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QUESTIONS INVOLVED
1.

Do the First Amendment to the United States Constitution and/or

Article I, Section 8 of the New York Constitution prohibit entry of a prior restraint
that blocks a news organization from publishing or disseminating a party’s
privileged materials when those materials were obtained outside of the discovery
process?
The lower court incorrectly held that that they do not.
2.

Does CPLR 3103(c), which by its terms applies only to “disclosure

under this article” that “has been improperly or irregularly obtained,” permit entry
of an order regulating how a party may use materials outside of that court
proceeding, when the materials were not obtained through the court’s discovery
process?
The lower court incorrectly held that it does.
3.

Does CPLR 3103(c), which by its terms applies only to “disclosure

under this article” that “has been improperly or irregularly obtained,” permit entry
of an order regulating how a party may use materials outside of that court
proceeding, in the absence of any evidence that the party “improperly or irregularly
obtained” the materials?
The lower court incorrectly held that it does.
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4.

Does an order pursuant to CPLR 3103(c) requiring a news

organization to disclose details of communications its reporters had with
confidential sources, in order to certify that certain documents disclosed during
such communications were destroyed, violate Civil Rights Law § 79-h?
The lower court failed to address this question.
PRELIMINARY STATEMENT
This appeal arises from an extraordinary prior restraint entered against
defendant-appellant The New York Times Company (“The Times”) by the
Supreme Court, Westchester County, on December 24, 2021, in a defamation
action brought by plaintiff-respondent Project Veritas. Specifically, Project
Veritas has sought to use this defamation action—which is limited to articles about
a particular subject and which has been stayed by order of this Court pending its
decision on an interlocutory appeal on the merits—to silence The Times’s speech
about other subjects. Neither the First Amendment nor New York’s Constitution,
nor the Civil Practice Law and Rules, permit the relief granted to Project Veritas
by the court below, and the order appealed from therefore should promptly be
vacated.
In the course of their newsgathering regarding the current FBI investigation
into Project Veritas’s role in the theft of a diary belonging to now-President Joseph
Biden’s daughter, Times reporters received legal memoranda that had been drafted

2

Previous View

by a lawyer for Project Veritas more than three years earlier (the “Memoranda”).
The Memoranda were acquired by journalists entirely outside the discovery
process in this or any other litigation and have nothing to do with the underlying
defamation claim in this action, which concerns The Times’s reporting about a
completely separate subject, a video Project Veritas created about Representative
Ilhan Omar.
The Decision & Order (“Decision”) here at issue, which this Court has
stayed pending determination of this appeal, prevents The Times from possessing
or disseminating the contents of the Memoranda based solely on unfounded
speculation that The Times “improperly or irregularly obtained” them in violation
of CPLR 3103(c). The Decision imposes a patently unconstitutional prior restraint
on speech, “the most serious and the least tolerable infringement on First
Amendment rights.” Neb. Press Ass’n v. Stuart, 427 U.S. 539, 559 (1976).
The lower court correctly recognized that prior restraints are subject to
exacting constitutional standards, but erred in multiple ways when applying those
standards. First, the court improperly injected into the prior restraint analysis a
requirement that, to be protected from injunction, the speech in question must
relate to a matter of public concern, and the court further erred in finding that the
Memoranda do not relate to a matter of public concern. Second, the court wrongly
concluded that Project Veritas’s interest in preserving the attorney-client privilege
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was sufficient to overcome the heavy presumption against prior restraints, without
even considering less restrictive alternatives.
All apart from these substantial constitutional errors, the Decision should be
reversed because it exceeds the scope of the lower court’s discretion to manage
discovery under CPLR 3103(c). By its express terms, that provision reaches only
the “improper[] or irregular[]” acquisition of information or materials through
“disclosure under th[at] article,” not materials obtained through independent means
such as newsgathering that would not be used in a pending case. And, in any
event, there is no evidence whatsoever that The Times “improperly or irregularly
obtained” the Memoranda within the meaning of CPLR 3103(c).
Finally, the portion of the Decision directing The Times to provide to the
court and Project Veritas details regarding its compliance with provisions requiring
destruction of documents should be reversed on the additional ground that such
disclosures could reveal the identities of confidential sources, in violation of New
York’s Shield Law, Civil Rights Law § 79-h.
For each and all of these reasons, the Decision should be reversed and the
prior restraint against The Times lifted permanently so that it can continue to report
to the public on the activities of Project Veritas unencumbered by restrictions that
apply to no other news organization in the world.

4
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STATEMENT OF FACTS
A.

The Defamation Action

Project Veritas is a nonprofit corporation that works with what it refers to as
a “band of ‘guerilla journalists.’” R44, ¶ 24; R46, ¶ 36. Its “signature style” is to
use undercover operatives to make audio and video recordings of people—often
Democratic politicians, progressive groups, and news organizations—without their
knowledge. R37, ¶ 4; R46, ¶ 38. Its newsgathering tactics have invited frequent
press attention and public controversy.1
Project Veritas filed the underlying defamation action against The Times
and two of its journalists on October 30, 2020. R108. The lawsuit is based on

1

See, e.g., Shawn Boburg, Aaron C. Davis & Alice Crites, A woman approached
The Post with dramatic—and false—tale about Roy Moore. She appears to be part
of undercover sting operation, WASH. POST (Nov. 27, 2017),
https://www.washingtonpost.com/investigations/a-woman-approached-the-postwith-dramatic--and-false--tale-about-roy-moore-sje-appears-to-be-part-ofundercover-sting-operation/2017/11/27/0c2e335a-cfb6-11e7-9d3abcbe2af58c3a_story.html (reporting on efforts by a likely Project Veritas operative
to deceive The Washington Post), R202-208; Rick Ungar, James O’Keefe Pays
$100,000 To ACORN Employee He Smeared—Conservative Media Yawns, FORBES
(Mar. 8, 2013), https://www.forbes.com/sites/rickungar/2013/03/08/james-okeefepays-100000-to-acorn-employee-he-smeared-conservative-mediayawns/?sh=46b4e63514bd (reporting on Project Veritas’s founder and associate
posing as a pimp and prostitute and surreptitiously recording an encounter with an
employee of a voter registration organization), R233-235; Mark Memmott, Details
Emerge About Arrest In Senator’s Office Phone Tampering, NPR (Jan. 27, 2010),
https://www.npr.org/sections/thetwo-way/2010/01/okeefe_landrieu_acorn
_telephon.html (reporting on Project Veritas’s founder and associates posing as
telephone repairmen to infiltrate a Senator’s office), R236-243.
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articles published by The Times reporting on a video released in September 2020
by Project Veritas about Representative Omar (the “Ilhan Omar Video”). R38,
¶¶ 9-10. The Ilhan Omar Video claimed that the congresswoman and her
campaign were connected to a “ballot harvesting” scheme in Minneapolis.
R37-38, ¶¶ 5-9; R47-53, ¶¶ 42-64. Project Veritas alleges that The Times defamed
it by characterizing certain of its claims in the Ilhan Omar Video as “deceptive”
and by stating that the Video relied on unidentified sources and contained “no
verifiable evidence that Representative Ilhan Omar’s campaign had collected
ballots illegally.” R56, ¶¶ 77-79; R76, ¶¶ 150-152; R83, ¶ 186; R 88, ¶ 216; R9697, ¶ 276. Notably, the focus of the articles was not on Project Veritas’s
newsgathering tactics, and they did not address the tactics that are the subject of
the Memoranda. R139-146. Rather, the articles analyzed the content of the Ilhan
Omar Video and the way that information was presented to viewers. Id.
On December 18, 2020, The Times moved to dismiss the defamation action
on multiple grounds, including pursuant to New York’s anti-SLAPP statute,
CPLR 3211(g). Notice of Motion, No. 63921/2020, NYSCEF Doc. 13. The lower
court denied the motion, and The Times filed a notice of appeal on April 8, 2021.
Notice of Appeal, No. 63921/2020, NYSCEF Doc. 135. That appeal is fully
briefed and is currently pending before this Court at Docket No. 2021-02719.
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B.

The Discovery Stays

No disclosure has taken place in this action. Discovery automatically was
stayed pursuant to CPLR 3214(b) when The Times filed its motion to dismiss.
When the motion to dismiss was denied, The Times applied to this Court for a stay
of discovery pending the disposition of its appeal, which was granted on October
27, 2021. Order, No. 63921/2020, NYSCEF Doc. 163. As a result, neither side
has served or responded to any discovery request or disclosure device of any kind,
and Project Veritas has not produced any documents to The Times in this action.
C.

The New York Times’s November 11, 2021 Article

On November 11, 2021, days after FBI agents reportedly searched the
homes of Project Veritas’s founder and two former operatives as part of an
investigation into the alleged theft of a diary belonging to President Biden’s
daughter, The Times published an article titled Project Veritas and the Line
Between Journalism and Political Spying (the “November 11 Article”).2 The
November 11 Article examined Project Veritas’s newsgathering tactics in light of
Memoranda prepared several years earlier by an attorney for Project Veritas that
were given to reporters for The Times. As those reporters explained in the

2

Adam Goldman & Mark Mazzetti, Project Veritas and the Line Between
Journalism and Political Spying, N.Y. TIMES (Nov. 11, 2021),
https://www.nytimes.com/2021/11/11/us/politics/project-veritas-journalismpolitical-spying.html, R199-201.
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November 11 Article, Project Veritas had sought advice from its lawyer Benjamin
Barr regarding the legality of a number of potential information-gathering
methods. One memorandum considered whether the organization’s efforts in 2018
to surreptitiously record employees of the FBI, Justice Department, and other
agencies would violate the Espionage Act. R199. Another memorandum, from
February 2018, discussed whether it would be legal for Project Veritas to use the
dating app Tinder to have its operatives meet government employees with national
security clearances. R199-200. A third memorandum, from July 2017, addressed
the potential legality of having Project Veritas operatives present false identities to
Secret Service agents. R200.3
In keeping with sound journalistic practice, the November 11 Article
disclosed the existence of this pending lawsuit by Project Veritas against The
Times. R200. The Memoranda described in the November 11 Article, however,
have nothing to do with the claims or defenses in this defamation action. The
authors of the November 11 Article are not defendants in this action and did not
write any of the articles that gave rise to Project Veritas’s defamation claims. See
R199-201; R139-146. While Mr. Barr is one of the lawyers representing Project
Veritas in this action, none of the Memoranda relate to this case or Mr. Barr’s work

3

The Times also initially made full copies of the Memoranda available online, but
has since removed them from public view. R183, ¶ 4.
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on it. All of the Memoranda are dated from well before September 2020, when
Project Veritas released the Ilhan Omar Video and The Times first reported on it,
and they do not discuss Ilhan Omar, alleged voter fraud, ballot harvesting,
defamation law, or the Ilhan Omar Video itself. R36, ¶ 1, R38-39, ¶ 10; R199-201.
The Memoranda instead concern newsgathering techniques that do not appear in
any way related to those employed by Project Veritas in preparing the Ilhan Omar
Video. R199-201.
Moreover, The Times received the Memoranda through newsgathering
efforts that were completely outside of the litigation process in this action—a fact
that Project Veritas does not and cannot dispute, given that it has not responded to
any discovery requests or produced any documents whatsoever in this defamation
action. R13. Indeed, Project Veritas has presented no evidence at all regarding the
circumstances of The Times’s acquisition of the Memoranda. Neither has The
Times, for reasons of preserving the reporter’s privilege applicable to its
newsgathering. See Civ. Rights Law § 79-h(g); see also infra Section III.
D.

The Order to Show Cause

On November 17, 2021, Project Veritas applied for an order to show cause
in the trial court, arguing that The Times had improperly acquired the Memoranda
and seeking, among other things, to prevent The Times from further reporting on
them. R182-190. Though The Times requested an opportunity to be heard, the
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trial court entered the order to show cause without allowing The Times to respond.
R191-192. As interim relief pending resolution of the order to show cause, the
trial court directed that The Times and its counsel “immediately sequester, protect,
and refrain from further disseminating or publishing any of Plaintiff Project
Veritas’ privileged materials” in their possession and “cease further efforts to
solicit or acquire Plaintiff Project Veritas’ attorney-client privileged materials” (the
“Interim Order”). Id.
The Times promptly filed an application under CPLR 5704 requesting that
this Court review and vacate the Interim Order as an unconstitutional prior
restraint. On November 19, 2021, the application was denied by the Honorable
Leonard B. Austin in a one-sentence order. R194.
E.

The Lower Court’s December 24, 2021 Decision & Order

On November 23, 2021, five days after entering the Interim Order, the trial
court held a hearing on the order to show cause. R281-339. After further briefing
from both sides, on December 14, 2021, the trial court entered an amended interim
order that clarified the scope of the interim relief granted, but largely left in place
the prior restraint against The Times. R340-341.
The lower court initially entered the Decision & Order that is subject of the
present appeal on December 24, 2021, and entered it as corrected on December 27,
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2021. R5-32. The Decision grants Project Veritas’s motion in part and directs,
among other things, that The Times:
• “immediately turn over” to Project Veritas’s counsel “all physical copies
of the subject legal memoranda”;
• “immediately delete/destroy” all electronic copies of the Memoranda;
• “use best efforts to retrieve copies” of the Memoranda “provided to third
parties”;
• file within ten days of service of the notice of entry of the Decision “an
affidavit/affirmation confirming its compliance” and providing detailed
information about the destruction of copies of the Memoranda,
“including emails and attachments thereto”; and
• not “show[], transmit[], or disseminate[]” the Memoranda “in any
manner to any persons absent written order of” the court.
R31-32. The Decision also provides that, if The Times fails to comply as directed,
Project Veritas shall file an “affirmation/affirmation of noncompliance” and “seek
any relief related thereto, including preclusion, striking of pleadings, and costs
and/or sanctions.” R32.
The Times filed and served a notice of entry of the corrected Decision,
including a copy of the Decision itself, on December 27, 2021, and filed its Notice
of Appeal from the Decision on the same day. R2-33.
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F.

This Court’s Orders Staying Enforcement of the Decision &
Order

On December 27, 2021, The Times also filed an emergency motion in this
Court seeking to vacate the Decision or stay its enforcement pending the outcome
of the appeal. The following day, the Honorable William G. Ford entered an order
to show cause staying, pending a decision on the emergency motion, the portions
of the Decision that would have required The Times to “immediately” turn over or
destroy any copies of the Memoranda in its possession, “use best efforts to
retrieve” any copies provided to third parties, and certify that it had taken those
steps within ten days. R342-344.
On February 9, 2022, a panel of this Court entered an order staying
enforcement of the Decision in full pending determination of the appeal, on the
condition that the appeal be perfected on or before March 11, 2022. R345-346.
ARGUMENT
I.

THE LOWER COURT’S DECISION IMPOSES AN
UNCONSTITUTIONAL PRIOR RESTRAINT ON SPEECH.
A.

Prior Restraints Are Subject To Exacting Constitutional
Standards Under The First Amendment And The New York
Constitution.

At its core, the Decision commands that “the attorney-client memoranda that
are the subject of this order shall not be shown, transmitted, or disseminated in any
manner to any persons absent written order of this Court.” R32. This is a classic
prior restraint on speech, as it forbids speech based on its content in advance of its
actual expression. See Ash v. Bd. of Managers of 155 Condo., 44 A.D.3d 324, 324
12
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(1st Dep’t 2007) (defining prior restraint). A prior restraint is “one of the most
extraordinary remedies known to our jurisprudence.” Neb. Press Ass’n, 427 U.S.
at 562. Indeed, “the First Amendment erects a virtually insurmountable barrier”
against the issuance of just the sort of prior restraint on a media organization that
the lower court has here imposed. Miami Herald Publ’g Co. v. Tornillo, 418 U.S.
241, 259 (1974) (White, J., concurring).
The Supreme Court has limited the imposition of prior restraints to
“exceptional cases,” such as “the publication of the sailing dates of transports or
the number and location of troops” in a time of war. Near v. Minnesota, 283 U.S.
697, 716 (1931); see also, e.g., N.Y. Times Co. v. United States, 403 U.S. 713, 726
(1971) (Brennan, J., concurring) (suggesting that “suppression of information that
would set in motion a nuclear holocaust” could be justified). Even the possibility
that a news organization’s disclosures may lead to criminal or civil sanctions after
publication does not justify a prior restraint. Id. at 733 (White, J., concurring);
CBS v. Davis, 510 U.S. 1315 (1994) (Blackmun, J., in chambers).
In the rare case in which a prior restraint might be justified, the court must
both consider alternatives and also “assess the probable efficacy of prior restraint
on publication” in preventing the great harm that would otherwise result. See Neb.
Press Ass’n, 427 U.S. at 563, 565. Alternatives to a prior restraint “must be
explored and ultimately rejected as inadequate—individually and in combination,”
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before injunctive relief may be imposed. In re Dow Jones & Co., 842 F.2d 603,
611 (2d Cir. 1988). In particular, “subsequent civil or criminal proceedings, rather
than prior restraints, ordinarily are the appropriate sanction for calculated
defamation or other misdeeds in the First Amendment context.” Davis, 510 U.S. at
1318.
New York has “its own exceptional history and rich tradition” of a free
press, Immuno AG v. Moor-Jankowski, 77 N.Y.2d 235, 250 (1991), and the scope
of protection provided by Article I, Section 8 of the “New York Constitution is
often broader than the minimum required by the Federal Constitution,” id. at 249
(internal marks omitted). See also O’Neill v. Oakgrove Constr., Inc., 71 N.Y.2d
521, 528-29 (1988) (explaining that “the consistent tradition in this State of
providing the broadest possible protection to the sensitive role of gathering and
disseminating news of public events . . . call[s] for particular vigilance by the
courts of this State in safeguarding the free press against undue interference”
(internal quotation marks omitted)). Accordingly, the standard applied to prior
restraints under the New York Constitution is even more stringent than the
standard applied under the First Amendment, requiring “a showing on the record
that such expression will immediately and irreparably create public injury.”
People ex rel. Arcara v. Cloud Books, Inc., 68 N.Y.2d 553, 558 (1986) (emphasis
added); see also, e.g., Madole v. Barnes, 20 N.Y.2d 169, 175 (1967) (prior restraint
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barred “unless it is demonstrable on a record that such expression will immediately
and irreparably create injury to the public weal”) (emphasis added).
These demanding constitutional standards apply to any court order that
suppresses speech outside of the judicial proceeding in which it is entered,
including to protective orders. In Seattle Times Co. v. Rhinehart, 467 U.S. 20
(1984), the Supreme Court recognized a crucial distinction between information
and documents obtained “only by virtue of the trial court’s discovery processes,”
id. at 32, and those “gained through means independent of the court’s processes,”
id. at 34. Whereas a court’s interest in maintaining “the integrity of its discovery
processes” justifies broad discretion to control discovery materials, id. at 28,
protective orders that extend to materials obtained outside of discovery
“implicate[] the First Amendment rights of the restricted party to” a much greater
degree, id. at 34. In upholding the protective order at issue in that case, the Court
emphasized that the order was “limited to the context of pretrial civil discovery”
and did not restrict dissemination of “the identical information covered by the
protective order as long as the information [was] gained through means
independent of the court’s processes.” Id. at 34, 37.4

Contrary to the lower court’s assertion, the holding of Seattle Times does not only
protect the right to publish “information available through ‘traditional[] public
source(s),’” R13-14 (quoting Seattle Times, 467 U.S. at 33), or gathered “through
‘routine newspaper reporting techniques,’” R14 (quoting Smith v. Daily Mail
Publ’g Co., 443 U.S. 97, 103 (1979)). The sole distinction drawn by the Court is
4
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The Supreme Court reaffirmed this principle in Butterworth v. Smith, 494
U.S. 624 (1990), distinguishing the order upheld in Seattle Times, which related to
information “obtained through discovery procedures,” from a Florida state law that
permanently barred a grand jury witness from disclosing his testimony, as it related
to “information of which he was in possession before he testified before the grand
jury, and not information which he may have obtained as a result of his
participation in the proceedings of the grand jury.” Id. at 631-32. The First
Amendment, the Court held, provides to a person the “right to make a truthful
statement of information he acquired on his own,” and the interests asserted by
Florida were insufficient to overcome that right. Id. at 636.
Consistent with Seattle Times, numerous courts have rejected orders
restricting the use of materials obtained outside of discovery as unconstitutional
prior restraints. See, e.g., Bridge C.A.T. Scan Assocs. v. Technicare Corp., 710
F.2d 940, 944-45 (2d Cir. 1983); Procter & Gamble Co. v. Bankers Tr. Co., 78

between materials obtained through discovery and materials gained in any other
way. See Schlicksup v. Caterpillar, Inc., 2011 U.S. Dist. LEXIS 169149, at *5-6
(C.D. Ill. Jan. 19, 2011) (“Seattle Times implicitly recognized that the newspapers
were free to publish the exact same information, harassing though it might be,
provided that the newspapers obtained the information through means other than
the discovery process”). Moreover, as discussed infra in Section III.B, there is no
evidence in the record even suggesting that The Times obtained them through
means other than “routine newspaper reporting techniques.”
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F.3d 219, 225 (6th Cir. 1996); Grove Fresh Distribs. v. John Labatt Ltd., 888 F.
Supp. 1427, 1441 (N.D. Ill. 1995), aff’d without op., 134 F.3d 374 (7th Cir. 1998).
Here, the Decision prohibits The Times from publishing information and
materials obtained through its newsgathering efforts, entirely outside of discovery.
R13. Therefore, under Seattle Times, it is a prior restraint that raises the “specter
of government censorship,” 467 U.S. at 32, and “requires exacting First
Amendment scrutiny,” id. at 33. The lower court duly recited these demanding
constitutional standards, R19-20, and recognized that “Project Veritas bears a
heavy burden” as the proponent of a prior restraint, R21, but then invoked
inapposite case law to avoid holding Project Veritas to its burden.
B.

The Lower Court Erred Both In Importing A “Public Concern”
Requirement Into The Prior Restraint Analysis And In Finding
That The Memoranda Do Not Relate To A Matter Of Public
Concern.

The lower court sidestepped the “virtually insurmountable barrier” the First
Amendment poses to prior restraints, Tornillo, 418 U.S. at 259 (White, J.,
concurring), by suggesting that a prior restraint is constitutionally suspect only if
the speech sought to be restricted is about a matter of public concern, R21-29.
This “public concern” requirement is nowhere to be found in the prior restraint
jurisprudence. While many prior restraint cases arise in the context of matters of
public concern, the Supreme Court has made clear that “[a]ny prior restraint on
expression comes . . . with a heavy presumption against its constitutional validity.”
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Org. for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971) (emphasis added); see
also Br. of the Reporters Comm. for Freedom of the Press & 63 Media Orgs. as
Amici Curiae in Supp. of Def.-Appellant N.Y. Times Co. (“RCFP Amici Br.”),
NYSCEF Doc. 23, at 10-12. Indeed, courts in this State have found orders suspect
when they restrict speech on matters far from core public concern. See, e.g., Caren
EE v. Alan EE, 124 A.D.3d 1102, 1107-08 (3d Dep’t 2015) (affirming denial of
order sought by ex-husband to prevent ex-wife from promoting book discussing
son’s medical condition); Sunshine Book Co. v. McCaffrey, 4 A.D.2d 643, 648-49
(1st Dep’t 1957) (demand to newsdealers to discontinue sales of nudist magazines
and remove them from display was prior restraint). Simply put, the cases from
which the lower court derived its “public concern” requirement are inapposite
because they do not address prior restraints—rather, they involve subsequent
liability for speech. See R21 (citing Smith, 443 U.S. at 102 (striking down statute
criminalizing publication of name of juvenile offender without court approval,
regardless of whether “it operated as a prior restraint”); Bartnicki v. Vopper, 532
U.S. 514 (2001) (holding that First Amendment did not permit recovery of
damages from broadcasters under state and federal wiretap laws)). This distinction
is “critical,” as the Supreme Court has “interpreted the First Amendment as
providing greater protection from prior restraints than from subsequent
punishments.” Alexander v. United States, 509 U.S. 544, 553-54 (1993); see also
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Neb. Press Ass’n, 427 U.S. at 559 (“If it can be said that a threat of criminal or
civil sanctions after publication ‘chills’ speech, prior restraint ‘freezes’ it at least
for the time.”).
The lower court also relied heavily on cases addressing the First Amendment
rights of government employees. See Decision at 20-22 (citing San Diego v. Roe,
543 U.S. 77 (2004); Connick v. Myers, 461 U.S. 138 (1983); Lewis v. Cowen, 165
F.3d 154 (2d Cir. 1999); Rutherford v. Katonah-Lewisboro Sch. Dist., 670 F. Supp.
2d 230 (S.D.N.Y. 2009); Santer v. Bd. of Educ. of E. Meadow Union Free Sch.
Dist., 23 N.Y.3d 251 (2014)). Those cases likewise have no relevance to the prior
restraint against The Times, as the government “may impose restraints on the jobrelated speech of public employees that would be plainly unconstitutional if
applied to the public at large.” United States v. Nat’l Treasury Emps. Union, 513
U.S. 454, 465 (1995).
The lower court then compounded its erroneous articulation of the law by
finding that the Memoranda do not relate to a matter of public concern. R27.
Specifically, it found that “[a] client seeking advice from its counsel simply cannot
be the subject of general interest and of value and concern to the public. It is not
the public’s business to be privy to the legal advice that this plaintiff or any other
client receives from its counsel.” R28.
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As New York’s Court of Appeals has made clear, however, “[d]etermining
what editorial content is of legitimate public interest and concern is a function for
editors,” and generally not for courts. Gaeta v. N.Y. News, Inc., 62 N.Y.2d 340,
349 (1984). “The press, acting responsibly, and not the courts must make the ad
hoc decisions as to what are matters of genuine public concern, and while subject
to review, editorial judgments as to news content will not be second-guessed so
long as they are sustainable.” Id.; see also Huggins v. Moore, 94 N.Y.2d 296, 305
(1999) (noting “the deference to editorial judgment our decisions require”).
The lower court concluded that attorney-client communications can never be
of public concern because they are “quintessentially personal, not public, in
nature.” R28. Yet courts in this state repeatedly have found that even deeply
personal events are matters of public concern when they are emblematic of larger
issues or trends, or involve important public figures. For example, the Court of
Appeals found that articles regarding the divorce of an actress addressed matters of
public concern because they “portrayed [the actress’s] alleged victimization by her
financial as well as marital partner to the point of economic and career ruination.
It is this episode of human interest that reflected a matter of genuine social
concern.” Huggins, 94 N.Y.2d at 305. Similarly, in Cottom v. Meredith Corp., 65
A.D.2d 165 (4th Dep’t 1978), the court found that a report about a “private legal
dispute between a landlord and his tenants,” though a “story of one isolated
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family . . . was a story symptomatic of the larger problem” about the health and
safety of the elderly, id. at 170-71.
Here, Project Veritas’s surreptitious tactics have been the subject of
widespread public interest and litigation. See, e.g., supra n.1; Second Am. Compl.
& Demand for Trial, AFT Michigan v. Project Veritas, No. 17-cv-13292
(LVP-EAS) (E.D. Mich., July 19, 2018), ECF Doc. 72 (asserting claims involving
Project Veritas operation against American Federation of Teachers); Compl.,
Democracy Partners, LLC v. Project Veritas Action Fund, No. 17-cv-1047 (PLF)
(D.D.C. June 1, 2017), ECF Doc. 1 (asserting claims relating to Project Veritas
operation against political consulting firm). Beyond this, Project Veritas is a nonprofit corporation, see R44, ¶ 24, and there is a “significant public interest in the
management and affairs of not-for-profit corporations.” People v. Grasso, 54
A.D.3d 180, 191 (1st Dep’t 2008). The content of the Memoranda—even if
privileged—undoubtedly involves a matter of public concern. See also RCFP
Amici Br. at 14-15; Br. of First Amend. Lawyers Ass’n, Amicus Curiae, NYSCEF
Doc. 27, at 22-26. The lower court erred in inventing a per se rule that privileged
communications can never be “fodder for public consideration and consumption.”
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R28; see also RCFP Amici Br. at 15-18 (providing examples of reporting on
matters of public concern based on privileged materials).5
C.

Project Veritas Failed To Meet The Heavy Burden To Justify A
Prior Restraint Under The First Amendment Or The New York
Constitution.

Because the lower court improperly inserted a “public concern” requirement
into the prior restraint analysis and mistakenly held that the Memoranda are not a
matter of public concern, it failed to put Project Veritas to the heavy constitutional
burden of justifying the prior restraint it sought. Instead, the lower court treated
the attorney-client privilege as an interest on equal footing with freedom of speech
and found that “the balance tips in favor of the attorney-client privilege,” R24,
because “the erosion of the attorney-client privilege is a far more imminent
concern,” R29. This, too, was a misapplication of the law.
The attorney-client privilege, while undoubtedly important, does not justify
imposing a prior restraint on a news organization’s publication of privileged
materials that were not obtained through discovery. See Republic of Kazakhstan v.
Does 1-100, 2015 U.S. Dist. LEXIS 145848, at *6-7 (S.D.N.Y. Oct. 27, 2015)

5

The lower court also erred in suggesting that the restriction on speech is not
content-based. R19 n.16. The Decision does impose a content-based restriction on
speech, in that it restrains speech on a particular subject matter, i.e., the content of
the Memoranda. See Reed v. Town of Gilbert, 576 U.S. 155, 169 (2015) (“a speech
regulation targeted at specific subject matter is content based even if it does not
discriminate among viewpoints within that subject matter”).
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(refusing to enjoin media organization from publishing privileged information
obtained outside of discovery); Nicholson v. Keyspan Corp., 2007 N.Y. Misc.
LEXIS 499, at *17-18 (Sup. Ct. Suffolk Cnty. Feb. 28, 2007) (same). This
principle holds true even when the news organization is a party to the litigation.
See Rodgers v. U.S. Steel Corp., 536 F.2d 1001, 1006-07 (3d Cir. 1976) (vacating
protective order prohibiting disclosure by party’s counsel of allegedly privileged
information, as “neither the parties nor their counsel implicitly waive their First
Amendment rights to disclose or disseminate information or matters obtained
independent of the court’s processes”). Nor is there anything inherently improper
about reporting based on privileged materials obtained outside of discovery. As
amici curiae note, such reporting has made significant contributions to public
knowledge and discourse over the decades. RCFP Amici Br. at 15-18 (collecting
examples).
The lower court cited United States v. Noriega, 917 F.2d 1543 (11th Cir.
1990), in support of its view that a claim of attorney-client privilege can overcome
the heavy presumption against prior restraints. R23-24. In that case, however, the
key issue was the effect that broadcasting a criminal defendant’s telephone
conversations with his counsel would have on the defendant’s Sixth Amendment
right to a fair trial. Noriega, 917 F.2d at 1545. The defendant’s claim of privilege
was not, on its own, necessary or sufficient to justify a prior restraint. See id. at
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1549-50 (“Even if the attorney-client communications in this case were determined
not to be privileged, the District Court may decide that the disclosure of these
communications would constitute an impediment to Noriega’s fair trial.”); id. at
1551 (determination of whether communications were privileged was “not
necessarily dispositive of whether such communications should be publicly
broadcast”). And, unlike in Noriega, this case does not involve competing
constitutional rights. See People v. Mitchell, 58 N.Y.2d 368, 373 (1983) (the
attorney-client privilege was “developed at common law” and “is now contained in
our statute,” CPLR 4503); cf. Butterworth, 494 U.S. at 630 (holding that state’s
interest in maintaining the secrecy of grand jury proceedings, while “important,”
could not overcome grand jury witness’s First Amendment right to speak about his
own testimony). Project Veritas itself has been the beneficiary of this principle. In
AFT Mich. v. Project Veritas, 2018 U.S. Dist. LEXIS 77252 (E.D. Mich. May 8,
2018), a union sought a temporary restraining order barring Project Veritas from
publishing documents or video recordings that, the union alleged, a former intern
had taken from it and given to Project Veritas. The court denied the motion
because, among other things, the union could not “show that its commercial
interests are more fundamental than Defendants’ First Amendment right.” Id. at
*3. The court noted that “allegedly improper conduct in obtaining the information
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is insufficient to justify imposing a prior restraint.” Id. at *3-4 (citing Procter &
Gamble, 78 F.3d at 225).
Turning from the First Amendment to the New York Constitution, the lower
court’s findings that “the attorney-client relationship between Benjamin Barr and
Project Veritas has been undermined,” R11, and that The Times “has gained
strategic advantage in the litigation with the knowledge it gained from the
memoranda,” R12, all apart from being unsupported by the record, also fail to
establish that future publication of the Memoranda “will immediately and
irreparably create public injury,” as the New York Constitution requires to justify a
prior restraint. Cloud Books, 68 N.Y.2d at 558 (emphasis added). Alleged harm
that is “limited to plaintiff alone” cannot “create the type of imminent and
irreversible injury to the public that would warrant the extraordinary remedy of
prior restraint.” Porco v. Lifetime Ent. Servs., LLC, 116 A.D.3d 1264, 1266 (3d
Dep’t 2014) (vacating preliminary injunction against broadcast of movie alleged to
violate plaintiff’s right of privacy).
Additionally, despite the requirements of both the First Amendment and
New York’s Constitution, the lower court neglected to “assess the probable
efficacy” of a prior restraint in preventing the anticipated harm, Neb. Press Ass’n,
427 U.S. at 565, or to consider whether “measures short of an order restraining all
publication” would have sufficed, id. at 563. The Times already has represented
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that it will not use the Memoranda for any purpose in this litigation because they
have no relevance to the claims or defenses at issue. R328-332. Imposing a prior
restraint on speech and requiring The Times to return or destroy newsgathering
materials already released to the public does nothing to redress any purported
litigation advantage. See State of Israel v. St. Martin’s Press, 166 A.D.2d 251, 251
(1st Dep’t 1990) (rejecting prior restraint where book had already been distributed
to wholesalers and book reviewers and thus “any grant of injunctive relief in this
case would be ineffective”); United States v. Bolton, 468 F. Supp. 3d 1, 6 (D.D.C.
2020) (declining to grant prior restraint where book had already been distributed
around the world, even though its disclosure of classified information “may indeed
have caused the country irreparable harm,” because “the damage is done”).
Likewise, if Project Veritas believes that The Times’s future publication of the
Memoranda would cause it actionable harm—despite the absence of any evidence
of wrongdoing by The Times in obtaining the Memoranda, see infra Section
III.B—it can pursue a claim against The Times in a separate action after any such
publication occurs. See Davis, 510 U.S. at 1318 (holding that subsequent civil
proceedings, not prior restraints, are “the appropriate sanction” for “misdeeds in
the First Amendment context”). The First Amendment does not allow the
imposition of a prior restraint when other remedies are available to address a
demonstrated injury.
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For each of these reasons, the Decision is a prior restraint in violation of the
United States and New York Constitutions.6
II.

THE MEMORANDA ARE BEYOND THE REACH OF CPLR 3103(c).
Because the lower court’s Decision imposes an unconstitutional prior

restraint on The Times, see supra Section I, it should be reversed regardless of
whether it is otherwise authorized by CPLR 3103(c). See O’Neill, 71 N.Y.2d at
530 (recognizing that “[t]he more stringent, constitutionally mandated test” should
apply when the standard under the CPLR “affords inadequate protection” to First
Amendment rights). Even setting aside the Decision’s constitutional infirmities,
however, the lower court abused its discretion in its application of CPLR 3103(c).
Specifically, the court erred in (1) applying CPLR 3103(c) to regulate the use of
materials obtained outside of discovery and that The Times has no intention of
using in this case, and (2) by finding, without any evidence, that The Times
obtained the Memoranda by “improper or irregular” means.

6

The provisions of the Decision requiring The Times to return or destroy its copies
of the Memoranda also violate its First Amendment right to retain newsgathering
materials. See FMC Corp. v. Capital Cities/ABC, Inc., 915 F.2d 300, 305 (7th Cir.
1990) (recognizing that, even if plaintiff had valid conversion claim, news
organization must remain “free to retain copies of any of [plaintiff’s] documents in
its possession (and to disseminate any information contained in them) in the name
of the First Amendment”).
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A.

CPLR 3103(c) Regulates Only Materials And Information
Obtained In Discovery Or Intended For Use In The Litigation,
But The Memoranda Were Obtained Through The Times’s
Newsgathering For Reporting Purposes.

The lower court issued the Decision pursuant to CPLR 3103(c), which
provides: “If any disclosure under this article has been improperly or irregularly
obtained so that a substantial right of a party is prejudiced, the court, on motion,
may make an appropriate order, including an order that the information be
suppressed.” While this provision “confers broad discretion upon a court to
fashion appropriate remedies to prevent the abuse of disclosure devices,” this
Court has held that it applies only to information obtained “in the course of any
disclosure process under CPLR Article 31.” People v. Saqline K., 164 A.D.3d
1368, 1369 (2d Dep’t 2018) (finding “no basis for the issuance of a protective
order pursuant to CPLR 3103(c)” where document at issue, even if “improperly
obtained,” was obtained outside of disclosure); see also, e.g., Int’l Ass’n of Heat &
Frost Insulators Local No. 26 Welfare Fund v. Hebert Indus. Insulation, Inc., 234
A.D.2d 930, 930 (4th Dep’t 1996) (holding that request to inspect books and
records was not “the equivalent of discovery,” and was therefore not “subject to a
protective order under CPLR 3103,” because requesting party had “an independent
unqualified right to examine the books or records”).7 This interpretation flows

7

Federal courts have reached the same conclusion with respect to the reach of the
analogous Federal Rule of Civil Procedure 26(c). See, e.g., Kirshner v. Uniden
Corp. of Am., 842 F.2d 1074, 1081 (9th Cir. 1988) (reversing protective order that
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directly from the text of CPLR 3103(c), which expressly limits the scope of the
court’s authority to regulating “disclosure under this article.” Saqline K., 165
A.D.3d at 1369 (emphasis in original). It is also consistent with the distinction
drawn in Seattle Times between “an order prohibiting dissemination of discovered
information” and one prohibiting dissemination of information “gained through
means independent of the court’s processes.” 467 U.S. at 33-34; see supra
Section I.A.
Project Veritas relies on one decision of this Court, predating Saqline, in
which it approved a protective order under CPLR 3103(c) that reached documents
obtained outside of disclosure. See R292 (citing Surgical Design Corp. v. Correa,
21 A.D.3d 409 (2d Dep’t 2005)). In that case, the defendants, who were former
employees of the plaintiff corporation, improperly retained privileged letters they

required return of privileged documents obtained in separate legal action because
“a district court’s power to control discovery does not extend to material
discovered in a separate action”); Shanahan v. Vallat, 2006 U.S. Dist. LEXIS
83221, at *4 (S.D.N.Y. Nov. 14, 2006) (“[A] Rule 26 protective order is
appropriate only when a document is obtained through the discovery process. Rule
26 does not apply to documents obtained by other means.”); Schlaifer Nance & Co.
v. Estate of Warhol, 742 F. Supp. 165, 166 (S.D.N.Y. 1990) (“Neither the Federal
Rules of Civil Procedure nor courts’ inherent powers support an order prohibiting
use of information innocently obtained from third parties without use of judicial
process.”); Culinary Foods v. Raychem Corp., 153 F.R.D. 614, 615 (N.D. Ill.
1993) (“[M]aterial received by one of the parties prior to commencement of this
action (and therefore before initiation of any discovery, as well as the request for
protective orders under Fed. R. Civ. P. 26(c)) can not be made a legitimate part of
the corpus of any protective order the court enters.”).
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had received in the course of their employment and gave them to their attorney,
who “attempted to use the material to his clients’ advantage in th[e] litigation.”
Surgical Design Corp., 21 A.D.3d at 410. This Court held that the “appropriate
remedy” under the circumstances “was suppression of the information contained in
those documents,” but it did not direct the defendants to return the letters or restrict
how they could use the letters outside of the litigation. Id.
In combination, these precedents make clear that the trial court’s authority to
issue a protective order under CPLR 3103(c) does not extend to materials obtained
outside of the disclosure process, at least when there is no effort to use the
materials in the underlying litigation.8 Here, as the lower court acknowledged,
reporters for The Times received the Memoranda “outside of any discovery related
to this action.” R13. Indeed, given that discovery has not yet commenced in this
case, it would have been impossible for The Times to obtain the Memoranda

8

A case discussed by the lower court, Smith v. Armour Pharm. Co., 838 F. Supp.
1573 (S.D. Fla. 1993), R27, further illustrates this point. In Smith, the court
determined that a litigant had not waived privilege when its counsel inadvertently
produced a memorandum in another case, even though the contents of the
memorandum were widely reported in the media after the disclosure. 838 F. Supp.
at 1575-77. The court exercised its authority under Federal Rule 26(c) to prohibit
the use of the document in the pending proceeding, but noted that “[a] court has
much greater discretion to control the proceedings before it than it has to control
the conduct of parties outside the courtroom.” Id. at 1578. The Times does not
dispute that the lower court has discretion to control the use of the Memoranda
within the proceedings before it, but the Decision impermissibly controls the
conduct of The Times outside the courtroom.
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through Project Veritas’s disclosure. Furthermore, The Times has not attempted to
use the Memoranda for any purpose within this litigation. CPLR 3103(c) therefore
did not authorize the court to order The Times to relinquish possession of the
Memoranda or refrain from publishing them outside of the litigation. For this
reason alone, the Decision should be reversed.
B.

There Is No Basis On Which To Conclude The Times Obtained
The Memoranda By Improper Or Irregular Means.

Setting aside that CPLR 3103(c) does not permit courts to regulate how
parties use documents obtained outside of discovery, the lower court also abused
its discretion in finding that Project Veritas had met its burden to show that the
Memoranda were “obtained by irregular means, if not both irregular and improper
means.” R11; see Messinger v. Yap, 203 A.D.2d 870, 873 (3d Dep’t 1994)
(moving party bears burden of establishing entitlement to protective order);
Schreier v. Mascola, 81 A.D.2d 909, 911 (2d Dep’t 1981) (“The burden of
showing the impropriety of demanded disclosure is upon the party asserting it.”).
Project Veritas offered only bare speculation that The Times obtained the
Memoranda for the purpose of gaining some sort of advantage in the litigation, see,
e.g., R188-189, ignoring the obvious truth—that reporters having nothing to do
with this action received newsworthy information and published it. As the lower
court noted, “[t]here is nothing in the record to show how the Times obtained the
privileged memoranda.” R11. The court also found no basis for Project Veritas’s
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alternative theory that The Times’s attorneys had violated the rules of professional
conduct. Id. at 26. Therefore, Project Veritas had not met its burden and the court
should have denied any relief for this additional and independent reason. See
Gendell v. 42 W. 17th St. Hous. Corp., 157 N.Y.S.3d 365, 366 (1st Dep’t 2022)
(finding it was error for court to issue an order suppressing testimony under CPLR
3103(c) where “Defendants made no showing that evidence was improperly or
irregularly obtained during the deposition”); Barouh v. Barouh, 112 A.D.3d 572,
573 (2d Dep’t 2013) (finding that trial court properly denied motion where, inter
alia, defendant “failed to establish that the plaintiff’s actions were improper”);
Coast to Coast Energy, Inc. v. Gasarch, 77 A.D.3d 589, 589 (1st Dep’t 2010)
(affirming denial of Rule 3103(c) order where “the record does not support
findings that the subject materials were improperly or irregularly obtained”).
Despite its acknowledgment that there was no evidence in the record to
establish that acquisition of the Memoranda was either irregular or improper, the
lower court went on to conclude that The Times somehow “admitted” to obtaining
the Memoranda by irregular means when it stated—while distinguishing in a
footnote in its brief language from another judicial opinion—that here “no apparent
bribery . . . was used to obtain the memoranda.” R11 (quoting R267-268 n.9).9

The sentence in The Times’s brief from which the lower court quoted followed a
summary of this Court’s decision in Rose v. Levine, 37 A.D.3d 691, 692 (2d Dep’t
2007), and stated in full: “These distinctions are not present here: Project
9
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It is unclear how the court below could infer an admission of wrongdoing from a
sentence that quite literally states the opposite proposition. The Times has
consistently maintained that none of Project Veritas’s accusations of impropriety
are true and that there is no evidence to support them. See, e.g., R17.
Notwithstanding the complete absence of any evidence, the trial court
apparently credited Project Veritas’s allegation that The Times “knew that the
individual that provided the memoranda was not authorized to disclose them.”
R11. There is, as noted above, absolutely no evidence in the record about how the
Memoranda were obtained—and therefore no evidence of who disclosed the
Memoranda, the authority that person may have had to disclose them, or The
Times’s knowledge of those facts—and thus this suggestion was simply Project
Veritas’s surmise.10

Veritas’s tactics are a matter of public concern, no apparent bribery or otherwise
inappropriate conduct was used to obtain the memoranda for the purpose of
coercing a settlement or intimidating Project Veritas, and Project Veritas has no
claim against The Times relating to its possession of or publication of the
memoranda.” R267-268 n.9. The phrase “apparent bribery” merely echoes
language in the decision of the lower court in Rose finding that the plaintiff
“apparently paid for a copy of the forensic evaluation of Mr. Levine by paying
$10,000 to the forensic expert who prepared the report.” Rose v. Levine, No.
14689/05, slip op. (Sup. Ct. Westchester Cnty. Feb. 21, 2006) at 1 (emphasis
added), R249.
The court’s analysis on this point was also flawed for a second, separate reason.
As discussed above, the question of whether the speech at issue involves a matter
of public concern has no place in a prior restraint analysis. See supra Section I.B.
However, the matters addressed in the Memoranda and discussed in the articles at
10
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The lower court’s finding that The Times obtained the Memoranda by
irregular means also rests on the erroneous premise that the Memoranda have some
relevance to the claims or defenses in the underlying defamation action. R13.
They do not. The defamation claims asserted by Project Veritas in this case arise
from articles describing the Ilhan Omar Video as “deceptive” because it relied on
“unidentified sources” and contained no “verifiable evidence” to support the claim
that Representative Omar was involved in a ballot harvesting scheme. R40, ¶ 13;
R43, ¶ 22. The challenged statements in those articles referred to the reliability
and presentation of evidence in the Ilhan Omar Video, not to the reporting methods
Project Veritas used to obtain the raw footage or information for that video.
R139-146. The Memoranda, by contrast, were written years before the Ilhan Omar
Video was made and addressed the legality of Project Veritas’s newsgathering

issue nevertheless plainly were of public concern, see id. The Supreme Court has
made clear that “a stranger’s illegal conduct does not suffice to remove the First
Amendment shield from speech about a matter of public concern.” Bartnicki, 532
U.S. at 535. Indeed, such a sanction would “implicate[] the core purposes of the
First Amendment.” Id. at 533-34; see also In re King World Prods., Inc., 898 F.2d
56, 59 (6th Cir. 1990) (“No matter how inappropriate the acquisition, or its
correctness, the right to disseminate that information is what the Constitution
intended to protect.”); Trump v. Trump, 69 Misc. 3d 285, 295 (Sup. Ct. Dutchess
Cnty. 2020) (“It is well settled that if a newspaper lawfully obtains truthful
information of great public concern, even when stolen [by a source] from a third
party, the Courts will uphold the right of the press to publish such information, and
restraint of such may be deemed unconstitutional.”). Thus, even if it were the case
that whomever provided the Memoranda to The Times acted wrongfully in doing
so, that would not render The Times’s possession or publication of them improper.
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techniques in entirely different contexts—surreptitious recording of federal
employees, using Tinder to meet government employees, and presenting false
identities to Secret Service agents. R13; R199-201. Given that Project Veritas’s
newsgathering techniques are not at issue in the defamation claims, and that
Project Veritas freely admits to employing a “band of ‘guerilla journalists who
often work undercover,” R46, ¶ 36, possessing the Memoranda confers no
“strategic advantage” on The Times in defending the underlying action, R12.
In short, the Memoranda have nothing to do with the Ilhan Omar Video, and
censoring The Times by barring their use or possession is thus beyond the outer
limits of the lower court’s “substantial latitude to fashion protective orders.”
Seattle Times, 467 U.S. at 36. The lower court’s sweeping view of what is relevant
to the claims or defenses in the defamation action, encompassing virtually any
discussion of the propriety of Project Veritas’s conduct, would give Project Veritas
the power to silence critical reporting by The Times by dint of having filed a
defamation action. This is not and cannot be the law.
III.

THE LOWER COURT’S DECISION ALSO VIOLATES THE
TIMES’S PRIVILEGE TO PROTECT ITS CONFIDENTIAL
SOURCES.
The portion of the Decision requiring The Times to provide an affidavit

“setting forth in detail all documents that have been destroyed or removed from
data collecting or disseminating sources, including emails and attachments
thereto,” R31, should be reversed for an additional reason: The required
35
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disclosures could identify the source of the Memoranda and/or other confidential
sources with whom The Times may have consulted in the reporting
process. Specifically, the “detail” required could disclose how the Memoranda
were received by The Times and any person or persons to whom they were sent.
The Decision provides that “in the event the defendant New York Times
fails to comply as directed herein, plaintiff Project Veritas shall upload to the
NYSCEF file, no later than January 28, 2022, upon notice to defendants, an
affidavit/affirmation of noncompliance and plaintiff is granted leave to seek any
relief related thereto, including preclusion, striking of pleadings, and costs and/or
sanctions.” R32. To the extent the requested relief would be in the nature of
contempt sanctions, it would be barred by New York’s Shield Law. Under the
Shield Law, a news organization may not be held in contempt “for refusing or
failing to disclose any news obtained or received in confidence or the identity of
the source of any such news coming into such person’s possession in the course of
gathering or obtaining news for publication.” Civil Rights Law §§ 79-h(b) &
(f). This is because the threat “of being charged with contempt and of being
imprisoned for failing to disclose” sources of newsgathering information “can
significantly reduce” a journalist’s “ability to gather vital information.” Beach v.
Shanley, 62 N.Y.2d 241, 249-50 (1984); see also Holmes v. Winter, 22 N.Y.3d
300, 310 (2013) (“[S]afeguarding the anonymity of those who provide information
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in confidence is perhaps the core principle of New York’s journalistic privilege, as
is evident from our colonial tradition, the constitutional text and the legislative
history of the Shield Law.”).
While the Shield Law does not provide a “general exemption from the
sanctions authorized by CPLR 3126,” the Court of Appeals has recognized that
such consequences “should not create new obstacles to newsgathering or
undermine the strong legislative policy expressed in the Shield Law.” Oak Beach
Inn Corp. v. Babylon Beacon, Inc., 62 N.Y.2d 158, 166 (1984). Accordingly, the
“general rule, that the demanding party should not be granted more relief for
nondisclosure than is reasonably necessary to protect legitimate interests, should be
applied with special force in cases involving nondisclosure of sources by
newspapers and journalists.” Id. at 166-67 (citation omitted). Here, the portion of
the Decision requiring The Times to disclose information that could identify
confidential sources is not reasonably necessary to protect the interests identified
by the lower court, that is, preserving “the attorney-client relationship between
Benjamin Barr and Project Veritas” and eliminating the supposed “strategic
advantage” that The Times has gained from the Memoranda. R11-12.
For these reasons, even if this Court does not reverse the Decision in full for
the reasons discussed above, it should nonetheless modify the lower court’s order
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to omit the requirement that The Times provide detailed information about the
Memoranda that would reveal confidential sources.
CONCLUSION
For any or each of the foregoing reasons, The Times respectfully requests
that this Court modify the Decision below to deny Project Veritas’s motion and
vacate the relief granted therein, other than the provision of the Decision granting
leave for the filing of a brief amici curiae.
Dated: March 11, 2022

Respectfully submitted,
BALLARD SPAHR LLP
s/ Jay Ward Brown
Jay Ward Brown
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Elizabeth Seidlin-Bernstein
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Westchester County.
4. The action was commenced on or about October 30, 2020 by filing of a
Summons and Complaint. Issue was then joined on or about
April 12, 2021 by service of a Verified Answer.
5. The nature and object of this action is for alleged defamation.
6. The appeal is from the Decision and Order of the Honorable Charles D. Wood,
Dated December 23, 2021 and entered on December 27, 2021.
7. The appeal is being perfected on a full reproduced record.

Previous View

CITATIONS

Previous View

Alexander v. U.S., 509 U.S. 544 (1993)
113 S.Ct. 2766, 125 L.Ed.2d 441, 61 USLW 4796, RICO Bus.Disp.Guide 8328...

KeyCite Yellow Flag - Negative Treatment
Declined to Extend by Young v. Hawaii, 9th Cir.(Hawai'i), March 24, 2021
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Supreme Court of the United States

West Headnotes (7)
[1]

UNITED STATES.

Synopsis
Defendant was convicted in the United States District Court
for the District of Minnesota, James M. Rosenbaum, J., of
tax offenses, obscenity offenses, and Racketeer Influenced
and Corrupt Organizations Act (RICO) violations, and he
appealed. The Eighth Circuit Court of Appeals, 943 F.2d 825,
affirmed. Certiorari was granted. The Supreme Court, Chief
Justice Rehnquist, held that: (1) forfeiture of defendant's
assets, used in adult entertainment business, following
conviction for participating in racketeering activities in
violation of RICO, did not violate defendant's First
Amendment rights, and (2) Court of Appeals should have
considered whether forfeiture was an “excessive fine”
imposed in violation of the Eighth Amendment.

Prior Restraints

Term “prior restraint” is used “to describe
administrative and judicial orders forbidding
certain communications when issued in advance
of the time that such communications are to
occur.” U.S.C.A. Const.Amend. 1.

Ferris J. ALEXANDER, Sr., Petitioner
v.

No. 91–1526.
|
Argued Jan. 12, 1993.
|
Decided June 28, 1993.
|
Rehearing Denied Oct. 4, 1993.
|
See 510 U.S. 909, 114 S.Ct. 295.

Constitutional Law

289 Cases that cite this headnote
[2]

Constitutional Law

Obscenity in General

Racketeer Influenced and Corrupt
Organizations
Disgorgement, divestiture,
or restitution
Court-ordered forfeiture of assets used in
furtherance of racketeering activities prohibited
by RICO, involving predicate acts of distributing
obscene material, did not constitute prior
restraint on defendant's freedom of speech, even
though he claimed that loss of assets would
preclude his re-entry into adult entertainment
business; decree was punishment for past acts,
rather than prospective restraint on speech, as
nothing in forfeiture order would prevent him
from taking untainted assets and resuming adult
entertainment business. U.S.C.A. Const.Amend.
1; 18 U.S.C.A. § 1963(a)(2)(A, D), (a)(3).
194 Cases that cite this headnote
[3]

Vacated and remanded.

Constitutional Law
Expression, and Press

Freedom of Speech,

“Overbreadth” doctrine, which is departure from
traditional rules of standing, permits defendant to
make facial challenge to an overly broad statute
restricting speech, even if defendant has engaged
in speech that could be regulated under more
narrowly drawn statute. U.S.C.A. Const.Amend.
1.

Justice Souter concurred in judgment in part and dissented in
part, and filed statement.
Justice Kennedy dissented and filed opinion, in which Justice
Blackmun and Justice Stevens joined, and in which Justice
Souter joined as to Part II.

19 Cases that cite this headnote
[4]

Constitutional Law
Sexually Oriented
Businesses; Adult Businesses or Entertainment

© 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Forfeitures
regulations

Particular statutes and

RICO conviction, was an “excessive fine”
within contemplation of Eighth Amendment,
when accompanied by six-year prison term
and $100,000 fine. 18 U.S.C.A. § 1963(a)(2);
U.S.C.A. Const.Amend. 8.

Racketeer Influenced and Corrupt
Organizations
Constitutional and statutory
provisions
Statute permitting forfeiture of business assets
involved in racketeering activity prohibited by
RICO was not constitutionally overbroad, as
applied to forfeiture of materials used in adult
entertainment business, even though forfeiture
would involve materials not found to have been
obscene, and it was claimed that extensive
forfeiture would have chilling effect on sellers
of adult materials; activities for which forfeiture
was ordered already carried prison term and
fine threats, which would have far more
powerful deterrent effect on protected speech
than prospect of forfeiture, and which were
clearly constitutional. U.S.C.A. Const.Amend. 1.
21 Cases that cite this headnote
[5]

Fines

Excessive fines

Forfeiture of assets, as penalty for violating
RICO, is equivalent of fine, for purposes of
Eighth Amendment prohibition against imposing
“excessive fines.” U.S.C.A. Const.Amend. 8.
71 Cases that cite this headnote
[6]

Fines

Excessive fines

Court determining whether criminal punishment
violates Eighth Amendment is required to
consider whether an “excessive fine” is
disproportionate to gravity of defendant's
offenses in cases in addition to those involving
sentence of at least life imprisonment without
possibility of parole. U.S.C.A. Const.Amend. 8.
69 Cases that cite this headnote
[7]

Fines

Excessive fines

Court of Appeals should have considered
whether order of forfeiture of defendant's
wholesale and retail adult entertainment
businesses, and $9 million in monies acquired
through racketeering activity relating to
distribution of obscene material, following

70 Cases that cite this headnote

**2767 Syllabus*
*544 After a full criminal trial, petitioner, the owner of
numerous businesses dealing in sexually **2768 explicit
materials, was convicted of, inter alia, violating federal
obscenity laws and the Racketeer Influenced and Corrupt
Organizations Act (RICO). The obscenity convictions, based
on a finding that seven items sold at several stores were
obscene, were the predicates for his RICO convictions. In
addition to imposing a prison term and fine, the District Court
ordered petitioner, as punishment for the RICO violations, to
forfeit his businesses and almost $9 million acquired through
racketeering activity. In affirming the forfeiture order, the
Court of Appeals rejected petitioner's arguments that RICO's
forfeiture provisions constitute a prior restraint on speech
and are overbroad. The court also held that the forfeiture
did not violate the Eighth Amendment, concluding that
proportionality review is not required of any sentence less
than life imprisonment without the possibility of parole. It did
not consider whether the forfeiture was disproportionate or
“excessive.”
Held:
1. RICO's forfeiture provisions, as applied here, did not
violate the First Amendment. Pp. 2770–2775.
(a) The forfeiture here is a permissible criminal punishment,
not a prior restraint on speech. The distinction between prior
restraints and subsequent punishments is solidly grounded in
this Court's cases. The term “prior restraint” describes orders
forbidding certain communications that are issued before the
communications occur. See, e.g., Near v. Minnesota ex rel.
Olson, 283 U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357. However,
the order here imposes no legal impediment to petitioner's
ability to engage in any expressive activity; it just prevents
him from financing those activities with assets derived from
his prior racketeering offenses. RICO is oblivious to the
expressive or nonexpressive nature of the assets forfeited.
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Petitioner's assets were forfeited because they were directly
related to past racketeering violations, and thus they differ
from material seized or restrained on suspicion of being
obscene without a prior judicial obscenity determination,
as occurred in, e.g., Marcus v. Search Warrant of Kansas
City, Mo., Property, 367 U.S. 717, 81 S.Ct. 1708, 6 L.Ed.2d
1127. Nor were his assets ordered forfeited without the
requisite procedural safeguards. *545 Fort Wayne Books,
Inc. v. Indiana, 489 U.S. 46, 109 S.Ct. 916, 103 L.Ed.2d 34,
distinguished. His claim is also inconsistent with Arcara v.
Cloud Books, Inc., 478 U.S. 697, 106 S.Ct. 3172, 92 L.Ed.2d
568, in which the Court rejected a claim that the closure
of an adult bookstore under a general nuisance statute was
an improper prior restraint. His definition of prior restraint
also would undermine the time-honored distinction between
barring future speech and penalizing past speech. Pp. 2770–
2773.
(b) Since the RICO statute does not criminalize
constitutionally protected speech, it is materially different
from the statutes at issue in this Court's overbreadth cases.
Cf., e.g., Board of Airport Comm'rs of Los Angeles v. Jews
for Jesus, Inc., 482 U.S. 569, 574–575, 107 S.Ct. 2568, 2572,
96 L.Ed.2d 500. In addition, the threat of forfeiture has no
more of a “chilling” effect on free expression than threats of
a prison term or large fine, which are constitutional under
Fort Wayne Books. Nor can the forfeiture be said to offend
the First Amendment based on Arcara's analysis that criminal
sanctions with some incidental effect on First Amendment
activities are subject to First Amendment scrutiny where it
was the expressive conduct that drew the legal remedy, 478
U.S., at 706–707, 106 S.Ct., at 3177. While the conduct
drawing the legal remedy here may have been expressive,
“obscenity” can be regulated or actually proscribed consistent
with the Amendment, see, e.g., Roth v. United States, 354 U.S.
476, 485, 77 S.Ct. 1304, 1309, 1 L.Ed.2d 1498. Pp. 2773–
2775.
2. The case is remanded for the Court of Appeals to
consider petitioner's claim that the forfeiture, considered
atop his prison term and fine, is “excessive” within the
**2769 meaning of the Excessive Fines Clause of the Eighth
Amendment. The Court of Appeals rejected petitioner's
Eighth Amendment challenge with a statement that applies
only to the Amendment's prohibition against “cruel and
unusual punishments.” The Excessive Fines Clause limits
the Government's power to extract payments as punishment
for an offense, and the in personam criminal forfeiture at
issue here is clearly a form of monetary punishment no

different, for Eighth Amendment purposes, from a traditional
“fine.” The question whether the forfeiture was excessive
must be considered in light of the extensive criminal activities
that petitioner apparently conducted through his enormous
racketeering enterprise over a substantial period of time rather
than the number of materials actually found to be obscene. Pp.
2775–2776. 943 F.2d 825 (CA8 1991), vacated and remanded.
REHNQUIST, C.J., delivered the opinion of the Court,
in which WHITE, O'CONNOR, SCALIA, and THOMAS,
JJ., joined. SOUTER, J., filed an opinion concurring in
the judgment in part and dissenting in part, post, p.
––––. KENNEDY, J., filed a dissenting opinion, in which
BLACKMUN and STEVENS, JJ., joined, and in Part II of
which SOUTER, J., joined, post, p. ––––.
Attorneys and Law Firms
*546 John H. Weston, Beverly Hills, CA, for petitioner.
Kenneth W. Starr, Washington, DC, for respondent.
Opinion
Chief Justice REHNQUIST delivered the opinion of the
Court.
After a full criminal trial, petitioner Ferris J. Alexander,
owner of more than a dozen stores and theaters dealing in
sexually explicit materials, was convicted on, inter alia, 17
obscenity counts and 3 counts of violating the Racketeer
Influenced and Corrupt Organizations Act (RICO). The
obscenity convictions, based on the jury's findings that four
magazines and three videotapes sold at several of petitioner's
stores were obscene, served as the predicates for his three
RICO convictions. In addition to imposing a prison term
and fine, the District Court ordered petitioner to forfeit,
pursuant to 18 U.S.C. § 1963 (1988 ed. and Supp. III), certain
assets that were directly related to his racketeering activity
as punishment for his RICO violations. Petitioner argues that
this forfeiture violated the First and Eighth Amendments to
the Constitution. We reject petitioner's *547 claims under
the First Amendment but remand for reconsideration of his
Eighth Amendment challenge.
Petitioner was in the so-called “adult entertainment” business
for more than 30 years, selling pornographic magazines and
sexual paraphernalia, showing sexually explicit movies, and
eventually selling and renting videotapes of a similar nature.
He received shipments of these materials at a warehouse in
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Minneapolis, Minnesota, where they were wrapped in plastic,
priced, and boxed. He then sold his products through some 13
retail stores in several different Minnesota cities, generating
millions of dollars in annual revenues. In 1989, federal
authorities filed a 41–count indictment against petitioner
and others, alleging, inter alia, operation of a racketeering
enterprise in violation of RICO. The indictment charged 34
obscenity counts and 3 RICO counts, the racketeering counts
being predicated on the obscenity charges. The indictment
also charged numerous counts of tax evasion and related
offenses that are not relevant to the questions before us.

of his racketeering activities. The court ultimately ordered
petitioner to forfeit his wholesale and retail businesses
(including all the assets of those businesses) and almost $9
million in moneys acquired through racketeering activity.1

Following a 4–month jury trial in the United States
District Court for the District of Minnesota, petitioner was
convicted of 17 substantive obscenity offenses: 12 counts of
transporting obscene material in interstate commerce for the
purpose of sale or distribution, in violation of 18 U.S.C. §
1465; and 5 counts of engaging in the business of selling
obscene material, in violation of 18 U.S.C. § 1466 (1988
ed. and Supp. III). He also was convicted of 3 RICO
offenses that were predicated on the obscenity convictions:
one **2770 count of receiving and using income derived
from a pattern of racketeering activity, in violation of 18
U.S.C. § 1962(a); one count of conducting a RICO enterprise,
in violation of § 1962(c); and one count of conspiring to
conduct a RICO enterprise, in violation of § 1962(d). As
a basis for the obscenity and RICO convictions, the jury
determined that four magazines and three videotapes were
obscene. Multiple copies of these magazines and videos,
which graphically depicted *548 a variety of “hard core”
sexual acts, were distributed throughout petitioner's adult
entertainment empire.

The Court of Appeals affirmed the District Court's forfeiture
order. Alexander v. Thornburgh, 943 F.2d 825 (CA8 1991).
It rejected petitioner's argument that the application of
RICO's forfeiture provisions constituted a prior restraint on
speech and hence violated the First Amendment. Recognizing
the well-established distinction between prior restraints and
subsequent criminal punishments, the Court of Appeals
found that the forfeiture here was “a criminal *549
penalty imposed following a conviction for conducting
an enterprise engaged in racketeering activities,” and not
a prior restraint on speech. Id., at 834. The court also
rejected petitioner's claim that RICO's forfeiture provisions
are constitutionally overbroad, pointing out that the forfeiture
order was properly limited to assets linked to petitioner's past
racketeering offenses. Id., at 835. Lastly, the Court of Appeals
concluded that the forfeiture order does not violate the
Eighth Amendment's prohibition against “cruel and unusual
punishments” and “excessive fines.” In so ruling, however,
the court did not consider whether the forfeiture in this case
was grossly disproportionate or excessive, believing that the
Eighth Amendment “ ‘does not require a proportionality
review of any sentence less than life imprisonment without
the possibility of parole.’ ” Id., at 836 (quoting United States
v. Pryba, 900 F.2d 748, 757 (CA4), cert. denied, 498 U.S.
924, 111 S.Ct. 305, 112 L.Ed.2d 258 (1990)). We granted
certiorari, 505 U.S. 1217, 112 S.Ct. 3024, 120 L.Ed.2d 895
(1992).

Petitioner was sentenced to a total of six years in prison,
fined $100,000, and ordered to pay the cost of prosecution,
incarceration, and supervised release. In addition to these
punishments, the District Court reconvened the same jury and
conducted a forfeiture proceeding pursuant to § 1963(a)(2).
At this proceeding, the Government sought forfeiture of the
businesses and real estate that represented petitioner's interest
in the racketeering enterprise, § 1963(a)(2)(A), the property
that afforded petitioner influence over that enterprise, §
1963(a)(2)(D), and the assets and proceeds petitioner had
obtained from his racketeering offenses, §§ 1963(a)(1), (3).
The jury found that petitioner had an interest in 10 pieces of
commercial real estate and 31 current or former businesses,
all of which had been used to conduct his racketeering
enterprise. Sitting without the jury, the District Court then
found that petitioner had acquired a variety of assets as a result

[1] [2] Petitioner first contends that the forfeiture in this
case, which effectively shut down his adult entertainment
business, constituted an unconstitutional prior restraint on
speech, rather than a permissible criminal punishment.
According to petitioner, forfeiture of expressive materials
and the assets of businesses engaged in expressive activity,
when predicated solely upon previous obscenity violations,
operates as a prior restraint because it prohibits future
presumptively **2771 protected expression in retaliation
for prior unprotected speech. Practically speaking, petitioner
argues, the effect of the RICO forfeiture order here was no
different from the injunction prohibiting the publication of
expressive material found to be a prior restraint in Near
v. Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625,
75 L.Ed. 1357 (1931). As petitioner puts it, see Brief for
Petitioner 25, the forfeiture order imposed a complete ban
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on his future expression because of previous unprotected
speech. We disagree. By lumping the forfeiture imposed in
this case after a full criminal trial with an injunction enjoining
future speech, petitioner stretches the term “prior *550
restraint” well beyond the limits established by our cases.
To accept petitioner's argument would virtually obliterate
the distinction, solidly grounded in our cases, between prior
restraints and subsequent punishments.
The term prior restraint is used “to describe administrative
and judicial orders forbidding certain communications when
issued in advance of the time that such communications are
to occur.” M. Nimmer, Nimmer on Freedom of Speech §
4.03, p. 4–14 (1984) (emphasis added). Temporary restraining
orders and permanent injunctions—i.e., court orders that
actually forbid speech activities—are classic examples of
prior restraints. See id., § 4.03, at 4–16. This understanding
of what constitutes a prior restraint is borne out by our
cases, even those on which petitioner relies. In Near v.
Minnesota ex rel. Olson, supra, we invalidated a court
order that perpetually enjoined the named party, who had
published a newspaper containing articles found to violate a
state nuisance statute, from producing any future “malicious,
scandalous or defamatory” publication. Id., at 706, 51 S.Ct.,
at 627. Near, therefore, involved a true restraint on future
speech—a permanent injunction. So, too, did Organization
for a Better Austin v. Keefe, 402 U.S. 415, 91 S.Ct. 1575,
29 L.Ed.2d 1 (1971), and Vance v. Universal Amusement
Co., 445 U.S. 308, 100 S.Ct. 1156, 63 L.Ed.2d 413 (1980)
(per curiam), two other cases cited by petitioner. In Keefe,
we vacated an order “enjoining petitioners from distributing
leaflets anywhere in the town of Westchester, Illinois.” 402
U.S., at 415, 91 S.Ct., at 1576 (emphasis added). And in
Vance, we struck down a Texas statute that authorized courts,
upon a showing that obscene films had been shown in the
past, to issue an injunction of indefinite duration prohibiting
the future exhibition of films that have not yet been found to
be obscene. 445 U.S., at 311, 100 S.Ct., at 1158–1159. See
also New York Times Co. v. United States, 403 U.S. 713, 714,
91 S.Ct. 2140, 2141, 29 L.Ed.2d 822 (1971) (per curiam)
(Government sought to enjoin publication of the Pentagon
Papers).
By contrast, the RICO forfeiture order in this case does not
forbid petitioner from engaging in any expressive activities
*551 in the future, nor does it require him to obtain
prior approval for any expressive activities. It only deprives
him of specific assets that were found to be related to
his previous racketeering violations. Assuming, of course,

that he has sufficient untainted assets to open new stores,
restock his inventory, and hire staff, petitioner can go back
into the adult entertainment business tomorrow, and sell as
many sexually explicit magazines and videotapes as he likes,
without any risk of being held in contempt for violating a
court order. Unlike the injunctions in Near, Keefe, and Vance,
the forfeiture order in this case imposes no legal impediment
to—no prior restraint on—petitioner's ability to engage in any
expressive activity he chooses. He is perfectly free to open
an adult bookstore or otherwise engage in the production and
distribution of erotic materials; he just cannot finance these
enterprises with assets derived from his prior racketeering
offenses.
The constitutional infirmity in nearly all of our prior restraint
cases involving obscene material, including those on which
petitioner and the dissent rely, see post, at 2782, 2785–
2786, was that the Government had seized or otherwise
restrained materials suspected of **2772 being obscene
without a prior judicial determination that they were in fact
so. See, e.g., Marcus v. Search Warrant of Kansas City,
Mo., Property, 367 U.S. 717, 81 S.Ct. 1708, 6 L.Ed.2d 1127
(1961); Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 83 S.Ct.
631, 9 L.Ed.2d 584 (1963); Quantity of Copies of Books
v. Kansas, 378 U.S. 205, 84 S.Ct. 1723, 12 L.Ed.2d 809
(1964); Roaden v. Kentucky, 413 U.S. 496, 93 S.Ct. 2796,
37 L.Ed.2d 757 (1973); Vance, supra. In this case, however,
the assets in question were ordered forfeited not because
they were believed to be obscene, but because they were
directly related to petitioner's past racketeering violations.
The RICO forfeiture statute calls for the forfeiture of assets
because of the financial role they play in the operation of
the racketeering enterprise. The statute is oblivious to the
expressive or nonexpressive nature of the assets forfeited;
books, sports cars, narcotics, and cash are all forfeitable alike
under RICO. *552 Indeed, a contrary scheme would be
disastrous from a policy standpoint, enabling racketeers to
evade forfeiture by investing the proceeds of their crimes in
businesses engaging in expressive activity.
Nor were the assets in question ordered forfeited without
according petitioner the requisite procedural safeguards,
another recurring theme in our prior restraint cases.
Contrasting this case with Fort Wayne Books, Inc. v. Indiana,
489 U.S. 46, 109 S.Ct. 916, 103 L.Ed.2d 34 (1989), aptly
illustrates this point. In Fort Wayne Books, we rejected
on constitutional grounds the pretrial seizure of certain
expressive material that was based upon a finding of “no
more than probable cause to believe that a RICO violation
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had occurred.” Id., at 66, 109 S.Ct., at 929 (emphasis in
original). In so holding, we emphasized that there had been
no prior judicial “determination that the seized items were
‘obscene’ or that a RICO violation ha[d] occurred.” Ibid.
(emphasis in original). “[M]ere probable cause to believe a
legal violation ha[d] transpired,” we said, “is not adequate
to remove books or films from circulation.” Ibid. Here,
by contrast, the seizure was not premature, because the
Government established beyond a reasonable doubt the basis
for the forfeiture. Petitioner had a full criminal trial on the
merits of the obscenity and RICO charges during which the
Government proved that four magazines and three videotapes
were obscene and that the other forfeited assets were directly
linked to petitioner's commission of racketeering offenses.
Petitioner's claim that the RICO forfeiture statute operated
as an unconstitutional prior restraint in this case is also
inconsistent with our decision in Arcara v. Cloud Books, Inc.,
478 U.S. 697, 106 S.Ct. 3172, 92 L.Ed.2d 568 (1986). In
that case, we sustained a court order, issued under a general
nuisance statute, that closed down an adult bookstore that was
being used as a place of prostitution and lewdness. In rejecting
out-of-hand a claim that the closure order amounted to an
improper prior restraint on speech, we stated:
*553 “The closure order sought in this case differs from
a prior restraint in two significant respects. First, the order
would impose no restraint at all on the dissemination of
particular materials, since respondents are free to carry on
their bookselling business at another location, even if such
locations are difficult to find. Second, the closure order
sought would not be imposed on the basis of an advance
determination that the distribution of particular materials is
prohibited—indeed, the imposition of the closure order has
nothing to do with any expressive conduct at all.” Id., at
705–706, n. 2, 106 S.Ct., at 3177, n. 2.
This reasoning applies with equal force to this case, and
thus confirms that the RICO forfeiture order was not a
prior restraint on speech, but a punishment for past criminal
conduct. Petitioner attempts to distinguish Arcara on the
ground that obscenity, unlike prostitution or lewdness, has “
‘a significant expressive element.’ ” Brief for Petitioner 16
(quoting **2773 Arcara, supra, 478 U.S., at 706, 106 S.Ct.,
at 3177). But that distinction has no bearing on the question
whether the forfeiture order in this case was an impermissible
prior restraint.
Finally, petitioner's proposed definition of the term “prior
restraint” would undermine the time-honored distinction
between barring speech in the future and penalizing past

speech. The doctrine of prior restraint originated in the
common law of England, where prior restraints of the press
were not permitted, but punishment after publication was.
This very limited application of the principle of freedom
of speech was held inconsistent with our First Amendment
as long ago as Grosjean v. American Press Co., 297 U.S.
233, 246, 56 S.Ct. 444, 447, 80 L.Ed. 660 (1936). While
we may have given a broader definition to the term “prior
restraint” than was given to it in English common law,2 our
decisions have steadfastly preserved the *554 distinction
between prior restraints and subsequent punishments. Though
petitioner tries to dismiss this distinction as “neither
meaningful nor useful,” Brief for Petitioner 29, we think it
is critical to our First Amendment jurisprudence. Because
we have interpreted the First Amendment as providing
greater protection from prior restraints than from subsequent
punishments, see Southeastern Promotions, Ltd. v. Conrad,
420 U.S. 546, 558–559, 95 S.Ct. 1239, 1246–1247, 43
L.Ed.2d 448 (1975), it is important for us to delineate with
some precision the defining characteristics of a prior restraint.
To hold that the forfeiture order in this case constituted
a prior restraint would have the exact opposite effect: It
would blur the line separating prior restraints from subsequent
punishments to such a degree that it would be impossible to
determine with any certainty whether a particular measure is
a prior restraint or not.
In sum, we think that fidelity to our cases requires us to
analyze the forfeiture here not as a prior restraint, but under
normal First Amendment standards. So analyzing it, we
find that petitioner's claim falls well short of the mark. He
does not challenge either his 6–year jail sentence or his
$100,000 fine as violative of the First Amendment. The first
inquiry that comes to mind, then, is why, if incarceration for
six years and a fine of $100,000 are permissible forms of
punishment under the RICO statute, the challenged forfeiture
of certain assets directly related to petitioner's racketeering
activity is not. Our cases support the instinct from which
*555 this question arises; they establish quite clearly that the
First Amendment does not prohibit either stringent criminal
sanctions for obscenity offenses or forfeiture of expressive
materials as punishment for criminal conduct.
[3]
[4] We have in the past rejected First Amendment
challenges to statutes that impose severe prison sentences
and fines as punishment for obscenity offenses. See, e.g.,
Ginzburg v. United States, 383 U.S. 463, 464–465, n. 2, 86
S.Ct. 942, 944, n. 2, 16 L.Ed.2d 31 (1966); Smith v. United
States, 431 U.S. 291, 296, n. 3, 97 S.Ct. 1756, 1762, n.
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3, 52 L.Ed.2d 324 (1977); Fort Wayne Books, 489 U.S.,
at 59, n. 8, 109 S.Ct., at 925, n. 8. Petitioner does not
question the holding of those cases; he instead argues that
RICO's **2774 forfeiture provisions are constitutionally
overbroad because they are not limited solely to obscene
materials and the proceeds from the sale of such materials.
Petitioner acknowledges that this is an unprecedented use of
the overbreadth principle. See Brief for Petitioner 36. The
“overbreadth” doctrine, which is a departure from traditional
rules of standing, permits a defendant to make a facial
challenge to an overly broad statute restricting speech, even
if he himself has engaged in speech that could be regulated
under a more narrowly drawn statute. See, e.g., Broadrick
v. Oklahoma, 413 U.S. 601, 612–613, 93 S.Ct. 2908, 2916,
37 L.Ed.2d 830 (1973); City Council of Los Angeles v.
Taxpayers for Vincent, 466 U.S. 789, 798–801, 104 S.Ct.
2118, 2125–2127, 80 L.Ed.2d 772 (1984). But the RICO
statute does not criminalize constitutionally protected speech
and therefore is materially different from the statutes at issue
in our overbreadth cases. Cf., e.g., Board of Airport Comm'rs
of Los Angeles v. Jews for Jesus, Inc., 482 U.S. 569, 574–575,
107 S.Ct. 2568, 2572, 96 L.Ed.2d 500 (1987).
Petitioner's real complaint is not that the RICO statute is
overbroad, but that applying RICO's forfeiture provisions
to businesses dealing in expressive materials may have an
improper “chilling” effect on free expression by deterring
others from engaging in protected speech. No doubt the
monetarily large forfeiture in this case may induce cautious
booksellers to practice self-censorship and remove marginally
protected materials from their shelves out of fear that *556
those materials could be found obscene and thus subject them
to forfeiture. But the defendant in Fort Wayne Books made
a similar argument, which was rejected by the Court in this
language:
“[D]eterrence of the sale of obscene materials is a
legitimate end of state antiobscenity laws, and our cases
have long recognized the practical reality that ‘any form
of criminal obscenity statute applicable to a bookseller
will induce some tendency to self-censorship and have
some inhibitory effect on the dissemination of material not
obscene.’ ” 489 U.S., at 60, 109 S.Ct., at 925–926 (quoting
Smith v. California, 361 U.S. 147, 154–155, 80 S.Ct. 215,
219, 4 L.Ed.2d 205 (1959)).
Fort Wayne Books is dispositive of any chilling argument
here, since the threat of forfeiture has no more of a chilling
effect on free expression than the threat of a prison term or
a large fine. Each racketeering charge exposes a defendant

to a maximum penalty of 20 years' imprisonment and a fine
of up to $250,000. 18 U.S.C. § 1963(a) (1988 ed. and Supp.
III). See Brief for United States 19. Needless to say, the
prospect of such a lengthy prison sentence would have a
far more powerful deterrent effect on protected speech than
the prospect of any sort of forfeiture. Cf. Blanton v. North
Las Vegas, 489 U.S. 538, 542, 109 S.Ct. 1289, 1292, 103
L.Ed.2d 550 (1989) (loss of liberty is a more severe form of
punishment than any monetary sanction). Similarly, a fine of
several hundred thousand dollars would certainly be just as
fatal to most businesses—and, as such, would result in the
same degree of self-censorship—as a forfeiture of assets. Yet
these penalties are clearly constitutional under Fort Wayne
Books.
We also have rejected a First Amendment challenge to a court
order closing down an entire business that was engaged in
expressive activity as punishment for criminal conduct. See
Arcara, 478 U.S., at 707, 106 S.Ct., at 3177. Once again,
petitioner does not question the holding of that case; in fact,
he concedes that expressive businesses and assets can be
forfeited *557 under RICO as punishment for, say, narcotic
offenses. See Brief for Petitioner 11 (“[F]orfeiture of a media
business purchased by a drug cartel would be constitutionally
permissible”). Petitioner instead insists that the result here
should be different because the RICO predicate acts were
obscenity offenses. In Arcara, we held that criminal and civil
sanctions having some incidental effect on First Amendment
activities are subject to First Amendment scrutiny “only
where it **2775 was conduct with a significant expressive
element that drew the legal remedy in the first place, as in
[United States v.] O'Brien, [391 U.S. 367, 88 S.Ct. 1673,
20 L.Ed.2d 672 (1968),] or where a statute based on a
nonexpressive activity has the inevitable effect of singling out
those engaged in expressive activity, as in Minneapolis Star
[& Tribune Co. v. Minnesota Comm'r of Revenue, 460 U.S.
575, 103 S.Ct. 1365, 75 L.Ed.2d 295 (1983) ].” 478 U.S., at
706–707, 106 S.Ct., at 3177 (footnote omitted). Applying that
standard, we held that prostitution and lewdness, the criminal
conduct at issue in Arcara, involve neither situation, and thus
concluded that the First Amendment was not implicated by
the enforcement of a general health regulation resulting in
the closure of an adult bookstore. Id., at 707, 106 S.Ct., at
3177. Under our analysis in Arcara, the forfeiture in this
case cannot be said to offend the First Amendment. To
be sure, the conduct that “drew the legal remedy” here—
racketeering committed through obscenity violations—may
be “expressive,” see R.A.V. v. St. Paul, 505 U.S. 377, 385,
112 S.Ct. 2538, ––––, 120 L.Ed.2d 305 (1992), but our cases
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clearly hold that “obscenity” can be regulated or actually
proscribed consistent with the First Amendment, see, e.g.,
Roth v. United States, 354 U.S. 476, 485, 77 S.Ct. 1304, 1309,
1 L.Ed.2d 1498 (1957); Miller v. California, 413 U.S. 15, 23,
93 S.Ct. 2607, 2614, 37 L.Ed.2d 419 (1973).
Confronted with our decisions in Fort Wayne Books
and Arcara—neither of which he challenges—petitioner's
position boils down to this: Stiff criminal penalties for
obscenity offenses are consistent with the First Amendment;
so is the forfeiture of expressive materials as punishment for
criminal conduct; but the combination of the two somehow
results *558 in a violation of the First Amendment. We reject
this counterintuitive conclusion, which in effect would say
that the whole is greater than the sum of the parts.
[5]
[6] Petitioner also argues that the forfeiture order
in this case—considered atop his 6–year prison term and
$100,000 fine—is disproportionate to the gravity of his
offenses and therefore violates the Eighth Amendment, either
as a “cruel and unusual punishment” or as an “excessive
fine.”3 Brief for Petitioner 40. The Court of Appeals,
though, failed to distinguish between these two components
of petitioner's Eighth Amendment challenge. Instead, the
court lumped the two together, disposing of them both with
the general statement that the Eighth Amendment does not
require any proportionality review of a sentence less than
life imprisonment without the possibility of parole. 943
F.2d, at 836. But that statement has relevance only to the
Eighth Amendment's prohibition against cruel and unusual
punishments. Unlike the Cruel and Unusual Punishments
Clause, which is concerned with matters such as the duration
or conditions of confinement, “[t]he Excessive Fines Clause
limits the government's power to extract payments, whether
in cash or in kind, as punishment for some offense.”
Austin v. United States, 509 U.S. 602, 609–610, 113 S.Ct.
2801, 2805–2806, 125 L.Ed.2d 488 (1993) (emphasis and
internal quotation marks omitted); accord, Browning–Ferris
Industries of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S.
257, 265, 109 S.Ct. 2909, 2915, 106 L.Ed.2d 219 (1989)
(“[A]t the time of the drafting and ratification of the [Eighth]
Amendment, the word ‘fine’ was understood to mean a
payment to a sovereign as punishment for some offense”);
id., at 265, n. 6, 109 S.Ct., at 2915, n. 6. The in personam
criminal forfeiture at issue here is clearly a form of monetary
punishment no different, for Eighth Amendment purposes,
from a traditional **2776 “fine.” Accord, *559 Austin,
supra.4 Accordingly, the forfeiture in this case should be
analyzed under the Excessive Fines Clause.

[7] Petitioner contends that forfeiture of his entire business
was an “excessive” penalty for the Government to exact “[o]n
the basis of a few materials the jury ultimately decided were
obscene.” Brief for Petitioner 40. It is somewhat misleading,
we think, to characterize the racketeering crimes for which
petitioner was convicted as involving just a few materials
ultimately found to be obscene. Petitioner was convicted of
creating and managing what the District Court described as
“an enormous racketeering enterprise.” App. to Pet. for Cert.
160. It is in the light of the extensive criminal activities which
petitioner apparently conducted through this racketeering
enterprise over a substantial period of time that the question
whether the forfeiture was “excessive” must be considered.
We think it preferable that this question be addressed by the
Court of Appeals in the first instance.
For these reasons, we hold that RICO's forfeiture provisions,
as applied in this case, did not violate the First Amendment,
but that the Court of Appeals should have considered
whether they resulted in an “excessive” penalty within the
meaning of the Eighth Amendment's Excessive Fines Clause.
Accordingly, we vacate the judgment of the Court of Appeals
and remand the case for further proceedings consistent with
this opinion.
It is so ordered.

Justice SOUTER, concurring in the judgment in part and
dissenting in part.
I agree with the Court that petitioner has not demonstrated
that the forfeiture at issue here qualifies as a prior restraint
as we have traditionally understood that term. I *560 also
agree with the Court that the case should be remanded for a
determination whether the forfeiture violated the Excessive
Fines Clause of the Eighth Amendment. Nonetheless, I agree
with Justice KENNEDY that the First Amendment forbids the
forfeiture of petitioner's expressive material in the absence of
an adjudication that it is obscene or otherwise of unprotected
character, and therefore I join Part II of his dissenting opinion.

Justice KENNEDY, with whom Justice BLACKMUN and
Justice STEVENS join, and with whom Justice SOUTER
joins as to Part II, dissenting.
The Court today embraces a rule that would find no affront
to the First Amendment in the Government's destruction of a
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book and film business and its entire inventory of legitimate
expression as punishment for a single past speech offense.
Until now I had thought one could browse through any
book or film store in the United States without fear that the
proprietor had chosen each item to avoid risk to the whole
inventory and indeed to the business itself. This ominous,
onerous threat undermines free speech and press principles
essential to our personal freedom.
Obscenity laws would not work unless an offender could
be arrested and imprisoned despite the resulting chill on
his own further speech. But, at least before today, we have
understood state action directed at protected books or other
expressive works themselves to raise distinct constitutional
concerns. The Court's decision is a grave repudiation of First
Amendment principles, and with respect I dissent.

I
A
The majority believes our cases “establish quite clearly
that the First Amendment does not prohibit either stringent
criminal sanctions for obscenity offenses or forfeiture of
expressive materials as punishment for criminal conduct.”
*561 Ante, at 2773. True, we **2777 have held
that obscenity is expression which can be regulated and
punished, within proper limitations, without violating the
First Amendment. See, e.g., New York v. Ferber, 458 U.S. 747,
102 S.Ct. 3348, 73 L.Ed.2d 1113 (1982); Miller v. California,
413 U.S. 15, 93 S.Ct. 2607, 37 L.Ed.2d 419 (1973); Paris
Adult Theatre I v. Slaton, 413 U.S. 49, 57–58, 93 S.Ct. 2628,
2635, 37 L.Ed.2d 446 (1973); Roth v. United States, 354 U.S.
476, 77 S.Ct. 1304, 1 L.Ed.2d 1498 (1957). And the majority
is correct to note that we have upheld stringent fines and jail
terms as punishments for violations of the federal obscenity
laws. See Fort Wayne Books, Inc. v. Indiana, 489 U.S. 46,
60, 109 S.Ct. 916, 925, 103 L.Ed.2d 34 (1989); Ginzburg v.
United States, 383 U.S. 463, 464–465, n. 2, 86 S.Ct. 942,
944, n. 2, 16 L.Ed.2d 31 (1966). But that has little to do with
the destruction of protected titles and the facilities for their
distribution or publication. None of our cases address that
matter, or it would have been unnecessary for us to reserve the
specific question four Terms ago in Fort Wayne Books, Inc. v.
Indiana, supra, 489 U.S., at 60, 65, 109 S.Ct., at 925, 928.
The fundamental defect in the majority's reasoning is a
failure to recognize that the forfeiture here cannot be equated

with traditional punishments such as fines and jail terms.
Noting that petitioner does not challenge either the 6–
year jail sentence or the $100,000 fine imposed against
him as punishment for his convictions under the Racketeer
Influenced and Corrupt Organizations Act (RICO), the
majority ponders why RICO's forfeiture penalty should be
any different. See ante, at 2773. The answer is that RICO's
forfeiture penalties are different from traditional punishments
by Congress' own design as well as in their First Amendment
consequences.
The federal RICO statute was passed to eradicate the
infiltration of legitimate business by organized crime. Pub.L.
91–452, Title IX, 84 Stat. 941, as amended, 18 U.S.C.
§§ 1961–1968 (1988 ed. and Supp. III). Earlier steps to
combat organized crime were not successful, in large part
because traditional penalties targeted individuals engaged in
racketeering activity rather than the criminal enterprise itself.
Punishing racketeers with fines and jail terms failed to *562
break the cycle of racketeering activity because the criminal
enterprises had the resources to replace convicted racketeers
with new recruits. In passing RICO, Congress adopted a new
approach aimed at the economic roots of organized crime:
“What is needed here ... are new approaches that will deal
not only with individuals, but also with the economic base
through which those individuals constitute such a serious
threat to the economic well-being of the Nation. In short,
an attack must be made on their source of economic power
itself, and the attack must take place on all available fronts.”
S.Rep. No. 91–617, p. 79 (1969).
Criminal liability under RICO is premised on the commission
of a “pattern of racketeering activity,” defined by the statute as
engaging in two or more related predicate acts of racketeering
within a 10–year period. 18 U.S.C. § 1961(5). A RICO
conviction subjects the violator not only to traditional, though
stringent, criminal fines and prison terms, but also mandatory
forfeiture under § 1963.* It is the mandatory forfeiture penalty
that is at issue here.
**2778 *563 While forfeiture remedies have been
employed with increasing frequency in civil proceedings,
forfeiture remedies and penalties are the subject of historic
disfavor in our country. Although in personam forfeiture
statutes were well grounded in the English common law, see
Calero–Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663,
682–683, 94 S.Ct. 2080, 2091, 40 L.Ed.2d 452 (1974), in
personam criminal forfeiture penalties like those authorized
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under § 1963 were unknown in the federal system until the
enactment of RICO in 1970. See 1 C. Wright, Federal Practice
and Procedure § 125.1, p. 389 (2d ed. 1982). Section 1963's
forfeiture penalties are novel for their punitive character
as well as for their unprecedented sweep. Civil in rem
forfeiture is limited in application to contraband and articles
put to unlawful use, or in its broadest reach, to proceeds
traceable to unlawful activity. See United States v. Parcel of
Land, Rumson, N.J., 507 U.S. 111, 118–123, 113 S.Ct. 1126,
––––, 122 L.Ed.2d 469 (1993); The Palmyra, 12 Wheat. 1,
14–15, 6 L.Ed. 531 (1827). Extending beyond contraband
or its traceable proceeds, RICO mandates the forfeiture
of property constituting the defendant's “interest in the
racketeering enterprise” and property affording the violator
a “source of influence” over the RICO enterprise. 18 U.S.C.
§ 1963(a) (1988 ed. and Supp. III). In a previous decision,
we acknowledged the novelty of RICO's penalty scheme,
stating that Congress passed RICO to provide “new weapons
of unprecedented scope for an assault upon organized crime
and its economic roots.” Russello v. United States, 464 U.S.
16, 26, 104 S.Ct. 296, 302, 78 L.Ed.2d 17 (1983).
As enacted in 1970, RICO targeted offenses then thought
endemic to organized crime. 18 U.S.C. § 1961(1). When
RICO was amended in 1984 to include obscenity as a
predicate offense, there was no comment or debate in
Congress on the First Amendment implications of the change.
Act of Oct. 12, 1984, Pub.L. 98–473, 98 Stat. 2143. The
consequence of adding a speech offense to a statutory scheme
de signed *564 to curtail a different kind of criminal
conduct went far beyond the imposition of severe penalties
for obscenity offenses. The result was to render vulnerable
to Government destruction any business daring to deal in
sexually explicit materials. The unrestrained power of the
forfeiture weapon was not lost on the Executive Branch,
which was quick to see in the amended statute the means
and opportunity to move against certain types of disfavored
speech. The Attorney General's Commission on Pornography
soon advocated the use of RICO and similar state statutes
to “substantially handicap” or “eliminate” pornography
businesses. 1 United States Dept. of Justice, Attorney
General's Commission on Pornography, Final Report 498
(1986). As these comments illustrate, the constitutional
concerns raised by a penalty of this destructive capacity are
distinct from the concerns raised by traditional methods of
punishment.

697, 106 S.Ct. 3172, 92 L.Ed.2d 568 (1986), dispose of
petitioner's First Amendment argument. See ante, at 2774–
2775. But while instructive, neither case is dispositive. In
Fort Wayne Books we considered a state law patterned on
the federal RICO statute, and upheld its scheme of using
obscenity offenses as the predicate acts resulting in fines
and jail terms of great severity. We recognized that the fear
of severe penalties may result in some self-censorship by
cautious booksellers, but concluded that this is a necessary
consequence of conventional obscenity prohibitions. 489
U.S., at 60, 109 S.Ct., at 925. In rejecting the argument that
the fines and jail terms in Fort Wayne Books infringed upon
First Amendment principles, we regarded the penalties as
equivalent to a sentence enhancement for multiple obscenity
violations, **2779 a remedy of accepted constitutional
legitimacy. Id., at 59–60, 109 S.Ct., at 925. We did
not consider in Fort Wayne Books the First Amendment
implications of extensive penal forfeitures, including the
official destruction of protected expression. Further, while
Fort Wayne Books acknowledges that some *565 degree of
self-censorship may be unavoidable in obscenity regulation,
the alarming element of the forfeiture scheme here is the
pervasive danger of government censorship, an issue, I
submit, the Court does not confront.
In Arcara, we upheld against First Amendment challenge
a criminal law requiring the temporary closure of an adult
bookstore as a penal sanction for acts of prostitution occurring
on the premises. We did not subject the closure penalty
to First Amendment scrutiny even though the collateral
consequence of its imposition would be to affect interests
of traditional First Amendment concern. We said that such
scrutiny was not required when a criminal penalty followed
conduct “manifest[ing] absolutely no element of protected
expression.” 478 U.S., at 705, 106 S.Ct., at 3176. That
the RICO prosecution of Alexander involved the targeting
of a particular class of unlawful speech itself suffices to
distinguish the instant case from Arcara. There can be little
doubt that regulation and punishment of certain classes of
unprotected speech have implications for other speech that is
close to the proscribed line, speech which is entitled to the
protections of the First Amendment. See Speiser v. Randall,
357 U.S. 513, 525, 78 S.Ct. 1332, 1341, 2 L.Ed.2d 1460
(1958). Further, a sanction requiring the temporary closure
of a bookstore cannot be equated, as it is under the Court's
unfortunate analysis, see ante, at 2774–2775, with a forfeiture
punishment mandating its permanent destruction.

The Court says that, taken together, our decisions in Fort
Wayne Books and Arcara v. Cloud Books, Inc., 478 U.S.
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B
The majority tries to occupy the high ground by assuming the
role of the defender of the doctrine of prior restraint. It warns
that we disparage the doctrine if we reason from it. But as an
analysis of our prior restraint cases reveals, our application
of the First Amendment has adjusted to meet new threats
to speech. The First Amendment is a rule of substantive
protection, not an artifice of categories. The admitted design
and the overt purpose of the forfeiture in this case are to
destroy an entire speech business and all its protected *566
titles, thus depriving the public of access to lawful expression.
This is restraint in more than theory. It is censorship all too
real.
Relying on the distinction between prior restraints and
subsequent punishments, ante, at 2770, 2772, the majority
labels the forfeiture imposed here a punishment and
dismisses any further debate over the constitutionality of
the forfeiture penalty under the First Amendment. Our
cases do recognize a distinction between prior restraints and
subsequent punishments, but that distinction is neither so rigid
nor so precise that it can bear the weight the Court places
upon it to sustain the destruction of a speech business and its
inventory as a punishment for past expression.
In its simple, most blatant form, a prior restraint is a law
which requires submission of speech to an official who may
grant or deny permission to utter or publish it based upon
its contents. See Staub v. City of Baxley, 355 U.S. 313, 322,
78 S.Ct. 277, 282, 2 L.Ed.2d 302 (1958); Joseph Burstyn,
Inc. v. Wilson, 343 U.S. 495, 503, 72 S.Ct. 777, 781, 96
L.Ed. 1098 (1952); A Quantity of Copies of Books v. Kansas,
378 U.S. 205, 222, 84 S.Ct. 1723, 1731, 12 L.Ed.2d 809
(1964) (Harlan, J., dissenting); see also M. Nimmer, Nimmer
on Freedom of Speech § 4.03, pp. 4–14 (1984). In contrast
are laws which punish speech or expression only after it has
occurred and been found unlawful. See Kingsley Books, Inc. v.
Brown, 354 U.S. 436, 440–442, 77 S.Ct. 1325, 1327–1328, 1
L.Ed.2d 1469 (1957). While each mechanism, once imposed,
may abridge speech in a direct way by suppressing it, or
in an indirect way by **2780 chilling its dissemination,
we have interpreted the First Amendment as providing
greater protection from prior restraints than from subsequent
punishments. See, e.g., Arcara v. Cloud Books, Inc., supra,
478 U.S., at 705–706, 106 S.Ct., at 3176–3177; Southeastern
Promotions, Ltd. v. Conrad, 420 U.S. 546, 558–559, 95 S.Ct.
1239, 1246–1247, 43 L.Ed.2d 448 (1975); Kingsley Books,

Inc. v. Brown, supra, 354 U.S., at 440–442, 77 S.Ct., at
1327–1328. In Southeastern Promotions, Ltd. v. Conrad, we
explained that “[b]ehind the distinction is a theory deeply
etched in our law: a free society prefers to punish the few who
abuse rights of speech after *567 they break the law than to
throttle them and all others beforehand.” 420 U.S., at 559, 95
S.Ct., at 1246.
It has been suggested that the distinction between prior
restraints and subsequent punishments may have slight utility,
see Nimmer, supra, § 4.04, at 4–18 to 4–25, for in a certain
sense every criminal obscenity statute is a prior restraint
because of the caution a speaker or bookseller must exercise
to avoid its imposition. See Vance v. Universal Amusement
Co., 445 U.S. 308, 324, 100 S.Ct. 1156, 1165–1166, 63
L.Ed.2d 413 (1980) (WHITE, J., joined by REHNQUIST,
J., dissenting); see also Jeffries, Rethinking Prior Restraint,
92 Yale L.J. 409, 437 (1982). To be sure, the term prior
restraint is not self-defining. One problem, of course, is
that some governmental actions may have the characteristics
both of punishment and prior restraint. A historical example
is the sentence imposed on Hugh Singleton in 1579 after
he had enraged Elizabeth I by printing a certain tract. See
F. Siebert, Freedom of the Press in England, 1476–1776,
pp. 91–92 (1952). Singleton was condemned to lose his
right hand, thus visiting upon him both a punishment and
a disability encumbering all further printing. Though the
sentence appears not to have been carried out, it illustrates
that a prior restraint and a subsequent punishment may occur
together. Despite the concurrent operation of the two kinds
of prohibitions in some cases, the distinction between them
persists in our law, and it is instructive here to inquire why
this is so.
Early in our legal tradition the source of the distinction was
the English common law, in particular the oft cited passage
from William Blackstone's 18th–century Commentaries on
the Laws of England. He observed as follows:
“The liberty of the press is indeed essential to the nature
of a free state; but this consists in laying no previous
restraints upon publications, and not in freedom from
censure for criminal matter when published. Every freeman
has an undoubted right to lay what sentiments he pleases
before the public: to forbid this, is to *568 destroy the
freedom of the press: but if he publishes what is improper,
mischievous, or illegal, he must take the consequence of
his own temerity.” 4 W. Blackstone, Commentaries *151–
*152.
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The English law which Blackstone was compiling had come
to distrust prior restraints, but with little accompanying
condemnation of subsequent punishments. Part of the
explanation for this lies in the circumstance that, in
the centuries before Blackstone wrote, prior censorship,
including licensing, was the means by which the Crown
and the Parliament controlled speech and press. See Siebert,
supra, at 56–63, 68–74. As those methods were the principal
means used by government to control speech and press, it
follows that an unyielding populace would devote its first
efforts to avoiding or repealing restrictions in that form.
Even as Blackstone wrote, however, subsequent punishments
were replacing the earlier censorship schemes as the
mechanism for government control over disfavored speech
in England. Whether Blackstone's apparent tolerance of
subsequent punishments resulted from his acceptance of
the English law as it then existed or his failure to grasp
the potential threat these measures posed to liberty, or
both, subsequent punishment in the **2781 broad sweep
that he commented upon would be in flagrant violation
of the principles of free speech and press that we have
come to know and understand as being fundamental to our
First Amendment freedoms. Indeed, in the beginning of
our Republic, James Madison argued against the adoption
of Blackstone's definition of free speech under the First
Amendment. Said Madison: “[T]his idea of the freedom of
the press can never be admitted to be the American idea of it”
because a law inflicting penalties would have the same effect
as a law authorizing a prior restraint. 6 Writings of James
Madison 386 (G. Hunt ed. 1906).
The enactment of the alien and sedition laws early in our own
history is an unhappy testament to the allure that restrictive
*569 measures have for governments tempted to control
the speech and publications of their people. And our earliest
cases tended to repeat the suggestion by Blackstone that
prior restraints were the sole concern of First Amendment
protections. See Patterson v. Colorado ex rel. Attorney
General of Colorado, 205 U.S. 454, 462, 27 S.Ct. 556, 558,
51 L.Ed. 879 (1907); Robertson v. Baldwin, 165 U.S. 275,
281, 17 S.Ct. 326, 329, 41 L.Ed. 715 (1897). In time, however,
the Court rejected the notion that First Amendment freedoms
under our Constitution are coextensive with liberties available
under the common law of England. See Grosjean v. American
Press Co., 297 U.S. 233, 248–249, 56 S.Ct. 444, 448–449,
80 L.Ed. 660 (1936). From this came the conclusion that
“[t]he protection of the First Amendment ... is not limited to
the Blackstonian idea that freedom of the press means only

freedom from restraint prior to publication.” Chaplinsky v.
New Hampshire, 315 U.S. 568, 572, n. 3, 62 S.Ct. 766, 769,
n. 3, 86 L.Ed. 1031 (1942).
As our First Amendment law has developed, we have not
confined the application of the prior restraint doctrine to its
simpler forms, outright licensing or censorship before speech
takes place. In considering governmental measures deviating
from the classic form of a prior restraint yet posing many
of the same dangers to First Amendment freedoms, we have
extended prior restraint protection with some latitude, toward
the end of declaring certain governmental actions to fall
within the presumption of invalidity. This approach is evident
in Near v. Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625,
75 L.Ed. 1357 (1931), the leading case in which we invoked
the prior restraint doctrine to invalidate a state injunctive
decree.
In Near, a Minnesota statute authorized judicial proceedings
to abate as a nuisance a “ ‘malicious, scandalous and
defamatory newspaper, magazine or other periodical.’ ” Id.,
at 701–702, 51 S.Ct., at 626. In a suit brought by the
attorney for Hennepin County it was established that Near
had published articles in various editions of The Saturday
Press in violation of the statutory standard. Id., at 703–705, 51
S.Ct., at 626–627. Citing the instance of these past unlawful
publications, the court enjoined any future *570 violations
of the state statute. Id., at 705, 51 S.Ct., at 627. In one sense
the injunctive order, which paralleled the nuisance statute,
did nothing more than announce the conditions under which
some later punishment might be imposed, for one presumes
that contempt could not be found until there was a further
violation in contravention of the order. But in Near the
publisher, because of past wrongs, was subjected to active
state intervention for the control of future speech. We found
that the scheme was a prior restraint because it embodied
“the essence of censorship.” Id., at 713, 51 S.Ct., at 630.
This understanding is confirmed by our later decision in
Kingsley Books v. Brown, where we said that it had been
enough to condemn the injunction in Near that Minnesota had
“empowered its courts to enjoin the dissemination of future
issues of a publication because its past issues had been found
offensive.” 354 U.S., at 445, 77 S.Ct., at 1330.
Indeed the Court has been consistent in adopting a speechprotective definition of **2782 prior restraint when the state
attempts to attack future speech in retribution for a speaker's
past transgressions. See Vance v. Universal Amusement Co.,
445 U.S. 308, 100 S.Ct. 1156, 63 L.Ed.2d 413 (1980)
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(per curiam) (invalidating as a prior restraint procedure
authorizing state courts to abate as a nuisance an adult theater
which had exhibited obscene films in the past because the
effect of the procedure was to prevent future exhibitions of
pictures not yet found to be obscene). It is a flat misreading
of our precedents to declare as the majority does that the
definition of a prior restraint includes only those measures
which impose a “legal impediment,” ante, at 2771, on a
speaker's ability to engage in future expressive activity.
Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70, 83 S.Ct.
631, 639, 9 L.Ed.2d 584 (1963), best illustrates the point.
There a state commission did nothing more than warn booksellers that certain titles could be obscene, implying that
criminal prosecutions could follow if their warnings were
not heeded. The commission had no formal enforcement
powers, and failure to heed its warnings was not a criminal
offense. Although *571 the commission could impose no
legal impediment on a speaker's ability to engage in future
expressive activity, we held that scheme was an impermissible
“system of prior administrative restraints.” Ibid. There we
said: “We are not the first court to look through forms to
the substance and recognize that informal censorship may
sufficiently inhibit the circulation of publications to warrant
injunctive relief.” Id., at 67, 83 S.Ct., at 637–638. If mere
warning against sale of certain materials was a prior restraint,
I fail to see why the physical destruction of a speech enterprise
and its protected inventory is not condemned by the same
doctrinal principles.
One wonders what today's majority would have done if faced
in Near with a novel argument to extend the traditional
conception of the prior restraint doctrine. In view of the
formalistic approach the Court advances today, the Court
likely would have rejected Near's pleas on the theory that
to accept his argument would be to “blur the line separating
prior restraints from subsequent punishments to such a degree
that it would be impossible to determine with any certainty
whether a particular measure is a prior restraint or not.” Ante,
at 2773. In so holding the Court would have ignored, as the
Court does today, that the applicability of First Amendment
analysis to a governmental action depends not alone upon the
name by which the action is called, but upon its operation and
effect on the suppression of speech. Near, supra, 283 U.S., at
708, 51 S.Ct., at 628 (“[T]he court has regard to substance and
not to mere matters of form, and ... in accordance with familiar
principles ... statute[s] must be tested by [their] operation and
effect”). See also Smith v. Daily Mail Publishing Co., 443
U.S. 97, 101, 99 S.Ct. 2667, 2670, 61 L.Ed.2d 399 (1979) (the
First Amendment's application to a civil or criminal sanction

is not determined solely by whether that action is viewed
“as a prior restraint or as a penal sanction”); Southeastern
Promotions, Ltd. v. Conrad, 420 U.S., at 552–553, 95 S.Ct., at
1243 (challenged action is “indistinguishable in its censoring
effect” from official actions consistently identified as prior
restraints); Schneider v. State (Town *572 of Irvington), 308
U.S. 147, 161, 60 S.Ct. 146, 151, 84 L.Ed. 155 (1939) (“In
every case, therefore, where legislative abridgment of [First
Amendment] rights is asserted, the courts should be astute to
examine the effect of the challenged legislation”).
The cited cases identify a progression in our First Amendment
jurisprudence which results from a more fundamental
principle. As governments try new ways to subvert essential
freedoms, legal and constitutional systems respond by making
more explicit the nature and the extent of the liberty in
question. First in Near, and later in Bantam Books and Vance,
we were faced with official action which did not fall within
the traditional **2783 meaning of the term prior restraint,
yet posed many of the same censorship dangers. Our response
was to hold that the doctrine not only includes licensing
schemes requiring speech to be submitted to a censor
for review prior to dissemination, but also encompasses
injunctive systems which threaten or bar future speech based
on some past infraction.
Although we consider today a new method of government
control with unmistakable dangers of official censorship, the
majority concludes that First Amendment freedoms are not
endangered because forfeiture follows a lawful conviction
for obscenity offenses. But this explanation does not suffice.
The rights of free speech and press in their broad and
legitimate sphere cannot be defeated by the simple expedient
of punishing after in lieu of censoring before. See Smith v.
Daily Mail Publishing Co., supra, 443 U.S., at 101–102,
99 S.Ct., at 2670; Thornhill v. Alabama, 310 U.S. 88, 101–
102, 60 S.Ct. 736, 743–744, 84 L.Ed. 1093 (1940). This is
so because in some instances the operation and effect of a
particular enforcement scheme, though not in the form of a
traditional prior restraint, may be to raise the same concerns
which inform all of our prior restraint cases: the evils of state
censorship and the unacceptable chilling of protected speech.
The operation and effect of RICO's forfeiture remedies is
different from a heavy fine or a severe jail sentence because
*573 RICO's forfeiture provisions are different in purpose
and kind from ordinary criminal sanctions. See supra, at
2770–2772. The Government's stated purpose under RICO,
to destroy or incapacitate the offending enterprise, bears a
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striking resemblance to the motivation for the state nuisance
statute the Court struck down as an impermissible prior
restraint in Near. The purpose of the state statute in Near
was “not punishment, in the ordinary sense, but suppression
of the offending newspaper or periodical.” 283 U.S., at 711,
51 S.Ct., at 629. In the context of the First Amendment,
it is quite odd indeed to apply a measure implemented not
only to deter unlawful conduct by imposing punishment after
violations, but to “ ‘incapacitate, and ... directly to remove
the corrupting influence from the channels of commerce.’ ”
Russello v. United States, 464 U.S., at 28, 104 S.Ct., at 303,
quoting 116 Cong.Rec. 18955 (1970) (remarks of sponsor
Sen. McClellan). The particular nature of Ferris Alexander's
activities ought not blind the Court to what is at stake here.
Under the principle the Court adopts, any bookstore or press
enterprise could be forfeited as punishment for even a single
obscenity conviction.
Assuming the constitutionality of the mandatory forfeiture
under § 1963 when applied to nonspeech-related conduct, the
constitutional analysis must be different when that remedy
is imposed for violations of the federal obscenity laws. “Our
decisions furnish examples of legal devices and doctrines,
in most applications consistent with the Constitution, which
cannot be applied in settings where they have the collateral
effect of inhibiting the freedom of expression[.]” Smith v.
California, 361 U.S. 147, 150–151, 80 S.Ct. 215, 217,
4 L.Ed.2d 205 (1959). The regulation of obscenity, often
separated from protected expression only by a “dim and
uncertain line,” must be accomplished through “procedures
that will ensure against the curtailment of constitutionally
protected expression.” Bantam Books v. Sullivan, 372 U.S.,
at 66, 83 S.Ct., at 637. Because freedoms of expression
are “vulnerable to gravely damaging yet barely visible
encroachments,” *574 ibid., the Government must use
measures that are sensitive to First Amendment concerns in
its task of regulating or punishing speech. Speiser v. Randall,
357 U.S., at 525, 78 S.Ct., at 1341–1342.
Whatever one might label the RICO forfeiture provisions at
issue in this case, be it effective, innovative, or Draconian, §
1963 was not designed for sensitive and exacting application.
What is happening here is simple: Books and films are
condemned and **2784 destroyed not for their own content
but for the content of their owner's prior speech. Our law does
not permit the government to burden future speech for this
sort of taint. Section 1963 requires trial courts to forfeit not
only the unlawful items and any proceeds from their sale, but
also the defendant's entire interest in the enterprise involved in

the RICO violations and any assets affording the defendant a
source of influence over the enterprise. 18 U.S.C. §§ 1963(a)
(1)–(3) (1988 ed. and Supp. III). A defendant's exposure to
this massive penalty is grounded on the commission of just
two or more related obscenity offenses committed within a
10–year period. Aptly described, RICO's forfeiture provisions
“arm prosecutors not with scalpels to excise obscene portions
of an adult bookstore's inventory but with sickles to mow
down the entire undesired use.” Fort Wayne Books, 489 U.S.,
at 85, 109 S.Ct., at 939 (STEVENS, J., concurring in part and
dissenting in part).
What is at work in this case is not the power to punish
an individual for his past transgressions but the authority
to suppress a particular class of disfavored speech. The
forfeiture provisions accomplish this in a direct way by
seizing speech presumed to be protected along with the
instruments of its dissemination, and in an indirect way by
threatening all who engage in the business of distributing
adult or sexually explicit materials with the same disabling
measures. Cf. Pittsburgh Press Co. v. Pittsburgh Comm'n on
Human Relations, 413 U.S. 376, 390, 93 S.Ct. 2553, 2561, 37
L.Ed.2d 669 (1973) (the special vice of the prior restraint is
suppression of speech, either directly or by inducing *575
caution in the speaker, prior to a determination that the
targeted speech is unprotected by the First Amendment).
In a society committed to freedom of thought, inquiry,
and discussion without interference or guidance from the
state, public confidence in the institutions devoted to the
dissemination of written matter and films is essential. That
confidence erodes if it is perceived that speakers and the press
are vulnerable for all of their expression based on some errant
expression in the past. Independence of speech and press can
be just as compromised by the threat of official intervention as
by the fact of it. See Bantam Books, Inc. v. Sullivan, supra, 372
U.S., at 70, 83 S.Ct., at 639. Though perhaps not in the form of
a classic prior restraint, the application of the forfeiture statute
here bears its censorial cast.
Arcara recognized, as the Court today does not, the vital
difference between a punishment imposed for a speech
offense and a punishment imposed for some other crime.
Where the government seeks forfeiture of a bookstore
because of its owner's drug offenses, there is little reason
to surmise, absent evidence of selective prosecution, that
abolishing the bookstore is related to the government's
disfavor of the publication outlet or its activities. Where,
however, RICO forfeiture stems from a previous speech
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offense, the punishment serves not only the Government's
interest in purging organized-crime taint, but also its interest
in deterring the activities of the speech-related business
itself. The threat of a censorial motive and of ongoing
speech supervision by the state justifies the imposition of
First Amendment protection. Free speech principles, well
established by our cases, require in this case that the forfeiture
of the inventory and of the speech distribution facilities be
held invalid.
The distinct concern raised by § 1963 forfeiture penalties
is not a proportionality concern; all punishments are subject
to analysis for proportionality and this concern should be
addressed under the Eighth Amendment. See Austin v. *576
United States, 509 U.S. 602, 113 S.Ct. 2801, 125 L.Ed.2d
488 (1993). Here, the question is whether, when imposed as
punishment for violation of the federal obscenity laws, the
operation of RICO's forfeiture provisions is an exercise of
government censorship and control over protected speech as
condemned in our prior restraint cases. In my view the effect
is just that. For this reason I would invalidate those portions
**2785 of the judgment which mandated the forfeiture
of petitioner's business enterprise and inventory, as well as
all property affording him a source of influence over that
enterprise.

II
Quite apart from the direct bearing that our prior restraint
cases have on the entire forfeiture that was ordered in this
case, the destruction of books and films that were not obscene
and not adjudged to be so is a remedy with no parallel in our
cases. The majority says that our cases “establish quite clearly
that the First Amendment does not prohibit ... forfeiture of
expressive materials as punishment for criminal conduct.”
See ante, at 2773–2774. But the single case cited in support
of this stark new threat to all speech enterprises is Arcara
v. Cloud Books, Inc. Arcara, as discussed above, supra, at
2779, is quite inapposite. There we found unconvincing the
argument that protected bookselling activities were burdened
by the closure, saying that the owners “remain free to sell
[and the public remains free to acquire] the same materials
at another location.” 478 U.S., at 705, 106 S.Ct., at 3176.
Alexander and the public do not have those choices here for a
simple reason: The Government has destroyed the inventory.
Further, the sanction in Arcara did not involve a complete
confiscation or destruction of protected expression as did the
forfeiture in this case. Here the inventory forfeited consisted

of hundreds of original titles and thousands of copies, all of
which are presumed to be protected speech. In fact, some
of the materials seized were the very ones the jury here
determined not to be obscene. Even so, all of the inventory
was seized and destroyed.
*577 Even when interim pretrial seizures are used, we have
been careful to say that First Amendment materials cannot
be taken out of circulation until they have been determined
to be unlawful. “[W]hile the general rule under the Fourth
Amendment is that any and all contraband, instrumentalities,
and evidence of crimes may be seized on probable cause ... ,
it is otherwise when materials presumptively protected by the
First Amendment are involved.” Fort Wayne Books, 489 U.S.,
at 63, 109 S.Ct., at 927. See id., at 65–66, 109 S.Ct., at 928–
929; Lo–Ji Sales, Inc. v. New York, 442 U.S. 319, 326, n. 5,
99 S.Ct. 2319, 2324, n. 5, 60 L.Ed.2d 920 (1979) (the First
Amendment imposes special constraints on searches for, and
seizures of, presumptively protected materials).
In Marcus v. Search Warrant, 367 U.S. 717, 731–733, 81 S.Ct.
1708, 1716–1717, 6 L.Ed.2d 1127 (1961), we invalidated
a mass pretrial seizure of allegedly obscene publications
achieved through a warrant that was vague and unspecific.
The constitutional defect there was that the seizure was
imposed without safeguards necessary to assure nonobscene
material the constitutional protection to which it is entitled.
In similar fashion we invalidated, in A Quantity of Copies of
Books v. Kansas, 378 U.S., at 211–213, 84 S.Ct., at 1726–
1727, a state procedure authorizing seizure of books alleged to
be obscene prior to hearing, even though the system involved
judicial examination of some of the seized titles. While the
force behind the special protection accorded searches for and
seizures of First Amendment materials is the risk of prior
restraint, see Maryland v. Macon, 472 U.S. 463, 470, 105
S.Ct. 2778, 2782, 86 L.Ed.2d 370 (1985), in substance the
rule prevents seizure and destruction of expressive materials
in circumstances such as are presented in this case without an
adjudication of their unlawful character.
It follows from the search cases in which the First
Amendment required exacting protection, that one title does
not become seizable or tainted because of its proximity on the
shelf to another. And if that is the rule for interim seizures,
it follows with even greater force that protected materials
cannot be destroyed altogether for some alleged taint from
an owner who committed a speech violation. In attempting
*578 to distinguish the holdings of Marcus and A Quantity
of Books, **2786 the Court describes the constitutional
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infirmity in those cases as follows: “[T]he Government had
seized or otherwise restrained materials suspected of being
obscene without a prior judicial determination that they
were in fact so.” Ante, at 2772. But the same constitutional
defect is present in the case before us today, and the
Court fails to explain why it is not fatal to the forfeiture
punishment here under review. Thus, while in the past we
invalidated seizures which resulted in a temporary removal
of presumptively protected materials from circulation, today
the Court approves of government measures having the same
permanent effect. In my view, the forfeiture of expressive
material here that had not been adjudged to be obscene, or
otherwise without the protection of the First Amendment, was
unconstitutional.
***

Given the Court's principal holding, I can interpose no
objection to remanding the case for further consideration
under the Eighth Amendment. But it is unnecessary to
reach the Eighth Amendment question. The Court's failure to
reverse this flagrant violation of the right of free speech and
expression is a deplorable abandonment of fundamental First
Amendment principles. I dissent from the judgment and from
the opinion of the Court.
All Citations
509 U.S. 544, 113 S.Ct. 2766, 125 L.Ed.2d 441, 61 USLW
4796, RICO Bus.Disp.Guide 8328, 21 Media L. Rep. 1609

Footnotes

*
1
2

3
4
*

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
Not wishing to go into the business of selling pornographic materials—regardless of whether they were legally obscene
—the Government decided that it would be better to destroy the forfeited expressive materials than sell them to members
of the public. See Brief for United States 26–27, n. 11.
The doctrine of prior restraint has its roots in the 16th– and 17th–century English system of censorship. Under that
system, all printing presses and printers were licensed by the government, and nothing could lawfully be published without
the prior approval of a government or church censor. See generally T. Emerson, System of Freedom of Expression
504 (1970). Beginning with Near v. Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357 (1931), we
expanded this doctrine to include not only licensing schemes requiring speech to be submitted to an administrative
censor for prepublication review, but also injunctions against future speech issued by judges. See Pittsburgh Press Co.
v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376, 389–390, 93 S.Ct. 2553, 2560–2561, 37 L.Ed.2d 669 (1973)
(“[T]he protection against prior restraint at common law barred only a system of administrative censorship.... [T]he Court
boldly stepped beyond this narrow doctrine in Near ”). Quite obviously, however, we have never before countenanced
the essentially limitless expansion of the term that petitioner proposes.
This sense of disproportionality animates much of petitioner's First Amendment arguments as well. Questions of
proportionality, however, should be dealt with directly and forthrightly under the Eighth Amendment and not be allowed
to influence sub silentio courts' First Amendment analysis.
Unlike Austin, this case involves in personam criminal forfeiture not in rem civil forfeiture, so there was no threshold
question concerning the applicability of the Eighth Amendment.
Section 1963(a) provides that in imposing sentence on one convicted of racketeering offenses under section 1962, the
district court shall order forfeiture of three classes of assets:
“(1) any interest the person has acquired or maintained in violation of § 1962;
“(2) any—
“(A) interest in;
“(B) security of;
“(C) claim against; or
“(D) property or contractual right of any kind affording a source of influence over;
“any enterprise which the person has established, operated, controlled, conducted, or participated in the conduct of,
in violation of section 1962; and
“(3) any property constituting, or derived from, any proceeds which the person obtained, directly or indirectly, from
racketeering activity or unlawful debt collection in violation of section 1962.” 18 U.S.C. §§ 1963(a)(1)–(3).
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People ex rel. Arcara v Cloud Books, 101 AD2d 163,
modified.

KeyCite Yellow Flag - Negative Treatment
Declined to Follow by State, ex rel. Rear Door Bookstore v. Tenth Dist. Ct.
of Appeals, Ohio, April 8, 1992

68 N.Y.2d 553, 503 N.E.2d 492,
510 N.Y.S.2d 844, 55 USLW 2366

The People of the State of New York
ex rel. Richard J. Arcara, as District
Attorney of Erie County, Respondent,
v.
Cloud Books, Inc., Doing Business
as Village Book and News Store,
Appellant, et al., Defendants.
Court of Appeals of New York
438
Argued November 12, 1986;
decided December 18, 1986

CITE TITLE AS: People ex
rel. Arcara v Cloud Books
SUMMARY
Reargument of an appeal, taken by permission of the
Appellate Division of the Supreme Court in the Fourth
Judicial Department, from an order of said court, entered
April 12, 1984, which affirmed an order of the Supreme Court
at Special Term (Thomas P. Flaherty, J.; opn 119 Misc 2d
505), entered in Erie County, inter alia, denying a motion by
defendant Cloud Books, Inc., for partial summary judgment.
The following questions were certified by the Appellate
Division: (1) “Whether Title II, Article 23 of Public Health
Law is applicable to enjoin nuisance occurring on premises
other than a house of prostitution?”, and (2) “Do Statute's
mandatory closure provisions constitute an impermissible
prior restraint?” Following modification by the Court of
Appeals upon the original appeal (65 NY2d 324), the United
States Supreme Court reversed and remanded the case to the
Court of Appeals for further proceedings not inconsistent with
its opinion (Arcara v Cloud Books, 478 US --, 106 S Ct 3172).

HEADNOTES
Constitutional Law
Injunction
Freedom of Expression--Lewd and Illegal Behavior at
Bookstore--State Constitutional Guarantee
(1) An order closing as a public nuisance a bookstore which
sells adult books and shows sexually explicit movies (Public
Health Law, art 23, tit II), in order to curtail the illegal acts of
customers, incidentally affects the store's State constitutional
right to freedom of expression (NY Const, art I, § 8), so as to
require the State to show that it is the only available means
to abate the nuisance. Since bookselling is a constitutionally
protected activity, no undue burden is placed on the State by
requiring it to prove that in seeking to close the store it has
chosen a course no broader than necessary to accomplish its
purposes; if other sanctions, such as arresting the offenders,
or injunctive relief prove unavailing, its burden would be
met. Closing the bookstore for one year, as required by the
Public Health Law, cannot be said to have such a slight and
indirect impact on free expression as to have no significance
constitutionally. *554

TOTAL CLIENT SERVICE LIBRARY REFERENCES
Am Jur 2d, Constitutional Law, §§496-525; Disorderly
Houses, §§12-18; Lewdness, Indecency, and Obscenity, § 5.
CLS, NY Const, art I, §8; Public Health Law, art 23, tit II.
NY Jur, Health, §§49, 56.
NY Jur 2d, Constitutional Law, §§236-247, 259-275.
ANNOTATION REFERENCES
Validity and construction of statute or ordinance proscribing
solicitation for purposes of prostitution, lewdness, or
assignation--modern cases. 77 ALR3d 519.
Validity of statute making adultery and fornication criminal
offense. 41 ALR3d 1338.
POINTS OF COUNSEL
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Paul J. Cambria, Jr., and Mary Good for appellant.
I. The decision of the Court of Appeals was made on the
basis of State constitutional law. (Matter of Nicholson v
State Commn. on Judicial Conduct, 50 NY2d 597; People v
Class, 67 NY2d 431.) II. The decision of the court should
be reaffirmed and reiterated under NY Constitution, article I,
§ 8. (People ex rel. Arcara v Cloud Books, 65 NY2d 324;
PruneYard Shopping Center v Robins, 447 US 74; Cooper v
Morin, 49 NY2d 69; Matter of Beach v Shanley, 62 NY2d
241; People v Bigelow, 66 NY2d 417; Illinois v Gates, 462
US 213; People v Johnson, 66 NY2d 398; People v Hobson,
39 NY2d 479; People v Donovan, 13 NY2d 148; People v
Ferber, 57 NY2d 256.)
Richard J. Arcara, District Attorney (John J. DeFranks and
Jo W. Faber of counsel), respondent pro se.
The mandatory closure provision of Public Health Law,
article 23, title II does not constitute an impermissible prior
restraint. (United States v O'Brien, 391 US 367; Lewis v
American Fedn. of Tel. & Radio Artists, 34 NY2d 265; Matter
of Gannett Co. v De Pasquale, 43 NY2d 370; People ex rel.
Arcara v Cloud Books, 65 NY2d 324; Young v American Mini
Theatres, 427 US 50; Schad v Mount Ephraim, 452 US 61;
Bantam Books v Sullivan, 372 US 58; Matter of von Wiegen,
63 NY2d 163.)
Frederick A. O. Schwarz, Jr., Corporation Counsel (Larry A.
Sonnenshein and Leonard Koerner of counsel), for City of
New *555 York, amicus curiae.
I. The prior decision of this court was made on the basis
of Federal constitutional law and on its application of the
O'Brien test. (People ex rel. Arcara v Cloud Books, 65 NY2d
324; United States v O'Brien, 391 US 367.) II. The Supreme
Court's ruling that the mandatory closure provision of the
Public Health Law was constitutional and not violative of
First Amendment rights is appropriate and supported by
a well-established body of Supreme Court case law. The
ruling sought by appellant that the provision is violative of
freedom of expression guaranteed by the State Constitution
is unwarranted and would be an unprecedented expansion
of constitutional rights subjecting all government action
in enforcement of laws of general application regulating
nonexpressive conduct to constitutional scrutiny where the
action has some incidental impact on freedom of expression.
(United States v O'Brien, 391 US 367; Clark v Community for
Creative Non-Violence, 468 US 288; Heffron v International
Socy. for Krishna Consciousness, 452 US 640; Young v
American Mini Theatres, 427 US 50; Schad v Mount Ephraim,
452 US 61; Paris Adult Theatre I v Slaton, 413 US 49.)

OPINION OF THE COURT
Chief Judge Wachtler.
The District Attorney of Erie County seeks a court order
closing a bookstore as a public nuisance (Public Health Law,
art 23, tit II) because some patrons are using the premises to
commit illegal sexual acts. The question presented is whether
an order closing the bookstore, to curtail the illegal acts of
customers, incidentally affects the store's constitutional right
to freedom of expression, so as to require the State to show
that it is the only available means to abate the nuisance.
This is the second time this case has come before us. On
the first appeal we held that such an order would have an
incidental impact on the bookseller's First Amendment rights
and that the prosecutor had not demonstrated that closing the
defendant's store was the “least restrictive means” to abate
the nuisance created by some of its customers (People ex rel.
Arcara v Cloud Books, 65 NY2d 324). The Supreme Court
reversed concluding that the bookseller's First Amendment
rights would not be implicated or sufficiently affected by an
order aimed at curtailing the illegal conduct of some of the
store's patrons (see, Arcara v Cloud Books, 478 US --, 106 S
Ct 3172). On remand from the Supreme Court we must now
decide whether greater protections are afforded the bookseller
*556 under the State Constitution's guarantee of freedom of
expression (NY Const, art I, §8).*
The facts are fully set forth in our prior decision and the
Supreme Court opinion. Briefly the case reaches us in the
following posture. Cloud Books operates a store where it sells
adult books and shows movies which are sexually explicit
but not obscene. Certain patrons have used the premises for
indecent and illegal sexual acts. The owner is aware of the
activities but has done nothing to prevent them; however,
there is no contention that the owner is criminally responsible.
The District Attorney is also aware of the illegal acts of
the patrons, which were observed by an investigator from
his office, but has not arrested the offenders or had them
criminally prosecuted. Neither has the prosecutor applied for
an injunction to prevent the illegal acts from occurring on
the premises in the future. Instead he has applied for an
order closing the bookstore for a year under Public Health
Law, article 23, title II, which is aimed at preventing public
nuisances. The order, if granted, will not legally terminate
or suspend the defendant's business--it is free to move next
door and continue its activities if space is available. The
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order will only close the offending building or premise where
the patrons committed the illegal conduct. Thus during the
year the order would be in effect, the place where the illegal
acts occurred would be unhallowed ground, unusable by any
person for any purpose.
The District Attorney urges that this scheme should not
unduly interfere with the bookstore's legitimate activities. On
the other hand he argues, somewhat inconsistently, that it
would effectively disrupt and prevent the illegal activities of
the patrons and therefore, furthers an important governmental
interest. The goal of preventing the illegal acts is concededly
a legitimate State concern--only the means chosen is in issue.
It would appear, without more, that closing the store *557
would be equally disruptive or ineffective with respect to
the activities of both the bookstore and its customers. The
primary question is whether it implicates the bookseller's
constitutional rights of free expression so as to require a
balancing of the competing interests.
A divided Supreme Court held that the bookstore's First
Amendment rights were not affected because they were not
sought to be affected. The majority in that court held that the
object of the order is the customers' illegal sexual activity
which, it noted, “manifests absolutely no element of protected
expression” (478 US, at p --, 106 S Ct, at p 3177). To the
extent the order might have an effect on the defendant's
legitimate bookselling activities, it was deemed to be too
remote to implicate First Amendment concerns. The “least
restrictive means test” was held to be applicable only when
the government's action was triggered by and directly aimed
at curtailing “conduct that has an expressive element”.
We, of course, are bound by Supreme Court decisions
defining and limiting Federal constitutional rights but “in
determining the scope and effect of the guarantees of
fundamental rights of the individual in the Constitution of
the State of New York, this court is bound to exercise its
independent judgment and is not bound by a decision of the
Supreme Court of the United States limiting the scope of
similar guarantees in the Constitution of the United States”
(People v Barber, 289 NY 378, 384; see also, People v
P. J. Video, 68 NY2d 296). The Supreme Court's role in
construing the Federal Bill of Rights is to establish minimal
standards for individual rights applicable throughout the
Nation. The function of the comparable provisions of the
State Constitution, if they are not to be considered purely
redundant, is to supplement those rights to meet the needs and
expectations of the particular State.

Freedom of expression in books, movies and the arts,
generally, is one of those areas in which there is great
diversity among the States. Thus it is an area in which the
Supreme Court has displayed great reluctance to expand
Federal constitutional protections, holding instead that this is
a matter essentially governed by community standards (Miller
v California, 413 US 15). However, New York has a long
history and tradition of fostering freedom of expression, often
tolerating and supporting works which in other States would
be found offensive to the community (People v P. J. Video,
supra). Thus, the minimal national standard established by the
Supreme *558 Court for First Amendment rights cannot be
considered dispositive in determining the scope of this State's
constitutional guarantee of freedom of expression.
It is established in this State that the government may not
impose a prior restraint on freedom of expression to silence
an unpopular view, absent a showing on the record that such
expression will immediately and irreparably create public
injury (East Meadow Community Concerts Assn. v Board of
Educ., 18 NY2d 129). It is also settled that when government
regulation designed to carry out a legitimate and important
State objective would incidentally burden free expression,
the government's action cannot be sustained unless the State
can prove that it is no broader than needed to achieve its
purpose (Matter of Nicholson v State Commn. on Judicial
Conduct, 50 NY2d 597; People v Taub, 37 NY2d 530).
Although these holdings were based essentially on First
Amendment principles, they are equally applicable under the
State Constitution, since “at the very least, the guarantee
of freedom of expression set forth in our State Constitution
is of no lesser vitality than that set forth in the Federal
Constitution” (Bellanca v State Liq. Auth., 54 NY2d 228,
235).
The only remaining question is whether the State
constitutional guarantee of freedom of expression is
implicated by an order closing the defendant's bookstore to
prevent illegal acts by patrons. There can be no doubt that
bookselling is a constitutionally protected activity or that
closing a bookstore for a year may have a substantial impact
on that activity. The prosecutor urges that this impact may
be constitutionally ignored when, as here, the State's purpose
is not to interfere with the store's legitimate bookselling
activities but is aimed at preventing patrons from committing
illegal acts having no expressive content. That, however, is
just another way of saying that the impact of the State's action
is not direct but only incidental. Actions of this type are
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subject to lesser scrutiny than those directed at restraining
free expression, but they cannot be said to have absolutely no
constitutional implications. The crucial factor in determining
whether State action affects freedom of expression is the
impact of the action on the protected activity and not the
nature of the activity which prompted the government to act.
The test, in traditional terms, is not who is aimed at but who
is hit.
Of course a bookstore cannot claim an exemption from
statutes of general operation aimed at preventing nuisances or
*559 hazards to the public health and safety. It is, however,
entitled to special protection, and no undue burden is placed
on the State by requiring it to prove that in seeking to close
the store it has chosen a course no broader than necessary to
accomplish its purpose. If other sanctions, such as arresting
the offenders, or injunctive relief prove unavailing, then its
burden would be met.
Finally, we note that not every government regulation of
general application, having some impact on free expression,
implicates constitutional guarantees. Arresting a newspaper
reporter for a traffic violation is one example where the impact

would not be constitutionally cognizable, as Justice O'Connor
noted in her concurring opinion at the Supreme Court. But
closing a bookstore for a year, as is required by this statute,
cannot be said to have such a slight and indirect impact on
free expression as to have no significance constitutionally.
Accordingly, on reargument following remand from the
United States Supreme Court, the order of the Appellate
Division should be modified to grant defendant partial
summary judgment dismissing those portions of the second
cause of action seeking an order directing the closing of the
premises in question.
Judges Meyer, Simons, Kaye, Alexander, Titone and
Hancock, Jr., concur.
On reargument following remand from the United States
Supreme Court, order modified, without costs, in accordance
with the opinion herein and, as so modified, affirmed.
Questions certified answered in the affirmative. *560

Copr. (C) 2022, Secretary of State, State of New York

Footnotes
NY Constitution, article I, § 8 states: “Every citizen may freely speak, write and publish his sentiments on all subjects,
*
being responsible for the abuse of that right; and no law shall be passed to restrain or abridge the liberty of speech or of
the press. In all criminal prosecutions or indictments for libels, the truth may be given in evidence to the jury; and if it shall
appear to the jury that the matter charged as libelous is true, and was published with good motives and for justifiable
ends, the party shall be acquitted; and the jury shall have the right to determine the law and the fact.”
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44 A.D.3d 324, 843 N.Y.S.2d
218, 2007 N.Y. Slip Op. 07332

**1 Allan A. Ash et al., Appellants
v
Board of Managers of the
155 Condominium et al.,
Respondents, et al., Defendants.
Supreme Court, Appellate Division,
First Department, New York
106769/03, 544N
October 2, 2007

CITE TITLE AS: Ash v Board of
Mgrs. of the 155 Condominium
HEADNOTE
Constitutional Law
Freedom of Speech
Order prohibiting plaintiff from “directly” contacting any
of litigants involved in matter was reversed; such “prior
restraint” on speech was unjustified since defendants failed
to demonstrate that plaintiffs' numerous, unnecessary and
vexatious ramblings had compromised defendants' right to
fair trial.

Henry R. Kaufman, P.C., New York (Henry R. Kaufman of
counsel), for appellants.
Balber Pickard Battistoni Maldonado & Van Der Tuin, PC,
New York (John Van Der Tuin of counsel), for respondents.
Order, Supreme Court, New York County (Walter B. Tolub,
J.), entered on or about October 25, 2006, which, to the
extent appealed from, granted plaintiffs' motion to vacate
certain prior orders of the court prohibiting plaintiff Allan
A. Ash from contacting any of the litigants involved in this
matter during its duration and, instead, prohibited him from
“directly” contacting such individuals, and to submit any
communications, questions, assertions of opinion, discovery

demands, etc., to his counsel, who in turn was to submit
such information to counsel for defendants, who was then to
present that information to defendants, unanimously reversed,
on the law, without costs, and that part of the order vacated.
The motion court is directed to set, and enforce, an expedited
discovery schedule.
A “prior restraint” on speech is “a law, regulation or
judicial order that suppresses speech—or provides for its
suppression at the discretion of government officials—on the
basis of the speech's content and in advance of its actual
expression” (United States v Quattrone, 402 F3d 304, 309
[2005]; see also Hobbs v County of Westchester, 397 F3d
133, 148 [2005], cert denied 546 US 815 [2005]), and
it has long been established that such restraints “are the
most serious and the least tolerable infringement on First
Amendment rights” ( *325 Nebraska Press Assn. v Stuart,
427 US 539, 559 [1976]; see also Whitney v California,
274 US 357, 376 [1927, Brandeis, J., concurring] [“(to)
justify suppression of free speech there must be reasonable
ground to fear that serious evil will result if free speech is
practiced”]). Accordingly, any imposition of prior restraint,
whatever the form, bears a “heavy presumption against its
constitutional validity” (Bantam Books, Inc. v Sullivan, 372
US 58, 70 [1963]; United States v Quattrone, 402 F3d at
310), and a party seeking to obtain such a restraint bears a
correspondingly heavy burden of demonstrating justification
for its imposition (Organization for a Better Austin v Keefe,
402 US 415, 419 [1971]; Near v Minnesota ex rel. Olson, 283
US 697, 713 [1931]).
It is also incumbent upon a trial court to insure that each of
the parties receives a fair trial **2 and, to that end, possesses
both the power and responsibility to safeguard their rights
(Matter of National Broadcasting Co. v Cooperman, 116
AD2d 287, 289-290 [1986], citing Sheppard v Maxwell, 384
US 333 [1966]). The trial court, in so doing, must bear in mind
the fact that prior restraints upon the rights of free speech
and publication “may only be overcome upon a showing
of a ‘clear and present danger’ of a serious threat to the
administration of justice” (Matter of National Broadcasting
Co. v Cooperman, 116 AD2d at 290, quoting Bridges v
California, 314 US 252, 263 [1941]; see also Lowinger v
Lowinger, 264 AD2d 763 [1999]; Matter of New York Times
Co. v Rothwax, 143 AD2d 592 [1988]).
In this matter, on the record before us, we are not convinced,
at least at this juncture, that defendants have shouldered their
heavy burden and demonstrated that plaintiffs' numerous,
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unnecessary and vexatious ramblings have compromised
defendants' right to a fair trial. Concur—Andrias, J.P.,
Marlow, Nardelli, Sweeny and McGuire, JJ.
End of Document
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respective briefs, from so much of an order of the same court
dated December 23, 2011, as, after a hearing, denied the
motion.
112 A.D.3d 572, 975 N.Y.S.2d 901
(Mem), 2013 N.Y. Slip Op. 08041

Ordered that the appeals from the amended order dated
August 8, 2011, are dismissed; and it is further,

**1 Gail Barouh, as a Shareholder and
on Behalf of All Other Shareholders of

Ordered that the order dated December 23, 2011, is affirmed
insofar as appealed from; and it is further,

Barouh Eaton Allen Corp. and in the Right
of Barouh Eaton Allen Corp., Respondent
v
Richard Barouh, Individually and as
Executor of Victor Barouh, Deceased,
et al., Appellants, et al., Defendants.
Supreme Court, Appellate Division,
Second Department, New York
December 4, 2013

CITE TITLE AS: Barouh v Barouh
HEADNOTE
Disclosure
Protective Order
Thomas C. Haberlack, P.C., Garden City, N.Y., for appellants
Richard Barouh, individually and as executor of the estate
of Victor Barouh, Robert Barouh, Kathleen Cicchetti, Zoila
Moreira, and Ricardo Rodrigo.
Law Office of William B. Ife, P.C., Garden City, N.Y. (Wesley
C. Glass of counsel), for appellant Barouh Eaton Allen Corp.
Stagg, Terenzi, Confusione & Wabnik, LLP, Garden City,
N.Y. (Debra L. Wabnik and David R. Ehrlich of counsel), for
respondent.
In a shareholders' derivative action, inter alia, for an
accounting, the defendants Richard Barouh, individually
and as executor of the estate of Victor Barouh, Robert
Barouh, Kathleen Cicchetti, Zoila Moreira, and Richard
Rodrigo appeal, and the defendant Barouh Eaton Allen Corp.
separately appeals, (1) from an amended order of the Supreme
Court, Nassau County (Warshawsky, J.), dated August 8,
2011, which, inter alia, directed a hearing to aid in the
disposition of a motion of the defendant Barouh Eaton Allen
Corp. pursuant to CPLR 3103 (c) to dismiss the complaint
insofar as asserted against it, and (2), as limited by their

Ordered that one bill of costs is awarded to the plaintiff,
payable by the appellants appearing separately and filing
separate briefs.
The plaintiff commenced this shareholders' derivative action
against, among others, the defendant Barouh Eaton Allen
Corp. (hereinafter BEA). BEA moved pursuant to CPLR 3103
(c) to *573 dismiss the complaint insofar as asserted against
it, arguing that the plaintiff improperly retained BEA's former
counsel to represent her in this action, which “poisoned” the
litigation. The Supreme Court, in an amended order dated
August 8, 2011, inter alia, directed that a hearing be conducted
on this issue. Following the hearing, the Supreme Court, in
an order dated December 23, 2011, denied the motion to
dismiss. **2
The appeals from the amended order dated August 8, 2011,
must be dismissed, as that amended order was superseded
by the order dated December 23, 2011. In any event, an
“order directing a hearing to aid in the determination of a
motion does not dispose of the motion and does not affect
a substantial right, and therefore is not appealable as of
right” (Kornblum v Kornblum, 34 AD3d 749, 751 [2006]; see
CPLR 5701 [a] [2] [v]; US Bank N.A. v Cange, 96 AD3d
825, 826 [2012]; Iodice v City of White Plains, 60 AD3d 730
[2009]), and leave to appeal from the amended order dated
August 8, 2011, was not granted.
In the order dated December 23, 2011, the Supreme Court
properly denied the motion to dismiss. CPLR 3103 governs
the subject of “protective orders” for disclosure abuses and
confers broad discretion upon a court, inter alia, to fashion
appropriate remedies for abuses that have already occurred
(see CPLR 3103 [c]; Lipin v Bender, 84 NY2d 562, 570
[1994]). Although a court has the authority to grant dismissal
pursuant to CPLR 3103 (c) for a disclosure abuse, “the
extreme measure of dismissal . . . would require serious
prejudice to the affected party, irremediable by less drastic
steps” (Lipin v Bender, 84 NY2d at 572). Here, BEA failed
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to establish that the plaintiff's actions were improper or that
it was seriously prejudiced by such actions. Rivera, J.P.,
Angiolillo, Hall and Cohen, JJ., concur. [Prior Case History:
2011 NY Slip Op 32141(U).]
End of Document
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KeyCite Yellow Flag - Negative Treatment
Not Followed as Dicta Barclays Capital Inc. v. Theflyonthewall.com,
S.D.N.Y., March 18, 2010

121 S.Ct. 1753
Supreme Court of the United States

Gloria BARTNICKI and Anthony
F. Kane, Jr., Petitioners,
v.
Frederick W. VOPPER,
aka Fred Williams, et al.
United States, Petitioner,
v.
Frederick W. Vopper,
aka Fred Williams, et al.

Justice Breyer filed concurring opinion joined by Justice
O'Connor.
The Chief Justice filed dissenting opinion joined by Justices
Scalia and Thomas.

West Headnotes (6)
[1]

Purpose

One purpose of federal wiretap act is to
protect effectively privacy of wire and oral
communications. 18 U.S.C.A. § 2510 et seq.
38 Cases that cite this headnote
[2]

Constitutional Law
Interception or
Surveillance; Wiretapping
Telecommunications

Nos. 99–1687, 99–1728.
|
Argued Dec. 5, 2000.
|
Decided May 21, 2001.
Synopsis
Persons whose cellular telephone conversation had been
intercepted and taped by unknown third party sued media
defendants who broadcast tape and individual who had
given tape to media, asserting claims under federal
and Pennsylvania wiretapping acts. The United States
District Court for the Middle District of Pennsylvania,
Kosik, J., denied cross-motions for summary judgment.
On interlocutory appeal, the Third Circuit Court of
Appeals, 200 F.3d 109, Sloviter, Circuit Judge, reversed
and remanded, finding that application of statutes to
defendants unduly infringed their free speech rights, and
directing judgment for defendants. Certiorari was granted.
The Supreme Court, Justice Stevens, held that: (1) wiretap
acts' prohibitions against intentional disclosure of illegally
intercepted communication which disclosing party knows
or should know was illegally obtained are content-neutral
laws of general applicability, and (2) application of those
provisions against defendants violated their free speech
rights, since tape concerned matter of public importance and
defendants had played no part in the illegal interception.

Telecommunications

Validity

Federal and Pennsylvania wiretap acts'
prohibitions against intentional disclosure to
any other person of contents of wire, oral,
or electronic communication which disclosing
party knows or has reason to know was obtained
through interception in violation of acts are
content-neutral laws of general applicability; on
the other hand, they constitute regulations of pure
speech, not conduct. 18 U.S.C.A. § 2511(1)(c);
18 Pa.C.S.A. § 5725(a).
80 Cases that cite this headnote
[3]

Constitutional Law
Content-Neutral
Regulations or Restrictions
In determining whether regulation of speech
is content-based or content-neutral, court
looks to purpose behind regulation; typically,
government regulation of expressive activity
is content-neutral so long as it is justified
without reference to content of regulated speech.
U.S.C.A. Const.Amend. 1.
43 Cases that cite this headnote

[4]

Constitutional Law

Press in General

Affirmed.
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If a newspaper lawfully obtains truthful
information about a matter of public
significance,
state
officials
may
not
constitutionally punish publication of such
information, absent a need of the highest order.
U.S.C.A. Const.Amend. 1.
54 Cases that cite this headnote
[5]

Constitutional Law

Journalists

Constitutional Law
Interception or
Surveillance; Wiretapping
Telecommunications
Immunity

Persons Liable;

Individual who lawfully received tape of
cellular phone conversation concerning matter
of public concern from unknown third party
who had recorded it in violation of federal
and Pennsylvania wiretap acts, and media outlet
which broadcast tape after lawfully receiving
it from that individual, could not be held
liable under acts' prohibition of intentional
disclosure of contents of illegally intercepted
communications; First Amendment interest
in publishing matters of public importance
outweighed conversants' privacy rights, given
fact that individual and media outlet had
played no part in illegal interception. U.S.C.A.
Const.Amend. 1; 18 U.S.C.A. § 2511(1)(c); 18
Pa.C.S.A. § 5725(a).
94 Cases that cite this headnote
[6]

Torts
Matters of Public Interest or Public
Record; Newsworthiness
Where publication of private information
constitutes wrongful act, law recognizes
privilege allowing reporting of threats to public
safety. Restatement (Second) of Torts § 595,
comment.
8 Cases that cite this headnote

West Codenotes
Unconstitutional as Applied

18 U.S.C.A. §2511(1)(c)18 Pa. C.S.A. §5725(a) (2000)
Concurring opinion
**1754 Syllabus*
*514 During contentious collective-bargaining negotiations
between a union representing teachers at a Pennsylvania
high school and the local school board, an unidentified
person intercepted and recorded a cell phone conversation
between the chief union negotiator and the union president
(hereinafter petitioners). After the parties accepted a
nonbinding arbitration proposal generally favorable to the
teachers, respondent Vopper, a radio commentator, played a
tape of the intercepted conversation on his public affairs talk
show in connection with news reports about the settlement.
Petitioners filed this damages suit under both federal and
state wiretapping laws, alleging, among other things, that
their conversation had been surreptitiously intercepted by an
unknown person; that respondent Yocum, the head of a local
organization opposed to the union's demands, had obtained
the tape and intentionally disclosed it to, inter alios, media
representatives; and that they had repeatedly published the
conversation even though they knew or had reason to know
that it had been illegally intercepted. In ruling on crossmotions for summary judgment, the District Court concluded
that, under the statutory language, an individual violates
the federal Act by intentionally disclosing the contents
of an electronic communication when he or she knows
or has reason to know that the information was obtained
through an illegal interception, even if the individual was
not involved in that interception; found that the question
whether the interception was intentional raised a genuine
issue of material fact; and rejected respondents' defense that
they were protected by the First Amendment even if the
disclosures violated the statutes, finding that the statutes were
content-neutral laws of general applicability containing no
indicia of prior restraint or the chilling of free speech. The
Third Circuit accepted an interlocutory appeal, and the United
States, also a petitioner, intervened to defend the federal Act's
constitutionality. Applying intermediate scrutiny, the court
found the statutes invalid because they deterred significantly
more speech than necessary to protect the private *515
interests at stake, and remanded the case with instructions to
enter summary judgment for respondents.
Held: The First Amendment protects the disclosures made by
respondents in this suit. Pp. 1758–1766.
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(a) Title III of the Omnibus Crime Control and Safe
Streets Act of 1968, as amended, generally prohibits the
interception of wire, electronic, and oral communications.
Title 18 U.S.C. § 2511(1)(a) applies to the person who
willfully intercepts such communications and subsection (c)
to any person who, knowing or having reason to know that
the communication was obtained **1755 through an illegal
interception, willfully discloses its contents. Pp. 1758–1760.
(b) Because of this suit's procedural posture, the Court accepts
that the interception was unlawful and that respondents had
reason to know that. Accordingly, the disclosures violated
the statutes. In answering the remaining question whether
the statutes' application in such circumstances violates the
First Amendment, the Court accepts respondents' submissions
that they played no part in the illegal interception, that their
access to the information was obtained lawfully, and that the
conversations dealt with a matter of public concern. P. 1760.
(c) Section 2511(1)(c) is a content-neutral law of general
applicability. The statute's purpose is to protect the privacy
of wire, electronic, and oral communications, and it singles
out such communications by virtue of the fact that they were
illegally intercepted—by virtue of the source rather than the
subject matter. Cf. Ward v. Rock Against Racism, 491 U.S.
781, 791, 109 S.Ct. 2746, 105 L.Ed.2d 661. On the other hand,
the prohibition against disclosures is fairly characterized as a
regulation of speech. Pp. 1760–1761.
(d) In New York Times Co. v. United States, 403 U.S. 713,
91 S.Ct. 2140, 29 L.Ed.2d 822, this Court upheld the press'
right to publish information of great public concern obtained
from documents stolen by a third party. In so doing, this
Court focused on the stolen documents' character and the
consequences of public disclosure, not on the fact that the
documents were stolen. Ibid. It also left open the question
whether, in cases where information has been acquired
unlawfully by a newspaper or by a source, government
may punish not only the unlawful acquisition, but also the
ensuing publication. Florida Star v. B.J.F., 491 U.S. 524,
535, n. 8, 109 S.Ct. 2603, 105 L.Ed.2d 443. The issue
here is a narrower version of that question: Where the
publisher has lawfully obtained information from a source
who obtained it unlawfully, may the government punish the
ensuing publication based on the defect in a chain? The
Court's refusal to construe the issue more broadly is consistent
with its repeated refusal to answer categorically whether the
publication of truthful information may ever be punished

consistent with the First Amendment. Accordingly, the Court
considers whether, *516 given the facts here, the interests
served by § 2511(1)(c) justify its restrictions on speech. Pp.
1761–1762.
(e) The first interest identified by the Government—removing
an incentive for parties to intercept private conversations
—does not justify applying § 2511(1)(c) to an otherwise
innocent disclosure of public information. The normal
method of deterring unlawful conduct is to punish the person
engaging in it. It would be remarkable to hold that speech
by a law-abiding possessor of information can be suppressed
in order to deter conduct by a non-law-abiding third party.
In virtually all § 2511(1)(a), (c), or (d) violations, the
interceptor's identity has been known. There is no evidence
that Congress thought that the prohibition against disclosures
would deter illegal interceptions, and no evidence to support
the assumption that the prohibition reduces the number of
such interceptions. Pp. 1762–1764.
(f) The Government's second interest—minimizing the
harm to persons whose conversations have been
illegally intercepted—is considerably stronger. Privacy of
communication is an important interest. However, in this suit,
privacy concerns give way when balanced against the interest
in publishing matters of public importance. One of the costs
associated with participation in public affairs is an attendant
loss of privacy. The profound national commitment to the
principle that debate on public issues should be uninhibited,
robust, and wide open supported this Court's holding in New
York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710,
11 L.Ed.2d 686, that neither factual error nor defamatory
content, nor a combination of the two, sufficed to remove the
First **1756 Amendment shield from criticism of official
conduct. Parallel reasoning requires the conclusion that a
stranger's illegal conduct does not suffice to remove the First
Amendment shield from speech about a matter of public
concern. Pp. 1764–1765.
200 F.3d 109, affirmed.
STEVENS, J., delivered the opinion of the Court, in
which O'CONNOR, KENNEDY, SOUTER, GINSBURG,
and BREYER, JJ., joined. Breyer, J., filed a concurring
opinion, in which O'CONNOR, J., joined, post, p. 1766.
REHNQUIST, C.J., filed a dissenting opinion, in which
SCALIA and THOMAS, JJ., joined, post, p. 1769.
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Opinion
Justice STEVENS delivered the opinion of the Court.
These cases raise an important question concerning what
degree of protection, if any, the First Amendment provides to
speech that discloses the contents of an illegally intercepted
communication. That question is both novel and narrow.
Despite the fact that federal law has prohibited such
disclosures since 1934,1 this is the first time that we have
confronted such an issue.
The suit at hand involves the repeated intentional disclosure
of an illegally intercepted cellular telephone conversation
about a public issue. The persons who made the disclosures
did not participate in the interception, but they did know—
or at least had reason to know—that the interception *518
was unlawful. Accordingly, these cases present a conflict
between interests of the highest order—on the one hand,
the interest in the full and free dissemination of information
concerning public issues, and, on the other hand, the interest
in individual privacy and, more specifically, in fostering
private speech. The Framers of the First Amendment surely
did not foresee the advances in science that produced the
conversation, the interception, or the conflict that gave rise to
this action. It is therefore not surprising that Circuit judges,
as well as the Members of this Court, have come to differing
conclusions about the First Amendment's application to
this issue. Nevertheless, having considered the interests at
stake, we are firmly convinced that the disclosures made by
respondents in this suit are protected by the First Amendment.

I
During 1992 and most of 1993, the Pennsylvania State
Education Association, a union representing the teachers

at the Wyoming Valley West High School, engaged in
collective-bargaining negotiations with the school board.
Petitioner Kane, then the president of the local union, testified
that the negotiations were “ ‘contentious' ” and received “a
lot of media attention.” App. 79, 92. In May 1993, petitioner
Bartnicki, who was acting as the union's “chief negotiator,”
used the cellular phone in her car to call Kane and engage in a
lengthy conversation about the status of the negotiations. An
unidentified person intercepted and recorded that call.
In their conversation, Kane and Bartnicki discussed the timing
of a proposed **1757 strike, id., at 41–45, difficulties
created by public comment on the negotiations, id., at 46, and
the need for a dramatic response to the board's intransigence.
At one point, Kane said: “ ‘If they're not gonna move for
three percent, we're gonna have to go to their, their *519
homes .... To blow off their front porches, we'll have to do
some work on some of those guys. (PAUSES). Really, uh,
really and truthfully because this is, you know, this is bad
news. (UNDECIPHERABLE).’ ” Ibid.
In the early fall of 1993, the parties accepted a nonbinding
arbitration proposal that was generally favorable to the
teachers. In connection with news reports about the
settlement, respondent Vopper, a radio commentator who
had been critical of the union in the past, played a tape
of the intercepted conversation on his public affairs talk
show. Another station also broadcast the tape, and local
newspapers published its contents. After filing suit against
Vopper and other representatives of the media, Bartnicki and
Kane (hereinafter petitioners) learned through discovery that
Vopper had obtained the tape from respondent Jack Yocum,
the head of a local taxpayers' organization that had opposed
the union's demands throughout the negotiations. Yocum,
who was added as a defendant, testified that he had found
the tape in his mailbox shortly after the interception and
recognized the voices of Bartnicki and Kane. Yocum played
the tape for some members of the school board, and later
delivered the tape itself to Vopper.

II
In their amended complaint, petitioners alleged that their
telephone conversation had been surreptitiously intercepted
by an unknown person using an electronic device, that
Yocum had obtained a tape of that conversation, and that
he intentionally disclosed it to Vopper, as well as other
individuals and media representatives. Thereafter, Vopper
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and other members of the media repeatedly published the
contents of that conversation. The amended complaint alleged
that each of the defendants “knew or had reason to know”
that the recording of the private telephone conversation had
been obtained by means of an illegal interception. *520 Id.,
at 27. Relying on both federal and Pennsylvania statutory
provisions, petitioners sought actual damages, statutory

intercepted and recorded tape to the media Defendants
violates the First Amendment.” App. to Pet. for Cert. in No.
99–1728, p. 76a. The Court of Appeals accepted the appeal,
and the United States, also a petitioner, intervened pursuant
to 28 U.S.C. § 2403 in order to defend the constitutionality of
the federal statute.

damages, punitive damages, and attorney's fees and costs.2

All three members of the panel agreed with petitioners
and the Government that the federal and Pennsylvania
wiretapping statutes are “content-neutral” and therefore
subject to “intermediate scrutiny.” 200 F.3d 109, 121 (C.A.3
1999). Applying that standard, the majority concluded that
the *522 statutes were invalid because they deterred
significantly more speech than necessary to protect the
privacy interests at stake. The court remanded the case with
instructions to enter summary judgment for respondents. In
dissent, Senior Judge Pollak expressed the view that the
prohibition against disclosures was necessary in order to
remove the incentive for illegal interceptions and to preclude
compounding the harm caused by such interceptions through
wider dissemination. In so doing, he agreed with the majority
opinion in a similar case decided by the Court of Appeals for
the District of Columbia, Boehner v. McDermott, 191 F.3d
463 (C.A.D.C.1999). See also Peavy v. WFAA–TV, Inc., 221

After the parties completed their discovery, they filed crossmotions for summary judgment. Respondents contended
that they had not violated the statute because (a) they
had nothing to do with the interception, and (b) in any
event, their actions were not unlawful since the conversation
might have been intercepted inadvertently. Moreover, even
if they had violated the statute by disclosing the intercepted
conversation, respondents argued, those disclosures were
protected by the First Amendment. The District Court
rejected the first statutory argument because, under the plain
statutory language, an individual violates the federal Act
by intentionally disclosing the contents of an electronic
communication when he or she “know[s] or ha[s] reason to
know that the information was obtained” through an illegal
interception.3 App. to Pet. for Cert. in No. 99–1687, pp. 53a–
54a (emphasis deleted). Accordingly, actual involvement in
the illegal **1758 interception is not necessary in order
to establish a violation of that statute. With respect to the
second statutory argument, the District Court agreed that
petitioners had to prove that the interception in question
*521 was intentional,4 but concluded that the text of the
interception raised a genuine issue of material fact with
respect to intent. That issue of fact was also the basis for
the District Court's denial of petitioners' motion. Finally, the
District Court rejected respondents' First Amendment defense
because the statutes were content-neutral laws of general
applicability that contained “no indicia of prior restraint or the
chilling of free speech.” Id., at 55a–56a.
Thereafter, the District Court granted a motion for an
interlocutory appeal, pursuant to 28 U.S.C. § 1292(b). It
certified as controlling questions of law: “(1) whether the
imposition of liability on the media Defendants under the
[wiretapping statutes] solely for broadcasting the newsworthy
tape on the Defendant [Vopper's] radio news/public affairs
program, when the tape was illegally intercepted and recorded
by unknown persons who were not agents of [the] Defendants,
violates the First Amendment; and (2) whether imposition
of liability under the aforesaid [wiretapping] statutes on
Defendant Jack Yocum solely for providing the anonymously

F.3d 158 (C.A.5 2000).5 We granted certiorari to resolve the
conflict. 530 U.S. 1260, 120 S.Ct. 2716, 147 L.Ed.2d 981
(2000).

III
As we pointed out in Berger v. New York, 388 U.S. 41, 45–
49, 87 S.Ct. 1873, 18 L.Ed.2d 1040 (1967), sophisticated
(and not so sophisticated) methods of eavesdropping on oral
conversations and intercepting **1759 telephone calls have
been practiced for decades, primarily by law enforcement
authorities.6 In Berger, we held that New *523 York's
broadly written statute authorizing the police to conduct
wiretaps violated the Fourth Amendment. Largely in response
to that decision, and to our holding in Katz v. United States,
389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967), that
the attachment of a listening and recording device to the
outside of a telephone booth constituted a search, “Congress
undertook to draft comprehensive legislation both authorizing
the use of evidence obtained by electronic surveillance on
specified conditions, and prohibiting its use otherwise. S.Rep.
No. 1097, 90th Cong., 2d Sess., 66 (1968), U.S.Code Cong.
& Admin.News 1968, pp. 2112, 2153.” Gelbard v. United
States, 408 U.S. 41, 78, 92 S.Ct. 2357, 33 L.Ed.2d 179 (1972)
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(REHNQUIST, J., dissenting). The ultimate result of those
efforts was Title III of the Omnibus Crime Control and Safe
Streets Act of 1968, 82 Stat. 211, entitled Wiretapping and
Electronic Surveillance.
[1] One of the stated purposes of that title was “to protect
effectively the privacy of wire and oral communications.”
Ibid. In addition to authorizing and regulating electronic
surveillance for law enforcement purposes, Title III also
regulated private conduct. One part of those regulations,
§ 2511(1), defined five offenses punishable by a fine of
not more than $10,000, by imprisonment for not more
than five years, or by both. Subsection (a) applied to
any person who “willfully intercepts ... any wire or oral
communication.” Subsection (b) applied to the intentional
use of devices designed to intercept oral conversations;
subsection (d) applied to the use of the contents of
illegally intercepted wire or *524 oral communications;
and subsection (e) prohibited the unauthorized disclosure of
the contents of interceptions that were authorized for law
enforcement purposes. Subsection (c), the original version
of the provision most directly at issue in this suit, applied
to any person who “willfully discloses, or endeavors to
disclose, to any other person the contents of any wire or
oral communication, knowing or having reason to know that
the information was obtained through the interception of a
wire or oral communication in violation of this subsection.”
The oral communications protected by the Act were only
those “uttered by a person exhibiting an expectation that
such communication is not subject to interception under
circumstances justifying such expectation.” § 2510(2).
As enacted in 1968, Title III did not apply to the monitoring
of radio transmissions. In the Electronic Communications
Privacy Act of 1986, 100 Stat. 1848, however, Congress
enlarged the coverage of Title III to prohibit the interception
of “electronic” as well as oral and wire communications. By
reason of that amendment, as well as a 1994 amendment
which applied to cordless telephone communications, 108
Stat. 4279, Title III now applies to the interception of
conversations over both cellular and cordless phones.7
**1760 Although a lesser criminal penalty may apply to the
interception of such transmissions, the same civil remedies
are available whether the communication was “oral,” “wire,”
or “electronic,” as defined by 18 U.S.C. § 2510 (1994 ed. and
Supp. V).

IV
The constitutional question before us concerns the validity
of the statutes as applied to the specific facts of these
cases. Because of the procedural posture of these cases, it
is appropriate to make certain important assumptions about
those *525 facts. We accept petitioners' submission that the
interception was intentional, and therefore unlawful, and that,
at a minimum, respondents “had reason to know” that it was
unlawful. Accordingly, the disclosure of the contents of the
intercepted conversation by Yocum to school board members
and to representatives of the media, as well as the subsequent
disclosures by the media defendants to the public, violated the
federal and state statutes. Under the provisions of the federal
statute, as well as its Pennsylvania analogue, petitioners are
thus entitled to recover damages from each of the respondents.
The only question is whether the application of these statutes
in such circumstances violates the First Amendment.8
In answering that question, we accept respondents'
submission on three factual matters that serve to distinguish
most of the cases that have arisen under § 2511. First,
respondents played no part in the illegal interception. Rather,
they found out about the interception only after it occurred,
and in fact never learned the identity of the person or
persons who made the interception. Second, their access to
the information on the tapes was obtained lawfully, even
though the information itself was intercepted unlawfully by
someone else. Cf. Florida Star v. B.J.F., 491 U.S. 524, 536,
109 S.Ct. 2603, 105 L.Ed.2d 443 (1989) (“Even assuming
the Constitution permitted a State to proscribe receipt of
information, Florida has not taken this step”). Third, the
subject matter of the conversation was a matter of public
concern. If the statements about the labor negotiations had
been made in a public arena—during a bargaining session,
for example—they would have been newsworthy. This would
also be true if a third party had inadvertently overheard
Bartnicki making the same statements to Kane when the two
thought they were alone.

*526 V
[2]
[3] We agree with petitioners that § 2511(1)(c), as
well as its Pennsylvania analog, is in fact a content-neutral
law of general applicability. “Deciding whether a particular
regulation is content based or content neutral is not always
a simple task.... As a general rule, laws that by their terms
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distinguish favored speech from disfavored speech on the
basis of the ideas or views expressed are content based.”
Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 642–
643, 114 S.Ct. 2445, 129 L.Ed.2d 497 (1994). In determining
whether a regulation is content based or content neutral,
we look to the purpose behind the regulation; typically,
“[g]overnment regulation of expressive activity is content
neutral so long as it is ‘justified without reference to the
content of the regulated speech.’ ” Ward v. Rock Against
Racism, 491 U.S. 781, 791, 109 S.Ct. 2746, 105 L.Ed.2d 661
(1989).9
**1761 In this suit, the basic purpose of the statute at
issue is to “protec [t] the privacy of wire[, electronic,] and
oral communications.” S.Rep. No. 1097, 90th Cong., 2d
Sess., 66 (1968), U.S.Code Cong. & Admin.News 1968, pp.
2112, 2153. The statute does not distinguish based on the
content of the intercepted conversations, nor is it justified by
reference to the content of those conversations. Rather, the
communications at issue are singled out by virtue of the fact
that they were illegally intercepted—by virtue of the source,
rather than the subject matter.
On the other hand, the naked prohibition against disclosures
is fairly characterized as a regulation of pure speech. Unlike
the prohibition against the “use” of the contents of *527 an
illegal interception in § 2511(1)(d),10 subsection (c) is not a
regulation of conduct. It is true that the delivery of a tape
recording might be regarded as conduct, but given that the
purpose of such a delivery is to provide the recipient with the
text of recorded statements, it is like the delivery of a handbill
or a pamphlet, and as such, it is the kind of “speech” that
the First Amendment protects.11 As the majority below put
it, “[i]f the acts of ‘disclosing’ and ‘publishing’ information
do not constitute speech, it is hard to imagine what does
fall within that category, as distinct from the category of
expressive conduct.” 200 F.3d, at 120.

VI
[4] As a general matter, “state action to punish the
publication of truthful information seldom can satisfy
constitutional standards.” Smith v. Daily Mail Publishing Co.,
443 U.S. 97, 102, 99 S.Ct. 2667, 61 L.Ed.2d 399 (1979).
More specifically, this Court has repeatedly *528 held that
“if a newspaper lawfully obtains truthful information about
a matter of public significance then state officials may not

constitutionally punish publication of the information, absent
a need ... of the highest order.” Id., at 103, 99 S.Ct. 2667;
see also Florida Star v. B.J.F., 491 U.S. 524, 109 S.Ct. 2603,
105 L.Ed.2d 443 (1989); Landmark Communications, Inc. v.
Virginia, 435 U.S. 829, 98 S.Ct. 1535, 56 L.Ed.2d 1 (1978).
Accordingly, in New York Times Co. v. United States, 403
U.S. 713, 91 S.Ct. 2140, 29 L.Ed.2d 822 (1971) (per curiam),
the Court upheld the right of the press to publish information
of great public concern obtained from documents stolen by
a third party. In so doing, that decision resolved a conflict
between the basic rule against prior restraints on publication
and the interest in preserving the secrecy of information
that, if disclosed, might seriously impair the security of the
Nation. In resolving **1762 that conflict, the attention of
every Member of this Court was focused on the character
of the stolen documents' contents and the consequences
of public disclosure. Although the undisputed fact that the
newspaper intended to publish information obtained from
stolen documents was noted in Justice Harlan's dissent, id.,
at 754, 91 S.Ct. 2140, neither the majority nor the dissenters
placed any weight on that fact.
[5] However, New York Times v. United States raised, but did
not resolve, the question “whether, in cases where information
has been acquired unlawfully by a newspaper or by a
source, government may ever punish not only the unlawful
acquisition, but the ensuing publication as well.”12 Florida
Star, 491 U.S., at 535, n. 8, 109 S.Ct. 2603. The question here,
however, is a narrower version of that still-open question.
Simply put, the issue here is this: “Where the punished
publisher of information has obtained the information in
question in a manner lawful in itself but from a source who
has obtained it unlawfully, may the government punish the
ensuing publication of that information based on the defect
in a chain?” Boehner, 191 F.3d, at 484–485 (Sentelle, J.,
dissenting).
*529 Our refusal to construe the issue presented more
broadly is consistent with this Court's repeated refusal to
answer categorically whether truthful publication may ever
be punished consistent with the First Amendment. Rather,
“[o]ur cases have carefully eschewed reaching this ultimate
question, mindful that the future may bring scenarios which
prudence counsels our not resolving anticipatorily.... We
continue to believe that the sensitivity and significance
of the interests presented in clashes between [the] First
Amendment and privacy rights counsel relying on limited
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principles that sweep no more broadly than the appropriate
context of the instant case.” Florida Star, 491 U.S., at 532–
533, 109 S.Ct. 2603.
See also Landmark Communications, 435 U.S., at 838, 98
S.Ct. 1535. Accordingly, we consider whether, given the facts
of these cases, the interests served by § 2511(1)(c) can justify
its restrictions on speech.
The Government identifies two interests served by the statute
—first, the interest in removing an incentive for parties to
intercept private conversations, and second, the interest in
minimizing the harm to persons whose conversations have
been illegally intercepted. We assume that those interests
adequately justify the prohibition in § 2511(1)(d) against the
interceptor's own use of information that he or she acquired
by violating § 2511(1)(a), but it by no means follows that
punishing disclosures of lawfully obtained information of
public interest by one not involved in the initial illegality is
an acceptable means of serving those ends.
The normal method of deterring unlawful conduct is to
impose an appropriate punishment on the person who engages
in it. If the sanctions that presently attach to a violation of §
2511(1)(a) do not provide sufficient deterrence, perhaps those
sanctions should be made more severe. But it would be quite
remarkable to hold that speech by a law-abiding possessor
of information can be suppressed in order to deter *530
conduct by a non-law-abiding third party. Although there are
some rare occasions in which a law suppressing one party's
speech may be justified by an interest in deterring criminal
conduct by another, see, e.g., New York v. Ferber, 458 U.S.
747, 102 S.Ct. 3348, 73 L.Ed.2d 1113 (1982),13 this is not
such a case.
**1763 With only a handful of exceptions, the violations
of § 2511(1)(a) that have been described in litigated cases
have been motivated by either financial gain or domestic
disputes.14 In virtually all of those cases, the identity of
the person or persons intercepting the communication has
been known.15 Moreover, petitioners cite no evidence that
Congress viewed the prohibition against disclosures as a
response to the difficulty of identifying persons making
improper use of scanners and other surveillance devices and
accordingly of deterring such conduct,16 and there is no
*531 empirical evidence to support the assumption that the
prohibition against disclosures reduces the number of illegal
interceptions.17

Although this suit demonstrates that there may be an
occasional situation in which an anonymous scanner will
risk criminal prosecution by passing on information without
any expectation of financial reward or public praise, surely
this is the exceptional case. Moreover, there is no basis
for assuming that imposing sanctions upon respondents will
deter the unidentified scanner from continuing to engage in
surreptitious interceptions. Unusual cases fall far short of
a *532 showing that there is a “need ... of the highest
order” for a rule supplementing the traditional means of
deterring antisocial conduct. The justification for any such
novel burden on expression must be “far stronger than mere
**1764 speculation about serious harms.” United States v.
Treasury Employees, 513 U.S. 454, 475, 115 S.Ct. 1003,
130 L.Ed.2d 964 (1995).18 Accordingly, the Government's
first suggested justification for applying § 2511(1)(c) to an
otherwise innocent disclosure of public information is plainly
insufficient.19
The Government's second argument, however, is
considerably stronger. Privacy of communication is an
important interest, Harper & Row, Publishers, Inc. v. Nation
Enterprises, 471 U.S. 539, 559, 105 S.Ct. 2218, 85 L.Ed.2d
588 (1985),20 and Title III's restrictions are intended to protect
that interest, thereby “encouraging the uninhibited exchange
of ideas and information among private parties....” Brief
for United States 27. Moreover, *533 the fear of public
disclosure of private conversations might well have a chilling
effect on private speech.
“In a democratic society privacy of communication is
essential if citizens are to think and act creatively and
constructively. Fear or suspicion that one's speech is
being monitored by a stranger, even without the reality
of such activity, can have a seriously inhibiting effect
upon the willingness to voice critical and constructive
ideas.” President's Commission on Law Enforcement and
Administration of Justice, The Challenge of Crime in a Free
Society 202 (1967).
Accordingly, it seems to us that there are important
interests to be considered on both sides of the constitutional
calculus. In considering that balance, we acknowledge
that some intrusions on privacy are more offensive than
others, and that the disclosure of the contents of a
private conversation can be an even greater intrusion on
privacy than the interception itself. As a result, there
is a valid independent justification for prohibiting such
disclosures by persons who lawfully obtained access to the
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contents of an illegally intercepted message, even if that
prohibition does not play a significant role in preventing
such interceptions from occurring in the first place.
We need not decide whether that interest is strong enough
to justify the application of § 2511(c) to disclosures of
trade secrets or domestic gossip or other information of
purely private concern. Cf. Time, Inc. v. Hill, 385 U.S. 374,
387–388, 87 S.Ct. 534, 17 L.Ed.2d 456 (1967) (reserving
the question whether truthful publication of private matters
unrelated to public affairs can be constitutionally proscribed).
In other words, the outcome of these cases does not turn
on whether § 2511(1)(c) may be enforced with respect to
most violations of the statute without offending the First
Amendment. The enforcement of that provision in these
cases, however, implicates the core purposes **1765 *534
of the First Amendment because it imposes sanctions on the
publication of truthful information of public concern.
In these cases, privacy concerns give way when balanced
against the interest in publishing matters of public
importance. As Warren and Brandeis stated in their classic
law review article: “The right of privacy does not prohibit any
publication of matter which is of public or general interest.”
The Right to Privacy, 4 Harv. L.Rev. 193, 214 (1890). One of
the costs associated with participation in public affairs is an
attendant loss of privacy.
“Exposure of the self to others in varying degrees is a
concomitant of life in a civilized community. The risk of
this exposure is an essential incident of life in a society
which places a primary value on freedom of speech and of
press. ‘Freedom of discussion, if it would fulfill its historic
function in this nation, must embrace all issues about which
information is needed or appropriate to enable the members
of society to cope with the exigencies of their period.’ ”
Time, Inc. v. Hill, 385 U.S., at 388, 87 S.Ct. 534 (quoting
Thornhill v. Alabama, 310 U.S. 88, 102, 60 S.Ct. 736, 84

that debate on public issues should be uninhibited, robust,
and wide-open,” New York Times, 376 U.S., at 270, 84 S.Ct.
710; see Terminiello v. Chicago, 337 U.S. 1, 4, 69 S.Ct. 894,
93 L.Ed. 1131 (1949); *535 De Jonge v. Oregon, 299 U.S.
353, 365, 57 S.Ct. 255, 81 L.Ed. 278 (1937); Whitney v.
California, 274 U.S. 357, 375–376, 47 S.Ct. 641, 71 L.Ed.
1095 (1927) (Brandeis, J., concurring); see also Roth, 354
U.S., at 484, 77 S.Ct. 1304; Stromberg, 283 U.S., at 369, 51
S.Ct. 532; Bridges, 314 U.S., at 270, 62 S.Ct. 190. It was
the overriding importance of that commitment that supported
our holding that neither factual error nor defamatory content,
nor a combination of the two, sufficed to remove the First
Amendment shield from criticism of official conduct. Id., at
273, 62 S.Ct. 190; see also NAACP v. Button, 371 U.S. 415,
445, 83 S.Ct. 328, 9 L.Ed.2d 405 (1963); Wood v. Georgia,
370 U.S. 375, 82 S.Ct. 1364, 8 L.Ed.2d 569 (1962); Craig v.
Harney, 331 U.S. 367, 67 S.Ct. 1249, 91 L.Ed. 1546 (1947);
Pennekamp v. Florida, 328 U.S. 331, 342, 343, n. 5, 345, 66
S.Ct. 1029, 90 L.Ed. 1295 (1946); Bridges, 314 U.S., at 270,
62 S.Ct. 190.
We think it clear that parallel reasoning requires the
conclusion that a stranger's illegal conduct does not suffice
to remove the First Amendment shield from speech about a
matter of public concern.22 The months of negotiations over
the proper level of compensation for teachers at the Wyoming
Valley West High School were unquestionably a matter of
public concern, and respondents were clearly engaged in
debate about that concern. That debate may be more mundane
than the Communist rhetoric that inspired Justice Brandeis'
classic opinion in Whitney v. California, 274 U.S., at 372, 47
S.Ct. 641, but it is no less worthy of constitutional protection.
**1766 The judgment is affirmed.
It is so ordered.

L.Ed. 1093 (1940)).21
Our opinion in New York Times Co. v. Sullivan, 376 U.S. 254,
84 S.Ct. 710, 11 L.Ed.2d 686 (1964), reviewed many of the
decisions that settled the “general proposition that freedom
of expression upon public questions is secured by the First
Amendment.” Id., at 269, 84 S.Ct. 710; see Roth v. United
States, 354 U.S. 476, 484, 77 S.Ct. 1304, 1 L.Ed.2d 1498
(1957); Bridges v. California, 314 U.S. 252, 270, 62 S.Ct.
190, 86 L.Ed. 192 (1941); Stromberg v. California, 283 U.S.
359, 369, 51 S.Ct. 532, 75 L.Ed. 1117 (1931). Those cases all
relied on our “profound national commitment to the principle

Justice BREYER, with whom Justice O'CONNOR joins,
concurring.
I join the Court's opinion. I agree with its narrow holding
limited to the special circumstances present here: (1) the radio
broadcasters acted lawfully (up to the time of final public
disclosure); and (2) the information publicized involved
*536 a matter of unusual public concern, namely, a threat
of potential physical harm to others. I write separately to
explain why, in my view, the Court's holding does not imply a
significantly broader constitutional immunity for the media.
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As the Court recognizes, the question before us—a question
of immunity from statutorily imposed civil liability—
implicates competing constitutional concerns. Ante, at 1763–
1764. The statutes directly interfere with free expression in
that they prevent the media from publishing information. At
the same time, they help to protect personal privacy—an
interest here that includes not only the “right to be let alone,”
Olmstead v. United States, 277 U.S. 438, 478, 48 S.Ct. 564,
72 L.Ed. 944 (1928) (Brandeis, J., dissenting), but also “the
interest ... in fostering private speech,” ante, at 1756. Given
these competing interests “on both sides of the equation, the
key question becomes one of proper fit.” Turner Broadcasting
System, Inc. v. FCC, 520 U.S. 180, 227, 117 S.Ct. 1174, 137
L.Ed.2d 369 (1997) (BREYER, J., concurring in part). See
also Nixon v. Shrink Missouri Government PAC, 528 U.S. 377,
402, 120 S.Ct. 897, 145 L.Ed.2d 886 (2000) (BREYER, J.,
concurring).
I would ask whether the statutes strike a reasonable balance
between their speech-restricting and speech-enhancing
consequences. Or do they instead impose restrictions on
speech that are disproportionate when measured against their
corresponding privacy and speech-related benefits, taking
into account the kind, the importance, and the extent of
these benefits, as well as the need for the restrictions
in order to secure those benefits? What this Court has
called “strict scrutiny”—with its strong presumption against
constitutionality—is normally out of place where, as here,
important competing constitutional interests are implicated.
See ante, at 1756 (recognizing “conflict between interests of
the highest order”); ante, at 1764 (“important interests to be
considered on both sides of the constitutional calculus”); ante,
at 1765 (“balanc[ing]” the interest in privacy “against the
interest *537 in publishing matters of public importance”);
ibid. (privacy interest outweighed in these cases).
The statutory restrictions before us directly enhance private
speech. See Harper & Row, Publishers, Inc. v. Nation
Enterprises, 471 U.S. 539, 559, 105 S.Ct. 2218, 85 L.Ed.2d
588 (1985) (describing “ ‘freedom not to speak publicly’
” (quoting Estate of Hemingway v. Random House, Inc.,
23 N.Y.2d 341, 348, 296 N.Y.S.2d 771, 244 N.E.2d 250,
255 (1968))). The statutes ensure the privacy of telephone
conversations much as a trespass statute ensures privacy
within the home. That assurance of privacy helps to overcome
our natural reluctance to discuss private matters when we fear
that our private conversations may become public. And the
statutory restrictions consequently encourage conversations
that otherwise might not take place.

At the same time, these statutes restrict public speech directly,
deliberately, and of necessity. They include media publication
within their scope not simply as a means, say, to deter
interception, but also as an end. Media dissemination of
an intimate conversation to an entire community will often
cause the speakers serious harm over and above the harm
caused by an initial disclosure to the person who intercepted
the phone call. See Gelbard v. United States, 408 U.S. 41,
51–52, 92 S.Ct. 2357, 33 L.Ed.2d 179 (1972). And the
threat of that widespread dissemination **1767 can create
a far more powerful disincentive to speak privately than the
comparatively minor threat of disclosure to an interceptor
and perhaps to a handful of others. Insofar as these statutes
protect private communications against that widespread
dissemination, they resemble laws that would award damages
caused through publication of information obtained by theft
from a private bedroom. See generally Warren & Brandeis,
The Right to Privacy, 4 Harv. L.Rev. 193 (1890) (hereinafter
Warren & Brandeis). See also Restatement (Second) of Torts
§ 652D (1977).
As a general matter, despite the statutes' direct restrictions
on speech, the Federal Constitution must tolerate *538 laws
of this kind because of the importance of these privacy
and speech-related objectives. See Warren & Brandeis 196
(arguing for state-law protection of the right to privacy). Cf.
Katz v. United States, 389 U.S. 347, 350–351, 88 S.Ct. 507, 19
L.Ed.2d 576 (1967) (“[T]he protection of a person's general
right to privacy—his right to be let alone by other people—
is, like the protection of his property and of his very life, left
largely to the law of the individual States”); ante, at 1756
(protecting privacy and promoting speech are “interests of
the highest order”). Rather than broadly forbid this kind of
legislative enactment, the Constitution demands legislative
efforts to tailor the laws in order reasonably to reconcile media
freedom with personal, speech-related privacy.
Nonetheless, looked at more specifically, the statutes,
as applied in these circumstances, do not reasonably
reconcile the competing constitutional objectives. Rather,
they disproportionately interfere with media freedom. For
one thing, the broadcasters here engaged in no unlawful
activity other than the ultimate publication of the information
another had previously obtained. They “neither encouraged
nor participated directly or indirectly in the interception.”
App. to Pet. for Cert. in No. 99–1687, p. 33a. See also
ante, at 1760. No one claims that they ordered, counseled,
encouraged, or otherwise aided or abetted the interception, the
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later delivery of the tape by the interceptor to an intermediary,
or the tape's still later delivery by the intermediary to the
media. Cf. 18 U.S.C. § 2 (criminalizing aiding and abetting
any federal offense); 2 W. LaFave & A. Scott, Substantive
Criminal Law §§ 6.6(b)-(c), pp. 128–129 (1986) (describing
criminal liability for aiding and abetting). And, as the Court
points out, the statutes do not forbid the receipt of the tape
itself. Ante, at 1760. The Court adds that its holding “does
not apply to punishing parties for obtaining the relevant
information unlawfully.” Ante, at 1764, n. 19 (emphasis
added).
[6] *539 For another thing, the speakers had little or no
legitimate interest in maintaining the privacy of the particular
conversation. That conversation involved a suggestion about
“blow[ing] off ... front porches” and “do[ing] some work on
some of those guys,” App. 46, thereby raising a significant
concern for the safety of others. Where publication of private
information constitutes a wrongful act, the law recognizes a
privilege allowing the reporting of threats to public safety.
See Restatement (Second) of Torts § 595, Comment g (1977)
(general privilege to report that “another intends to kill or rob
or commit some other serious crime against a third person”);
id., § 652G (privilege applies to invasion of privacy tort). Cf.
Restatement (Third) of Unfair Competition § 40, Comment
c (1995) (trade secret law permits disclosures relevant to
public health or safety, commission of crime or tort, or
other matters of substantial public concern); Lachman v.
Sperry–Sun Well Surveying Co., 457 F.2d 850, 853 (C.A.10
1972) (nondisclosure agreement not binding in respect to
criminal activity); Tarasoff v. Regents of Univ. of Cal., 17
Cal.3d 425, 436, 131 Cal.Rptr. 14, 551 P.2d 334, 343–344
(1976)(psychiatric privilege not binding in presence of danger
to self or others). Even where the danger may have passed
by the time of publication, that fact cannot legitimize the
**1768 speaker's earlier privacy expectation. Nor should
editors, who must make a publication decision quickly, have
to determine present or continued danger before publishing
this kind of threat.
Further, the speakers themselves, the president of a teacher's
union and the union's chief negotiator, were “limited public
figures,” for they voluntarily engaged in a public controversy.
They thereby subjected themselves to somewhat greater
public scrutiny and had a lesser interest in privacy than an
individual engaged in purely private affairs. See, e.g., ante, at
1765 (respondents were engaged in matter of public concern);
*540 Wolston v. Reader's Digest Assn., Inc., 443 U.S. 157,
164, 99 S.Ct. 2701, 61 L.Ed.2d 450 (1979); Hutchinson v.

Proxmire, 443 U.S. 111, 134, 99 S.Ct. 2675, 61 L.Ed.2d
411 (1979); Gertz v. Robert Welch, Inc., 418 U.S. 323, 351,
94 S.Ct. 2997, 41 L.Ed.2d 789 (1974). See also Warren &
Brandeis 215.
This is not to say that the Constitution requires anyone,
including public figures, to give up entirely the right to private
communication, i.e., communication free from telephone taps
or interceptions. But the subject matter of the conversation
at issue here is far removed from that in situations where
the media publicizes truly private matters. See Michaels v.
Internet Entertainment Group, Inc., 5 F.Supp.2d 823, 841–
842 (C.D.Cal.1998) (broadcast of videotape recording of
sexual relations between famous actress and rock star not a
matter of legitimate public concern); W. Keeton, D. Dobbs,
R. Keeton, & D. Owen, Prosser & Keeton on Law of
Torts § 117, p. 857 (5th ed.1984) (stating that there is little
expectation of privacy in mundane facts about a person's life,
but that “portrayal of ... intimate private characteristics or
conduct” is “quite a different matter”); Warren & Brandeis
214 (recognizing that in certain matters “the community has
no legitimate concern”). Cf. Time, Inc. v. Firestone, 424 U.S.
448, 454–455, 96 S.Ct. 958, 47 L.Ed.2d 154 (1976) (despite
interest of public, divorce of wealthy person not a “public
controversy”). Cf. also ante, at 1764 (“[S]ome intrusions on
privacy are more offensive than others”).
Thus, in finding a constitutional privilege to publish
unlawfully intercepted conversations of the kind here at issue,
the Court does not create a “public interest” exception that
swallows up the statutes' privacy-protecting general rule.
Rather, it finds constitutional protection for publication of
intercepted information of a special kind. Here, the speakers'
legitimate privacy expectations are unusually low, and the
public interest in defeating those expectations is unusually
high. Given these circumstances, along with the lawful nature
of respondents' behavior, the statutes' enforcement would
disproportionately harm media freedom.
*541 I emphasize the particular circumstances before us
because, in my view, the Constitution permits legislatures
to respond flexibly to the challenges future technology
may pose to the individual's interest in basic personal
privacy. Clandestine and pervasive invasions of privacy,
unlike the simple theft of documents from a bedroom, are
genuine possibilities as a result of continuously advancing
technologies. Eavesdropping on ordinary cellular phone
conversations in the street (which many callers seem to
tolerate) is a very different matter from eavesdropping on
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encrypted cellular phone conversations or those carried on
in the bedroom. But the technologies that allow the former
may come to permit the latter. And statutes that may seem
less important in the former context may turn out to have
greater importance in the latter. Legislatures also may decide
to revisit statutes such as those before us, creating better
tailored provisions designed to encourage, for example, more
effective privacy-protecting technologies.
For these reasons, we should avoid adopting overly broad or
rigid constitutional rules, which would unnecessarily restrict
**1769 legislative flexibility. I consequently agree with the
Court's holding that the statutes as applied here violate the
Constitution, but I would not extend that holding beyond these
present circumstances.

Chief Justice REHNQUIST, with whom Justice SCALIA
and Justice THOMAS join, dissenting.
Technology now permits millions of important and
confidential conversations to occur through a vast system
of electronic networks. These advances, however, raise
significant privacy concerns. We are placed in the
uncomfortable position of not knowing who might have
access to our personal and business e-mails, our medical
and financial records, or our cordless and cellular telephone
conversations. In an attempt to prevent some of the most
egregious violations of privacy, the United States, the
District of Columbia, *542 and 40 States have enacted
laws prohibiting the intentional interception and knowing
disclosure of electronic communications.1 The Court holds
that all of these statutes violate the First Amendment insofar
as the illegally intercepted conversation touches upon a
matter of “public concern,” an amorphous concept that the
Court does not even attempt to define. But the Court's
decision diminishes, rather than enhances, the purposes of
the First Amendment, thereby chilling the speech of the
millions of Americans who rely upon electronic technology
to communicate each day.
Over 30 years ago, with Title III of the Omnibus Crime
Control and Safe Streets Act of 1968, Congress recognized
that the
“tremendous scientific and technological developments
that have taken place in the last century have made possible
today the widespread use and abuse of electronic *543
surveillance techniques. As a result of these developments,
privacy of communication is seriously jeopardized by these

techniques of surveillance.... No longer is it possible, in
short, for each man to retreat into his home and be left
alone. Every spoken word relating to each man's personal,
marital, religious, political, or commercial concerns can be
intercepted by an unseen auditor and turned against the
speaker to the auditor's advantage.” S.Rep. No. 1097, 90th
Cong., 2d Sess., 67 (1968) (hereinafter S.Rep. No. 1097),
U.S.Code Cong. & Admin.News 1968, pp. 2112, 2154.
This concern for privacy was inseparably bound up with the
desire that personal conversations be frank and uninhibited,
not cramped by fears of clandestine surveillance and
purposeful disclosure:
“In a democratic society privacy of communication is
essential if citizens are to think and act creatively and
constructively. Fear or suspicion that one's **1770 speech
is being monitored by a stranger, even without the reality
of such activity, can have a seriously inhibiting effect
upon the willingness to voice critical and constructive
ideas.” President's Commission on Law Enforcement and
Administration of Justice, The Challenge of Crime in a Free
Society 202 (1967).
To effectuate these important privacy and speech interests,
Congress and the vast majority of States have proscribed
the intentional interception and knowing disclosure of the
contents of electronic communications.2 See, e.g., 18 U.S.C.
§ 2511(1)(c) (placing restrictions upon “any person who ...
intentionally discloses, or endeavors to disclose, to any
other person the contents of any wire, oral, or electronic
communication, *544 knowing or having reason to know
that the information was obtained through the interception of
a wire, oral, or electronic communication”).
The Court correctly observes that these are “content-neutral
law[s] of general applicability” which serve recognized
interests of the “highest order”: “the interest in individual
privacy and ... in fostering private speech.” Ante, at 1760,
1756. It nonetheless subjects these laws to the strict scrutiny
normally reserved for governmental attempts to censor
different viewpoints or ideas. See ante, at 1763 (holding that
petitioners have not established the requisite “ ‘need ... of the
highest order’ ”) (quoting Smith v. Daily Mail Publishing Co.,
443 U.S. 97, 103, 99 S.Ct. 2667, 61 L.Ed.2d 399 (1979)).
There is scant support, either in precedent or in reason, for the
Court's tacit application of strict scrutiny.
A content-neutral regulation will be sustained if
“ ‘it furthers an important or substantial governmental
interest; if the governmental interest is unrelated to the
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suppression of free expression; and if the incidental
restriction on alleged First Amendment freedoms is no
greater than is essential to the furtherance of that interest.’
” Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622,
662, 114 S.Ct. 2445, 129 L.Ed.2d 497 (1994) (quoting
United States v. O'Brien, 391 U.S. 367, 377, 88 S.Ct. 1673,
20 L.Ed.2d 672 (1968)).
Here, Congress and the Pennsylvania Legislature have acted
“ ‘without reference to the content of the regulated speech.’
” Renton v. Playtime Theatres, Inc., 475 U.S. 41, 48, 106
S.Ct. 925, 89 L.Ed.2d 29 (1986). There is no intimation that
these laws seek “to suppress unpopular ideas or information
or manipulate the public debate” or that they “distinguish
favored speech from disfavored speech on the basis of the
ideas or views expressed.” Turner Broadcasting, supra, at
641, 643, 114 S.Ct. 2445. The antidisclosure provision is
based solely upon the manner in which the conversation was
acquired, not the subject matter of the conversation or the
viewpoints of the speakers. The same *545 information,
if obtained lawfully, could be published with impunity. Cf.
Seattle Times Co. v. Rhinehart, 467 U.S. 20, 34, 104 S.Ct.
2199, 81 L.Ed.2d 17 (1984) (upholding under intermediate
scrutiny a protective order on information acquired during
discovery in part because “the party may disseminate the
identical information ... as long as the information is gained
through means independent of the court's processes”). As the
concerns motivating strict scrutiny are absent, these contentneutral restrictions upon speech need pass only intermediate
scrutiny.
The Court's attempt to avoid these precedents by reliance
upon the Daily Mail string of newspaper cases is
unpersuasive. In these cases, we held that statutes prohibiting
the media from publishing certain **1771 truthful
information—the name of a rape victim, Florida Star v.
B.J. F., 491 U.S. 524, 109 S.Ct. 2603, 105 L.Ed.2d 443
(1989); Cox Broadcasting Corp. v. Cohn, 420 U.S. 469,
95 S.Ct. 1029, 43 L.Ed.2d 328 (1975), the confidential
proceedings before a state judicial review commission,
Landmark Communications, Inc. v. Virginia, 435 U.S. 829,
98 S.Ct. 1535, 56 L.Ed.2d 1 (1978), and the name of a
juvenile defendant, Daily Mail, supra; Oklahoma Publishing
Co. v. District Court, Oklahoma Cty., 430 U.S. 308, 97 S.Ct.
1045, 51 L.Ed.2d 355 (1977) (per curiam)—violated the First
Amendment. In so doing, we stated that “if a newspaper
lawfully obtains truthful information about a matter of public
significance then state officials may not constitutionally
punish publication of the information, absent a need to further
a state interest of the highest order.” Daily Mail, supra, at 103,

99 S.Ct. 2667. Neither this Daily Mail principle nor any other
aspect of these cases, however, justifies the Court's imposition
of strict scrutiny here.
Each of the laws at issue in the Daily Mail cases regulated
the content or subject matter of speech. This fact alone was
enough to trigger strict scrutiny, see United States v. Playboy
Entertainment Group, Inc., 529 U.S. 803, 813, 120 S.Ct.
1878, 146 L.Ed.2d 865 (2000) (“[A] content-based speech
restriction ... can stand only if it satisfies strict scrutiny”), and
suffices to distinguish these antidisclosure provisions. But, as
our synthesis of these *546 cases in Florida Star made clear,
three other unique factors also informed the scope of the Daily
Mail principle.
First, the information published by the newspapers had
been lawfully obtained from the government itself.3 “Where
information is entrusted to the government, a less drastic
means than punishing truthful publication almost always
exists for guarding against the dissemination of private
facts.” Florida Star, supra, at 534, 109 S.Ct. 2603. See, e.g.,
Landmark Communications, supra, at 841, and n. 12, 98
S.Ct. 1535 (noting that the State could have taken steps to
protect the confidentiality of its proceedings, such as holding
in contempt commission members who breached their duty
of confidentiality). Indeed, the State's ability to control the
information undermined the claim that the restriction was
necessary, for “[b]y placing the information in the public
domain on official court records, the State must be presumed
to have concluded that the public interest was thereby being
served.” Cox Broadcasting, supra, at 495, 95 S.Ct. 1029. This
factor has no relevance in the present cases, where we deal
with private conversations that have been intentionally kept
out of the public domain.
Second, the information in each case was already “publicly
available,” and punishing further dissemination would not
have advanced the purported government interests of
confidentiality. Florida Star, supra, at 535, 109 S.Ct. 2603.
Such is not the case here. These statutes only prohibit “disclos
[ure],” 18 U.S.C. § 2511(1)(c); 18 Pa. Cons.Stat. § 5703(2)
(2000), and one cannot “disclose” what is already in the
public domain. See Black's Law Dictionary 477 (7th ed.1999)
(defining “disclosure” as “[t]he act or process of making
known something that was previously unknown; a revelation
of facts”); *547 S.Rep. No. 1097, at 93, U.S.Code Cong. &
Admin.News 1968, pp. 2112, 2181 (“The disclosure of the
contents of an intercepted communication that had already
become ‘public information’ or ‘common knowledge’ would
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not be prohibited”). These laws thus do not fall under the
axiom that “the interests in privacy fade when the information
involved already appears on the public **1772 record.” Cox
Broadcasting, supra, at 494–495, 95 S.Ct. 1029.
Third, these cases were concerned with “the ‘timidity and
self-censorship’ which may result from allowing the media
to be punished for publishing certain truthful information.”
Florida Star, 491 U.S., at 535, 109 S.Ct. 2603. But fear
of “timidity and self-censorship” is a basis for upholding,
not striking down, these antidisclosure provisions: They
allow private conversations to transpire without inhibition.
And unlike the statute at issue in Florida Star, which had
no scienter requirement, see id., at 539, 109 S.Ct. 2603,
these statutes only address those who knowingly disclose an
illegally intercepted conversation.4 They do not impose a duty
to inquire into the source of the information and one could
negligently disclose the contents of an illegally intercepted
communication without liability.
In sum, it is obvious that the Daily Mail cases upon which
the Court relies do not address the question presented here.
Our decisions themselves made this clear: “The Daily Mail
principle does not settle the issue whether, in cases where
information has been acquired unlawfully by a newspaper
or by a source, government may ever punish not only the
unlawful acquisition, but the ensuing publication as well.”
Florida Star, supra, at 535, n. 8, 109 S.Ct. 2603; see also Daily
Mail, 443 U.S., at 105, 99 S.Ct. 2667 (“Our holding in this
case is narrow. There is no issue before us of unlawful press
[conduct]”); Landmark *548 Communications, 435 U.S., at
837, 98 S.Ct. 1535 (“We are not here concerned with the
possible applicability of the statute to one who secures the
information by illegal means and thereafter divulges it”).5
Undaunted, the Court places an inordinate amount of weight
upon the fact that the receipt of an illegally intercepted
communication has not been criminalized. See ante, at
1761–1764. But this hardly renders those who knowingly
receive and disclose such communications “law-abiding,”
ante, at 1762, and it certainly does not bring them under
the Daily Mail principle. The transmission of the intercepted
communication from the eavesdropper to the third party
is itself illegal; and where, as here, the third party then
knowingly discloses that communication, another illegal act
has been committed. The third party in this situation cannot be
likened to the reporters in the Daily Mail cases, who lawfully
obtained their information through consensual interviews or
public documents.

These laws are content neutral; they only regulate information
that was illegally obtained; they do not restrict republication
of what is already in the public domain; they impose
no special burdens upon the media; they have a scienter
requirement to provide fair warning; and they promote the
privacy and free speech of those using cellular telephones.
It is hard to imagine a more narrowly tailored prohibition of
the disclosure of illegally intercepted communications, and it
distorts our precedents to review these statutes under the often
fatal standard of strict scrutiny. These laws therefore should
be upheld if they further a substantial *549 governmental
interest unrelated to the suppression of free speech, and they
do.
**1773 Congress and the overwhelming majority of States
reasonably have concluded that sanctioning the knowing
disclosure of illegally intercepted communications will deter
the initial interception itself, a crime which is extremely
difficult to detect. It is estimated that over 20 million scanners
capable of intercepting cellular transmissions currently are
in operation, see Thompson, Cell Phone Snooping: Why
Electronic Eavesdropping Goes Unpunished, 35 Am.Crim.
L.Rev. 137, 149 (1997), notwithstanding the fact that
Congress prohibited the marketing of such devices eight years
ago, see 47 U.S.C. § 302a(d).6 As Congress recognized, “[a]ll
too often the invasion of privacy itself will go unknown.
Only by striking at all aspects of the problem can privacy
be adequately protected.” S.Rep. No. 1097, at 69, U.S.Code
Cong. & Admin.News 1968, pp. 2112, 2156. See also
Hearings on H.R. 3378 before the Subcommittee on Courts,
Civil Liberties, and the Administration of Justice of the House
Committee on the Judiciary, 99th Cong., 1st Sess. and 2d
Sess., 290 (1986) (“Congress should be under no illusion ...
that the Department [of Justice], because of the difficulty
of such investigations, would be able to bring a substantial
number of successful prosecutions”).
Nonetheless, the Court faults Congress for providing “no
empirical evidence to support the assumption that the
prohibition against disclosures reduces the number of illegal
interceptions,” ante, at 1763, and insists that “there is no
basis for assuming that imposing sanctions upon respondents
will deter the unidentified scanner from continuing *550
to engage in surreptitious interceptions,” ante, at 1763. It
is the Court's reasoning, not the judgment of Congress and
numerous States regarding the necessity of these laws, which
disappoints.
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The “quantum of empirical evidence needed to satisfy
heightened judicial scrutiny of legislative judgments will
vary up or down with the novelty and plausibility of the
justification raised.” Nixon v. Shrink Missouri Government
PAC, 528 U.S. 377, 391, 120 S.Ct. 897, 145 L.Ed.2d 886
(2000). “[C]ourts must accord substantial deference to the
predictive judgments of Congress.” Turner Broadcasting, 512
U.S., at 665, 114 S.Ct. 2445 (citing Columbia Broadcasting
System, Inc. v. Democratic National Committee, 412 U.S.
94, 103, 93 S.Ct. 2080, 36 L.Ed.2d 772 (1973)). This
deference recognizes that, as an institution, Congress is
far better equipped than the judiciary to evaluate the
vast amounts of data bearing upon complex issues and
that “[s]ound policymaking often requires legislators to
forecast future events and to anticipate the likely impact of
these events based on deductions and inferences for which
complete empirical support may be unavailable.” Turner
Broadcasting, 512 U.S., at 665, 114 S.Ct. 2445. Although we
must nonetheless independently evaluate such congressional
findings in performing our constitutional review, this “is not
a license to reweigh the evidence de novo, or to replace
Congress' factual predictions with our own.” Id., at 666, 114
S.Ct. 2445.
The “dry-up-the-market” theory, which posits that it is
possible to deter an illegal act that is difficult to police by
preventing the wrongdoer from enjoying the fruits of the
crime, is neither novel nor implausible. It is a time-tested
theory that undergirds numerous laws, such as the prohibition
of the knowing possession of stolen goods. See 2 W. LaFave
& A. Scott, Substantive Criminal Law § 8.10(a), p. 422 (1986)
(“Without such receivers, theft ceases to be profitable. It is
obvious that the receiver must be a principal target of any
**1774 society anxious to stamp out theft in its various
forms”). We ourselves adopted the exclusionary *551 rule
based upon similar reasoning, believing that it would “deter
unreasonable searches,” Oregon v. Elstad, 470 U.S. 298, 306,
105 S.Ct. 1285, 84 L.Ed.2d 222 (1985), by removing an
officer's “incentive to disregard [the Fourth Amendment],”
Elkins v. United States, 364 U.S. 206, 217, 80 S.Ct. 1437, 4
L.Ed.2d 1669 (1960).7
The same logic applies here and demonstrates that the
incidental restriction on alleged First Amendment freedoms
is no greater than essential to further the interest of protecting
the privacy of individual communications. Were there no
prohibition on disclosure, an unlawful eavesdropper who
wanted to disclose the conversation could anonymously
launder the interception through a third party and thereby

avoid detection. Indeed, demand for illegally obtained private
information would only increase if it could be disclosed
without repercussion. The law against interceptions, which
the Court agrees is valid, would be utterly ineffectual without
these antidisclosure provisions.
For a similar reason, we upheld against First Amendment
challenge a law prohibiting the distribution of child
pornography. See New York v. Ferber, 458 U.S. 747, 102
S.Ct. 3348, 73 L.Ed.2d 1113 (1982). Just as with unlawfully
intercepted electronic communications, we there noted the
difficulty of policing the “low-profile, clandestine industry”
of child pornography production and concurred with 36
legislatures that “[t]he most expeditious if not the only
practical method of law enforcement may be to dry up the
market for this material by imposing severe criminal penalties
on persons selling, advertising, or otherwise promoting the
product.” Id., at 760, 102 S.Ct. 3348. In so doing, we
did not demand, nor did Congress provide, any empirical
*552 evidence to buttress this basic syllogism. Indeed, we
reaffirmed the theory's vitality in Osborne v. Ohio, 495 U.S.
103, 109–110, 110 S.Ct. 1691, 109 L.Ed.2d 98 (1990), finding
it “surely reasonable for the State to conclude that it will
decrease the production of child pornography if it penalizes
those who possess and view the product, thereby decreasing
demand.”8
At base, the Court's decision to hold these statutes
unconstitutional rests upon nothing more than the bald
substitution of its own prognostications in place of the
reasoned judgment of 41 legislative bodies and the United
States Congress.9 The **1775 Court does not explain how
or from where Congress should obtain statistical evidence
about the effectiveness of these laws, and “[s]ince as a
practical matter it is never easy to prove a negative, it is hardly
likely that conclusive factual data could ever be assembled.”
Elkins, supra, at 218, 80 S.Ct. 1437. Reliance upon the “dryup-the-market” theory *553 is both logical and eminently
reasonable, and our precedents make plain that it is “far
stronger than mere speculation.” United States v. Treasury
Employees, 513 U.S. 454, 475, 115 S.Ct. 1003, 130 L.Ed.2d
964 (1995).
These statutes also protect the important interests of
deterring clandestine invasions of privacy and preventing
the involuntary broadcast of private communications. Over a
century ago, Samuel Warren and Louis Brandeis recognized
that “[t]he intensity and complexity of life, attendant upon
advancing civilization, have rendered necessary some retreat
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from the world, and man, under the refining influence of
culture, has become more sensitive to publicity, so that
solitude and privacy have become more essential to the
individual.” The Right to Privacy, 4 Harv. L.Rev. 193, 196
(1890). “There is necessarily, and within suitably defined
areas, a ... freedom not to speak publicly, one which
serves the same ultimate end as freedom of speech in its
affirmative aspect.” Harper & Row, Publishers, Inc. v. Nation
Enterprises, 471 U.S. 539, 559, 105 S.Ct. 2218, 85 L.Ed.2d
588 (1985) (internal quotation marks and citation omitted).
One who speaks into a phone “is surely entitled to assume
that the words he utters into the mouthpiece will not be
broadcast to the world.” Katz v. United States, 389 U.S. 347,
352, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967); cf. Gelbard v.
United States, 408 U.S. 41, 52, 92 S.Ct. 2357, 33 L.Ed.2d 179
(1972) (compelling testimony about matters obtained from an
illegal interception at a grand jury proceeding “compounds
the statutorily proscribed invasion of ... privacy by adding to
the injury of the interception the insult of ... disclosure”).
These statutes undeniably protect this venerable right of
privacy. Concomitantly, they further the First Amendment
rights of the parties to the conversation. “At the heart of
the First Amendment lies the principle that each person
should decide for himself or herself the ideas and beliefs
deserving of expression, consideration, and adherence.”
Turner Broadcasting, 512 U.S., at 641, 114 S.Ct. 2445. By
“protecting the privacy of individual thought and expression,”
United States *554 v. United States Dist. Court for Eastern
Dist. of Mich., 407 U.S. 297, 302, 92 S.Ct. 2125, 32 L.Ed.2d
752 (1972), these statutes further the “uninhibited, robust, and
wide-open” speech of the private parties, New York Times Co.
v. Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710, 11 L.Ed.2d 686
(1964). Unlike the laws at issue in the Daily Mail cases, which
served only to protect the identities and actions of a select
group of individuals, these laws protect millions of people
who communicate electronically on a daily basis. The chilling
effect of the Court's decision upon these private conversations
will surely be great: An estimated 49.1 million analog cellular
telephones are currently in operation. See Hao, Nokia Profits
from Surge in Cell Phones, Fla. Today, July 18, 1999, p. E1.
Although the Court recognizes and even extols the virtues
of this right to privacy, see ante, at 1764, these are “mere
words,” W. Shakespeare, Troilus and Cressida, act v, sc.
3, overridden by the Court's newfound right to publish
unlawfully acquired information of “public concern,” ante,
at 1760. The Court concludes that the private conversation
between Gloria Bartnicki and Anthony Kane is somehow a

“debate .... worthy of constitutional protection.” Ante, at 1765.
Perhaps the Court is correct **1776 that “[i]f the statements
about the labor negotiations had been made in a public arena
—during a bargaining session, for example—they would have
been newsworthy.” Ante, at 1760. The point, however, is
that Bartnicki and Kane had no intention of contributing
to a public “debate” at all, and it is perverse to hold
that another's unlawful interception and knowing disclosure
of their conversation is speech “worthy of constitutional
protection.” Cf. Hurley v. Irish–American Gay, Lesbian and
Bisexual Group of Boston, Inc., 515 U.S. 557, 573, 115
S.Ct. 2338, 132 L.Ed.2d 487 (1995) (“[O]ne important
manifestation of the principle of free speech is that one who
chooses to speak may also decide ‘what not to say’ ”). The
Constitution should not protect the involuntary broadcast
of personal conversations. Even where the communications
involve public figures or *555 concern public matters,
the conversations are nonetheless private and worthy of
protection. Although public persons may have forgone the
right to live their lives screened from public scrutiny in some
areas, it does not and should not follow that they also have
abandoned their right to have a private conversation without
fear of it being intentionally intercepted and knowingly
disclosed.
The Court's decision to hold inviolable our right to broadcast
conversations of “public importance” enjoys little support
in our precedents. As discussed above, given the qualified
nature of their holdings, the Daily Mail cases cannot bear
the weight the Court places upon them. More mystifying
still is the Court's reliance upon the “Pentagon Papers” case,
New York Times Co. v. United States, 403 U.S. 713, 91 S.Ct.
2140, 29 L.Ed.2d 822 (1971) (per curiam), which involved
the United States' attempt to prevent the publication of
Defense Department documents relating to the Vietnam War.
In addition to involving Government controlled information,
that case fell squarely under our precedents holding that prior
restraints on speech bear “ ‘a heavy presumption against ...
constitutionality.’ ” Id., at 714, 91 S.Ct. 2140. Indeed, it was
this presumption that caused Justices Stewart and White to
join the 6–to–3 per curiam decision. See id., at 730–731,
91 S.Ct. 2140 (White, J., joined by Stewart, J., concurring)
(“I concur in today's judgments, but only because of the
concededly extraordinary protection against prior restraints
enjoyed by the press under our constitutional system”).
By no stretch of the imagination can the statutes at issue
here be dubbed “prior restraints.” And the Court's “parallel
reasoning” from other inapposite cases fails to persuade. Ante,
at 1765.
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Surely “the interest in individual privacy,” ante, at 1756,
at its narrowest, must embrace the right to be free from
surreptitious eavesdropping on, and involuntary broadcast of,
our cellular telephone conversations. The Court subordinates
that right, not to the claims of those who themselves wish to
speak, but to the claims of those who wish to *556 publish
the intercepted conversations of others. Congress' effort to
balance the above claim to privacy against a marginal claim
to speak freely is thereby set at naught.
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The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.
See 48 Stat. 1069, 1103.
Either actual damages or “statutory damages of whichever is the greater of $100 a day for each day of violation or
$10,000” may be recovered under 18 U.S.C. § 2520(c)(2); under the Pennsylvania Act, the amount is the greater of $100
a day or $1,000, but the plaintiff may also recover punitive damages and reasonable attorney's fees. 18 Pa. Cons.Stat.
§ 5725(a) (2000).
Title 18 U.S.C. § 2511(1)(c) provides that any person who “intentionally discloses, or endeavors to disclose, to any other
person the contents of any wire, oral, or electronic communication, knowing or having reason to know that the information
was obtained through the interception of a wire, oral, or electronic communication in violation of this subsection; ... shall
be punished....” The Pennsylvania Act contains a similar provision.
Title 18 U.S.C. § 2511(1)(a) provides: “(1) Except as otherwise specifically provided in this chapter [§§ 2510–2520 (1994
ed. and Supp. V) ] any person who—
“(a) intentionally intercepts, endeavors to intercept, or procures any other person to intercept or endeavor to intercept,
any wire, oral, or electronic communication; ... shall be punished....”
In the Boehner case, as in this suit, a conversation over a car cell phone was intercepted, but in that case the defendant
knew both who was responsible for intercepting the conversation and how they had done it. 191 F.3d, at 465. In the
opinion of the majority, the defendant acted unlawfully in accepting the tape in order to provide it to the media. Id., at
476. Apparently because the couple responsible for the interception did not eavesdrop “for purposes of direct or indirect
commercial advantage or private financial gain,” they were fined only $500. See Department of Justice Press Release,
Apr. 23, 1997. In another similar case involving a claim for damages under § 2511(1)(c), Peavy v. WFAA–TV, Inc., 221
F.3d 158 (C.A.5 2000), the media defendant in fact participated in the interceptions at issue.
In particular, calls placed on cellular and cordless telephones can be intercepted more easily than those placed on
traditional phones. See Shubert v. Metrophone, Inc., 898 F.2d 401, 404–405 (C.A.3 1990). Although calls placed on cell
and cordless phones can be easily intercepted, it is not clear how often intentional interceptions take place. From 1992
through 1997, less than 100 cases were prosecuted charging violations of 18 U.S.C. § 2511. See Statement of James K.
Kallstrom, Assistant Director in Charge of the New York Division of the FBI on February 5, 1997 before the Subcommittee
on Telecommunications, Trade, and Consumer Protection, Committee on Commerce, U.S. House of Representatives
Regarding Cellular Privacy. However, information concerning techniques and devices for intercepting cell and cordless
phone calls can be found in a number of publications, trade magazines, and sites on the Internet, see id., at 6, and at one
set of congressional hearings in 1997, a scanner, purchased off the shelf and minimally modified, was used to intercept
phone calls of Members of Congress.
See, e.g., Nix v. O'Malley, 160 F.3d 343, 346 (C.A.6 1998); McKamey v. Roach, 55 F.3d 1236, 1240 (C.A.6 1995).
In answering this question, we draw no distinction between the media respondents and Yocum. See, e.g., New York
Times Co. v. Sullivan, 376 U.S. 254, 265–266, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964); First Nat. Bank of Boston v. Bellotti,
435 U.S. 765, 777, 98 S.Ct. 1407, 55 L.Ed.2d 707 (1978).
“But while a content-based purpose may be sufficient in certain circumstances to show that a regulation is content based,
it is not necessary to such a showing in all cases.... Nor will the mere assertion of a content-neutral purpose be enough

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

17

Bartnicki v. Vopper, 532 U.S. 514 (2001)

Previous View

121 S.Ct. 1753, 167 L.R.R.M. (BNA) 2199, 149 L.Ed.2d 787, 69 USLW 4323...

10

11
12
13

14
15
16

17

18

to save a law which, on its face, discriminates based on content.” Turner Broadcasting System, Inc. v. FCC, 512 U.S.
622, 642–643, 114 S.Ct. 2445, 129 L.Ed.2d 497 (1994).
The Solicitor General has cataloged some of the cases that fall under subsection (d): “[I]t is unlawful for a company to
use an illegally intercepted communication about a business rival in order to create a competing product; it is unlawful for
an investor to use illegally intercepted communications in trading in securities; it is unlawful for a union to use an illegally
intercepted communication about management (or vice versa) to prepare strategy for contract negotiations; it is unlawful
for a supervisor to use information in an illegally recorded conversation to discipline a subordinate; and it is unlawful
for a blackmailer to use an illegally intercepted communication for purposes of extortion. See, e.g., 1968 Senate Report
67 (corporate and labor-management uses); Fultz v. Gilliam, 942 F.2d 396, 400 n. 4 (6th Cir.1991) (extortion); Dorris v.
Absher, 959 F.Supp. 813, 815–817 (M.D.Tenn.1997) (workplace discipline), aff'd. in part, rev'd in part, 179 F.3d 420 (6th
Cir.1999). The statute has also been held to bar the use of illegally intercepted communications for important and socially
valuable purposes. See In re Grand Jury, 111 F.3d 1066, 1077–1079 (3d Cir.1997).” Brief for United States 24.
Put another way, what gave rise to statutory liability in this suit was the information communicated on the tapes. See
Boehner v. McDermott, 191 F.3d 463, 484 (C.A.D.C.1999) (Sentelle, J., dissenting) (“What ... is being punished ... here
is not conduct dependent upon the nature or origin of the tapes; it is speech dependent upon the nature of the contents”).
That question was subsequently reserved in Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 837, 98 S.Ct.
1535, 56 L.Ed.2d 1 (1978).
In cases relying on such a rationale, moreover, the speech at issue is considered of minimal value. Osborne v. Ohio, 495
U.S. 103, 110 S.Ct. 1691, 109 L.Ed.2d 98 (1990); New York v. Ferber, 458 U.S., at 762, 102 S.Ct. 3348 (“The value of
permitting live performances and photographic reproductions of children engaged in lewd sexual conduct is exceedingly
modest, if not de minimis ”).
The Government also points to two other areas of the law—namely, mail theft and stolen property—in which a ban on
the receipt or possession of an item is used to deter some primary illegality. Brief for United States 14; see also post,
at 1773–1774 (REHNQUIST, C.J., dissenting). Neither of those examples, though, involve prohibitions on speech. As
such, they are not relevant to a First Amendment analysis.
The media respondents have included a list of 143 cases under § 2511(1)(a) and 63 cases under §§ 2511(1)(c) and (d)
—which must also involve violations of subsection (a)—in an appendix to their brief. The Reply Brief filed by the United
States contains an appendix describing each of the cases in the latter group.
In only 5 of the 206 cases listed in the appendixes, see n. 14, supra, n. 17, infra, was the identity of the interceptor
wholly unknown.
The legislative history of the 1968 Act indicates that Congress' concern focused on private surveillance “in domestic
relations and industrial espionage situations.” S.Rep. No. 1097, 90th Cong., 2d Sess., 225 (1968), U.S.Code Cong. &
Admin.News 1968, pp. 2112, 2274. Similarly, in connection with the enactment of the 1986 amendment, one Senator
referred to the interest in protecting private communications from “a corporate spy, a police officer without probable cause,
or just a plain snoop.” 131 Cong. Rec. 24366 (1985) (statement of Sen. Leahy).
The dissent argues that we have not given proper respect to “congressional findings” or to “ ‘Congress' factual predictions.’
” Post, at 1773. But the relevant factual foundation is not to be found in the legislative record. Moreover, the dissent does
not argue that Congress did provide empirical evidence in support of its assumptions, nor, for that matter, does it take real
issue with the fact that in the vast majority of cases involving illegal interceptions, the identity of the person or persons
responsible for the interceptions is known. Instead, the dissent advances a minor disagreement with our numbers, stating
that nine cases “involved an unknown or unproved eavesdropper.” Post, at 1774, n. 9 (emphasis added). The dissent
includes in that number cases in which the identity of the interceptor, though suspected, was not “proved” because the
identity of the interceptor was not at issue or the evidence was insufficient. In any event, whether there are 5 cases or 9
involving anonymous interceptors out of the 206 cases under § 2511, in most of the cases involving illegal interceptions,
the identity of the interceptor is no mystery. If, as the proponents of the dry-up-the-market theory would have it, it is
difficult to identify the persons responsible for illegal interceptions (and thus necessary to prohibit disclosure by third
parties with no connection to, or responsibility for, the initial illegality), one would expect to see far more cases in which
the identity of the interceptor was unknown (and, concomitantly, far fewer in which the interceptor remained anonymous).
Thus, not only is there a dearth of evidence in the legislative record to support the dry-up-the-market theory, but what
postenactment evidence is available cuts against it.
Indeed, even the burden of justifying restrictions on commercial speech requires more than “ ‘mere speculation or
conjecture.’ ” Greater New Orleans Broadcasting Assn., Inc. v. United States, 527 U.S. 173, 188, 119 S.Ct. 1923, 144
L.Ed.2d 161 (1999).
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Our holding, of course, does not apply to punishing parties for obtaining the relevant information unlawfully. “It would
be frivolous to assert—and no one does in these cases—that the First Amendment, in the interest of securing news or
otherwise, confers a license on either the reporter or his news sources to violate valid criminal laws. Although stealing
documents or private wiretapping could provide newsworthy information, neither reporter nor source is immune from
conviction for such conduct, whatever the impact on the flow of news.” Branzburg v. Hayes, 408 U.S. 665, 691, 92 S.Ct.
2646, 33 L.Ed.2d 626 (1972).
“ ‘The essential thrust of the First Amendment is to prohibit improper restraints on the voluntary public expression of
ideas; it shields the man who wants to speak or publish when others wish him to be quiet. There is necessarily, and
within suitably defined areas, a concomitant freedom not to speak publicly, one which serves the same ultimate end as
freedom of speech in its affirmative aspect.’ ” Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S., at 559, 105
S.Ct. 2218 (quoting Estate of Hemingway v. Random House, Inc., 23 N.Y.2d 341, 348, 296 N.Y.S.2d 771, 244 N.E.2d
250, 255 (1968)).
Moreover, “our decisions establish that absent exceptional circumstances, reputational interests alone cannot justify the
proscription of truthful speech.” Butterworth v. Smith, 494 U.S. 624, 634, 110 S.Ct. 1376, 108 L.Ed.2d 572 (1990).
See, e.g., Florida Star v. B.J.F., 491 U.S. 524, 535, 109 S.Ct. 2603, 105 L.Ed.2d 443 (1989) (acknowledging “the ‘timidity
and self-censorship’ which may result from allowing the media to be punished for publishing truthful information”).
See 18 U.S.C. § 2511(1) (1994 ed. and Supp. V); Ala.Code § 13A–11–30 et seq. (1994); Alaska Stat. Ann. § 42.20.300(d)
(2000); Ark.Code Ann. § 5–60–120 (1997); Cal.Penal Code Ann. § 631 (West 1999); Colo.Rev.Stat. § 18–9–303 (2000);
Del.Code Ann., Tit. 11, § 1336(b)(1) (1995); D.C.Code Ann. § 23–542 (1996); Fla. Stat. § 934.03(1) (Supp.2001);
Ga.Code Ann. § 16–11–66.1 (1996); Haw.Rev.Stat. § 803–42 (1993); Idaho Code § 18–6702 (1997); Ill. Comp. Stat.,
ch. 720, § 5/14–2(b) (1999 Supp.); Iowa Code § 808B.2 (1994); Kan. Stat. Ann. § 21–4002 (1995); Ky.Rev.Stat. Ann.
§ 526.060 (Michie 1999); La.Rev.Stat. Ann. § 15:1303 (West 1992); Me.Rev.Stat. Ann., Tit. 15, § 710(3) (Supp.2000);
Md. Cts. & Jud. Proc.Code Ann. § 10–402 (Supp.2000); Mass. Gen. Laws § 272:99(C)(3) (1997); Mich. Comp. Laws
Ann. § 750.539e (West 1991); Minn.Stat. § 626A.02 (2000); Mo.Rev.Stat. § 542.402 (2000); Neb.Rev.Stat. § 86–702
(1999); Nev.Rev.Stat. § 200.630 (1995); N.H.Rev.Stat. Ann. § 570–A:2 (Supp.2000); N.J. Stat. Ann. § 2A:156A–3 (West
Supp.2000); N.M. Stat. Ann. § 30–12–1 (1994); N.C. Gen.Stat. § 15A–287 (1999); N.D. Cent.Code § 12.1–15–02 (1997);
Ohio Rev.Code Ann. § 2933.52(A)(3) (1997); Okla. Stat., Tit. 13, § 176.3 (2000 Supp.); Ore.Rev.Stat. § 165.540 (1997);
18 Pa. Cons.Stat. § 5703 (2000); R.I. Gen. Laws § 11–35–21 (2000); Tenn.Code Ann. § 39–13–601 (1997); Tex. Penal
Code Ann. § 16.02 (Supp.2001); Utah Code Ann. § 77–23a–4 (1982); Va.Code Ann. § 19.2–62 (1995); W. Va.Code §
62–1D–3 (2000); Wis. Stat. § 968.31(1) (1994); Wyo. Stat. Ann. § 7–3–602 (1995).
“Electronic communication” is defined as “any transfer of signs, signals, writing, images, sounds, data, or intelligence of
any nature transmitted in whole or in part by a wire, radio, electromagnetic, photoelectronic or photooptical system.” 18
U.S.C. § 2510(12) (1994 ed., Supp. V).
The one exception was Daily Mail, where reporters obtained the juvenile defendant's name from witnesses to the crime.
See 443 U.S., at 99, 99 S.Ct. 2667. However, the statute at issue there imposed a blanket prohibition on the publication
of the information. See id., at 98–99, 99 S.Ct. 2667. In contrast, these antidisclosure provisions do not prohibit publication
so long as the information comes from a legal source.
In 1986, to ensure that only the most culpable could face liability for disclosure, Congress increased the scienter
requirement from “willful” to “intentional.” 18 U.S.C. § 2511(1)(c); see also S.Rep. No. 99–541, p. 6 (1986) (“In order to
underscore that the inadvertent reception of a protected communication is not a crime, the subcommittee changed the
state of mind requirement under [Title III] from ‘willful’ to ‘intentional’ ”)
Tellingly, we noted in Florida Star that “[t]o the extent sensitive information rests in private hands, the government may
under some circumstances forbid its nonconsensual acquisition, thereby bringing outside of the Daily Mail principle the
publication of any information so acquired.” 491 U.S., at 534, 109 S.Ct. 2603; see also id., at 535, 109 S.Ct. 2603 (“[I]t
is highly anomalous to sanction persons other than the source of [the] release”).
The problem is pervasive because legal “radio scanners [may be] modified to intercept cellular calls.” S.Rep. No. 99–
541, at 9. For example, the scanner at issue in Boehner v. McDermott, 191 F.3d 463 (C.A.D.C.1999), had been recently
purchased at Radio Shack. See Thompson, 35 Am.Crim. L.Rev., at 152, and n. 138 (citing Stratton, Scanner Wasn't
Supposed to Pick up Call, But it Did, Orlando Sentinel, Jan. 18, 1997, p. A15).
In crafting the exclusionary rule, we did not first require empirical evidence. See Elkins, 364 U.S., at 218, 80 S.Ct. 1437
(“Empirical statistics are not available to show that the inhabitants of states which follow the exclusionary rule suffer less
from lawless searches and seizures than do those of states which admit evidence unlawfully obtained”). When it comes
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to this Court's awesome power to strike down an Act of Congress as unconstitutional, it should not be “do as we say,
not as we do.”
The Court attempts to distinguish Ferber and Osborne on the ground that they involved low-value speech, but this has
nothing to do with the reasonableness of the “dry-up-the-market” theory. The Court also posits that Congress here could
simply have increased the penalty for intercepting cellular communications. See ante, at 1762. But the Court's backseat legislative advice does nothing to undermine the reasonableness of Congress' belief that prohibiting only the initial
interception would not effectively protect the privacy interests of cellular telephone users.
The Court observes that in many of the cases litigated under § 2511(1), “the person or persons intercepting the
communication ha[ve] been known.” Ante, at 1763. Of the 206 cases cited in the appendices, 143 solely involved § 2511(1)
(a) claims of wrongful interception—disclosure was not at issue. It is of course unremarkable that intentional interception
cases have not been pursued where the identity of the eavesdropper was unknown. Of the 61 disclosure and use cases
with published facts brought under §§ 2511(1)(c) and (d), 9 involved an unknown or unproved eavesdropper, 1 involved a
lawful pen register, and 5 involved recordings that were not surreptitious. Thus, as relevant, 46 disclosure cases involved
known eavesdroppers. Whatever might be gleaned from this figure, the Court is practicing voodoo statistics when it states
that it undermines the “dry-up-the-market” theory. See ante, at 1763, n. 17. These cases say absolutely nothing about
the interceptions and disclosures that have been deterred.

End of Document
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In the Matter of Richard Beach, Appellant,
v.
Donald J. Shanley, as
Special District Attorney of
Rensselaer County, Respondent.
Court of Appeals of New York
Argued March 19, 1984;
decided May 10, 1984

CITE TITLE AS: Matter of Beach v Shanley
SUMMARY
Appeal from an order of the Appellate Division of the
Supreme Court in the Third Judicial Department, entered
August 8, 1983, which (1) reversed, on the law, an order
of the Rensselaer County Court (M. Andrew Dwyer, Jr., J.;
opn 118 Misc 2d 195) granting a motion by petitioner to
quash a subpoena issued by the Special District Attorney
of Rensselaer County commanding petitioner's appearance
before a Special Rensselaer County Grand Jury, and (2)
denied the motion.
In April of 1982, the Rensselaer County Sheriff suspended
a lieutenant and a captain for their alleged involvement in
retaining or selling guns that had been turned over to the
Sheriff's office for destruction. A Grand Jury was convened to
investigate the office and, on October 26, 1982, three reports
were handed up to a Supreme Court Justice. Two of the reports
were ordered sealed, and the District Attorney revealed that
these reports recommended the removal of two unidentified
public officials. Petitioner, a reporter for a television station in
Schenectady, was contacted by a source whom he refuses to
identify. In return for petitioner's express agreement to guard
the individual's identity, the source gave information about
at least one of the sealed reports. On October 27 and 28, the
television station broadcast reports that the Sheriff was one of

the public officials whose removal had been recommended.
On November 9, petitioner was served with a subpoena ad
testificandum to appear the next day before a Rensselaer
County Grand Jury, which was investigating the disclosure
of the sealed Grand Jury report. Petitioner moved to quash
his subpoena on November 10. Before he could serve his
papers, the District Attorney disqualified himself because of
the possibility that someone in his office was responsible for
disclosing the sealed report's contents. The respondent in this
proceeding was appointed as Special *242 District Attorney,
and he withdrew the November 9 subpoenas. Respondent then
had a subpoena duces tecum served on January 17, 1983,
directed to petitioner. The basic thrust of the Grand Jury's
investigation was to determine whether the contents of the
sealed report were disclosed by a grand juror or a public
official or public employee in violation of section 215.70 of
the Penal Law. Petitioner again moved to quash the subpoena,
arguing that New York's Shield Law (Civil Rights Law, § 79h) provided him with an absolute privilege to keep his source's
identity private. The County Court granted petitioner's motion
to quash the subpoena. The Appellate Division reversed and
reinstated the subpoena.
The Court of Appeals reversed and granted the motion
to quash the subpoena, holding, in an opinion by Chief
Judge Cooke, that the Shield Law protects reporters who
refuse to reveal their news sources, notwithstanding that
the information concerns criminal activity and even when
revealing the information to the reporter might itself be a
criminal act.
Matter of Beach v Shanley, 94 AD2d 542, reversed.
HEADNOTES
Newspapers
Shield Law
(1) Under section 79-h of the Civil Rights Law, the so-called
“Shield Law”, reporters are protected against compulsory
disclosure of their sources or information obtained in the
news-gathering process, notwithstanding that the information
concerns criminal activity and even when revealing the
information to the reporter might itself be a criminal act.
Accordingly, a subpoena duces tecum requiring petitioner
television reporter to appear before a Grand Jury investigating
the unauthorized disclosure of another Grand Jury sealed
report to determine whether the contents of the sealed Grand
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Jury report were disclosed by a grand juror or a public official
or public employee in violation of section 215.70 of the
Penal Law, must be quashed pursuant to section 79-h; further,
section 79-h does not violate the constitutional proscription
against laws that suspend or impair a Grand Jury's power
to inquire into willful misconduct by a public officer (NY
Const, art I, §6), since the impact of the Shield Law on such
investigations is incidental. The Court of Appeals declines the
invitation to enunciate a reporter's privilege under the State
Constitution's guarantee of freedom of the press (NY Const,
art I, §8), which would exist wholly apart from the statutory
privilege.

Witnesses
Subpoena
Motion to Quash
(2) A Grand Jury subpoena duces tecum seeking documents
which are allegedly subject to a privilege may be attacked in
a motion to quash before production is made or the witness
appears before the Grand Jury. Accordingly, an application
by petitioner television reporter to quash a subpoena duces
tecum served by respondent Special *243 District Attorney
is not premature insofar as the subpoena demanded that
petitioner produce for the Grand Jury his notes, records and
other physical materials that may be privileged under the
Shield Law (Civil Rights Law, § 79-h); further, petitioner's
application is not inappropriate even insofar as he attempts to
avoid any appearance before the Grand Jury, since respondent
concedes that the entire focus of the Grand Jury's inquiry
would be on the identity of petitioner's confidential source
or other information that petitioner obtained in the course of
his journalistic activities, which would at least nominally be
within the scope of the Shield Law's privilege from disclosure.

POINTS OF COUNSEL
Peter L. Danziger and Salvatore D. Ferlazzo for appellant.
I. Section 79-h of the Civil Rights Law permits reporter
Beach to withhold the identity of his news source from the
Grand Jury under the facts of the instant case. (Hennigan
v Buffalo Courier Express Co., 85 AD2d 924; Greenburg v
CBS Inc., 69 AD2d 693; People [Fischer] v Dan, 41 AD2d
687, 32 NY2d 613; People v Monroe, 82 Misc 2d 850;
Hammelburger v Foursom Inn Corp., 54 NY2d 580; Burns

Jackson Miller Summit & Spitzer v Lindner, 59 NY2d 314;
People v Iannaccone, 112 Misc 2d 1057; People v Graham,
55 NY2d 144; Oak Beach Inn Corp. v Babylon Beacon, 92
AD2d 102; Wilkins v Kalla, 118 Misc 2d 34.) II. Newscaster
Beach has the constitutional right not to appear and testify
at the instant Grand Jury proceedings. (Branzburg v Hayes,
408 US 665; Gibson v Florida Legislative Committee, 372 US
539; Saxbe v Washington Post Co., 417 US 843; United States
v Burke, 700 F2d 70; Baker v F & F Inv., 470 F2d 778, 411
US 966; Zerilli v Smith, 656 F2d 705; United States v Orsini,
424 F Supp 229; People v Bova, 118 Misc 2d 14; Matter of
New York State Dept. of Taxation & Fin. v New York State
Dept. of Law, 44 NY2d 575.)
Donald J. Shanley, Special District Attorney, respondent pro
se.
I. The issuance of the subpoena to appellant was justified.
(Blair v United States, 250 US 273; Matter of Morse, 42 Misc
664; People v “John Doe”, 247 App Div 324, 272 NY 473;
Matter of Maison & Co. v Hynes, 50 AD2d 13; United States
v Bisceglia, 420 US 141.) II. There is here no constitutional
privilege. (Branzburg v Hayes, 408 US 665; People v Monroe,
82 Misc 2d 850; Matter of Andrews v Andreoli, 92 Misc 2d
410; People v Marahan, 81 Misc 2d 637; Matter of Grand
Jury Proceedings [Doe], 86 AD2d 672; People v Dupree, 88
Misc 2d 791.) III. There is here no *244 statutory privilege.
(Matter of Dan v Simonetti, 80 Misc 2d 399; People [Fisher]
v Dan, 41 AD2d 687, 32 NY2d 613, 764, 967; Matter of
Grand Jury Proceedings [Doe], 86 AD2d 672; Matter of Jerry
v Board of Educ., 35 NY2d 534.)
Jack C. Landau and Judy D. Lynch for The Reporters
Committee for Freedom of the Press, amicus curiae.
I. The New York Shield Law is absolute and does not conflict
with section 6 of article I of the New York State Constitution.
(Baker v F & F Inv., 470 F2d 778, 411 US 966; Matter of
Wood v Hughes, 9 NY2d 144; Branzburg v Hayes, 408 US
665; Matter of Petroleum Prods. Antitrust Litigation, 680
F2d 5; Zerilli v Smith, 656 F2d 705; Matter of New York
State Dept. of Taxation & Fin. v New York State Dept. of
Law, 44 NY2d 575; Matter of Priest v Hennessy, 51 NY2d
62; Matter of Vanderbilt [Rosner -- Hickey], 57 NY2d 66;
People v Percy, 74 Misc 2d 522, 45 AD2d 284, 38 NY2d
806; People v Frank, 101 Misc 2d 736.) II. The court below
misread Branzburg v Hayes which established a qualified
constitutional reporters' privilege. (Branzburg v Hayes, 408
US 665; Zerilli v Smith, 656 F2d 705; Bruno & Stillman
v Globe Newspapers Co., 633 F2d 583; United States v
Cuthbertson, 630 F2d 139; Miller v Transamerican Press,
621 F2d 721; Silkwood v Kerr-McGee Corp., 563 F2d 433;
United States v Steelhammer, 539 F2d 373; Farr v Pritchess,
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522 F2d 464, 427 US 912; Baker v F & F Inv., 470 F2d 778;
Bursey v United States, 466 F2d 1059.)
Floyd Abrams, Edward P. Krugman, Katharine P. Darrow
and Alice Neff Lucan for The New York Times Company and
others, amici curiae.
I. The New York Constitution requires that these subpoenas
be quashed. (Branzburg v Hayes, 408 US 665; Baker v F &
F Inv., 470 F2d 778, 411 US 966; Matter of Petroleum Prods.
Antitrust Litigation, 680 F2d 5; Zerilli v Smith, 656 F2d
705; Silkwood v Kerr-McGee Corp., 563 F2d 433; Wilkins
v Kalla, 118 Misc 2d 34; United States v Burke, 700 F2d
70; United States v Cuthbertson, 630 F2d 139, cert den
sub nom. Cuthbertson v CBS, Inc., 449 US 1126; People v
Ferber, 57 NY2d 256; Chapadeau v Utica Observer- Dispatch,
38 NY2d 196. II. The New York Shield Law requires that
these subpoenas be quashed. (Landmark Communications v
Virginia, 435 US 829; Smith v Daily Mail Pub. Co., 443 US
97; Matter of *245 Wood v Hughes, 9 NY2d 144; Matter of
Grand Jury Investigation, 59 NY2d 130; People v McAlpin,
50 Misc 2d 579; Whalen v Roe, 429 US 589.)
Dean Ringel, Victor A. Kovner, Steven Klugman, Eric M.
Freedman, Ralph N. Gimbel, Robert P. Marshall, Jr., and
Allen Y. Shaklan for Committee on Communications Law of
the Association of the Bar of the City of New York, amicus
curiae.
I. The Shield Law clearly applies to these subpoenas and is
constitutional as so applied. (Matter of Wood v Hughes, 9
NY2d 144; Matter of New York State Dept. of Taxation &
Fin. v New York State Dept. of Law, 44 NY2d 575; Matter of
Grand Jury Investigation, 59 NY2d 130; People v McAlpin,
50 Misc 2d 579.) II. The subpoenas should be quashed under
the New York and United States Constitutions. (Branzburg
v Hayes, 408 US 665; Baker v F & F Inv., 470 F2d 778,
411 US 966; United States v Burke, 700 F2d 70; Landmark
Communications v Virginia, 435 US 829; New York Times
Co. v United States, 403 US 713; Matter of Petroleum Prods.
Antitrust Litigation, 680 F2d 5; Matter of Selcraig, 705 F2d
789; Zerilli v Smith, 656 F2d 705; Silkwood v Kerr-McGee
Corp., 563 F2d 433; Wilkins v Kalla, 118 Misc 2d 34.)
John W. Tabner and Edward M. Scher for New York State
Broadcasters Association, Inc., amicus curiae.
Given the facts of the instant case, section 79-h of the Civil
Rights Law of the State of New York does not violate section
6 of article I of the New York State Constitution. (Branzburg
v Hayes, 408 US 665; Matter of Seitz v Drogheo, 21 NY2d
181; People ex rel. McNeill v Marrow, 32 AD2d 375; People
v Epton, 19 NY2d 496.)
OPINION OF THE COURT

Chief Judge Cooke.
(1) In enacting the so-called “Shield Law,” the Legislature
expressed a policy according reporters strong protection
against compulsory disclosure of their sources or information
obtained in the news-gathering process. As the statute is
framed, the protection is afforded notwithstanding that the
information concerns criminal activity and, indeed, even
when revealing the information to the reporter might itself
be a criminal act. Consequently, in the *246 circumstances
here, a subpoena requiring a television reporter to appear
before a grand jury investigating the unauthorized disclosure
of another grand jury's report should be quashed.
In April 1982, the Rensselaer County Sheriff suspended a
lieutenant and a captain for their alleged involvement in
retaining or selling guns that had been turned over to the
Sheriff's Office for destruction. A grand jury was convened
to investigate the office. No indictments were issued, but, on
October 26, 1982, three reports were handed up to a Supreme
Court Justice.
One report was immediately released to the public. Among
other things, the report criticized the adequacy of the Sheriff's
supervision and the lack of hiring standards. The other two
reports were ordered sealed pursuant to CPL 190.85. The
District Attorney revealed that these reports recommended the
removal of two unidentified public officials.
Petitioner, a reporter for Station WRGB-TV in Schenectady,
was contacted by a source whom he refuses to identify.
In return for petitioner's express agreement to guard the
individual's identity, the source gave information about at
least one of the sealed reports. On October 27 and 28, Station
WRGB broadcast reports that the Sheriff was one of the public
officials whose removal had been recommended.
On November 9, petitioner was served with a subpoena ad
testificandum to appear the next day before a Rensselaer
County Grand Jury that was investigating the “disclosure of
a certain sealed Grand Jury report.” At that point, no one
else had testified or had been subpoenaed before the Grand
Jury. Petitioner moved to quash his subpoena on November
10. Before he could serve his papers, the District Attorney
disqualified himself because of the possibility that someone
in his office was responsible for disclosing the sealed report's
contents. The respondent in this proceeding was appointed as
Special District Attorney, and he withdrew the November 9
subpoenas. *247
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Respondent had a subpoena duces tecum issued on January
17, 1983, directed to petitioner.1 The basic thrust of the Grand
Jury's investigation was to determine whether the contents
of the sealed report were disclosed by a grand juror or a
public official or public employee in violation of section
215.70 of the Penal Law.2 Petitioner again moved to quash the
subpoena, arguing that New York's Shield Law (Civil Rights
Law, § 79-h) provided him with an absolute privilege to keep
his source's identity private. County Court granted petitioner's
motion.
The Appellate Division disagreed and reinstated the
subpoena. That court reasoned that, in the present
circumstances, the statute was invalid because it impaired
a grand jury's power to investigate public officials (see NY
Const, art I, §6). This court now reverses.
(2) The parties ask us to decide if a reporter may invoke
the Shield Law when the very disclosure of information by
the confidential source may have been a criminal act. As a
preliminary matter, though, it has been suggested that the
present proceeding is premature as the Shield Law creates
an evidentiary privilege and a protection against contempt
orders, but it does not authorize the quashing of grand jury
subpoenas.3 Under the circumstances of this matter, the
motion to quash is not inappropriate.
Generally, a grand jury's power to issue subpoenas is
unfettered. An attempt to avoid a subpoena will be successful
only if the movant can show that the evidence sought
is immaterial or irrelevant, or that “the futility of the
process *248 to uncover anything legitimate is inevitable or
obvious” (see Matter of Edge Ho Holding Corp., 256 NY 374,
382). As with many rules, application of this principle varies
according to the factual context. To the extent that a subpoena
seeks testimony, the assertion that the contemplated testimony
is subject to a privilege will not usually justify quashing
the subpoena (see id., at pp 381-382; Matter of Hirshfield v
Craig, 239 NY 98, 118; Matter of Pennock v Lane, 18 AD2d
1043, 1044; 2A Weinstein-Korn-Miller, NY Civ Prac, par
2304.13, p 23-73). In that event, litigation must await such
time as when the witness refuses to answer the question on
the ground that privileged information is concerned and an
attempt is made to compel a response. A different situation
prevails when a subpoena seeks the production of documents
that are assertedly subject to a privilege. The privilege's
purpose is thwarted if the documents must be revealed before
it will be determined whether their contents are protected

against disclosure (see Matter of Hirshfield v Craig, supra).
Consequently, a subpoena duces tecum may be attacked by
a motion to quash before production is made or the witness
appears before the Grand Jury (see Matter of Grand Jury
Investigation, 59 NY2d 130; 2A Weinstein-Korn-Miller, NY
Civ Prac, par 2304.13).
Petitioner's application to quash the subpoena duces tecum
is not premature insofar as the subpoena demanded that
petitioner produce his notes, records, and other physical
materials that may be privileged under the Shield Law. More
troubling is petitioner's attempt to avoid any appearance
before the Grand Jury. As noted, the assertion of a testimonial
privilege normally must be withheld until a question is
posed. The factual setting of the present appeal obviates
this requirement. Respondent concedes that the entire focus
of the Grand Jury's inquiry would be on the identity of
petitioner's confidential source and other information that
petitioner obtained in the course of his journalistic activities,
which would be at least nominally within the scope of the
Shield Law's privilege. All that would be gained by requiring
the parties to go through the formality of appearing before
the Grand Jury is that a court would have a transcript of
petitioner's giving his *249 name, address, and occupation
before refusing to answer any questions.4 In view of
respondent's explicit concession in our court as to the sole
objective of the service of the subpoena on petitioner, it is
considered that the ultimate substantive issue presented for
resolution is the equivalent of whether petitioner could be
punished for contempt in the event of his failure to disclose
his source to the Grand Jury.
It bears noting that this is not intended to undermine a grand
jury's power to issue subpoenas, either generally or as to
the subpoenas under consideration here. Indeed, it would not
have been an abuse of discretion for the courts below to
have dismissed as premature the motion to quash insofar as it
related to petitioner's obligation to appear and testify before
the Grand Jury.
Having disposed of this procedural point, attention now turns
to the merits of petitioner's assertion that the information
sought is protected under section 79-h of the Civil Rights
Law.
New York first adopted a Shield Law 14 years ago (L 1970,
ch 615). In approving the legislation, Governor Rockefeller
stated:
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“The bill protects journalists and newscasters from charges
of contempt in any proceeding brought under State law for
refusing or failing to disclose information or sources of
information obtained in the course of gathering news for
publication.
“Freedom of the press is one of the foundations upon which
our form of government is based. A representative democracy,
such as ours, cannot exist unless there is a free press both
willing and able to keep the public informed of all the news.
“The threat to a newsman of being charged with contempt
and of being imprisoned for failing to disclose his *250
information or its sources can significantly reduce his ability
to gather vital information.” (NY Legis Ann, 1970, p 508.)
Over the next few years, a number of courts held that the
statute afforded less than an absolute shield (see, e.g., People
[Fischer] v Dan, 41 AD2d 687, app dsmd 32 NY2d 764;
Matter of Wolf v People, 69 Misc 2d 256, affd 39 AD2d
864; Matter of WBAI-FM, 68 Misc 2d 355, affd sub nom.
Matter of WBAI-FM v Proskin, 42 AD2d 5). In 1975, the
Legislature reacted by adding a provision prohibiting grand
juries from pursuing contempt proceedings against reporters
(see L 1975, ch 316). Further judicial circumscriptions of the
statute resulted in its further amendment by the Legislature
to strengthen its protection for reporters (see L 1981, ch
468). The sponsor of the 1981 bill expressly described its
purpose to “correct loopholes and fill gaps in the existing
statute” (Memorandum of Assemblyman Steven Sanders,
Governor's Bill Jacket, L 1981, ch 468, p 1). “The original
intent of the Legislature in 1970 is to be reinforced, and
strengthened. Case history makes it abundantly clear that the
courts have been all too often disinclined to follow the letter
or even the spirit of the existing law. This bill reinforces the
original provisions and expands on them definitively” (id.).
The current statute embodies the Legislature's intent to
grant a broad protection.5 “News” is defined as “written,
*251 oral, pictorial, photographic, or electronically recorded
information or communication concerning local, national
or worldwide events or other matters of public concern
or public interest or affecting the public welfare” (Civil
Rights Law, § 79-h, subd [a], par [8]). In effect, the statute
precludes any body from having a reporter held in contempt,
fined, or imprisoned for refusing to disclose news or the
identity of a source, regardless of whether the information is
highly relevant to a governmental inquiry and whether the
information was solicited or volunteered (Civil Rights Law, §

79-h, subds [b], [d]). Moreover, “[a]ny information obtained
in violation of the [statute] shall be inadmissible in any action
or proceeding or hearing before any agency” (Civil Rights
Law, § 79-h, subd [c]).
The inescapable conclusion is that the Shield Law provides
a broad protection to journalists without any qualifying
language. It does not distinguish between criminal and civil
matters, nor does it except situations where the reporter
observes a criminal act (see NY Legis Ann, 1970, pp *252
33-34). Although this may thwart a grand jury investigation,
the statute permits a reporter to retain his or her information,
even when the act of divulging the information was itself
criminal conduct. “Even if one were to be in disagreement
with the wisdom of the policy underlying section 79-h and
no matter how heinous the crime under investigation, the
courts are not free to ignore the mandate of the Legislature
and substitute a policy of their own” (Matter of WBAI- FM
v Proskin, 42 AD2d 5, 10, supra [Cooke, J., dissenting]; see
Matter of City Council v Goldwater, 284 NY 296, 302).
(1) It is conceded that the information sought from petitioner
comes within the scope of the Shield Law and, if no
exceptions exist, then the statutory protection applies.
Respondent contends that, in the immediate situation, section
79-h is invalid because it runs afoul of the constitutional
proscription against laws that suspend or impair a grand jury's
power to inquire into willful misconduct by a public officer
(NY Const, art I, §6).6 This is not persuasive.
At the outset, it must be remarked that the Grand Jury
investigation here is not necessarily one into willful
misconduct by a public officer. In its lengthy list of persons
subject to criminal sanctions for unlawful Grand Jury
disclosure, section 215.70 of the Penal Law includes public
officers, public employees, and grand jurors, whose status is
probably not that of “public officer.” Thus, the Grand Jury's
attempt to ascertain who divulged the contents of the sealed
report may result in the discovery of willful misconduct by
a public officer, but it may just as readily determine that
someone other than a “public officer” was the transgressor.
The constitutional provision against impairing a grand jury's
power was not intended to prevent the Legislature from
creating evidentiary privileges or their equivalent that have an
incidental impact on investigations into willful misconduct by
public officers. This court long ago noted that “the proposal
was advanced solely for the purpose of *253 making certain
that the Legislature of this State would never be able to *
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* * take from the grand jury its authority to investigate and
indict for alleged criminal acts by public officials” (Matter of
Wood v Hughes, 9 NY2d 144, 150 [emphasis added]). The
particular events that triggered the amendment were “[t]hat at
a special session of the [Pennsylvania] Legislature a statute
was adopted suspending the grand jury investigation into a
public official, and depriving the grand jury of the power to
act in the matter” (3 Rev Record of Constitutional Convention
of 1938, p 2572). The sponsor's concern was stated on the
record (id., at pp 2570-2571):

complete immunity to private citizens who have engaged
in bribery or extortion, regardless of a prosecutor's desire
to obtain waivers (cf. CPL 190.50, subds 3, 4). Finally, to
the extent that the normal rules of evidence are applicable
to grand juries (CPL 190.30, subd 1), a question might be
raised as to their force when they operate to “impair” an
investigation of a public officer.

“We have had, within the last few weeks, the experience
in a sister state of the legislature, acting together with the
Governor, halting a grand jury investigation into a public
official's misconduct on the theory that the legislature would
investigate itself and its own officials, and that the grand jury
would be deprived of the power to do so or at least its power
would be suspended.

There can be no question that the drafters of the 1938
amendment to section 6 of article I did not intend the
consequences that would result from this hypertechnical
interpretation of “impair or suspend.” That language was
meant to prevent legislation that directly restricts a grand
jury's right to inquire or that, although facially neutral, would
have its primary impact by limiting investigations of public
officers. The Shield Law is not such a statute. Its impact on
investigations of public officers is incidental. It is, therefore,
constitutionally valid.

“The function of grand juries in the investigation of the
misconduct of public officials is one of the most important
functions served by the grand jury system today. The
existence of an independent agency drawn from the citizenry
at large for that purpose is one of the most estimable features
of the American system of government. It has served well.
Recent experience has demonstrated that * * * it is not beyond
the reach of legislative interference. And the purpose of this
amendment is to protect, at least, that function of the grand
jury against legislative interference.

Petitioner and some of the amici curiae invite the court in
this case to enunciate a reporter's privilege under the State
Constitution's guarantee of freedom of the press (NY Const,
art I, §8), which would exist wholly apart from the statutory
privilege. This the court declines to do. Courts should not
decide constitutional questions when a case can be disposed
of on a nonconstitutional ground (see People v Felix, 58 NY2d
156, 161; People v Carcel, 3 NY2d 327, 330; Matter of Peters
v New York City Housing Auth., 307 NY 519, 527; Holroyd
v Town of Indian Lake, 180 NY 318, 325).

“* * * If a state as highly civilized as the State
of Pennsylvania, having substantially the same type of
cosmopolitan population as the State of New York, can
undertake to do what the legislative body and the Governor
of that state undertook to do, we ought here and now in our
State guarantee that nothing of that kind can ever happen in
New York State.”

Accordingly, the order of the Appellate Division should be
reversed, with costs, and the motion to quash the subpoena
should be granted. *255

Nothing suggests that the drafters intended to abrogate
evidentiary privileges, or protections such as are afforded
by the Shield Law, at least not where the result would only
indirectly hinder a grand jury's power to investigate. *254
Indeed, under respondent's argument, all statutory restrictions
on a grand jury's ability to investigate public officers would be
invalid. Thus, the spousal, attorney-client, physician-patient,
clergy, psychologist, and social worker privileges (CPLR
4502-4505, 4507, 4508) would all be ineffective.7 Similarly,
a grand jury investigating corruption would be able to give

Wachtler, J.
(Concurring).
In my view the Grand Jury subpoena directed to the reporter
in this case was properly quashed, not only because the Shield
Law affords a privilege in this instance, but also because
the reporter and the press generally should be entitled, as
a matter of right, to claim this protection under the State
Constitution. Since the Grand Jury has asserted a right to
compel the reporter's testimony as an incident to its general
power to investigate under the State Constitution (NY Const,
art I, §6), we must recognize that the State Constitution also
guarantees a free press (NY Const, art I, §8) and should leave
no doubt that it necessarily affords a reporter or newspaper
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the right not to be held in contempt for refusal to disclose
news sources to State investigators or investigative bodies,
irrespective of any privileges granted by the Legislature now
or in the future.
The fact that the Supreme Court has held the First
Amendment applicable to the States does not eliminate the
right or the need of this State to provide a distinct guarantee
of freedom of the press under the State Constitution (Prune
Yard Shopping Center v Robins, 447 US 74, 81). It is
often forgotten that diversity is the essence of federalism
and that the Federal Constitution only guarantees minimum
protections, leaving to the States the task of affording
additional or greater rights under their Constitutions, tailored
to the special needs and traditions of the various States
(People v Adams, 53 NY2d 241, 250). There is probably no
area in which State attitudes are more diverse, and thus where
independent State constitutional rights serve their intended
purposes, than in the area dealing with freedom of expression
(e.g., Miller v California, 413 US 15).
This State has long provided one of the most hospitable
climates for the free exchange of ideas. The tradition existed
in colonial times, as is exemplified by the acquittal in 1735
of John Peter Zenger who, interestingly, was prosecuted for
publishing articles critical of the New York colonial Governor
after he refused to disclose his source (23 Encyclopaedia
Britannica [1956 ed], p 944; Hentoff, The *256 First
Freedom [1980], pp 63-68). In the 19th century a large portion
of the publishing industry was established in New York and
the State began to serve as a cultural center for the Nation. It
still enjoys that status.
It is consistent with that tradition for New York to
provide broad protections, often broader than those provided
elsewhere, to those engaged in publishing and particularly
to those performing the sensitive role of gathering and
disseminating news of public events. The ability of the
press to gather information is deterred if the press can
be compelled to disclose their sources to the government.
Similarly, publishers and reporters will be reluctant to publish
what they have learned if they can be jailed, fined, or
otherwise held in contempt for refusing to disclose the source
of their information to State investigators.
In my view, therefore, protection from contempt for refusal to
disclose a source is not merely a privilege granted to the press
by the Legislature, but is essential to the type of freedom of

expression traditionally expected in this State and should be
recognized as a right guaranteed by the State Constitution.
Meyer, J.
(Dissenting).
The prematurity of the present proceeding is underscored by
the majority's suggestion that the Grand Jury's investigation
may result in the discovery that someone other than a “public
officer” violated the secrecy provision of section 215.70 of
the Penal Law. What is protected by subdivision (b) of section
79-h of the Civil Rights Law is disclosure of “the source of
any * * * news.” If petitioner appears before the Grand Jury,
there is at least one question in addition to name, address and
occupation that can be asked without violation of the statute:
Was a public official the source of your information about
the Grand Jury's report? Although that question would touch
upon one possible characteristic of the source, it would not
require petitioner to “disclose * * * the source” within the
proscription of the statute.
In effect, the majority assumes that the answer to that
question would be in the affirmative and concludes that even
so, the statute would protect petitioner, notwithstanding the
constitutional mandate of section 6 of article I that “The power
of grand juries to inquire into the wilful *257 misconduct in
office of public officers * * * shall never be * * * impaired by
law.” Clearly, section 79-h of the Civil Rights Law is a “law”
and just as clearly by using it to block inquiry concerning
whether a public officer violated the Penal Law, that law
impairs the constitutional power of the Grand Jury to inquire
into misconduct in public office.
Notwithstanding the clarity of the constitutional provision
and the rule that when the language of the Constitution “is
clear and leads to no absurd conclusion there is no occasion,
and indeed it would be improper, to search beyond the
instrument for an assumed intent” (People v Carroll, 3 NY2d
686, 689; accord Anderson v Regan, 53 NY2d 356, 362;
Matter of Wendell v Lavin, 246 NY 115, 120), the majority
concludes, on the basis of the statement of the sponsor to
the 1938 Constitutional Convention, and an overly broad
interpretation of that statement* in Matter of Wood v Hughes
(9 NY2d 144, 150), which had nothing at all to do with the
meaning of “impaired” as used in section 6 of article I, that
it does not reach a law which “only indirectly hinder[s] a
grand jury's power to investigate.” (Majority opn, at p 253.)
Respectfully, I cannot accept that conclusion.
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As both the Supreme Court and this court have many times
recognized, the free press provisions of the Federal and
State Constitutions (US Const, 1st Amdt; NY Const, art
I, §8) are not absolute (New York Times Co. v Sullivan,
376 US 254; Beauharnais v Illinois, 343 US 250; Speiser v
Randall, 357 US 513; People v Ferber, 57 NY2d 256; Lewis
v American Federation of Tel. & Radio Artists, 34 NY2d
265; Brown v Kingsley Books, 1 NY2d 177). Moreover,
in determining whether the First Amendment's limitations
have been infringed, a “declaration of the State's policy *
* * weigh[s] heavily” (Cantwell v Connecticut, 310 US
296, 307-308; Bridges v California, 314 US 252, at p 260).
Because the issue would reach the Supreme Court, as that
court put it in Bridges (supra at p 261), “encased in the armor
wrought by” section 6 of article I of the State Constitution,
there is little probability that a conclusion *258 that section
79- h of the Civil Rights Law is limited by that State
constitutional provision would be held to contravene the First
Amendment.
The issue is thus reduced to consideration of the competing
policies expressed in the mandate of section 6 of article I
of the State Constitution against impairment of the Grand
Jury's power of inquiry as to misconduct of public officials
and in the direction of section 8 of article I of the same
document that “no law shall be passed to restrain or abridge
the liberty * * * of the press.” As the majority's footnote
7 recognizes, those provisions are to be so construed as to
render them capable of operating harmoniously (Matter of
Social Investigator Eligibles Assn. v Taylor, 268 NY 233,
237; Matter of Seeley v Stevens, 190 NY 158, 162; see
McKinney's Cons Laws of NY, Book 2, NY Const, art I,
§§1-6, Rules of Constitutional Interpretation, § 6, p 8). To do
so requires the conclusion, as the Appellate Division held, that
the Shield Law be construed not to impair the power of the
Grand Jury. This is so for a number of reasons. First, section
6 of article I is not a law; it is a constitutional mandate and,
as such, is beyond the scope of section 8 of article I. Second,
as noted above, section 8 of article I is not absolute; the press

enjoys but a qualified privilege against defamation actions,
and speech which presents a clear and present danger to the
administration of justice may be punished as a contempt.
Third, the Legislature has determined that such a danger exists
when Grand Jury secrecy is violated, and the People, through
section 6 of article I, have determined that the Legislature
may do nothing which impairs the power of a Grand Jury to
investigate such a violation by a public official.
Nor is the fact that other statutory and common-law privileges
would likewise yield to section 6 of article I a reason for
adopting the majority's conclusion. The right to counsel
provision of the same section would, as the majority
concedes, protect petitioner when called before the Grand
Jury and may conceivably carry with it much, if not all,
of the attorney-client privilege, without which counsel's
effectiveness would in many situations be severely limited.
As to the other privileges, however, and as to the attorneyclient privilege, if the right to counsel provision of *259
section 6 is held not to include it, those privileges will yield
(cf. Matter of Keenan v Gigante, 47 NY2d 160, cert den sub
nom. Gigante v Lankler, 444 US 887), as section 79-h of the
Civil Rights Law must, because the Legislature “has sought
to invade a field from which under the Bill of Rights [it] is
excluded” (People v Barber, 289 NY 378, 385).
For the foregoing reasons and for the reasons stated in the
opinion of Justice Paul J. Yesawich, Jr., at the Appellate
Division, I would affirm the order of that court.

Judges Jones, Wachtler, Simons and Kaye concur with
Chief Judge Cooke; Judge Wachtler concurs in a separate
concurring opinion; Judge Meyer dissents and votes to affirm
in another opinion in which Judge Jasen concurs.
Order reversed, etc. *260
Copr. (C) 2022, Secretary of State, State of New York

Footnotes
Subpoenas duces tecum were also issued to petitioner's employer in both November 1982 and January 1983. The parties
1

2

have not directed their arguments to these subpoenas, and they do not appear to be at issue in this proceeding. In any
event, the employer may claim any benefit of the Shield Law held by petitioner (see Civil Rights Law, § 79-h, subd [e]).
Section 215.70 of the Penal Law provides:
“A person is guilty of unlawful grand jury disclosure when, being a grand juror, a public prosecutor, a grand jury
stenographer, a grand jury interpreter, a police officer or a peace officer guarding a witness in a grand jury proceeding,
or a clerk, attendant, warden, or other public servant having official duties in or about a grand jury room or proceeding,
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4

5

or a public officer or public employee he intentionally discloses to another the nature or substance of any grand jury
testimony, or any decision, result or other matter attending a grand jury proceeding which is required by law to be kept
secret, except in the proper discharge of his official duties or upon written order of the court. Nothing contained herein
shall prohibit a witness from disclosing his own testimony.
“Unlawful grand jury disclosure is a class E felony.”
The full text of section 79-h of the Civil Rights Law is set forth in footnote 5, infra..
The dissent's assertion that petitioner could be asked whether his source was a public officer relies on the premise
that the statute protects against the disclosure only of “sources of news”; it fails to recognize the protection against the
disclosure of “news” itself, which is broadly defined (see pp 250-251, and n 5, infra.). Certainly, the official status of the
source is relevant information of public interest falling within the definition of “news.” For example, in another situation, it
would be of great interest that an unaccredited revelation about foreign affairs came from the Secretary of State rather
than a mail clerk.
In its entirety, section 79-h of the Civil Rights Law provides:
“(a) Definitions. As used in this section, the following definitions shall apply:
“(1) 'Newspaper' shall mean a paper that is printed and distributed ordinarily not less frequently than once a week, and
has done so for at least one year, and that contains news, articles of opinion (as editorials), features, advertising, or
other matter regarded as of current interest, has a paid circulation and has been entered at United States post-office
as second- class matter.
“(2) 'Magazine' shall mean a publication containing news which is published and distributed periodically, and has done so
for at least one year, has a paid circulation and has been entered at a United States post- office as second-class matter.
“(3) 'News agency' shall mean a commercial organization that collects and supplies news to subscribing newspapers,
magazines, periodicals and news broadcasters.
“(4) 'Press association' shall mean an association of newspapers and/or magazines formed to gather and distribute news
to its members.
“(5) 'Wire service' shall mean a news agency that sends out syndicated news copy by wire to subscribing newspapers,
magazines, periodicals or news broadcasters.
“(6) 'Professional journalist' shall mean one who, for gain or livelihood, is engaged in gathering, preparing, collecting,
writing, editing, filming, taping or photographing of news intended for a newspaper, magazine, news agency, press
association or wire service or other professional medium or agency which has as one of its regular functions the
processing and researching of news intended for dissemination to the public; such person shall be someone performing
said function either as a regular employee or as one otherwise professionally affiliated for gain or livelihood with such
medium of communication.
“(7) 'Newscaster' shall mean a person who, for gain or livelihood, is engaged in analyzing, commenting on or broadcasting,
news by radio or television transmission.
“(8) 'News' shall mean written, oral, pictorial, photographic, or electronically recorded information or communication
concerning local, national or worldwide events or other matters of public concern or public interest or affecting the public
welfare.
“(b) Exemption of professional journalists and newscasters from contempt. Notwithstanding the provisions of any general
or specific law to the contrary, no professional journalist or newscaster presently or having previously been employed or
otherwise associated with any newspaper, magazine, news agency, press association, wire service, radio or television
transmission station or network or other professional medium of communicating news or information to the public shall
be adjudged in contempt by any court, the legislature or other body having contempt powers, nor shall a grand jury seek
to have a journalist or newscaster held in contempt by any court, legislature or other body having contempt powers for
refusing or failing to disclose any news or the source of any such news coming into his possession in the course of
gathering or obtaining news for publication or to be published in a newspaper, magazine, or for broadcast by a radio
or television transmission station or network or for public dissemination by any other professional medium or agency
which has as one of its main functions the dissemination of news to the public, by which he is professionally employed
or otherwise associated in a news gathering capacity notwithstanding that the material or identity of a source of such
material or related material gathered by a person described above performing a function described above is or is not
highly relevant to a particular inquiry of government and notwithstanding that the information was not solicited by the
journalist or newscaster prior to disclosure to him.
“(c) Any information obtained in violation of the provisions of this section shall be inadmissible in any action or proceeding
or hearing before any agency.
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7
*

“(d) No fine or imprisonment may be imposed against a person for any refusal to disclose information privileged by the
provisions of this section.
“(e) The privilege contained within this section shall apply to supervisory or employer third person or organization having
authority over the person described in this section.”
Section 6 of article I provides in pertinent part: “The power of grand juries to inquire into the wilful misconduct in office of
public officers, and to find indictments or to direct the filing of informations in connection with such inquiries, shall never
be suspended or impaired by law.”
Of course, to the extent that a privilege is necessary to sustain Federal constitutional protections, such as the right to
effective assistance of counsel, it would persist.
(Compare Van Voorhis, Note on History in New York State of Powers of Grand Juries, 26 Albany L Rev 1.)

End of Document
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Writ granted; order vacated; remanded.
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[1]

BRIDGE C.A.T. SCAN ASSOCIATES,

Mandamus
general

on behalf of itself and all other persons
similarly situated, Plaintiff-Appellant,
v.
TECHNICARE CORPORATION
and Johnson & Johnson,
Inc., Defendants-Appellees,
and

Synopsis
Buyer appealed from an order of the United States District
Court for the Eastern District of New York, Henry Bramwell,
J., prohibiting buyer from disclosing information contained
in exhibit on ground that the information consisted of
proprietary data and trade secrets belonging to designer
and manufacturer of computerized axial tomograph scanners
which were subject of suit. The Court of Appeals, Kearse,
Circuit Judge, held that: (1) nondisclosure order was not
appealable; (2) appeal would be treated as petition for
writ of mandamus vacating nondisclosure order; (3) rule
governing protective orders did not give court authority to
prohibit disclosure of trade data contained in exhibit; (4)
nondisclosure order infringed buyer's First Amendment rights
and was contrary to historic principles of equity; and (5)
district court would not be “flouting” Court of Appeals'
decision if it should decide, pending hearing on application
by designer and manufacturer for injunctive relief preliminary
to Court of Appeals' issuance of mandate, to grant temporary
restraining order based on evidence of possible misconduct
relating to misappropriation of trade secret information.

Proceedings in civil actions in

Portion of pretrial order requiring plaintiff to
submit to immediate discovery with respect to
source from which it had obtained trade data
belonging to defendants was not appealable,
and would have been unworthy subject for
mandamus petition. 28 U.S.C.A. § 1292(a)(1);
U.S.C.A. Const.Amend. 1.

Eimac Division of Varian
Associates, Inc., Defendant.
No. 1460, Docket 83–7291.
|
Argued May 20, 1983.
|
Decided June 20, 1983.

Federal Courts
Preliminary proceedings;
depositions and discovery

2 Cases that cite this headnote
[2]

Federal Courts
Preliminary proceedings;
depositions and discovery
Protective order, prohibiting buyer from
disclosing information contained in exhibit on
ground that information consisted of proprietary
data and trade secrets belonging to designer and
manufacturer of computerized axial tomograph
scanners which were subject of suit, was not
appealable where order did not purport to grant
any of relief sought in action, nor to deal with
any substantive issue in case, but, rather, sought
to regulate disclosures by buyer during course of
litigation. 28 U.S.C.A. § 1292(a)(1); Fed.Rules
Civ.Proc.Rule 26(c), 28 U.S.C.A.
9 Cases that cite this headnote

[3]

Action

Change of character or form

Buyer's appeal from protective order, prohibiting
buyer from disclosing information contained in
exhibit on ground that information consisted
of proprietary data and trade secrets belonging
to designer and manufacturer of computerized
axial tomograph scanners which were subject
of suit, would be treated as petition for writ of
mandamus vacating nondisclosure order where
buyer may have been confused by mention of

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

1

Previous View

Bridge C.A.T. Scan Associates v. Technicare Corp., 710 F.2d 940 (1983)
36 Fed.R.Serv.2d 1182

possibility of appeal in panel's ruling on buyer's
earlier petition for mandamus.

[4]

Mandamus

7 Cases that cite this headnote
[8]

Motions and orders in general

Where information reflected in buyer's exhibit,
i.e., list of designer's and manufacturer's
customers for computerized axial tomograph
scanners which were subject of suit, models
of machines acquired by purported customers,
dates of installation, and acquisition prices,
was gained by buyer independently of any
judicial processes, and where exhibit carried
no appearance of any official court document,
nondisclosure order, prohibiting buyer from
disclosing information contained in exhibits on
ground that information consisted of proprietary
data and trade secrets belonging to designer
and manufacturer, infringed buyer's First
Amendment rights and was contrary to historic
principles of equity. U.S.C.A. Const.Amend. 1.

1 Cases that cite this headnote
Federal Civil Procedure
obtain

Proceedings to

Rule setting forth general provisions governing
discovery is not blanket authorization for court
to prohibit disclosure of information whenever it
deems it advisable to do so, but, rather, is a grant
of power to impose conditions on discovery in
order to prevent injury, harassment, or abuse of
court's processes. Fed.Rules Civ.Proc.Rules 26,
26(c), (c)(7), 28 U.S.C.A.
66 Cases that cite this headnote
[6]

Federal Civil Procedure
motion

2 Cases that cite this headnote

Determination of

Where exhibit and data contained by exhibit
were not information obtained by means of
discovery but had been compiled by party's
counsel prior to commencing lawsuit, rule
governing protective orders did not give court
authority to prohibit disclosure of trade data
contained in exhibit. Fed.Rules Civ.Proc.Rule
26(c), 28 U.S.C.A.

[9]

Federal Courts

Writs in general

Court has inherent equitable power to prohibit
party from abusing judicial process by
disseminating information or representations
clothed in official-looking document on file
with court but, in light of First Amendment
considerations, generally has no such power
to prohibit dissemination of information itself,
stripped of its judicial garb, if that information
has been gathered independently of judicial
processes. U.S.C.A. Const.Amend. 1.

Injunction
Disclosure or use of trade
secrets or confidential information
In appropriate circumstances a person may, by
invoking court's equity powers, obtain injunction
against use or disclosure of his trade secrets, as
where a party has obtained them by breaching
its confidential relationship with owner, by
procuring another to breach a confidential
relationship with owner, or perhaps where party
has obtained them innocently but has thereafter
learned of their misappropriation.

12 Cases that cite this headnote
[7]

Conduct of

Injunction
Disclosure or use of trade
secrets or confidential information

Entry of order that would constitute prior
restraint on speech is appropriate subject for
mandamus petition.

[5]

Constitutional Law
proceedings in general

8 Cases that cite this headnote
[10]

Federal Courts
Powers, Duties, and
Proceedings of Lower Court After Remand
District court would not be “flouting” Court
of Appeals' decision that district court could
not, pursuant to rules of discovery or
inherent equitable power, prohibit plaintiff from
disclosing information contained in exhibit on
ground that information consisted of proprietary
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data and trade secrets belonging to defendants,
if district court should decide, pending hearing
on application by defendants for injunctive relief
preliminary to Court of Appeals' issuance of
mandate, to grant temporary restraining order
based on evidence of possible misconduct
relating to misappropriation of trade secret
information. Fed.Rules Civ.Proc.Rules 26(c),
60(b), 28 U.S.C.A.; U.S.C.A. Const.Amend. 1;
F.R.A.P.Rule 41(a), 28 U.S.C.A.
5 Cases that cite this headnote
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*941 Jeffrey H. Daichman, New York City (Thomas V.
Marino, Grutman, Miller, Greenspoon & Hendler, New York
City, on brief), for plaintiff-appellant.
Eugene L. Girden, New York City (Karl E. Seib, Jr., Eugene
M. Gelernter, Robert A. Crooks, Patterson, Belknap, Webb &
Tyler, New York City, on brief), for defendants-appellees.
Before MANSFIELD, MESKILL and KEARSE, Circuit
Judges.
Opinion
*942 KEARSE, Circuit Judge:
[1] Plaintiff Bridge C.A.T. Scan Associates (“Bridge”)
appeals from an order dated April 11, 1983 (“April 11
Order”), entered in the United States District Court for
the Eastern District of New York, Henry Bramwell, Judge,
prohibiting Bridge from disclosing information contained in
an exhibit to its amended complaint on the ground that the
information consists of proprietary data and trade secrets (the
“trade data”) belonging to defendants Technicare Corporation
and Johnson & Johnson, Inc. (collectively “Technicare”).
Construing the prohibition as an injunction, Bridge challenges
it in this appeal pursuant to 28 U.S.C. § 1292(a)(1) (1976),
on the ground that the order improperly abridges its rights
under the First Amendment to the Constitution. Technicare,
in addition to opposing Bridge's challenge on its merits,
contends that the order is not appealable under § 1292(a)(1).
For the reasons below we treat the appeal from the prohibition
on disclosure as a petition for a writ of mandamus and grant
the writ.1

I. BACKGROUND
The present action was commenced by Bridge on behalf of
itself and others similarly situated as purchasers or lessees
of computerized axial tomograph (“CAT”) scanners designed
and manufactured by Technicare. The amended complaint
asserts claims of breach of contract, breach of warranty,
and negligent design of various models of Technicare's CAT
scanners. Exhibit “A” to the amended complaint purports to
list Technicare's customers for CAT scanners, and to indicate
the models of the machine acquired, the dates of installation,
and the acquisition prices. The data in Exhibit A were
collected by Bridge's counsel prior to the commencement of
the action.
Technicare, taking the position that the information in Exhibit
A is trade secret information which it has taken great pains
to maintain as confidential, moved for a protective order,
pursuant to the general equity jurisdiction of the district
court, enjoining Bridge from using the trade data for any
business or other purpose and from disclosing the data to
any person not already a named party to the action, other
than counsel for the parties who are working on the action.
In support of its motion, Technicare stated that the parties
had been in litigation in state court for several months over
Bridge's failure to pay for the scanner it had purchased, and
charged that the present action was a “spite suit” designed
to cause unfavorable publicity, brought exactly as threatened
by Bridge in an earlier letter to Technicare's top executive.
(Transcript of hearing, March 25, 1983, at 5.) After hearing
argument from both sides, the court entered a temporary
restraining order on March 25, 1983, enjoining Bridge from
disclosing the information in Exhibit A, pending an April 4,
1983 hearing on Technicare's motion for an injunction.
At the April 4 hearing, Technicare supplemented its earlier
arguments to the court in support of a protective order,
submitting to the court the Bridge letter adverted to on March
25 to support its contention that the present action is a
spite suit, and suggesting that the information in Exhibit A
had been obtained by Bridge from Technicare by improper
means. It argued that dissemination of the data would
irreparably injure it in terms of both its customer relations
and its competitors' ability to tailor their sales propositions
to Technicare's revealed pricing and lead times. Technicare
requested discovery into Bridge's source for the Exhibit
A data. Bridge opposed the injunction motion, arguing
principally (1) that the trade data were not really secret since
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the names of Technicare's customers, the types of machines
installed, and the dates of installation are available from
publicly filed documents required by federal *943 and state
authorities, and pricing information is required by law to
be publicly available; and (2) that because the information
in Exhibit A had been compiled by Bridge's counsel prior
to institution of the lawsuit and not as part of discovery
proceedings in the lawsuit, the requested protective order
would violate Bridge's First Amendment rights. Technicare
argued that although various data might be gathered from
a number of public sources, the convenient compilation in
Exhibit A constituted a trade secret, and that trade secrets
are a special category of information to which the First
Amendment does not apply.
At the close of the April 4 hearing, the court orally granted
Technicare's motion for an order prohibiting disclosure of
the information in Exhibit A, relying on its authority under
2

Fed.R.Civ.P. 26(c) to issue protective orders. Although
recognizing that “[t]he information was not obtained from
defendants or any of its [sic ] agents within the context of
pre-trial discovery,” (Transcript of hearing, April 4, 1983
(“Tr.”), at 42), the court concluded that it had authority
under Rule 26(c)(7) to order the nondisclosure of Technicare's
trade secrets. The court rejected Bridge's First Amendment
argument on the ground that most of the authorities relied
on by Bridge involved freedom of the press (id. at 45–47),
and it construed International Products Corp. v. Koons, 325
F.2d 403 (2d Cir.1963), also relied on by Bridge, as holding
“that a prior restraint on information in a case not involving
journalists was perfectly appropriate and more importantly
for our purposes today, Constitutional.” (Tr. 46, emphasis
therein.) The court instructed the parties to submit a proposed
order in accordance with its rulings.
Following the district court's temporary restraining order on
March 25, Bridge had petitioned this Court for a writ of
mandamus vacating the temporary restraining order. After
being advised of Judge Bramwell's oral ruling of April 4, a
panel of this Court denied the mandamus petition, with the
notation that “[i]f the parties consider Judge Bramwell's order
to be in the nature of a preliminary injunction, they may file
a notice of appeal.” (Order dated April 6, 1983.)
Upon entry of the April 11 Order, which embodied the district
court's April 4 rulings, Bridge instituted the present appeal.

II. DISCUSSION
A. Reviewability
As a general matter we have interpreted § 1292(a)(1) to
authorize an appeal only from an injunctive order that gives,
or aids in giving, substantive relief sought in the lawsuit
in order to preserve the status quo pending trial. See, e.g.,
Xerox Corp. v. SCM Corp., 534 F.2d 1031 (2d Cir.1976);
International Products Corp. v. Koons, supra, 325 F.2d at
406–07, and cases cited therein; see generally 9 Moore's
Federal Practice ¶ 110.20[1], at 232–33 (2d ed. 1983). We
have held nonappealable under § 1292(a)(1) orders that were
unrelated to the substantive issues of the litigation and that
instead regulated, or purported to regulate, such matters as
pretrial discovery and disclosure.
In Koons, we considered an appeal from an order prohibiting
disclosure of (1) deposition testimony, (2) affidavits
submitted on a motion to compel answers to deposition
questions, and (3) documents marked as exhibits at the
deposition. Although, as discussed in greater detail in Part
B below, we viewed one part of the order as authorized
by Fed.R.Civ.P. 30(b)—the forerunner of the present Rule
26(c)—another part as within the court's inherent equity
powers, *944 and the third part as entirely unauthorized, we
found no part of the order appealable. 325 F.2d at 406–07.
[2] We see no significant difference between the Koons
order barring disclosure of the deposition exhibits and the
April 11 Order in the present case. The April 11 Order did not
purport to grant any of the relief sought in the action, nor to
deal with any substantive issue in the case. Rather, invoking
Rule 26(c), the court sought to regulate disclosures by Bridge
during the course of the litigation. We conclude that the April
11 Order is not appealable.3
[3] Nonetheless, here, as in Koons, “[i]t does not follow ...
that an order purportedly made under [Rule 26(c) ] which
exceeds the power there given to a district court is altogether
beyond appellate scrutiny. The normal remedy for action
taken in excess of jurisdiction is mandamus.” 325 F.2d at
407. In Koons we did not treat the appeal as a petition for
a writ of mandamus, preferring to recommend to the district
court that it modify its order and noting that we would
entertain a mandamus petition if the suggested modification
were not forthcoming. Id. at 407–08. We have concluded
that in the present case we should depart from our normal
practice of declining to treat improvident appeals as petitions
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for mandamus.4 We believe the departure warranted here
because Bridge may have been confused by the mention of a
possibility of appeal in the panel's ruling on Bridge's earlier
petition for mandamus.5 Accordingly, we treat the present
appeal as a petition for a writ of mandamus vacating the
district court's nondisclosure order.
B. The Merits
[4] It is beyond cavil that mandamus is an extraordinary writ,
issued only in exceptional circumstances. It “has traditionally
been used in the federal courts only ‘to confine an inferior
court to a lawful exercise of its prescribed jurisdiction or to
compel it to exercise its authority when it is its duty to do so.’
” Will v. United States, 389 U.S. 90, 95, 88 S.Ct. 269, 273,
19 L.Ed.2d 305 (1967) (quoting Roche v. Evaporated Milk
Association, 319 U.S. 21, 26, 63 S.Ct. 938, 941, 87 L.Ed. 1185
(1943) ); see In re International Business Machines Corp.,
687 F.2d 591, 599 (2d Cir.1982). Entry of an order that would
constitute a prior restraint on speech is an appropriate subject
for a mandamus petition, e.g., Rodgers v. United States Steel
Corp., 536 F.2d 1001 (3d Cir.1976); International Products
Corp. v. Koons, supra, and since we conclude that the April
11 Order was beyond the court's authority, we conclude that
the writ should issue.
[5] The district court believed that it was empowered to
enter its April 11 Order prohibiting plaintiff from disclosing
the Exhibit A trade data by the authority granted under
Fed.R.Civ.P. 26(c)(7). Notwithstanding that Technicare had
sought to invoke the court's general equity powers, the court
characterized Technicare's motion as one pursuant to Rule
26(c) (Tr. 41), quoted Rule 26(c) as the pertinent law (Tr.
42–43), and invoked “the authority vested in the Court,
under Rule 26(c)(7)” (Tr. 47). Rule 26, however, which is
entitled “General Provisions Governing Discovery,” is not
a blanket authorization for the court to prohibit disclosure
of information whenever it deems it *945 advisable to do
so, but is rather a grant of power to impose conditions on
discovery in order to prevent injury, harassment, or abuse of
the court's processes. International Products Corp. v. Koons,
supra; Rodgers v. United States Steel Corp., supra.
In Koons we considered an order of the district court that
prohibited the defendants from disclosing, inter alia, certain
deposition testimony and documents marked as exhibits at
the deposition. We concluded that although the order barring
disclosure of the deposition was authorized by then-Rule
30(b) [now Rule 26(c) ] the rules did not authorize the

prohibition on the disclosure of the documents obtained prior
to discovery:
The portion of the order which seals the deposition of
Seldes and limits defendants and others in their use of
information obtained therefrom was plainly authorized by
F.R.Civ.Proc. 30(b), and we entertain no doubt as to the
constitutionality of a rule allowing a federal court to forbid
the publicizing, in advance of trial, of information obtained
by one party from another by use of the court's processes.
Whether or not the Rule itself authorizes so much of the
order as also seals all affidavits submitted by defendants
on various motions, we have no question as to the court's
jurisdiction to do this under the inherent “equitable powers
of courts of law over their own process, to prevent abuses,
oppression, and injustices,” Gumbel v. Pitkin, 124 U.S. 131,
144, 8 S.Ct. 379 [383], 31 L.Ed. 374 (1888); Parker v.
Columbia Broadcasting System, supra, 320 F.2d at 938, or
as to the propriety of the exercise of discretion here. Even
though the affidavits were defendants' own productions,
their quasi-official appearance might give them more
weight with the uninformed than they were entitled to
receive, and newspapers might feel freer to publish them,
under the privilege to report judicial proceedings, than
extra-judicial statements.
What causes concern here is that the order went further
and curtailed disclosure of information and writings which
defendants and their counsel possessed before they sought
to take Seldes' deposition. We fail to see how the use of such
documents or information in arguing motions can justify
an order preventing defendants and their counsel from
exercising their First Amendment rights to disclose such
documents and information free of governmental restraint.
325 F.2d at 407–08 (emphasis added). We concluded that
the prohibition on disclosure of the prediscovery documents
constituted a prior restraint on free speech and was not
authorized by the discovery rules.
[6] In the present case, since Exhibit A and the data
it contained were not information obtained by means of
discovery but had been compiled by Bridge's counsel prior
to commencing the lawsuit, Rule 26(c) did not give the court
authority to prohibit disclosure of the trade data.
In Koons we also ruled that the provision barring the
disclosure of documents acquired prior to discovery was
not within the court's inherent power to prevent abuses and
injustice. Although we found this inherent power sufficient
to authorize an order sealing affidavits used in arguing
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a discovery motion, on the ground that the quasi-official
appearance of an affidavit might result in the affidavit's
being given unwarranted weight and publication, we found
no such power with respect to the documents possessed
by the defendants prior to the deposition, in light of the
defendants' First Amendment rights to give vent to their
views. Accordingly, we recommended that the district court
modify its order of nondisclosure to exclude the documents,
and we indicated that in the absence of such a modification, a
mandamus petition would be viewed favorably.

[9] The fact that the order at issue here involves trade
secrets does not diminish the precedential effect of Koons
in the present posture of this case. It is of course true that
in appropriate circumstances a person may, by invoking the
court's equity powers, obtain an injunction against use or
disclosure of his trade secrets, as where a party has obtained
them by breaching its confidential relationship with the
owner, see Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470,
475, 94 S.Ct. 1879, 1883, 40 L.Ed.2d 315 (1974), or by
procuring another to breach a confidential relationship with
In Parker v. Columbia Broadcasting System, 320 F.2d 937 (2d
the owner, see A.H. Emery Co. v. Marcan Products Corp., 389
Cir.), petition for writ of mandamus denied, 375 U.S. 900,
F.2d 11, 15–17 (2d Cir.), cert. denied, 393 U.S. 835, 89 S.Ct.
84 S.Ct. 13, 11 L.Ed.2d 157 (1963), we similarly recognized
109, 21 L.Ed.2d 106 (1968), or perhaps where a party has
the district court's inherent power to enjoin the plaintiff from
obtained them innocently but has thereafter learned of their
disclosing to others a memorandum she had filed with the
misappropriation, see Conmar Products Corp. v. Universal
court. Id. at 938. But we ruled that the court could not,
Slide Fastener Co., 172 F.2d 150, 156 (2d Cir.1949). But
consistent with the plaintiff's First Amendment rights or with
see New York Times Co. v. United States, 403 U.S. 713,
historic principles of equity, enjoin her from *946 disclosing
91 S.Ct. 2140, 29 L.Ed.2d 822 (1971) (strong tradition
the information contained in the memorandum. Id. at 939.
under First Amendment allows disclosure of improperly
obtained information in the public interest unless sufficient
[7]
[8] The principles to be gleaned from Koons and countervailing circumstances are found); see also Conmar
Parker pertinent to the merits of this appeal are that the
Products Corp. v. Universal Slide Fastener Co., supra
court has inherent equitable power to prohibit a party from
(suggesting that use of wrongfully acquired information will
abusing the judicial process by disseminating information
not be enjoined if information becomes publicly available).
or representations clothed in an official-looking document
on file with the court; but, in light of First Amendment
The district court in the present case, however, was in no
considerations, the court generally has no such power to
position to grant an injunction against disclosure of the trade
prohibit dissemination of the information itself, stripped
data pursuant to its equity powers, for the evidence before
of its judicial garb, if that information has been gathered
it could not justify the granting of such relief. Preliminarily
independently of judicial processes. In the present case,
we note that Technicare had not filed a counterclaim against
since the information reflected in Exhibit A was gained by
Bridge for misappropriation of information, so any issue as
Bridge independently of any judicial processes, and since
to trade secrets was completely collateral to the underlying
Exhibit A carries no appearance of an official court document,
dispute, and the court had no basis for granting such relief
the court's nondisclosure order infringed Bridge's First
as an incident to any rights asserted in the action. Further,
Amendment rights and was contrary to historic principles of
although Technicare suggested obliquely at oral argument
equity.
on April 4 that Bridge's possession of the trade data was
wrongful, it presented no evidence that Bridge had come
The district court's rejection of Bridge's First Amendment
by the information by other than legitimate means.6 At oral
contention rested on the observation that this case does not
argument of this appeal, Bridge's counsel stated that counsel
involve considerations of journalism. This, however, was too
had obtained the information from a person who, although an
restrictive a view of the First Amendment, which, in addition
ex-employee of Technicare, had been given the information
to freedom of the press, also guarantees freedom of speech.
by *947 Technicare after termination of his employment,
The district court correctly recognized that Koons, like the
with no promises exacted as to confidentiality, because he
present case, did not involve freedom of the press; but it failed
was a potential customer for Technicare's CAT scanners.
to note that Koons held squarely that the prior restraint on the
Technicare's counsel, on the other hand, stated that although
defendants' First Amendment right to disseminate documents
Bridge had purported to reveal in response to interrogatories
obtained outside the discovery process was beyond the court's
the source of its information, the person identified had denied,
power.
on deposition, that he was the source.
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The record before the district court when it made its ruling
was quite undeveloped. No discovery had been conducted,
and no evidence was presented as to any culpability on
Bridge's part in the acquisition of the information. The
court was poorly situated to make any findings as to
misappropriation by any person, or as to Bridge's knowledge
if a misappropriation had occurred; and it appears to have had
incomplete data before it as to the public availability of the
information in Exhibit A. These are among the appropriate
matters for the court's consideration if Technicare should file
an appropriate counterclaim against Bridge and move for a
preliminary injunction. On the present record, however, the
district court could not properly enjoin disclosure of the trade
data.
[10] While our control over our judgment continues until our
mandate issues, Alphin v. Henson, 552 F.2d 1033, 1035 (4th
Cir.), cert. denied, 434 U.S. 823, 98 S.Ct. 67, 54 L.Ed.2d 80
(1977), nothing precludes the district court from considering
injunctive relief pending issuance of our mandate. Our
decision relates only to the record and issues presented to us,
and does not purport to deal with evidence not before us. Cf.
Standard Oil Co. of California v. United States, 429 U.S. 17,
18, 97 S.Ct. 31, 32, 50 L.Ed.2d 21 (1976) (per curiam) (district
court may take appropriate action on a Rule 60(b) motion

without leave of appellate court). Hence, the district court
would in no sense be ‘flouting’ our decision, see Standard Oil,
supra, if it should decide, pending a hearing on an application
by Technicare for such preliminary injunctive relief, to grant
a TRO based on evidence of possible misconduct relating to
the misappropriation of trade secret information. See, e.g.,
A.H. Emery Co. v. Marcan Products Corp., supra; Conmar
Products Corp. v. Universal Slide Fastener Co., supra. The
court may, in its discretion, provide that such a TRO is to take
effect upon the issuance of our mandate.

CONCLUSION
For the above reasons we grant the writ of mandamus, vacate
the April 11 Order, and remand for further proceedings not
inconsistent with this opinion. For the sake of clarity we
remind Bridge that the April 11 Order remains in effect
until issuance of this Court's mandate which, pursuant to
Fed.R.App.P. 41(a), will occur 21 days after entry of our
judgment herein.
All Citations
710 F.2d 940, 36 Fed.R.Serv.2d 1182

Footnotes
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Bridge initially appealed also from that part of the April 11 Order which required it to submit to immediate discovery with
respect to the source from which it had obtained the trade data. It has since answered interrogatories on that subject,
and that portion of its appeal is thus moot. We nevertheless note that that portion of the court's order was not appealable
and would have been an unworthy subject for a mandamus petition.
Fed.R.Civ.P. 26(c) provides, in pertinent part, as follows:
(c) Protective Orders. Upon motion by a party or by the person from whom discovery is sought, and for good cause
shown, the court in which the action is pending or alternatively, on matters relating to a deposition, the court in the
district where the deposition is to be taken may make any order which justice requires to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following: ...
(7) that a trade secret or other confidential research, development, or commercial information not be disclosed or be
disclosed only in a designated way;....
Although in Parker v. Columbia Broadcasting System, 320 F.2d 937 (2d Cir.), petition for writ of mandamus denied, 375
U.S. 900, 84 S.Ct. 213, 11 L.Ed.2d 157 (1963), this Court entertained an appeal from a nondisclosure order purportedly
entered on the basis of the court's inherent power, we agree with the Koons panel that it would have been more appropriate
to have treated the appeal in Parker as a petition for mandamus. See Koons, supra, 325 F.2d at 407 n. 4.
Other courts apparently have been more willing than we to grant such treatment. See id. at 407; 9 Moore's Federal
Practice, supra, ¶ 110.28, at 315–16 (“courts of appeals can, and frequently do, treat a notice of appeal as a petition
for mandamus if the order sought to be reviewed is non-appealable but the question presented is subject to review by
mandamus”).
We infer that the prior panel, which had been presented with a petition seeking vacation of a temporary restraining order,
meant only to suggest that its denial of that petition was without prejudice to Bridge's seeking review of the order that
superseded the TRO.
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6

Technicare stated that Exhibit A contained “information that we believe came from Technicare” (Tr. 11), and by innuendo
suggested that Bridge had obtained it improperly—analogizing to someone's “steal[ing] a knickknack off the President's
desk” (id. at 15), and to “a litigant who got something improperly” (id. at 16). So far as we are aware, there was no direct
assertion that Bridge had purloined the information or caused it to be misappropriated.

End of Document
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Synopsis
Reporter, who had testified before grand jury, brought
suit seeking declaration that Florida statute proscribing
disclosure of his testimony was unconstitutional. The United
States District Court for the Middle District of Florida,
678 F.Supp. 1552, Elizabeth A. Kovachevich, J., granted
summary judgment for state, and appeal was taken. The Court
of Appeals for the Eleventh Circuit, 866 F.2d 1318, reversed
and remanded. On certiorari review, the Supreme Court,
Chief Justice Rehnquist, held that Florida statute prohibiting
witness from ever disclosing testimony given before grand
jury violates First Amendment insofar as it prohibits witness
from disclosing his own testimony after grand jury's term has
ended.
Affirmed.
Justice Scalia concurred and filed opinion.

West Headnotes (1)
[1]

Constitutional Law
Grand Jury
Provisions

Grand Juries

Constitutional and Statutory

Florida statute prohibiting witness from ever
disclosing testimony given before grand jury
violates First Amendment insofar as it prohibits
witness from disclosing his own testimony after

grand jury's term has ended; State's interest in
preserving grand jury secrecy was either not
served by, or insufficient to warrant, proscription
of truthful speech on matters of public concern.
U.S.C.A. Const.Amend. 1; West's F.S.A. §
905.27.
122 Cases that cite this headnote

West Codenotes
Limited on Constitutional Grounds
West's F.S.A. § 905.27.
**1377 Syllabus*
*624 When respondent Smith, a reporter, testified before
a state grand jury about alleged improprieties committed by
certain public officials, he was warned that if he revealed his
testimony in any manner, he would be subject to criminal
prosecution under Fla.Stat. § 905.27, which prohibits, inter
alia, a witness from ever disclosing testimony given before a
grand jury. After the grand jury terminated its investigation,
Smith—who wanted to write about the investigation's subject
matter, including, inter alia, his grand jury testimony—filed
suit in Federal District Court, seeking a declaration that §
905.27 was an unconstitutional abridgment of speech, and an
injunction preventing the State from prosecuting him. The
court granted summary judgment to the State, but the Court
of Appeals reversed. It held that § 905.27 is unconstitutional
to the extent that it applies to witnesses who speak about their
own testimony after the grand jury investigation is terminated.
Held: Section 905.27 violates the First Amendment insofar
as it prohibits a grand jury witness from disclosing his own
testimony after the grand jury's term has ended. Pp. 1379–
1383.
(a) To determine the validity of Florida's ban, the State's
interests in preserving the confidentiality of its grand jury
proceedings must be balanced against Smith's asserted First
Amendment rights. See Landmark Communications Inc. v.
Virginia, 435 U.S. 829, 838, 98 S.Ct. 1535, 1541, 56 L.Ed.2d
1. Seattle Times Co. v. Rhinehart, 467 U.S. 20, 104 S.Ct.
2199, 81 L.Ed.2d 17—which held that a protective order
prohibiting a newspaper from publishing information which it
had obtained through discovery procedures did not offend the
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First Amendment—does not govern the validity of Florida's
ban, since the instant case deals with divulging information
that was in a witness' possession before he testified before
the grand jury, not information he may have obtained from
his participation in those proceedings. State officials may
not constitutionally punish publication of lawfully obtained
truthful information about a matter of public importance
absent a need to further a state interest of the highest order.
Pp. 1379–1381.
(b) Florida's interests in preserving grand jury secrecy either
are not served by, or are insufficient to warrant, its ban. Once
an investigation ends, there is no need to keep information
from the targeted individual *625 to prevent his escape,
since he will have been either exonerated or charged. Nor is
there a need to prevent the importuning of grand jurors whose
deliberations will be over. Similarly, the concern that some
witnesses will be deterred from presenting testimony due to
fears about retribution is not advanced by the ban, since any
witness is free not to divulge his own testimony, and since
the part of § 905.27 that prohibits a witness from disclosing
the testimony of another witness remains enforceable. While
Florida's interest in preventing the subornation of grand jury
witnesses who will later testify at trial is served by the ban to
the extent that the accused will have an additional opportunity
to learn of the witness' existence, its effect is marginal at best
and insufficient to outweigh the First Amendment interest
involved. With present-day criminal procedure generally
requiring disclosure of witnesses by the State, the witness'
name will be available to the accused before trial anyway. In
addition, Florida has substantial **1378 criminal penalties
for both perjury and witness tampering, and its courts have
subpoena and contempt powers available to bring recalcitrant
witnesses to the stand. Although Florida has a substantial
interest in seeing that persons who are exonerated will not
be held up to public ridicule, that interest alone cannot
justify the proscription of truthful speech, absent exceptional
circumstances. Pp. 1381–1382.
(c) The fact that neither the drafters of the Federal Rules
of Criminal Procedure, nor the drafters of similar rules in
the majority of the States, found it necessary to impose an
obligation of secrecy on grand jury witnesses to protect any
of the interests asserted by Florida is probative of the weight
to be assigned those interests and the extent to which the ban
in question is necessary to further them. Pp. 1382–1383.
(d) The ban's impact on Smith's ability to make a truthful
public statement is dramatic. Here, Smith, who before

testifying was free to speak about information he possessed
on matters of admitted public concern, believes that he is no
longer free to communicate this information. The potential
for abuse of the ban, through its employment as a device to
silence those who know of unlawful conduct or irregularities
on the part of public officials, is apparent. P. 1383.
866 F.2d 1318 (CA 11 1989), affirmed.

REHNQUIST, C.J., delivered the opinion for a unanimous
Court. SCALIA, J., filed a concurring opinion, post, p. 1383.
Attorneys and Law Firms
George L. Waas, Assistant Attorney General of Florida,
argued the cause for petitioners. With him on the briefs were
Robert A. Butterworth, Attorney General, pro se, and Louis F.
Hubener, Assistant Attorney General.
*626 Gregg D. Thomas argued the cause for respondent.
With him on the brief were Steven L. Brannock and Julian
Clarkson.*
* Arthur I. Jacobs filed a brief for the Florida Prosecuting
Attorneys Association as amicus curiae urging reversal.
Briefs of amici curiae urging affirmance were filed for the
American Civil Liberties Union et al. by M. David Gelfand,
Terry E. Allbritton, James K. Green, and Steven R. Shapiro;
and for the Florida Press Association et al. by Richard J.
Ovelmen, Gregg D. Thomas, and Gary B. Pruitt.
Briefs of amici curiae were filed for the State of Arizona
by Robert K. Corbin, Attorney General, Jessica Gifford
Funkhouser, and Georgia B. Ellexson; and for the Reporters
Committee for Freedom of the Press et al. by Jane E.
Kirtley, W. Terry Maguire, Richard M. Schmidt, Jr., Robert J.
Brinkmann, Robert Litt, James Grossberg, J. Laurent Scharff,
and Bruce Sanford.
Opinion
Chief Justice REHNQUIST delivered the opinion of the
Court.
A Florida statute, with certain limited exceptions, prohibits
a grand jury witness from ever disclosing testimony which
he gave before that body. We hold that insofar as the Florida
law prohibits a grand jury witness from disclosing his own
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testimony after the term of the grand jury has ended, it violates
the First Amendment to the United States Constitution.
Respondent was a reporter for the Charlotte Herald–News
in Charlotte County, Florida. While writing a series of
newspaper articles, he obtained information relevant to
alleged improprieties committed by the Charlotte County
State Attorney's Office and Sheriff's Department. A special
prosecutor appointed to investigate the allegations called
respondent to testify before a special grand jury which had
been convened as part of the investigation. At the time he
testified, respondent was warned by the special prosecutor's
staff not to reveal his testimony in any manner, and that such
revelation could result in a criminal prosecution for violating
Fla.Stat. § 905.27. Section 905.27 provides in pertinent part:
*627 “ (1) A grand juror ... or any other person appearing
before the grand jury shall not disclose the testimony of
a witness examined before the grand jury ... except when
required by a court to disclose the testimony for the purpose
of:
“(a) Ascertaining whether it is consistent with the
testimony given by the witness before the court;
“(b) Determining whether the witness is guilty of perjury;
or
“(c) Furthering justice.
“(2) It is unlawful for any person knowingly to publish,
broadcast, disclose, divulge, or communicate to any other
person, or knowingly to cause or permit to be published,
broadcast, disclosed, divulged, or communicated to any
other person, in any manner whatsoever, any testimony of a
witness examined before the grand jury, or the content, gist,
or import thereof, except when such testimony is or has
been disclosed in a court proceeding.” Fla.Stat. § 905.27
(1989).1
**1379 *628 After the grand jury terminated its
investigation, respondent set out to publish a news story—and
perhaps a book—about the subject matter of the investigation,
a publication which would include respondent's testimony
and experiences in dealing with the grand jury. He sued in the
United States District Court for the Middle District of Florida,
seeking a declaration that § 905.27 was an unconstitutional
abridgment of speech, and an injunction preventing the State
from prosecuting him. The District Court granted summary
judgment to the State, holding that Florida was entitled

to make the judgment that a permanent and total ban on
the disclosure of witness testimony was necessary to the
proper functioning of the grand jury, and that “this is the
exceptional case where a severe infringement on rights under
the First Amendment is permissible.” 678 F.Supp. 1552, 1561
(M.D.Fla.1988).
The United States Court of Appeals for the Eleventh Circuit
reversed. Recognizing that the “question presented by this
appeal ... is a narrow one,” the court held that “the provisions
*629 of section 905.27 prohibiting ‘any other person’
from disclosing the nature of grand jury testimony are
unconstitutional to the extent that they apply to witnesses
who speak about their own testimony after the grand jury
investigation is terminated.” 866 F.2d 1318, 1319, 1321
(CA 11 1989). While acknowledging that “the freedom of
speech afforded by the first amendment is not absolute,” the
court concluded that the competing state interests were not
sufficiently compelling to warrant the imposition of criminal
sanctions on witnesses who revealed the content of their
own grand jury testimony. Id., at 1319–1320. In reaching its
determination, the court relied principally on our decision in
Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 98
S.Ct. 1535, 56 L.Ed.2d 1 (1978), and the fact that the Federal
Rule of Criminal Procedure governing grand jury secrecy
imposes no such obligation on grand jury witnesses. 866 F.2d,
at 1320. We granted certiorari, **1380 493 U.S. 807, 110
S.Ct. 46, 107 L.Ed.2d 16 (1989), and now affirm.2
Historically, the grand jury has served an important role in
the administration of criminal justice. Although the English
forerunner of the modern grand jury served primarily as a
prosecutorial and investigative arm of the Crown and was
designed to enhance the government's authority, by the 17th
century the grand jury had developed an equally important
function—to safeguard citizens against an overreaching
Crown and unfounded accusations. See 1 S. Beale & W.
Bryson, Grand Jury Law and Practice § 1:02, pp. 5–8 (1986).
The tradition of secrecy surrounding grand jury proceedings
evolved, at least partially, as a means of implementing this
latter function by ensuring the impartiality of that body.
Douglas Oil Co. of California v. Petrol Stops Northwest, 441
*630 U.S. 211, 218–219, n. 9, 99 S.Ct. 1667, 1672–1673,
n. 9, 60 L.Ed.2d 156 (1979); Brown, The Witness and Grand
Jury Secrecy, 11 Am.J.Crim. Law 169, 170 (1983). Today,
grand jury secrecy remains important to safeguard a number
of different interests.
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“We consistently have recognized that the proper
functioning of our grand jury system depends upon the
secrecy of the grand jury proceedings. See, e.g., United
States v. Procter & Gamble Co., [356 U.S. 677, 78 S.Ct.
983, 2 L.Ed.2d 1077 (1958) ]. In particular, we have
noted several distinct interests served by safeguarding
the confidentiality of grand jury proceedings. First,
if preindictment proceedings were made public, many
prospective witnesses would be hesitant to come forward
voluntarily, knowing that those against whom they testify
would be aware of that testimony. Moreover, witnesses
who appeared before the grand jury would be less likely
to testify fully and frankly, as they would be open to
retribution as well as to inducements. There also would
be the risk that those about to be indicted would flee,
or would try to influence individual grand jurors to vote
against indictment. Finally, by preserving the secrecy of the
proceedings, we assure that persons who are accused but
exonerated by the grand jury will not be held up to public
ridicule.” Douglas Oil Co., supra, at 218–219, 99 S.Ct., at
1672–1673 (footnote omitted).
At the same time, we have recognized that the invocation
of grand jury interests is not “some talisman that dissolves
all constitutional protections.” United States v. Dionisio, 410
U.S. 1, 11, 93 S.Ct. 764, 770, 35 L.Ed.2d 67 (1973). Indeed,
we have noted that grand juries are expected to “operate
within the limits of the First Amendment,” as well as the other
provisions of the Constitution. Branzburg v. Hayes, 408 U.S.
665, 708, 92 S.Ct. 2646, 2670, 33 L.Ed.2d 626 (1972). See
also Wood v. Georgia, 370 U.S. 375, 82 S.Ct. 1364, 8 L.Ed.2d
569 (1962). We must thus balance respondent's asserted First
Amendment rights against Florida's interests in preserving the
confidentiality of its grand jury proceedings. See Landmark
Communications, *631 supra, 435 U.S., at 838, 98 S.Ct., at
1541 (balancing State's interest in preserving confidentiality
of judicial review proceedings against rights of newspaper
reporting on such proceedings); Branzburg, supra, 408 U.S.,
at 690–691, 92 S.Ct., at 2661–2662 (balancing interest in
effective grand jury proceedings against burden on reporters'
news gathering from requiring disclosure of sources).
The Court examined the tension between First Amendment
rights and government investigatory proceedings in
Landmark Communications, supra. There, a Virginia statute
made it a crime to divulge information regarding proceedings
before the state judicial review commission. A newspaper
publisher **1381 was convicted of violating the statute
after publishing an article accurately reporting on a pending

inquiry by the commission and identifying the state judge
under investigation. This Court held that the conviction
violated the United States Constitution, concluding “that the
publication Virginia seeks to punish under its statute lies near
the core of the First Amendment, and the Commonwealth's
interests advanced by the imposition of criminal sanctions are
insufficient to justify the actual and potential encroachments
on freedom of speech and of the press which follow
therefrom.” Id., 435 U.S., at 838, 98 S.Ct., at 1541. While
assuming that the confidentiality of the judicial review
proceedings served legitimate state interests, the Court
observed that the State had “offered little more than assertion
and conjecture to support its claim that without criminal
sanctions the objectives of the statutory scheme would be
seriously undermined.” Id., at 841, 98 S.Ct., at 1542. The
Court also noted that over 40 States with similar judicial
review procedures had found it unnecessary to criminalize the
type of conduct at issue in order to preserve the integrity of
their proceedings. Ibid.
Florida argues that our decision in Seattle Times Co. v.
Rhinehart, 467 U.S. 20, 104 S.Ct. 2199, 81 L.Ed.2d 17
(1984), rather than Landmark, governs the validity of its
prohibition. In Rhinehart we held that a protective order
prohibiting a newspaper from publishing information which
it had obtained through discovery procedures *632 did not
offend the First Amendment. Here, by contrast, we deal only
with respondent's right to divulge information of which he
was in possession before he testified before the grand jury,
and not information which he may have obtained as a result of
his participation in the proceedings of the grand jury. In such
cases, where a person “lawfully obtains truthful information
about a matter of public significance,” we have held that “state
officials may not constitutionally punish publication of the
information, absent a need to further a state interest of the
highest order.” Smith v. Daily Mail Publishing Co., 443 U.S.
97, 103, 99 S.Ct. 2667, 2671, 61 L.Ed.2d 399 (1979); Florida
Star v. B.J.F., 491 U.S. 524, 533, 109 S.Ct. 2603, 2609, 105
L.Ed.2d 443 (1989).
Here Florida seeks to punish the publication of information
relating to alleged governmental misconduct—speech which
has traditionally been recognized as lying at the core of
the First Amendment. See Landmark, 435 U.S., at 838, 98
S.Ct., at 1541; Wood, supra, 370 U.S., at 388–389, 392,
82 S.Ct., at 1371–1372, 1374. To justify such punishment,
Florida relies on the interests in preserving grand jury secrecy
acknowledged by the Court in Douglas Oil Co. of California
v. Petrol Stops Northwest, 441 U.S. 211, 99 S.Ct. 1667, 60
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L.Ed.2d 156 (1979). But we do not believe those interests
warrant a permanent ban on the disclosure by a witness of
his own testimony once a grand jury has been discharged.
Some of these interests are not served at all by the Florida ban
on disclosure, and those that are served are not sufficient to
sustain the statute.
When an investigation ends, there is no longer a need to
keep information from the targeted individual in order to
prevent his escape—that individual presumably will have
been exonerated, on the one hand, or arrested or otherwise
informed of the charges against him, on the other.3 There
is *633 also **1382 no longer a need to prevent the
importuning of grand jurors since their deliberations will
be over. Similarly, the concern that some witnesses will be
deterred from presenting testimony due to fears of retribution
is, we think, not advanced by this prohibition; any witness
is free not to divulge his own testimony, and that part of the
Florida statute which prohibits the witness from disclosing the
testimony of another witness remains enforceable under the
ruling of the Court of Appeals.
Florida's interest in preventing the subornation of grand jury
witnesses who will later testify at trial is served by the
prohibition in question to this extent: if the accused is of
a mind to suborn potential witnesses against him, he will
have an additional opportunity to learn of the existence
of such a witness if that witness chooses to make his
grand jury testimony public. But with present day criminal
procedure generally requiring the disclosure of witnesses
on the part of the State, see, e.g., Fla.Rule Crim.Proc.
3.220(a), the names of these witnesses will be available to the
accused sometime before trial in any event. Florida provides
substantial criminal *634 penalties for both perjury and
tampering with witnesses, see Fla.Stat. §§ 837.02, 914.22
(1989), and its courts have subpoena and contempt powers
available to bring recalcitrant witnesses to the stand. We think
the additional effect of the ban here in question is marginal
at best and insufficient to outweigh the First Amendment
interest in speech involved.
Florida undoubtedly retains a substantial interest in seeing
that “persons who are accused but exonerated by the grand
jury will not be held up to public ridicule.” Douglas Oil
Co., supra, at 219, 99 S.Ct., at 1673. And the ban in
question does serve that interest to some extent, although
it would have the opposite effect if applied to a witness
who was himself a target of the grand jury probe and
desired to publicize this testimony by way of exonerating

himself. But even in those situations where the disclosure
by the witness of his own testimony could have the effect
of revealing the names of persons who had been targeted
by the grand jury but exonerated, our decisions establish
that absent exceptional circumstances, reputational interests
alone cannot justify the proscription of truthful speech. See
Landmark, supra, 435 U.S., at 841–842, 98 S.Ct. at 1542–
1543 (“Our prior cases have firmly established ... that injury
to official reputation is an insufficient reason for repressing
speech that would otherwise be free”) (quotation omitted);
cf. Florida Star v. B.J.F., supra (First Amendment precluded
State from imposing damages for publication of rape victim's
name); Smith v. Daily Mail Publishing Co., supra (State
could not constitutionally punish the publication of a juvenile
offender's name); Oklahoma Publishing Co. v. Oklahoma
County District Court, 430 U.S. 308, 97 S.Ct. 1045, 51
L.Ed.2d 355 (1977) (State could not constitutionally enjoin
the publication of a juvenile offender's name).
We also take note of the fact that neither the drafters of
the Federal Rules of Criminal Procedure, nor the drafters of
similar rules in the majority of the States, found it necessary
to impose an obligation of secrecy on grand jury witnesses
with respect to their own testimony to protect reputational
*635 interests or any of the other interests asserted by
Florida. **1383 Federal Rule of Criminal Procedure 6(e)
(2), governing grand jury secrecy, expressly prohibits certain
individuals other than witnesses from disclosing “matters
occurring before the grand jury,” and provides that “[n]o
obligation of secrecy may be imposed on any person
except in accordance with this rule.” The pertinent Advisory
Committee Notes on Rule 6(e)(2), 18 U.S.C.App., p. 726,
expressly exempt witnesses from the obligation of secrecy,
stating that “[t]he seal of secrecy on witnesses seems an
unnecessary hardship and may lead to injustice if a witness
is not permitted to make a disclosure to counsel or to an
associate.” Similarly, only 14 States have joined Florida in
imposing an obligation of secrecy on grand jury witnesses.
Of the remaining 35 States, 21 either explicitly or implicitly
exempt witnesses from a general secrecy obligation, and 14
simply remain silent on the issue. See 2 Beale & Bryson,
supra, n. 3, § 7.05, pp. 20–21, and nn. 18–21.4 While
these practices are not conclusive as to the constitutionality
of Florida's rule, they are probative of the weight to be
assigned Florida's asserted interests and the extent to which
the prohibition in question is necessary to further them.
Against the state interests which we have just evaluated must
be placed the impact of Florida's prohibition on respondent's

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

5

Previous View

Butterworth v. Smith, 494 U.S. 624 (1990)
110 S.Ct. 1376, 108 L.Ed.2d 572, 58 USLW 4363, 17 Media L. Rep. 1569

ability to make a truthful public statement. The effect is
dramatic: before he is called to testify in front of the grand
jury, respondent is possessed of information on matters of
admitted public concern about which he was free to speak
at will. After giving his testimony, respondent believes he
is no longer free to communicate this information since it
relates to the “content, gist, or import” of his testimony. The
ban extends not merely to the life of the grand jury but into
the indefinite future. The potential for abuse of the Florida
prohibition, through its employment as a device *636 to
silence those who know of unlawful conduct or irregularities
on the part of public officials, is apparent.
We agree with the Court of Appeals that the interests
advanced by the portion of the Florida statute struck down
are not sufficient to overcome respondent's First Amendment
right to make a truthful statement of information he acquired
on his own. Its judgment is therefore
Affirmed.
Justice SCALIA, concurring.
The Court holds that the Florida statute is unconstitutional
“insofar as [it] prohibits a grand jury witness from disclosing
his own testimony after the term of the grand jury has ended.”
Ante, at 1378. I join the Court's opinion because I interpret
that to refer to the information contained within the witness'
testimony, but not necessarily to the fact that the witness
conveyed that information to the grand jury. I take that to
be the meaning of the Court's later clarification that we
affirm “respondent's First Amendment right to make a truthful
statement of information he acquired on his own.” Ante, at
1383.

I think there is considerable doubt whether a witness can be
prohibited, even while the grand jury is sitting, from making
public what he knew before he entered the grand jury room.
Quite a different question is presented, however, by a witness'
disclosure of the grand jury proceedings, which is knowledge
he acquires not “on his own” but only by virtue of being
made a witness. And it discloses those proceedings for the
witness to make public, not what he knew, but what it was
he told the grand jury he knew. There may be quite good
reasons why the State would want the latter information—
which is in a way information of the State's own creation
—to remain confidential even after the term of the grand
jury has expired. It helps to assure, for one thing, that grand
jurors will not be intimidated in the execution **1384 of
their duties by the fear of unjustified public criticism to which
they cannot respond. To allow them to respond, on the *637
other hand—by denying that the witness in fact said what
he claims to have said, or by pointing out the contradictory
testimony of other witnesses—would have its own adverse
effects, including the subjection of grand jurors to a degree
of press attention and public prominence that might in the
long run deter citizens from fearless performance of their
grand jury service. I do not say that these state interests are
necessarily sufficient, but only that they are not presented by
the narrow question we decide today.

All Citations
494 U.S. 624, 110 S.Ct. 1376, 108 L.Ed.2d 572, 58 USLW
4363, 17 Media L. Rep. 1569

Footnotes

*
1

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
The entire text of § 905.27 provides as follows:
“905.27. Testimony not to be disclosed; exceptions.
“(1) A grand juror, state attorney, assistant state attorney, reporter, stenographer, interpreter, or any other person
appearing before the grand jury shall not disclose the testimony of a witness examined before the grand jury or other
evidence received by it except when required by a court to disclose the testimony for the purpose of:
“(a) Ascertaining whether it is consistent with the testimony given by the witness before the court;
“(b) Determining whether the witness is guilty of perjury; or
“(c) Furthering justice.
“(2) It is unlawful for any person knowingly to publish, broadcast, disclose, divulge, or communicate to any other person,
or knowingly to cause or permit to be published, broadcast, disclosed, divulged, or communicated to any other person,
in any manner whatsoever, any testimony of a witness examined before the grand jury, or the content, gist, or import
thereof, except when such testimony is or has been disclosed in a court proceeding. When a court orders the disclosure
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2

3

4

of such testimony pursuant to subsection (1) for use in a criminal case, it may be disclosed to the prosecuting attorney of
the court in which such criminal case is pending, and by him to his assistants, legal associates, and employees, and to the
defendant and his attorney, and by the latter to his legal associates and employees. When such disclosure is ordered by
a court pursuant to subsection (1) for use in a civil case, it may be disclosed to all parties to the case and to their attorneys
and by the latter to their legal associates and employees. However, the grand jury testimony afforded such persons by
the court can only be used in the defense or prosecution of the civil or criminal case and for no other purpose whatsoever.
“(3) Nothing in this section shall affect the attorney-client relationship. A client shall have the right to communicate to
his attorney any testimony given by the client to the grand jury, any matters involving the client discussed in the client's
presence before the grand jury, and any evidence involving the client received by or proffered to the grand jury in the
client's presence.
“(4) Persons convicted of violating this section shall be guilty of a misdemeanor of the first degree, punishable as provided
in s. 775.083, or by fine not exceeding $5,000, or both.
“(5) A violation of this section shall constitute criminal contempt of court.”
In his complaint, respondent also sought a declaration that he was entitled to divulge his “experience” before the grand
jury. Whatever this term might encompass, it is clear that the Court of Appeals limited its holding to a witness' “testimony”
before the grand jury. Since respondent has not sought review of any portion of this ruling, we similarly limit our holding
to the issue of a witness' grand jury testimony.
In cases where an arrest is contemplated, there may be a lag time between the issuance of the indictment and the arrest.
As a result, the Federal Rules of Criminal Procedure and many States have provided a mechanism for the sealing of
indictments pending the indictee's arrest. See Fed.Rule Crim.Proc. 6(e)(4); 1 S. Beale & W. Bryson, Grand Jury Law
and Practice § 6.40, pp. 232–233, and nn. 2, 3 (1986). Other States, like Florida, have simply prohibited court officers
or grand jurors from disclosing the fact that an indictment has been returned before an arrest is made. Id., § 6.40, p.
233, and n. 4. In such cases, there may be instances where the disclosure by a grand jury witness of his own testimony
might lead the accused to infer that he had been indicted from the fact that the witness was asked about the accused's
conduct. This would seem to be a very speculative possibility, and it did not lead the drafters of the Federal Rules of
Criminal Procedure, nor the majority of States, to impose an obligation of secrecy on grand jury witnesses. See infra, at
1382–1383. We similarly conclude that Florida's interest by reason of this hypothesis is not sufficient to justify the State's
postinvestigation ban on a witness' disclosure of his own testimony.
Petitioners argue that the State's interest in preventing a target's flight remains valid in cases where the term of a grand jury
expires and an investigation is continued with another grand jury. We are not confronted with this situation in the present
case and, accordingly, express no opinion on whether a State could prohibit a witness from revealing his testimony under
such circumstances.
But see Tex.Code Crim.Proc.Ann., Art. 20.16 (Vernon 1977) (imposing obligation of secrecy where Beale & Bryson list
as silent).

End of Document
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**1 Caren EE., Respondent
v
Alan EE., Appellant.
Supreme Court, Appellate Division,
Third Department, New York
January 22, 2015

CITE TITLE AS: Caren EE. v Alan EE.
HEADNOTES
Husband and Wife and Other Domestic Relationships
Divorce
Breach of Parties' Agreement Pertaining to Mutual
Management of Artistically Talented Autistic Son's Affairs—
Wife's Book “Dealing with” Autistic Son Published without
Husband's Consent—Disposition of Net Proceeds of Book—
Counsel Fees/Expenses
Injunctions
When Injunctive Relief Appropriate
Curtailing Wife's Promotional Activities Regarding Already
Available and Publicized Book “Dealing with” Autistic Son
Not Sufficiently Effective to Prevent Emotional Harm to Son
upon Discovery of Book's Existence
Constitutional Law
Freedom of Speech
Enjoining Wife's Future Promotional Activities Regarding
Already Available and Publicized Book “Dealing with”
Autistic Son Would Constitute Prior Restraint on Speech
Cynthia Feathers, Glens Falls, for appellant.
Pope & Schrader, LLP, Binghamton (Alan J. Pope of counsel),
for respondent.
Sheila E. Shea, Mental Hygiene Legal Service, Albany
(Richard J. Wenig of counsel), on behalf of the parties' child.
Battisti & Garzo, PC, Binghamton (F. Paul Battisti of counsel)
and Robert G. Behnke, County Attorney, Binghamton

Garry, J. Appeal from an order of the Supreme Court (Guy, J.),
entered November 21, 2013 in Broome County, which denied
defendant's motion for, among other things, a permanent
injunction.
Plaintiff (hereinafter the wife) and defendant (hereinafter the
husband) are the parents of an adult son who is diagnosed with
autism and has received media attention for his achievements
as a visual artist. When the parties divorced in 2002, they
entered into an opting-out agreement and an oral stipulation,
and consented to the entry of a judgment of divorce that
incorporated several agreed-upon provisions pertaining to
mutual management of the son's affairs. In particular, the
parties agreed in paragraph 36 that “[a]ny books or movies
dealing with [the son] or his artwork” were to be contracted
by the parties' mutual agreement.
In 2012, the wife published a book about a certain medical
*1103 disorder that, in her opinion, is present in the son and
is often present but undiagnosed in other autistic children.
The book is based in part on the wife's research, and in part
on her personal experiences as the son's mother. **2 It
includes multiple references to the son, who is identified by
a pseudonym. The wife did not obtain the husband's consent
before contracting for the book's publication. Upon learning
of the book following publication, the husband moved by
order to show cause to enforce paragraph 36, contending that
his consent should have been obtained prior to publication
as the book “deal[s] with” the son. The husband sought
relief pursuant to the parties' agreement, including counsel
fees, and further sought temporary and permanent injunctive
relief to prevent the wife from “making bookstore, media
or any other promotional appearance[s] and/or engaging in
any profit driven enterprise related to [the son's] health
condition.” Supreme Court denied the husband's application
for a preliminary injunction, and subsequently denied the
application in its entirety. The husband appeals.
As a preliminary matter, the husband appropriately moved
by order to show cause to enforce the parties' agreement;
contrary to the wife's contention, he was not required to
commence a separate action (see e.g. Bishopp v Bishopp, 104
AD3d 1121, 1122 [2013]; Dalton v Posada, 81 AD3d 1142,
1142 [2011]; see also Rawlings v Rawlings, 50 AD3d 998,
999 [2008]). As for the merits, where, as here, a divorce
judgment is silent as to whether the parties' agreement was
to survive or merge therein, survival is presumed unless
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the parties' language is ambiguous as to their intent. Here,
the language of the parties' agreement pertaining to mutual
management of the son's affairs clearly reveals that the parties
intended it to survive the judgment (see Ventura v Leong, 68
AD3d 1318, 1319-1320 [2009]; Von Schaaf v Von Schaaf, 257
AD2d 296, 298 [1999]). Thus, the disputed provision must be
interpreted according to the principles of contract law to give
effect to the parties' intentions (see Desautels v Desautels, 80
AD3d 926, 928 [2011]; Matter of Heinlein v Kuzemka, 49
AD3d 996, 997 [2008]).
The husband contends that the wife violated the parties'
agreement by publishing a book that “deal[s] with” the son
without obtaining his consent. The wife contends that the
son's role is minor, the book is primarily about the general
issue of the undiagnosed disorder in people with autism, and
the book does not violate the parties' agreement because it is
not solely and predominantly about the son. Upon review, we
agree with the wife that the scope of the book is not solely
limited to the son, but is also concerned, to a large degree,
with data, research *1104 and interviews that led the wife to
conclude that many autistic children, including the son, suffer
from the disorder in question. Nevertheless, we disagree with
the wife's contention that this alone provides a sufficient basis
for determining that the book does not violate the parties'
agreement.
In determining the meaning of unambiguous language, a court
must give contractual terms their plain and ordinary meaning
(see Bauersfeld v Board of Educ. of Morrisville-Eaton Cent.
School Dist., 46 AD3d 1003, 1005 [2007], lv denied 10 NY3d
704 [2008]). The parties' agreement does not specifically
define the phrase “deal[ ] with.” Dictionaries define this
phrase to mean “to have to do: concern oneself” (Webster's
Third New International Dictionary of the English Language
581 [1976]), to “take or have as a subject; discuss” (The
New Oxford American Dictionary 435 [2d ed 2005]), “[t]o be
occupied or concerned” (The American Heritage Dictionary
of the English Language 466 [5th ed 2011]), and “to concern
oneself or itself” (Merriam-Webster Online Dictionary, http://
www.merriam-webster.com/dictionary/deal [accessed Dec. 1,
2014]). Notably, none of these definitions includes qualifying
words such as “primarily” or “solely” that would narrow the
meaning of the phrase as the wife contends, nor does any
such limiting language appear in the disputed provision. The
parties could have included such language if they had wished
to narrow the scope of their agreement to books that dealt
mainly or exclusively with the son, but they did not do so,
and a court may not create a new contract in the guise of

interpretation by adding terms to the language chosen by
the parties (see Smith v Smith, 59 AD3d 905, 906 [2009]).
Accordingly, the book “deal[s] with” the son if it can be said
to have to do with the son, take him as a subject, discuss him
or concern itself with him.
**3 The book makes dozens of references to the son, albeit
under a pseudonym, and includes biographical information,
specific accounts of his medical diagnoses and treatments,
and many detailed anecdotes describing his experiences and
behaviors. The first of the book's nine chapters is exclusively
about the son, describing his birth, the progression of his
symptoms, his diagnosis, and the process by which the wife
eventually formed the opinion that he also suffers from
the undiagnosed disorder. Although the book's remaining
eight chapters address more general subjects such as medical
information and the experiences of other families, they also
include additional references to the son, with details about his
behavior, diagnoses and treatment, as well as direct quotations
from him. Only three of the book's nine chapters make no
reference to the son. He is also *1105 discussed in the
book's acknowledgments, introduction and conclusion. Thus,
we find that the book concerns the son and takes him as a
subject, and that it “deal[s] with” the son within the meaning
of the parties' agreement. Therefore, the wife breached the
agreement as a matter of law by contracting for the book's
publication without obtaining the husband's consent.
The disputed provision directs that the net proceeds from
any book “dealing with” the son are to be deposited in a
joint account established by the parties for the son's benefit,
and that the disposition of the funds is to be determined
by mutual agreement or, if necessary, “by a court after the
appointment of a Guardian ad Litem.” A separate paragraph
further provides that where a breach of the divorce judgment
has been established to the satisfaction of a court, the party
who was obliged to take legal action to cure the breach is
entitled to reasonable counsel fees and expenses. The husband
has demonstrated that he is entitled to relief under both
provisions. Thus, the matter must be remitted to Supreme
Court to determine the disposition of any net proceeds from
the book and the amount of counsel fees and expenses to be
awarded to the husband.
We reach a different conclusion as to the husband's request
for an injunction. A permanent injunction “is an extraordinary
remedy to be granted or withheld by a court of equity in the
exercise of its discretion. Not every apprehension of injury
will move a court of equity to the exercise of its discretionary
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powers” (Kane v Walsh, 295 NY 198, 205 [1946] [citation
omitted]). To be entitled to permanent injunctive relief, a party
must demonstrate irreparable harm and the absence of an
adequate remedy at law (see Matter of Guido v Town of Ulster
Town Bd., 74 AD3d 1536, 1538 [2010]; McDermott v City
of Albany, 309 AD2d 1004, 1005 [2003], lv denied 1 NY3d
509 [2004]). A party must further establish that the balance
of equities favors the granting of relief (see McDermott v City
of Albany, 309 AD2d at 1005-1006; DiMarzo v Fast Trak
Structures, 298 AD2d 909, 911 [2002]). We are unpersuaded
that the requisite showing has been made.
The husband's contentions with regard to irreparable injury
are essentially derivative. He argues that the son, who does
not know that the book exists, would suffer irreparable harm
in the form of emotional distress, behavioral difficulties
and regression if he learned about the book because of the
personal and potentially embarrassing details it contains, and
that this would detrimentally impact the husband, with whom
the son presently resides. Because the book had already been
published before the husband filed his application, he does not
seek to withdraw it *1106 from circulation; instead, he seeks
to curtail the wife's promotional activities on the ground that
they are likely to bring the book to the son's attention. As for
the adequacy of a remedy at law, the husband acknowledges
that the remedies contained in the judgment are sufficient to
protect his economic interests and those of the son, but argues
that they are inadequate to protect either of them from the
threatened emotional and behavioral harm that could result
from the son's discovery of the book's existence.
**4 Initially, the wife contends that the son is not a party to
the agreement and that the husband lacks authority to act on
his behalf.* The husband responds that the son is a third-party
beneficiary in that he and the wife intended their valid and
binding agreement for the mutual management of his affairs
to benefit the son, and the son's interest in enforcement “is
sufficiently immediate, rather than incidental, to indicate the
assumption by the [husband and wife] of a duty to compensate
[the son] if the benefit is lost” (Mendel v Henry Phipps Plaza
W., Inc., 6 NY3d 783, 786 [2006] [internal quotation marks
and citation omitted]; accord Boyd v Hall, Ltd., 307 AD2d
624, 626 [2003]). While we agree that the son would have
authority to make an independent application to enforce the
provision on this ground, neither his present coguardians
nor his court-appointed legal counsel did so in this case.
However, after Supreme Court placed them on notice of the
husband's application, they appeared and fully participated in
the subsequent proceedings and this appeal, supporting the

husband's position and arguing on the son's behalf that the
wife's promotional activities pose a threat of irreparable harm
to the son and that injunctive relief is appropriate. Under these
circumstances, any procedural issues posed by the lack of a
separate application on the son's behalf are less significant to
our analysis than the substantive question of whether it has
been established that injunctive relief is necessary to avoid
irreparable injury.
In our view, the very personal information contained in the
book—such as highly specific details of the son's medical
condition and treatment and episodes of difficult behavior
—might reasonably be anticipated to cause distress to any
young adult who learned that it had been made public
without his knowledge or consent, and perhaps more so in the
circumstances presented here. Moreover, although the book
uses a pseudonym for the son, his identity can readily be
ascertained; the wife *1107 published the book under her
own name, and the text includes many details that will easily
identify the son to himself or those who know him. The son
—who is presently a college student—is apparently capable
of reading, using the Internet, and following media reports.
Thus, there is a clear and undeniable risk that he will someday
learn about the book, whether or not the wife continues to
promote it. The parties agree that the son may be harmed by
discovering the book's existence and should be protected from
learning about it. Both parties have expressed concern that
the other's activities may lead the son to discover the book.
In fact, Supreme Court directed them not to inform the son
about the book and warned that to do so would be “a heinous
act,” and the wife responded that she was “thankful” that the
court had made this direction. Nevertheless, they disagree as
to whether the emotional harm that he may experience will
be so severe as to constitute irreparable injury justifying a
permanent injunction. Injunctive relief is ordinarily available
only to prohibit interference with property or other recognized
legal rights (see generally 67A NY Jur 2d, Injunctions § 11),
but is sometimes appropriate to prevent emotional distress or
mental anguish in special circumstances (see e.g. Pantel v
Workmen's Circle/Arbetter Ring Branch 281, 289 AD2d 917,
918 [2001]). This may apply where, as here, the injured party
has potential special vulnerabilities. Nonetheless, we need not
determine whether the threatened harm constitutes irreparable
injury as a matter of law, as we are unpersuaded that the
proposed remedy will be sufficiently effective to prevent it.
The wife's book was first published in 2012, and has been
available for purchase online and in bookstores ever since.
Notably, despite the wife's active promotion of the book
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during this time, it does not appear that the son has yet
discovered its existence. It is now the ongoing existence
and public availability of the book that poses the most
substantial risk that the son may **5 discover the book
in the future, and—as the husband has never sought to
withdraw the book from circulation—in simple colloquial
terms, that horse has left the barn. Put another way, given
the book's longstanding availability and the publicity it
has already received, any future restraint on additional
promotional activities in which the wife may still be engaged
will offer only minimal protection to the son. Moreover,
the relief sought constitutes, in effect, a prior restraint on
the wife's freedom of speech; although she agreed that she
would not contract for the publication of a book that dealt
with the son without the husband's consent, she did not
agree that she would never express her views about the
son in other contexts. To enjoin her from doing so under
the circumstances presented *1108 here poses significant
constitutional concerns that are not justified by the limited
and imperfect protection of the son's interests that may result
(compare Porco v Lifetime Entertainment Servs., LLC, 116

AD3d 1264, 1265-1266 [2014]). Accordingly, despite our
determination that legal remedies for the wife's breach of the
agreement are appropriate and necessary, we find no abuse
of discretion in Supreme Court's refusal to grant a permanent
injunction, and will not disturb it (see McDermott v City of
Albany, 309 AD2d at 1005-1006; Danchak v Tuzzolino, 195
AD2d 936, 937 [1993]).
McCarthy, J.P., Lynch and Clark, JJ., concur. Ordered that
the order is modified, on the law, without costs, by reversing
so much thereof as denied that part of defendant's motion as
sought enforcement of paragraph 36 of the parties' divorce
judgment and sought remedies pursuant to said judgment;
motion granted to that extent and matter remitted to the
Supreme Court for further proceedings not inconsistent with
this Court's decision; and, as so modified, affirmed.
FOOTNOTES
Copr. (C) 2022, Secretary of State, State of New York

Footnotes
The husband and wife were formerly the son's coguardians, but they were both removed from these roles in 2009 and
*
replaced by court-appointed coguardians (see SCPA 1750-a).

End of Document
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Extraordinary circumstances justified stay under
All Writs Act of preliminary injunction entered
by state court prohibiting television network
from airing videotape footage taken at meat
packing company, where state court decision
conflicted with prior decisions of Supreme
Court, there was reasonable probability that case
would warrant certiorari, and indefinite delay
of broadcast would cause irreparable harm to
news media that was intolerable under First
Amendment. (Per Justice Blackmun, as Circuit
Justice.) U.S.C.A. Const.Amend. 1; 28 U.S.C.A.
§ 1651.

KeyCite Yellow Flag - Negative Treatment
Distinguished by In re National Sec. Letter, N.D.Cal., March 14, 2013

114 S.Ct. 912
Supreme Court of the United States

CBS INC., et al.
v.
Jeff W. DAVIS, Circuit Judge,
Seventh Judicial Circuit, Pennington
County, South Dakota et al.
No. A–669.
|
Feb. 9, 1994.
Synopsis
Meat packing company sued to prevent television network's
telecast of videotape footage taken at company's factory,
alleging claims of trespass, breach of duty of loyalty and its
aiding and abetting, and violation of South Dakota's Uniform
Trade Secrets Act. The Circuit Court, Seventh Judicial
District, South Dakota, preliminarily enjoined network
from disseminating, disclosing, broadcasting, or otherwise
revealing any footage of plant interior. Network filed petition
for writ of mandamus and application for stay. The South
Dakota Supreme Court denied application. Network filed
application for emergency stay. Justice Blackmun, as Circuit
Justice, held that extraordinary circumstances justified stay
of preliminary injunction, since indefinite delay of broadcast
would cause irreparable harm to news media that would be
intolerable under First Amendment.

5 Cases that cite this headnote
[3]

11 Cases that cite this headnote
[4]

Federal Courts

Press in General

12 Cases that cite this headnote
[5]

Constitutional Law

Press in General

Gagging of publication of news report is
considered acceptable only in “exceptional
cases.” (Per Justice Blackmun, as Circuit
Justice.)
9 Cases that cite this headnote

Single justice orders

Single Justice of Supreme Court may stay
lower court order only under extraordinary
circumstances. (Per Justice Blackmun, as Circuit
Justice.)

[2]

Constitutional Law

Prohibition against prior restraints of reporting
of news by media is by no means absolute. (Per
Justice Blackmun, as Circuit Justice.) U.S.C.A.
Const.Amend. 1.

West Headnotes (8)
Federal Courts

Press in General

Prior restraints of reporting of news by media are
particularly disfavored. (Per Justice Blackmun,
as Circuit Justice.) U.S.C.A. Const.Amend. 1.

Injunction stayed.

[1]

Constitutional Law

Single justice orders

[6]

Constitutional Law

Journalists

Meat packing company, which had obtained
preliminary injunction prohibiting television
network from airing videotape footage taken
at plant, failed to meet its burden under
First Amendment of showing that evil that
would result from reportage was both great
and certain and could not be mitigated by
less intrusive measures, even if broadcast of
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videotape “could” result in significant economic
harm to company, and even if videotape
was obtained through “calculated misdeeds”
of network, which obtained footage of meat
packing operations through cooperation of
company's employee, who voluntarily agreed
to wear undercover camera equipment. (Per
Justice Blackmun, as Circuit Justice.) U.S.C.A.
Const.Amend. 1.
28 Cases that cite this headnote
[7]

Constitutional Law

Prior Restraints

Constitutional Law
Defamation

Remedies for

Subsequent civil or criminal proceedings, rather
than prior restraints, ordinarily are appropriate
sanction for calculated defamation or other
misdeeds in First Amendment context. (Per
Justice Blackmun, as Circuit Justice.) U.S.C.A.
Const.Amend. 1.
19 Cases that cite this headnote
[8]

Constitutional Law
General

False Statements in

Constitutional Law

Journalists

If television network breached its state law
obligations in obtaining videotape of meat
packing operations at factory, First Amendment
required that meat packing company remedy its
harms through damages proceeding rather than
through suppression of protected speech. (Per
Justice Blackmun, as Circuit Justice.) U.S.C.A.
Const.Amend. 1.
1 Cases that cite this headnote

Opinion
**913 Justice BLACKMUN, Circuit Justice.
CBS Inc., CBS News Division, a Division of CBS Inc.,
and 48 Hours (“CBS”) apply for an emergency stay of
a preliminary injunction entered by the Circuit Court for
the Seventh Judicial District of South Dakota prohibiting
CBS from airing videotape footage taken at the factory of

Federal Beef Processors, Inc. (“Federal”), a South Dakota
meat packing company. CBS seeks to televise the videotape
this evening on a 48 Hours investigative news program and
contends that the injunction constitutes an intolerable prior
restraint on the media. Due to the time pressure involved
in resolving this emergency application, my discussion is
necessarily brief.
As part of an ongoing investigation into unsanitary practices
in the meat industry, CBS obtained footage of Federal's
meat packing operations through the cooperation of a
Federal employee, who voluntarily agreed to wear undercover
*1316 camera equipment during his shift one day in
Federal's plant. The employee received no compensation for
his cooperation. CBS represents that the investigation was
not targeted at Federal but at the meat processing industry
generally and that CBS did not intend to reveal the company
that was the source of the material.
Federal sued to prevent the telecast of the videotape, alleging,
inter alia, claims of trespass, breach of the duty of loyalty
and its aiding and abetting, and violation of the Uniform
Trade Secrets Act, Comp.Laws Ann. § 37–29–1, et seq. On
January 25, 1994, the South Dakota Circuit Court entered
a temporary restraining order, and on February 7 the court
preliminarily enjoined CBS from “disseminating, disclosing,
broadcasting, or otherwise revealing” any footage of the
Federal plant interior. Findings of Fact, Conclusions of Law,
and Order for Preliminary Injunction, Civ. No. 94–590, p.
8. The court found that disclosure of the videotape “could
result in a significant portion of the national chains refusing
to purchase beef processed at Federal and thereafter in the
Federal plant's closure” and that “[p]ublic dissemination of
Federal's confidential and proprietary practices and processes
would likely cause irreparable **914 injury to Federal.”
Id., at 3. The court concluded that because the videotape
“was obtained by CBS, at the very least, through calculated
misdeeds,” id., at 4, conventional First Amendment prior
restraint doctrine was inapplicable, and that any injury to
CBS resulting from delay was outweighed by the potential
economic harm to Federal.
On February 8, 1994, the South Dakota Supreme Court
denied CBS' application for a stay of the injunction and
scheduled oral argument on CBS' original petition for a writ
of mandamus for March 21, 1994. The State Supreme Court
later amended its order to require that the circuit judge rescind
the injunction or show cause on March 21 why a peremptory
writ of mandamus should not be issued.
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[6] *1318 Federal has not met this burden here. The Circuit
Court no doubt is correct that broadcast of the videotape
[1] [2] [3] [4] [5] *1317 Although a single Justice
“could” result in significant economic harm to Federal. Even
may stay a lower court order only under extraordinary
if economic harm were sufficient in itself to justify a prior
circumstances, such circumstances are presented here. For
restraint, however, we previously have refused to rely on such
many years it has been clearly established that “any
speculative predictions as based on “factors unknown and
prior restraint on expression comes to this Court with
unknowable.” Id., at 563, 96 S.Ct., at 2804; see also New York
a ‘heavy presumption’ against its constitutional validity.”
Times Co. v. United States, supra.
Organization for a Better Austin v. Keefe, 402 U.S. 415,
419, 91 S.Ct. 1575, 1578, 29 L.Ed.2d 1 (1971), quoting
Carroll v. Princess Anne, 393 U.S. 175, 181, 89 S.Ct.
347, 351, 21 L.Ed.2d 325 (1968). “Where ... a direct prior
restraint is imposed upon the reporting of news by the media,
each passing day may constitute a separate and cognizable
infringement of the First Amendment.” Nebraska Press Assn.
v. Stuart, 423 U.S. 1319, 1329, 96 S.Ct. 237, 254, 46 L.Ed.2d
199 (1975) (BLACKMUN, J., in chambers). As the Court
recognized in Nebraska Press Assn. v. Stuart, 427 U.S. 539,
559, 96 S.Ct. 2791, 2802, 49 L.Ed.2d 683 (1976), prior
restraints are particularly disfavored:
“A criminal penalty or a judgment in a defamation case
is subject to the whole panoply of protections afforded by
deferring the impact of the judgment until all avenues of
appellate review have been exhausted.... A prior restraint,
by contrast, ... has an immediate and irreversible sanction.
If it can be said that a threat of criminal or civil sanctions
after publication ‘chills' speech, prior restraint ‘freezes' it
at least for the time.”
Although the prohibition against prior restraints is by
no means absolute, the gagging of publication has been
considered acceptable only in “exceptional cases.” Near
v. Minnesota, 283 U.S. 697, 716, 51 S.Ct. 625, 631, 75
L.Ed. 1357 (1931). Even where questions of allegedly urgent
national security, see New York Times Co. v. United States,
403 U.S. 713, 91 S.Ct. 2140, 29 L.Ed.2d 822 (1971), or
competing constitutional interests, Nebraska Press Assn., 427
U.S., at 559, 96 S.Ct., at 2802, are concerned, we have
imposed this “most extraordinary remed[y]” only where the
evil that would result from the reportage is both great and
certain and cannot be mitigated by less intrusive measures.
Id., at 562, 96 S.Ct., at 2804.

End of Document

[7] Nor is the prior restraint doctrine inapplicable because
the videotape was obtained through the “calculated misdeeds”
of CBS. In New York Times Co., the Court refused to
suppress publication of papers stolen from the Pentagon
by a third party. Subsequent civil or criminal proceedings,
rather than prior restraints, ordinarily are the appropriate
sanction for calculated defamation or other misdeeds in the
First Amendment context. Even if criminal activity by the
broadcaster could justify an exception to the prior restraint
doctrine under some circumstances, the record as developed
thus far contains no clear evidence of criminal activity on the
part of CBS, and the court below found none.
**915 [8] I conclude that the decision below conflicts with
the prior decisions of this Court, that there is a reasonable
probability that the case would warrant certiorari, and that
indefinite delay of the broadcast will cause irreparable
harm to the news media that is intolerable under the First
Amendment. Entry of a stay therefore is appropriate under
the All Writs Act, 28 U.S.C. § 1651. See INS v. LEAP,
510 U.S. 1301, 114 S.Ct. 422, 126 L.Ed.2d 410 (1993)
(O'CONNOR, J., in chambers). If CBS has breached its state
law obligations, the First Amendment requires that Federal
remedy its harms through a damages proceeding rather than
through suppression of protected speech.
The Circuit Court's injunction is therefore stayed.
All Citations
510 U.S. 1315, 114 S.Ct. 912, 127 L.Ed.2d 358, 62 USLW
3521, 22 Media L. Rep. 1285
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77 A.D.3d 589, 909 N.Y.S.2d 360
(Mem), 2010 N.Y. Slip Op. 07681

**1 Coast to Coast Energy,
Inc., et al., Respondents
v
Mark Gasarch et al., Defendants/
Counterclaim Plaintiffs-Appellants.
Coast to Coast Energy, Inc., et al.,
Counterclaim Defendants-Respondents.
Supreme Court, Appellate Division,
First Department, New York
October 28, 2010

CITE TITLE AS: Coast to
Coast Energy, Inc. v Gasarch
HEADNOTE
Disclosure
Protective Order
Eaton & Van Winkle LLP, New York (Robert S. Churchill of
counsel), for appellants.
End of Document

Wilson Elser Moskowitz Edelman & Dicker LLP, New York
(Edward J. Boyle of counsel), for respondents.
Orders, Supreme Court, New York County (James A. Yates,
J.), entered May 5, 2010, which, inter alia, denied defendants'
motions to suppress certain documents and information
allegedly wrongfully obtained by plaintiffs, to disqualify
plaintiffs' counsel, and for a protective order, unanimously
affirmed, with costs.
We find that the record does not support findings that
plaintiffs obtained the subject materials through theft,
eavesdropping, or other unlawful means. We also find that
the record does not support findings that the subject materials
were improperly or irregularly obtained within the meaning
of CPLR 3103 (c), but, even if the record did support such
findings, we would affirm. No basis exists to disturb the
Special Referee's findings that all of the subject materials
in any event would have to be produced in the ordinary
course of discovery, and, accordingly, that no substantial
right of defendants' could have been prejudiced by the
manner in which they were obtained (CPLR 3103 [c];
see Robinson v Robinson, 308 AD2d 332, 333 [2003];
Levy v Grandone, 8 AD3d 630 [2004]). In view of the
foregoing, the court also properly denied defendants' motion
for a protective order and to disqualify plaintiffs' counsel.
We have considered defendants' other arguments and find
them unavailing. Concur—Tom, J.P., Friedman, Catterson,
Renwick and Manzanet-Daniels, JJ. *590
Copr. (C) 2022, Secretary of State, State of New York
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as a citizen, in commenting upon matters of
public concern and the interest of the state,
as an employer, in promoting the efficiency
of the public services it performs through its
employees. U.S.C.A. Const.Amends. 1, 14.

KeyCite Yellow Flag - Negative Treatment
Not Followed as Dicta Janus v. American Federation of State, County, and
Mun. Employees, Council 31, U.S., June 27, 2018

103 S.Ct. 1684
Supreme Court of the United States

Harry CONNICK, Individually
and in His Capacity as District
Attorney, etc., Petitioner,
v.
Sheila MYERS.
No. 81–1251.
|
Argued Nov. 8, 1982.
|
Decided April 20, 1983.
Synopsis
Former assistant district attorney brought civil rights action
in which she contended that her employment was terminated
because she exercised her constitutionally guaranteed right of
free speech. The United States District Court for the Eastern
District of Louisiana, Jack M. Gordon, J., 507 F.Supp. 752,
held that attorney was entitled to reinstatement, back pay, and
compensatory damages, and appeal was taken. The Court of
Appeals, in an unpublished opinion, 654 F.2d 719,affirmed,
and certiorari was granted. The Supreme Court, Justice White,
held that discharge of former assistant district attorney did
not violate attorney's constitutionally protected right of free
speech.

3910 Cases that cite this headnote
[2]

Public Employment
Review

Further Judicial

Ordinary dismissals from government service
which violate no fixed tenure or applicable
statute or regulation are not subject to judicial
review even if reasons for dismissal are alleged
to be mistaken or unreasonable.
56 Cases that cite this headnote
[3]

Public Employment
Review

Further Judicial

When a public employee speaks not as a citizen
upon matters of public concern, but instead as an
employee upon matters only of personal interest,
absent the most unusual circumstances, a federal
court is not appropriate forum in which to
review wisdom of personnel decision taken by a
public agency allegedly in reaction to employee's
behavior.
1982 Cases that cite this headnote
[4]

Constitutional Law

Discharge

Whether a public employee's speech addresses a
matter of public concern so as to shield employee
from discharge for expressing those views must
be determined by content, form and context of
given statement, as revealed by whole record.
U.S.C.A. Const.Amends. 1, 14.

Reversed.
Justice Brennan filed a dissenting opinion in which Justices
Marshall, Blackmun and Stevens joined.

4500 Cases that cite this headnote
West Headnotes (6)
[5]
[1]

Constitutional Law
services

Efficiency of public

In determining a public employee's rights of free
speech, task of the Supreme Court is to arrive
at a balance between interests of the employee

Constitutional Law
Attorneys,
prosecutors, and Attorney General's office
District and Prosecuting
Attorneys
Appointment
Discharge of former assistant district attorney
did not violate her constitutionally protected
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right of free speech where when district attorney
proposed to transfer attorney she strongly
opposed transfer, expressing her views to several
of her supervisors, she thereafter prepared a
questionnaire which she distributed to other
attorneys concerning office transfer policy,
office morale, need for a grievance committee,
level of confidence in supervisors and whether
employees felt pressure to work in political
campaigns, and except for the question regarding
pressure upon employees to work in political
campaigns, questions posed in questionnaire
did not fall under rubric of matters of “public
concern.” U.S.C.A. Const.Amends. 1, 14.
1737 Cases that cite this headnote
[6]

Civil Rights

Employment practices

In civil rights action in which former assistant
district attorney contended that her employment
was terminated because she exercised her
constitutionally guaranteed right of free speech,
district court erred in imposing unduly onerous
burden on the state to justify attorney's discharge
by requiring it to “clearly demonstrate” that
speech involved “substantially interfered” with
operation of office; state's burden in justifying
a particular discharge varies depending upon
nature of employee's expression. U.S.C.A.
Const.Amends. 1, 14.
113 Cases that cite this headnote

**1685 Syllabus*
*138 Respondent was employed as an Assistant District
Attorney in New Orleans with the responsibility of trying
criminal cases. When petitioner District Attorney proposed to
transfer respondent to prosecute cases in a different section
of the criminal court, she strongly opposed the transfer,
expressing her view to several of her supervisors, including
petitioner. Shortly thereafter, she prepared a questionnaire
that she distributed to the other Assistant District Attorneys
in the office concerning office transfer policy, office morale,
the need for a grievance committee, the level of confidence in
supervisors, and whether employees felt pressured to work in

political campaigns. Petitioner then informed respondent that
she was being terminated for refusal to accept the transfer,
and also told her that her distribution of the questionnaire
was considered an act of insubordination. Respondent filed
suit in Federal District Court under 42 U.S.C. § 1983
(1976 ed., Supp. IV), alleging that she was wrongfully
discharged because she had exercised her constitutionally
protected right of free speech. The District Court agreed,
ordered her reinstated, and awarded backpay, damages, and
attorney's fees. Finding that the questionnaire, not the refusal
to accept the transfer, was the real reason for respondent's
termination, the court held that the questionnaire involved
matters of public concern and that the State had not “clearly
demonstrated” that the questionnaire interfered with the
operation of the District Attorney's office. The Court of
Appeals affirmed.
Held: Respondent's discharge did not offend the First
Amendment. Pp. 1687–1693.
(a) In determining a public employee's rights of free speech,
the problem is to arrive “at a balance between the interests
of the [employee], as a citizen, in commenting on matters of
public concern and the interest of the State, as an employer,
in promoting the efficiency of the public services it performs
through its employees.” Pickering v. Board of Education, 391
U.S. 563, 568, 88 S.Ct. 1731, 1734, 20 L.Ed.2d 811. P. 1687.
(b) When a public employee speaks not as a citizen upon
matters of public concern, but instead as an employee upon
matters only of personal interest, absent the most unusual
circumstances, a federal court is not *139 the appropriate
forum in which to review the wisdom of a personnel
decision taken by a public agency allegedly in reaction
**1686 to the employee's behavior. Here, except for the
question in respondent's questionnaire regarding pressure
upon employees to work in political campaigns, the questions
posed do not fall under the rubric of matters of “public
concern.” Pp. 1687–1691.
(c) The District Court erred in imposing an unduly onerous
burden on the State to justify respondent's discharge by
requiring it to “clearly demonstrate” that the speech involved
“substantially interfered” with the operation of the office.
The State's burden in justifying a particular discharge varies
depending upon the nature of the employee's expression. P.
1691.
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(d) The limited First Amendment interest involved here did
not require petitioner to tolerate action that he reasonably
believed would disrupt the office, undermine his authority,
and destroy the close working relationships within the office.
The question on the questionnaire regarding the level of
confidence in supervisors was a statement that carried the
clear potential for undermining office relations. Also, the
fact that respondent exercised her rights to speech at the
office supports petitioner's fears that the function of his office
was endangered. And the fact that the questionnaire emerged
immediately after a dispute between respondent and petitioner
and his deputies, requires that additional weight be given to
petitioner's view that respondent threatened his authority to
run the office. Pp. 1691–1693.
654 F.2d 719 (CA5 1981), reversed.
Attorneys and Law Firms
William F. Wessel argued the cause for petitioner. With him
on the brief was Victoria Lennox Bartels.
George M. Strickler, Jr., argued the cause for respondent.
With him on the brief were Ann Woolhandler and Michael G.
Collins.*
* Briefs of amici curiae urging affirmance were filed by
Mark C. Rosenblum, Nadine Strossen, and Charles S. Sims
for the American Civil Liberties Union et al.; and by Robert
H. Chanin, Laurence Gold, and Marsha S. Berzon for the
National Education Association et al.
Opinion
*140 Justice WHITE delivered the opinion of the Court.
In Pickering v. Board of Education, 391 U.S. 563, 88
S.Ct. 1731, 20 L.Ed.2d 811 (1968), we stated that a
public employee does not relinquish First Amendment rights
to comment on matters of public interest by virtue of
government employment. We also recognized that the State's
interests as an employer in regulating the speech of its
employees “differ significantly from those it possesses in
connection with regulation of the speech of the citizenry in
general.” Id., at 568, 88 S.Ct., at 1734. The problem, we
thought, was arriving “at a balance between the interests of
the [employee], as a citizen, in commenting upon matters of
public concern and the interest of the State, as an employer,
in promoting the efficiency of the public services it performs
through its employees.” Ibid. We return to this problem today

and consider whether the First and Fourteenth Amendments
prevent the discharge of a state employee for circulating a
questionnaire concerning internal office affairs.

I
The respondent, Sheila Myers, was employed as an Assistant
District Attorney in New Orleans for five and a half years.
She served at the pleasure of petitioner Harry Connick, the
District Attorney for Orleans Parish. During this period Myers
competently performed her responsibilities of trying criminal
cases.
In the early part of October, 1980, Myers was informed that
she would be transferred to prosecute cases in a different
section of the criminal court. Myers was strongly opposed to
the proposed transfer1 and expressed her view to several of
her supervisors, including Connick. Despite her objections,
on October 6 Myers was notified that she was being
transferred. *141 Myers again spoke with Dennis Waldron,
one of the first assistant district attorneys, expressing her
reluctance to accept the transfer. A number of other office
matters were **1687 discussed and Myers later testified
that, in response to Waldron's suggestion that her concerns
were not shared by others in the office, she informed him that
she would do some research on the matter.
That night Myers prepared a questionnaire soliciting the
views of her fellow staff members concerning office
transfer policy, office morale, the need for a grievance
committee, the level of confidence in supervisors, and
whether employees felt pressured to work in political
campaigns.2 Early the following morning, Myers typed and
copied the questionnaire. She also met with Connick who
urged her to accept the transfer. She said she would “consider”
it. Connick then left the office. Myers then distributed the
questionnaire to 15 assistant district attorneys. Shortly after
noon, Dennis Waldron learned that Myers was distributing
the survey. He immediately phoned Connick and informed
him that Myers was creating a “mini-insurrection” within
the office. Connick returned to the office and told Myers
that she was being terminated because of her refusal to
accept the transfer. She was also told that her distribution of
the questionnaire was considered an act of insubordination.
Connick particularly objected to the question which inquired
whether employees “had confidence in and would rely on the
word” of various superiors in the office, and to a question
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concerning pressure to work in political campaigns which he
felt would be damaging if discovered by the press.
Myers filed suit under 42 U.S.C. § 1983, contending that
her employment was wrongfully terminated because she had
exercised her constitutionally-protected right of free speech.
The District Court agreed, ordered Myers reinstated, and
awarded backpay, damages, and *142 attorney's fees. 507
F.Supp. 752 (E.D.La.1981).3 The District Court found that
although Connick informed Myers that she was being fired
because of her refusal to accept a transfer, the facts showed
that the questionnaire was the real reason for her termination.
The court then proceeded to hold that Myers' questionnaire
involved matters of public concern and that the state had
not “clearly demonstrated” that the survey “substantially
interfered” with the operations of the District Attorney's
office.
Connick appealed to the United States Court of Appeals for
the Fifth Circuit, which affirmed on the basis of the District
Court's opinion. 654 F.2d 719 (1981). Connick then sought
review in this Court by way of certiorari, which we granted.
455 U.S. 999, 102 S.Ct. 1629, 71 L.Ed.2d 865 (1982).

II
[1] For at least 15 years, it has been settled that a state
cannot condition public employment on a basis that infringes
the employee's constitutionally protected interest in freedom
of expression. Keyishian v. Board of Regents, 385 U.S. 589,
605–606, 87 S.Ct. 675, 684–685, 17 L.Ed.2d 629 (1967);
Pickering v. Board of Education, 391 U.S. 563, 88 S.Ct. 1731,
20 L.Ed.2d 811 (1968); Perry v. Sindermann, 408 U.S. 593,
597, 92 S.Ct. 2694, 2697, 33 L.Ed.2d 570 (1972); Branti v.
Finkel, 445 U.S. 507, 515–516, 100 S.Ct. 1287, 1293, 63
L.Ed.2d 574 (1980). Our task, as we defined it in Pickering,
is to seek “a balance between the interests of the [employee],
as a citizen, in commenting upon matters of public concern
and the interest of the State, as an employer, in promoting
the efficiency of the public services it performs through its
employees.” 391 U.S., at 568, 88 S.Ct., at 1734. The District
Court, and thus the Court of Appeals as well, misapplied our
decision in Pickering and consequently, in our view, erred in
striking the balance for respondent.

*143 **1688 A

The District Court got off on the wrong foot in this case by
initially finding that, “[t]aken as a whole, the issues presented
in the questionnaire relate to the effective functioning of
the District Attorney's Office and are matters of public
importance and concern.” 507 F.Supp., at 758. Connick
contends at the outset that no balancing of interests is required
in this case because Myers' questionnaire concerned only
internal office matters and that such speech is not upon a
matter of “public concern,” as the term was used in Pickering.
Although we do not agree that Myers' communication in
this case was wholly without First Amendment protection,
there is much force to Connick's submission. The repeated
emphasis in Pickering on the right of a public employee “as a
citizen, in commenting upon matters of public concern,” was
not accidental. This language, reiterated in all of Pickering's
progeny,4 reflects both the historical evolvement of the rights
of public employees, and the common sense realization that
government offices could not function if every employment
decision became a constitutional matter.5
For most of this century, the unchallenged dogma was that
a public employee had no right to object to conditions
placed upon the terms of employment—including those
which restricted the exercise of constitutional rights. The
classic formulation of this position was Justice Holmes', who,
when sitting on the Supreme Judicial Court of Massachusetts,
observed: “A policeman may have a constitutional *144
right to talk politics, but he has no constitutional right to
be a policeman.” McAuliffe v. Mayor of New Bedford, 155
Mass. 216, 220, 29 N.E. 517, 517 (1892). For many years,
Holmes' epigram expressed this Court's law. Adler v. Board of
Education, 342 U.S. 485, 72 S.Ct. 380, 96 L.Ed. 517 (1952);
Garner v. Board of Public Works, 341 U.S. 716, 71 S.Ct. 909,
95 L.Ed. 1317 (1951); United Public Workers v. Mitchell, 330
U.S. 75, 67 S.Ct. 556, 91 L.Ed. 754 (1947); United States v.
Wurzbach, 280 U.S. 396, 50 S.Ct. 167, 74 L.Ed. 508 (1930);
Ex parte Curtis, 106 U.S. 371, 1 S.Ct. 381, 27 L.Ed. 232
(1882).
The Court cast new light on the matter in a series of cases
arising from the widespread efforts in the 1950s and early
1960s to require public employees, particularly teachers, to
swear oaths of loyalty to the state and reveal the groups with
which they associated. In Wieman v. Updegraff, 344 U.S. 183,
73 S.Ct. 215, 97 L.Ed. 216 (1952), the Court held that a State
could not require its employees to establish their loyalty by
extracting an oath denying past affiliation with Communists.
In Cafeteria Workers v. McElroy, 367 U.S. 886, 81 S.Ct.
1743, 6 L.Ed.2d 1230 (1961), the Court recognized that the
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government could not deny employment because of previous
membership in a particular party. See also Shelton v. Tucker,
364 U.S. 479, 490, 81 S.Ct. 247, 253, 5 L.Ed.2d 231 (1960);
Torcaso v. Watkins, 367 U.S. 488, 81 S.Ct. 1680, 6 L.Ed.2d
982 (1961); Cramp v. Board of Public Instruction, 368 U.S.
278, 82 S.Ct. 275, 7 L.Ed.2d 285 (1961). By the time Sherbert
v. Verner, 374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965 (1963),
was decided, it was already “too late in the day to doubt
that the liberties of religion and expression may be infringed
by the denial of or placing of conditions upon a benefit or
privilege.” **1689 Id., at 404, 83 S.Ct., at 1794. It was
therefore no surprise when in Keyishian v. Board of Regents,
385 U.S. 589, 87 S.Ct. 675, 17 L.Ed.2d 629 (1967), the Court
invalidated New York statutes barring employment on the
basis of membership in “subversive” organizations, observing
that the theory that public employment which may be denied
altogether may be subjected to any conditions, regardless of
how unreasonable, had been uniformly rejected. Id., at 605–
606, 87 S.Ct., at 684–685.
In all of these cases, the precedents in which Pickering is
rooted, the invalidated statutes and actions sought to suppress
the rights of public employees to participate in public *145
affairs. The issue was whether government employees could
be prevented or “chilled” by the fear of discharge from
joining political parties and other associations that certain
public officials might find “subversive.” The explanation for
the Constitution's special concern with threats to the right
of citizens to participate in political affairs is no mystery.
The First Amendment “was fashioned to assure unfettered
interchange of ideas for the bringing about of political and
social changes desired by the people.” Roth v. United States,
354 U.S. 476, 484, 77 S.Ct. 1304, 1308, 1 L.Ed.2d 1498; New
York Times Co. v. Sullivan, 376 U.S. 254, 269, 84 S.Ct. 710,
720, 11 L.Ed.2d 686 (1964). “[S]peech concerning public
affairs is more than self-expression; it is the essence of selfgovernment.” Garrison v. Louisiana, 379 U.S. 64, 74–75, 85
S.Ct. 209, 215–216, 13 L.Ed.2d 125 (1964). Accordingly,
the Court has frequently reaffirmed that speech on public
issues occupies the “highest rung of the heirarchy of First
Amendment values,” and is entitled to special protection.
NAACP v. Claiborne Hardware Co., ––– U.S. ––––, ––––,
102 S.Ct. 3409, 3426, 73 L.Ed.2d 1215 (1982); Carey v.
Brown, 447 U.S. 455, 467, 100 S.Ct. 2286, 2293, 65 L.Ed.2d
263 (1980).
Pickering v. Board of Education, supra, followed from this
understanding of the First Amendment. In Pickering, the
Court held impermissible under the First Amendment the

dismissal of a high school teacher for openly criticizing
the Board of Education on its allocation of school funds
between athletics and education and its methods of informing
taxpayers about the need for additional revenue. Pickering's
subject was “a matter of legitimate public concern” upon
which “free and open debate is vital to informed decisionmaking by the electorate.” 391 U.S., at 571–572, 88 S.Ct., at
1736.
Our cases following Pickering also involved safeguarding
speech on matters of public concern. The controversy in Perry
v. Sindermann, 408 U.S. 593, 92 S.Ct. 2694, 33 L.Ed.2d
570 (1972), arose from the failure to rehire a teacher in the
state college system who had testified before committees
of the Texas legislature and had become involved in public
disagreement over whether the college should be elevated to
four-year status—a change opposed by the Regents. In Mt.
Healthy City Board of Ed. v. *146 Doyle, 429 U.S. 274, 97
S.Ct. 568, 50 L.Ed.2d 471 (1977), a public school teacher was
not rehired because, allegedly, he had relayed to a radio station
the substance of a memorandum relating to teacher dress
and appearance that the school principal had circulated to
various teachers. The memorandum was apparently prompted
by the view of some in the administration that there was a
relationship between teacher appearance and public support
for bond issues, and indeed, the radio station promptly
announced the adoption of the dress code as a news item.
Most recently, in Givhan v. Western Line Consolidated School
District, 439 U.S. 410, 99 S.Ct. 693, 58 L.Ed.2d 619 (1979),
we held that First Amendment protection applies when a
public employee arranges to communicate privately with
his employer rather than to express his views publicly.
Although the subject-matter of Mrs. Givhan's statements
were not the issue before the Court, it is clear that her
statements concerning the school district's allegedly racially
discriminatory policies involved a matter of public concern.
**1690 [2] Pickering, its antecedents and progeny, lead
us to conclude that if Myers' questionnaire cannot be fairly
characterized as constituting speech on a matter of public
concern, it is unnecessary for us to scrutinize the reasons
for her discharge.6 When employee expression cannot be
fairly considered as relating to any matter of political, social,
or other concern to the community, government officials
should enjoy wide latitude in managing their offices, without
intrusive oversight by the judiciary in the name of the First
Amendment. Perhaps the government employer's dismissal
of the worker may not be fair, but ordinary dismissals
from government service which violate no fixed tenure or
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applicable statute or regulation are not subject to judicial
review even if the reasons for the dismissal are alleged to be
mistaken or unreasonable. *147 Board of Regents v. Roth,
408 U.S. 564, 92 S.Ct. 2701, 33 L.Ed.2d 548 (1972); Perry
v. Sindermann, 408 U.S. 593, 92 S.Ct. 2694, 33 L.Ed.2d 570
(1972); Bishop v. Wood, 426 U.S. 341, 349–350, 96 S.Ct.
2074, 2079–2080, 48 L.Ed.2d 684 (1976).
[3] We do not suggest, however, that Myers' speech, even
if not touching upon a matter of public concern, is totally
beyond the protection of the First Amendment. “The First
Amendment does not protect speech and assembly only to
the extent it can be characterized as political. ‘Great secular
causes, with smaller ones, are guarded.’ ” United Mine
Workers v. Illinois State Bar Association, 389 U.S. 217,
223, 88 S.Ct. 353, 356, 19 L.Ed.2d 426 (1967), quoting
Thomas v. Collins, 323 U.S. 516, 531, 65 S.Ct. 315, 323,
89 L.Ed. 430 (1945). We in no sense suggest that speech on
private matters falls into one of the narrow and well-defined
classes of expression which carries so little social value, such
as obscenity, that the State can prohibit and punish such
expression by all persons in its jurisdiction. See Chaplinsky v.
New Hampshire, 315 U.S. 568, 62 S.Ct. 766, 86 L.Ed. 1031
(1942); Roth v. United States, 354 U.S. 476, 77 S.Ct. 1304,
1 L.Ed.2d 1498 (1957); New York v. Ferber, 458 U.S. 747,
102 S.Ct. 3348, 73 L.Ed.2d 1113 (1982). For example, an
employee's false criticism of his employer on grounds not of
public concern may be cause for his discharge but would be
entitled to the same protection in a libel action accorded an
identical statement made by a man on the street. We hold only
that when a public employee speaks not as a citizen upon
matters of public concern, but instead as an employee upon
matters only of personal interest, absent the most unusual
circumstances, a federal court is not the appropriate forum in
which to review the wisdom of a personnel decision taken
by a public agency allegedly in reaction to the employee's
behavior. Cf. Bishop v. Wood, 426 U.S. 341, 349–350, 96 S.Ct.
2074, 2079–2080, 48 L.Ed.2d 684 (1976). Our responsibility
is to ensure that citizens are not deprived of fundamental
rights by virtue of working for the government; this does
not require a grant of immunity for employee grievances not
afforded by the First Amendment to those who do not work
for the state.

under the rubric of matters of “public concern.” We view the
questions pertaining to the confidence and trust that Myers'
coworkers possess in various supervisors, the level of office
morale, and the need for a grievance committee as mere
extensions of Myers' dispute over her transfer to another
section of the criminal court. Unlike the dissent, post, at 1698,
we do not believe these questions are of public import in
evaluating the performance of the District Attorney as an
elected official. Myers did not seek to inform the public that
the District Attorney's office was not discharging **1691
its governmental responsibilities in the investigation and
prosecution of criminal cases. Nor did Myers seek to bring to
light actual or potential wrongdoing or breach of public trust
on the part of Connick and others. Indeed, the questionnaire,
if released to the public, would convey no information at all
other than the fact that a single employee is upset with the
status quo. While discipline and morale in the workplace are
related to an agency's efficient performance of its duties, the
focus of Myers' questions is not to evaluate the performance
of the office but rather to gather ammunition for another round
of controversy with her superiors. These questions reflect one
employee's dissatisfaction with a transfer and an attempt to
turn that displeasure into a cause celèbre.8
*149 To presume that all matters which transpire within a
government office are of public concern would mean that
virtually every remark—and certainly every criticism directed
at a public official—would plant the seed of a constitutional
case. While as a matter of good judgment, public officials
should be receptive to constructive criticism offered by their
employees, the First Amendment does not require a public
office to be run as a roundtable for employee complaints over
internal office affairs.

One question in Myers' questionnaire, however, does touch
upon a matter of public concern. Question 11 inquires if
assistant district attorneys “ever feel pressured to work in
political campaigns on behalf of office supported candidates.”
We have recently noted that official pressure upon employees
to work for political candidates not of the worker's own choice
constitutes a coercion of belief in violation of fundamental
constitutional rights. Branti v. Finkel, 445 U.S. 507, 515–
516, 100 S.Ct. 1287, 1293, 63 L.Ed.2d 574 (1980); Elrod v.
Burns, 427 U.S. 347, 96 S.Ct. 2673, 49 L.Ed.2d 547 (1976).
[4] [5] Whether an employee's speech addresses a matter In addition, there is a demonstrated interest in this country
of public concern must be determined by the content, form,
that government service should depend upon meritorious
and context *148 of a given statement, as revealed by
performance rather than political service. CSC v. Letter
7
Carriers, 413 U.S. 548, 93 S.Ct. 2880, 37 L.Ed.2d 796 (1973);
the whole record. In this case, with but one exception,
United Public Workers v. Mitchell, 330 U.S. 75, 67 S.Ct.
the questions posed by Myers to her coworkers do not fall
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556, 91 L.Ed. 754 (1947). Given this history, we believe it
apparent that the issue of whether assistant district attorneys
are pressured to work in political campaigns is a matter of
interest to the community upon which it is essential that
public employees be able to speak out freely without fear of
retaliatory dismissal.

B
[6] Because one of the questions in Myers' survey touched
upon a matter of public concern, and contributed to her
discharge we must determine whether Connick was justified
in discharging Myers. Here the District Court again erred
in imposing an unduly onerous burden on the state to
justify *150 Myers' discharge. The District Court viewed
the issue of whether Myers' speech was upon a matter
of “public concern” as a threshold inquiry, after which it
became the government's burden to “clearly demonstrate”
that the speech involved “substantially interfered” with
official responsibilities. Yet Pickering unmistakably states,
and respondent agrees9, **1692 that the state's burden
in justifying a particular discharge varies depending upon
the nature of the employee's expression. Although such
particularized balancing is difficult, the courts must reach
the most appropriate possible balance of the competing
interests.10

C
The Pickering balance requires full consideration of the
government's interest in the effective and efficient fulfillment
of its responsibilities to the public. One hundred years ago,
the Court noted the government's legitimate purpose in
“promot[ing] *151 efficiency and integrity in the discharge
of official duties, and to maintain proper discipline in the
public service.” Ex parte Curtis, 106 U.S. 371, 373, 1
S.Ct. 381, 384, 27 L.Ed. 232 (1882). As Justice POWELL
explained in his separate opinion in Arnett v. Kennedy, 416
U.S. 134, 168, 94 S.Ct. 1633, 1651, 40 L.Ed.2d 15 (1974):
“To this end, the Government, as an employer, must have
wide discretion and control over the management of its
personnel and internal affairs. This includes the prerogative
to remove employees whose conduct hinders efficient
operation and to do so with dispatch. Prolonged retention
of a disruptive or otherwise unsatisfactory employee can
adversely affect discipline and morale in the work place,

foster disharmony, and ultimately impair the efficiency of
an office or agency.”
We agree with the District Court that there is no demonstration
here that the questionnaire impeded Myers' ability to perform
her responsibilities. The District Court was also correct
to recognize that “it is important to the efficient and
successful operation of the District Attorney's office for
Assistants to maintain close working relationships with their
superiors.” 507 F.Supp., at 759. Connick's judgment, and
apparently also that of his first assistant Dennis Waldron, who
characterized Myers' actions as causing a “mini-insurrection”,
was that Myers' questionnaire was an act of insubordination
which interfered with working relationships.11 When close
working relationships are essential to fulfilling public *152
responsibilities, a wide degree of deference to the employer's
judgment is appropriate. Furthermore, we do not see the
necessity for an employer to allow events to unfold to the
extent that the disruption of the office and the destruction of
working relationships is manifest before taking action.12 We
caution that a stronger **1693 showing may be necessary
if the employee's speech more substantially involved matters
of public concern.
The District Court rejected Connick's position because
“unlike a statement of fact which might be deemed critical
of one's superiors, [Myers'] questionnaire was not a statement
of fact, but the presentation and solicitation of ideas
and opinions,” which are entitled to greater constitutional
protection because “under the First Amendment there is
no such thing as a false idea.” 507 F.Supp., at 759. This
approach, while perhaps relevant in weighing the value of
Myers' speech, bears no logical relationship to the issue of
whether the questionnaire undermined office relationships.
Questions, no less than forcefully stated opinions and facts,
carry messages and it requires no unusual insight to conclude
that the purpose, if not the likely result, of the questionnaire
is to seek to precipitate a vote of no confidence in Connick
and his supervisors. Thus, Question 10, which asked whether
or not the Assistants had confidence in and relied on the word
of five named supervisors, is a statement that carries the clear
potential for undermining office relations.
Also relevant is the manner, time, and place in which the
questionnaire was distributed. As noted in Givhan v. Western
Line Consolidated School Dist., supra at 415, n. 4, 99 S.Ct., at
696, n. 4, “Private expression ... may in some situations bring
additional *153 factors to the Pickering calculus. When
a government employee personally confronts his immediate
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superior, the employing agency's institutional efficiency may
be threatened not only by the content of the employee's
message but also by the manner, time, and place in which
it is delivered.” Here the questionnaire was prepared, and
distributed at the office; the manner of distribution required
not only Myers to leave her work but for others to do
13

the same in order that the questionnaire be completed.
Although some latitude in when official work is performed
is to be allowed when professional employees are involved,

and Myers did not violate announced office policy14, the fact
that Myers, unlike Pickering, exercised her rights to speech at
the office supports Connick's fears that the functioning of his
office was endangered.
Finally, the context in which the dispute arose is also
significant. This is not a case where an employee, out of
purely academic interest, circulated a questionnaire so as
to obtain useful research. Myers acknowledges that it is no
coincidence that the questionnaire followed upon the heels
of the transfer notice. When employee speech concerning
office policy arises from an employment dispute concerning
the very application of that policy to the speaker, additional
weight must be given to the supervisor's view that the
employee has threatened the authority of the employer to run
the office. Although we accept the District Court's factual
finding that Myers' reluctance to accede to the transfer order
was not a sufficient cause in itself for her dismissal, and thus
does not constitute a sufficient defense under Mt. Healthy
*154 City Board of Ed. v. Doyle, 429 U.S. 274, 97 S.Ct.
568, 50 L.Ed.2d 471 (1977), this does not render irrelevant the
fact that the questionnaire emerged after a persistent dispute
between Myers and Connick and his deputies over office
transfer policy.

thought by their superiors ... to furnish grounds for dismissal,
we do not deem it either appropriate or feasible to lay down
a general standard against which all such statements may be
judged.”
Our holding today is grounded in our long-standing
recognition that the First Amendment's primary aim is the full
protection of speech upon issues of public concern, as well
as the practical realities involved in the administration of a
government office. Although today the balance is struck for
the government, this is no defeat for the First Amendment.
For it would indeed be a Pyrrhic victory for the great
principles of free expression if the Amendment's safeguarding
of a public employee's right, as a citizen, to participate in
discussions concerning public affairs were confused with the
attempt to constitutionalize the employee grievance that we
see presented here. The judgment of the Court of Appeals is
Reversed.

*155 APPENDIX A
Questionnaire distributed by respondent on October 7, 1980
PLAINTIFF'S EXHIBIT 2, App. 191
Please take the few minutes it will require to fill this out.
You can freely express your opinion WITH ANONYMITY
GUARANTEED.
1. How long have you been in the Office? ........................
2. Were you moved as a result of the recent transfers? ......
3. Were the transfers as they effected [sic] you discussed
with you by any superior prior to the notice of them being
posted? ...........................................................................

III
Myers' questionnaire touched upon matters of public concern
in only a most limited **1694 sense; her survey, in
our view, is most accurately characterized as an employee
grievance concerning internal office policy. The limited First
Amendment interest involved here does not require that
Connick tolerate action which he reasonably believed would
disrupt the office, undermine his authority, and destroy close
working relationships. Myers' discharge therefore did not
offend the First Amendment. We reiterate, however, the
caveat we expressed in Pickering, supra, at 569, 88 S.Ct.,
at 1735: “Because of the enormous variety of fact situations
in which critical statements by ... public employees may be

4. Do you think as a matter of policy, they should have
been? ..............................................................................
5. From your experience, do you feel office procedure
regarding transfers has been fair? ..................................
6. Do you believe there is a rumor mill active in the office? .
7. If so, how do you think it effects [sic] overall working
performance of A.D.A. personnel? ................................
8. If so, how do you think it effects [sic] office morale? ....
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9. Do you generally first learn of office changes and
developments through rumor? .......................................
10. Do you have confidence in and would you rely on the
word of:
Bridget Bane ..................................................................
Fred Harper ....................................................................
Lindsay Larson ..............................................................
Joe Meyer ......................................................................
Dennis Waldron .............................................................
11. Do you ever feel pressured to work in political
campaigns on behalf of office supported candidates? ....
12. Do you feel a grievance committee would be a
worthwhile addition to the office structure? ..................
*156 13. How would you rate office morale? .................
14. Please feel free to express any comments or feelings
you have. .......................................................................
THANK YOU FOR YOUR COOPERATION IN THIS
SURVEY.
**1695 Justice BRENNAN, with whom Justice
MARSHALL, Justice BLACKMUN, and Justice STEVENS
join, dissenting.
Sheila Myers was discharged for circulating a questionnaire
to her fellow Assistant District Attorneys seeking information
about the effect of petitioner's personnel policies on employee
morale and the overall work performance of the District
Attorney's Office. The Court concludes that her dismissal
does not violate the First Amendment, primarily because
the questionnaire addresses matters that, in the Court's view,
are not of public concern. It is hornbook law, however, that
speech about “the manner in which government is operated or
should be operated” is an essential part of the communications
necessary for self-governance the protection of which was a
central purpose of the First Amendment. Mills v. Alabama,
384 U.S. 214, 218, 86 S.Ct. 1434, 1437, 16 L.Ed.2d 484
(1966). Because the questionnaire addressed such matters and
its distribution did not adversely affect the operations of the
District Attorney's Office or interfere with Myers' working
relationship with her fellow employees, I dissent.

I
The Court correctly reaffirms the long established principle
that the government may not constitutionally compel persons
to relinquish their First Amendment rights as a condition
of public employment. E.g., Keyishian v. Board of Regents,
385 U.S. 589, 605–606, 87 S.Ct. 675, 684–685, 17 L.Ed.2d
629 (1967); Pickering v. Board of Education, 391 U.S.
563, 568, 88 S.Ct. 1731, 1734, 20 L.Ed.2d 811 (1968);
Perry v. Sindermann, 408 U.S. 593, 597, 92 S.Ct. 2694,
2697, 33 L.Ed.2d 570 (1972). Pickering held that the
First Amendment protects the rights of public employees
“as citizens to comment on matters of public interest” in
connection with the operation of the government agencies
for which they work. 391 U.S., at 568, 88 S.Ct., at 1734.
We recognized, however, that the *157 government has
legitimate interests in regulating the speech of its employees
that differ significantly from its interests in regulating the
speech of people generally. Ibid. We therefore held that the
scope of public employees' First Amendment rights must be
determined by balancing “the interests of the [employee],
as a citizen, in commenting upon matters of public concern
and the interest of the State, as an employer, in promoting
the efficiency of the public services it performs through its
employees.” Ibid.
The balancing test articulated in Pickering comes into
play only when a public employee's speech implicates
the government's interests as an employer. When public
employees engage in expression unrelated to their
employment while away from the work place, their First
Amendment rights are, of course, no different from those of
the general public. See id., at 574, 88 S.Ct., at 1737. Thus,
whether a public employee's speech addresses a matter of
public concern is relevant to the constitutional inquiry only
when the statements at issue—by virtue of their content or
the context in which they were made—may have an adverse
impact on the government's ability to perform its duties
efficiently.1
The Court's decision today is flawed in three respects. First,
the Court distorts the balancing analysis required under
Pickering by suggesting that one factor, the **1696 context
in which a statement is made, is to be weighed twice—
first in *158 determining whether an employee's speech
addresses a matter of public concern and then in deciding
whether the statement adversely affected the government's
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interest as an employer. See ante, at 1690, 1693. Second, in
concluding that the effect of respondent's personnel policies
on employee morale and the work performance of the
District Attorney's Office is not a matter of public concern,
the Court impermissibly narrows the class of subjects on
which public employees may speak out without fear of
retaliatory dismissal. See ante, at 1690–1691. Third, the
Court misapplies the Pickering balancing test in holding that
Myers could constitutionally be dismissed for circulating a
questionnaire addressed to at least one subject that was “a
matter of interest to the community,” ante, at 1691, in the
absence of evidence that her conduct disrupted the efficient
functioning of the District Attorney's Office.

II
The District Court summarized the contents of respondent's
questionnaire as follows:
“Plaintiff solicited the views of her fellow Assistant
District Attorneys on a number of issues, including office
transfer policies and the manner in which information
of that nature was communicated within the office. The
questionnaire also sought to determine the views of
the Assistants regarding office morale, the need for a
grievance committee, and the level of confidence felt by the
Assistants for their supervisors. Finally, the questionnaire
inquired as to whether the Assistants felt pressured to
work in political campaigns on behalf of office-supported
candidates.” 507 F.Supp., at 758.
After reviewing the evidence, the District Court found that
“[t]aken as a whole, the issues presented in the questionnaire
relate to the effective functioning of the District Attorney's
Office and are matters of public importance and concern.”
Ibid. The Court of Appeals affirmed on the basis of *159
the District Court's findings and conclusions. App. to Pet.
for Cert. A–23. The Court nonetheless concludes that Myers'
questions about the effect of petitioner's personnel policies on
employee morale and overall work performance are not “of
public import in evaluating the performance of the District
Attorney as an elected official.” Ante, at 1690. In so doing,
it announces the following standard: “Whether an employee's
statement addresses a matter of public concern must be
determined by the content, form and context of a given
statement....” Ibid.

The standard announced by the Court suggests that the
manner and context in which a statement is made must be
weighed on both sides of the Pickering balance. It is beyond
dispute that how and where a public employee expresses his
views are relevant in the second half of the Pickering inquiry
—determining whether the employee's speech adversely
affects the government's interests as an employer. The Court
explicitly acknowledged this in Givhan v. Western Line
Consolidated School District, 439 U.S. 410, 99 S.Ct. 693,
58 L.Ed.2d 619 (1979), where we stated that when a public
employee speaks privately to a supervisor, “the employing
agency's institutional efficiency may be threatened not only
by the content of the ... message but also by the manner, time,
and place in which it is delivered.” Id., at 415, n. 4, 99 S.Ct.,
at 696, n. 4. But the fact that a public employee has chosen to
express his views in private has nothing whatsoever to do with
the first half of the Pickering calculus—whether those views
relate to a matter of public concern. This conclusion is implicit
in Givhan's holding that the freedom of speech guaranteed by
the First Amendment is not “lost to the public employee who
arranges to communicate privately with his employer rather
than to spread his views before the public.” Id., at 415–416,
99 S.Ct., at 696–697.
The Court seeks to distinguish Givhan on the ground
that speech protesting racial **1697 discrimination is
“inherently of public concern.” Ante, at 1691, n. 8. In
so doing, it suggests that there are two classes of speech
of public concern: statements “of public import” because
of their content, form and context, *160 and statements
that, by virtue of their subject matter, are “inherently of
public concern.” In my view, however, whether a particular
statement by a public employee is addressed to a subject of
public concern does not depend on where it was said or why.
The First Amendment affords special protection to speech
that may inform public debate about how our society is to
be governed—regardless of whether it actually becomes the
subject of a public controversy.2
“[S]peech concerning public affairs is more than selfexpression; it is the essence of self-government.” Garrison v.
*161 Louisiana, 379 U.S. 64, 74–75, 85 S.Ct. 209, 215–216,
13 L.Ed.2d 125 (1965). “The maintenance of the opportunity
for free political discussion to the end that the government
may be responsive to the will of the people and that changes
may be obtained by lawful means, an opportunity essential
to the security of the Republic, is a fundamental principle of
our constitutional system.” Stromberg v. California, 283 U.S.
359, 369, 51 S.Ct. 532, 536, 75 L.Ed. 1117 (1931).
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We have long recognized that one of the central purposes of
the First Amendment's guarantee of freedom of expression
is to protect the dissemination of information on the basis
of which members of our society may make reasoned
decisions about the government. Mills v. Alabama, 384 U.S.,
at 218–219, 86 S.Ct., at 1436–1437; New York Times Co.
v. Sullivan, 376 U.S. 254, 269–270, 84 S.Ct. 710, 720, 11
L.Ed.2d 686 (1964). See A. Mieklejohn, Free Speech and Its
Relation to Self-Government 22–27 (1948). “No aspect of
that constitutional guarantee is more rightly treasured than its
protection of the ability of our people through free and open
debate to consider and resolve their own destiny.” Saxbe v.
Washington Post Co., 417 U.S. 843, 862, 94 S.Ct. 2811, 2821,
41 L.Ed.2d 514 (1974) (POWELL, J., dissenting).
Unconstrained discussion concerning the manner in which the
government performs its duties is an essential element of the
public discourse necessary to informed self-government.
“Whatever differences may exist about interpretations
of the First Amendment, **1698 there is practically
universal agreement that a major purpose of that
Amendment was the free discussion of governmental
affairs. This of course includes discussions of candidates,
structures and forms of government, the manner in which
government is operated or should be operated, and all such
matters relating to political processes.” Mills v. Alabama,
supra, at 218–219, 86 S.Ct., at 1436–1437 (emphasis
added).
*162 The constitutionally protected right to speak out on
governmental affairs would be meaningless if it did not extend
to statements expressing criticism of governmental officials.
In New York Times Co. v. Sullivan, supra, we held that the
Constitution prohibits an award of damages in a libel action
brought by a public official for criticism of his official conduct
absent a showing that the false statements at issue were made
with “actual malice.” 384 U.S., at 279–280, 84 S.Ct., at 725–
726. We stated there that the First Amendment expresses “a
profound national commitment to the principle that debate
on public issues should be uninhibited, robust, and wideopen, and that it may well include vehement, caustic, and
sometimes unpleasantly sharp attacks on government and
public officials.” Id., at 270, 84 S.Ct., at 720. See Garrison v.
Louisiana, 379 U.S., at 76, 85 S.Ct., at 216.
In Pickering we held that the First Amendment affords similar
protection to critical statements by a public school teacher
directed at the Board of Education for whom he worked. 391

U.S., at 574, 88 S.Ct., at 1737. In so doing, we recognized that
“free and open debate” about the operation of public schools
“is vital to informed decision-making by the electorate.”
Id., at 571–572, 88 S.Ct., at 1736. We also acknowledged
the importance of allowing teachers to speak out on school
matters.
“Teachers are, as a class, the members of a community
most likely to have informed and definite opinions as to
how funds allocated to the operation of the schools should
be spent. Accordingly, it is essential that they be able to
speak out freely on such matters without fear of retaliatory
dismissal.” Id., at 572, 88 S.Ct., at 1736.
See also Arnett v. Kennedy, 416 U.S. 134, 228, 94 S.Ct. 1633,
1680, 40 L.Ed.2d 15 (1974) (MARSHALL, J., dissenting)
(describing “[t]he importance of Government employees
being assured of their right to freely comment on the conduct
of Government, to inform the public of abuses of power and
of the misconduct of their superiors ...”).
*163 Applying these principles, I would hold that Myers'
questionnaire addressed matters of public concern because it
discussed subjects that could reasonably be expected to be
of interest to persons seeking to develop informed opinions
about the manner in which the Orleans Parish District
Attorney, an elected official charged with managing a vital
governmental agency, discharges his responsibilities. The
questionnaire sought primarily to obtain information about
the impact of the recent transfers on morale in the District
Attorney's Office. It is beyond doubt that personnel decisions
that adversely affect discipline and morale may ultimately
impair an agency's efficient performance of its duties. See
Arnett v. Kennedy, supra, at 168, 94 S.Ct., at 1651 (Opinion
of POWELL, J.). Because I believe the First Amendment
protects the right of public employees to discuss such matters
so that the public may be better informed about how their
elected officials fulfill their responsibilities, I would affirm
the District Court's conclusion that the questionnaire related
to matters of public importance and concern.
The Court's adoption of a far narrower conception of what
subjects are of public concern seems prompted by its fears
that a broader view “would mean that virtually every remark
—and certainly every criticism directed at a public official
—would plant the seed of a constitutional case.” Ante, at
1691. Obviously, not every remark directed at a public official
by a public employee is protected by the First **1699
Amendment3. But deciding whether a particular matter is
of public concern is an inquiry that, by its very nature,
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is a sensitive one for judges charged with interpreting a
constitutional provision intended to put “the decision as to
what views shall be *164 voiced largely into the hands
of each of us....” Cohen v. California, 403 U.S. 15, 24,
91 S.Ct. 1780, 1788, 29 L.Ed.2d 284 (1971).4 The Court
recognized the sensitive nature of this determination in Gertz
v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d
789 (1974), which held that the scope of the constitutional
privilege in defamation cases turns on whether or not the
plaintiff is a public figure, not on whether the statements at
issue address a subject of public concern. In so doing, the
Court referred to the “difficulty of forcing state and federal
judges to decide on an ad hoc basis which publications
address issues of ‘general or public interest’ and which do
not,” and expressed “doubt [about] the wisdom of committing
this task to the conscience of judges.” Id., at 346, 94 S.Ct.,
at 3010. See also Rosenbloom v. Metromedia, Inc., 403
U.S. 29, 79, 91 S.Ct. 1811, 1837, 29 L.Ed.2d 296 (1971)
(MARSHALL, J., dissenting). In making such a delicate
inquiry, we must bear in mind that “the citizenry is the
final judge of the proper conduct of public business.” Cox
Broadcasting Corp. v. Cohn, 420 U.S. 469, 495, 95 S.Ct.
1029, 1046, 43 L.Ed.2d 328 (1975).
The Court's decision ignores these precepts. Based on its own
narrow conception of which matters are of public concern,
the Court implicitly determines that information concerning
*165 employee morale at an important government office
will not inform public debate. To the contrary, the First
Amendment protects the dissemination of such information
so that the people, not the courts, may evaluate its usefulness.
The proper means to ensure that the courts are not swamped
with routine employee grievances mischaracterized as First
Amendment cases is not to restrict artificially the concept
of “public concern,” but to require that adequate weight
be given to the public's important interests in the efficient
performance of governmental functions and in preserving
employee discipline and harmony sufficient to achieve that
end. See part III, infra.5

*166 **1700 III
Although the Court finds most of Myers' questionnaire
unrelated to matters of public interest, it does hold that
one question—asking whether Assistants felt pressured to
work in political campaigns on behalf of office-supported
candidates—addressed a matter of public importance and
concern. The Court also recognizes that this determination

of public interest must weigh heavily in the balancing of
competing interests required by Pickering. Having gone that
far however, the Court misapplies the Pickering test and holds
—against our previous authorities—that a public employer's
mere apprehension that speech will be disruptive justifies
suppression of that speech when all the objective evidence
suggests that those fears are essentially unfounded.
Pickering recognized the difficulty of articulating “a general
standard against which all ... statements may be judged,” 391
U.S., at 569, 88 S.Ct., at 1735; it did, however, identify a
number of factors that may affect the balance in particular
cases. Those relevant here are whether the statements are
directed to persons with whom the speaker “would normally
be in contact in the course of his daily work”; whether
they had an adverse effect on “discipline by intermediate
supervisors or harmony among coworkers”; whether the
employment relationship in question is “the kind ... for which
it can persuasively *167 be claimed that personal loyalty
and confidence are necessary to their proper functioning”;
and whether the statements “have in any way impeded [the
employee's] proper performance of his daily duties ... or ...
interfered with the regular operations of the [office].” Id.,
at 568–573, 88 S.Ct., at 1734–1737. In addition, in Givhan,
we recognized that when the statements in question are
made in private to an employee's immediate supervisor, “the
employing agency's institutional efficiency may be threatened
not only by the content of the ... message but also by the
manner, time, and place in which it is delivered.” 439 U.S., at
415, n. 4, 99 S.Ct., at 696, n. 4. See ante, at 1687–2688.
The District Court weighed all of the relevant factors
identified by our cases. It found that petitioner failed to
establish that Myers violated either a duty of confidentiality
or an office policy. 507 F.Supp., at 758–759. Noting that most
of the questionnaires were distributed during lunch, it rejected
the contention that the distribution of the questionnaire
impeded **1701 Myers' performance of her duties, and
it concluded that “Connick has not shown any evidence to
indicate that the plaintiff's work performance was adversely
affected by her expression.” Id., at 754–755, 759 (emphasis
supplied).
The Court accepts all of these findings. See ante, at 1692.
It concludes, however, that the District Court failed to give
adequate weight to the context in which the questionnaires
were distributed and to the need to maintain close working
relationships in the District Attorney's Office. In particular,
the Court suggests the District Court failed to give sufficient
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weight to the disruptive potential of Question 10, which
asked whether the Assistants had confidence in the word of
five named supervisors. Ante, at 1693. The District Court,
however, explicitly recognized that this was petitioner's “most
forceful argument”; but after hearing the testimony of four of
the five supervisors named in the question, it found that the
question had no adverse effect on Myers' relationship with her
superiors. 507 F.Supp., at 759.
*168 To this the Court responds that an employer need
not wait until the destruction of working relationships is
manifest before taking action. In the face of the District
Court's finding that the circulation of the questionnaire had
no disruptive effect, the Court holds that respondent may
be dismissed because petitioner “reasonably believed [the
action] would disrupt the office, undermine his authority and
destroy close working relationships.” Ante, at 1694. Even
though the District Court found that the distribution of the
questionnaire did not impair Myers' working relationship
with her supervisors, the Court bows to petitioner's judgment
because “[w]hen close working relationships are essential to
fulfilling public responsibilities, a wide degree of deference
to the employer's judgment is appropriate.” Ante, at 1692.
Such extreme deference to the employer's judgment is not
appropriate when public employees voice critical views
concerning the operations of the agency for which they work.
Although an employer's determination that an employee's
statements have undermined essential working relationships
must be carefully weighed in the Pickering balance, we
must bear in mind that “the threat of dismissal from public
employment is ... a potent means of inhibiting speech.”
Pickering, supra, at 574, 88 S.Ct., at 1737. See Keyishian
v. Board of Regents, supra, 385 U.S., at 604, 87 S.Ct., at
684. If the employer's judgment is to be controlling, public
employees will not speak out when what they have to say
is critical of their supervisors. In order to protect public
employees' First Amendment right to voice critical views on
issues of public importance, the courts must make their own
appraisal of the effects of the speech in question.
In this regard, our decision in Tinker v. Des Moines
Independent Community School District, 393 U.S. 503, 89
S.Ct. 733, 21 L.Ed.2d 731 (1969), is controlling. Tinker arose
in a public school, a context similar to the one in which the
present case arose in that the determination of the scope of
the Constitution's guarantee of freedom of speech required
consideration of the “special *169 characteristics of the ...
environment” in which the expression took place. See id., at

506, 89 S.Ct., at 736. At issue was whether public high school
students could constitutionally be prohibited from wearing
black armbands in school to express their opposition to the
Vietnam conflict. The District Court had ruled that such a ban
“was reasonable because it was based on [school officials']
fear of a disturbance from the wearing of armbands.” Id., at
508, 89 S.Ct., at 737. We found that justification inadequate,
because “in our system, undifferentiated fear or apprehension
of a disturbance is not enough to overcome the right to
freedom of expression.” Ibid. We concluded:
“In order for the State ... to justify prohibition of a particular
expression of opinion, it must be able to show that its action
was caused by something more than a mere desire to avoid
the discomfort and unpleasantness that always accompany
**1702 an unpopular viewpoint. Certainly where there is
no finding and no showing that engaging in the forbidden
conduct would “materially and substantially interfere with
the requirements of appropriate discipline in the operation
of the school,” the prohibition cannot be sustained.” Id.,
at 509, 89 S.Ct., at 738 (emphasis supplied) (quoting
Burnside v. Byars, 363 F.2d 744, 749 (CA5 1966)).
Because the speech at issue addressed matters of public
importance, a similar standard should be applied here. After
reviewing the evidence, the District Court found that “it
cannot be said that the defendant's interest in promoting
the efficiency of the public services performed through his
employees was either adversely affected or substantially
impeded by plaintiff's distribution of the questionnaire.”
507 F.Supp., at 759. Based on these findings the District
Court concluded that the circulation of the questionnaire
was protected by the First Amendment. The District Court
applied the proper legal standard and reached an acceptable
accommodation between the competing interests. I would
affirm its decision and the judgment of the Court of Appeals.

*170 IV
The Court's decision today inevitably will deter public
employees from making critical statements about the manner
in which government agencies are operated for fear that doing
so will provoke their dismissal. As a result, the public will
be deprived of valuable information with which to evaluate
the performance of elected officials. Because protecting the
dissemination of such information is an essential function of
the First Amendment, I dissent.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

13

Connick v. Myers, 461 U.S. 138 (1983)

Previous View

103 S.Ct. 1684, 75 L.Ed.2d 708, 1 IER Cases 178

All Citations
461 U.S. 138, 103 S.Ct. 1684, 75 L.Ed.2d 708, 1 IER Cases
178

Footnotes

*
1
2
3
4
5

6
7
8

9

10

11

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.2d 499.
Myers' opposition was at least partially attributable to her concern that a conflict of interest would have been created by
the transfer because of her participation in a counseling program for convicted defendants released on probation in the
section of the criminal court to which she was to be assigned.
The questionnaire is reproduced as Appendix A.
Petitioner has also objected to the assessment of damages as being in violation of the Eleventh Amendment and to the
award of attorney's fees. Because of our disposition of the case, we do not reach these questions.
See Perry v. Sindermann, 408 U.S. 593, 598, 92 S.Ct. 2694, 2698, 33 L.Ed.2d 570 (1972); Mt. Healthy City School Dist.
Board of Ed. v. Doyle, 429 U.S. 274, 284, 97 S.Ct. 568, 574, 50 L.Ed.2d 471 (1977); Givhan v. Western Line Consolidated
School District, 439 U.S. 410, 414, 99 S.Ct. 693, 695, 58 L.Ed.2d 619 (1979).
The question of whether expression is of a kind that is of legitimate concern to the public is also the standard in determining
whether a common-law action for invasion of privacy is present. See Restatement (Second) of Torts, § 652D. See also
Cox Broadcasting Co. v. Cohn, 420 U.S. 469, 95 S.Ct. 1029, 43 L.Ed.2d 328 (1975) (action for invasion of privacy cannot
be maintained when the subject-matter of the publicity is matter of public record); Time, Inc. v. Hill, 385 U.S. 374, 387–
388, 87 S.Ct. 534, 541–542, 17 L.Ed.2d 456 (1967).
See, Clark v. Holmes, 474 F.2d 928 (CA7 1972) cert. denied, 411 U.S. 972, 93 S.Ct. 2148, 36 L.Ed.2d 695 (1973);
Schmidt v. Fremont County School Dist., 558 F.2d 982, 984 (CA10 1977).
The inquiry into the protected status of speech is one of law, not fact. See n. 10, infra.
This is not a case like Givhan, supra, where an employee speaks out as a citizen on a matter of general concern, not tied
to a personal employment dispute, but arranges to do so privately. Mrs. Givhan's right to protest racial discrimination—a
matter inherently of public concern—is not forfeited by her choice of a private forum. 439 U.S., at 415–416, 99 S.Ct., at
696–697. Here, however, a questionnaire not otherwise of public concern does not attain that status because its subject
matter could, in different circumstances, have been the topic of a communication to the public that might be of general
interest. The dissent's analysis of whether discussions of office morale and discipline could be matters of public concern
is beside the point—it does not answer whether this questionnaire is such speech.
See Brief for Respondent 9 (“These factors, including the degree of the ‘importance’ of plaintiff's speech, were proper
considerations to be weighed in the Pickering balance.”); Tr. of Oral Arg. 30 (Counsel for Respondent) (“I certainly would
not disagree that the content of the questionnaire, whether it affects a matter of great public concern or only a very narrow
internal matter, is a relevant circumstance to be weighed in the Pickering analysis.”)
“The Constitution has imposed upon this Court final authority to determine the meaning and application of those words
of that instrument which require interpretation to resolve judicial issues. With that responsibility, we are compelled to
examine for ourselves the statements in issue and the circumstances under which they are made to see whether or not
they ... are of a character which the principles of the First Amendment, as adopted by the Due Process Clause of the
Fourteenth Amendment, protect.” Pennekamp v. Florida, 328 U.S. 331, 335, 66 S.Ct. 1029, 1031, 90 L.Ed. 1295 (1946)
(footnote omitted).
Because of this obligation, we cannot “avoid making an independent constitutional judgment on the facts of the case.”
Jacobellis v. Ohio, 378 U.S. 184, 190, 84 S.Ct. 1676, 1679, 12 L.Ed.2d 793 (1964) (Opinion of BRENNAN, J.). See
Edwards v. South Carolina, 372 U.S. 229, 235, 83 S.Ct. 680, 683, 9 L.Ed.2d 697 (1963); New York Times v. Sullivan,
376 U.S. 254, 285, 84 S.Ct. 710, 728, 11 L.Ed.2d 686 (1964); NAACP v. Claiborne Hardware Co., ––– U.S. ––––,
––––, n. 50, 102 S.Ct. 3409, 3427, n. 50, 73 L.Ed.2d 1215 (1982).
Waldron testified that from what he had learned of the events on October 7, Myers “was trying to stir up other people not
to accept the changes [transfers] that had been made on the memorandum and that were to be implemented.” App. 167.
In his view, the questionnaire was a “final act of defiance” and that, as a result of Myers' action, “there were going to be
some severe problems about the changes.” Ibid. Connick testified that he reached a similar conclusion after conducting
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his own investigation. “After I satisfied myself that not only wasn't she accepting the transfer but that she was affirmatively
opposing it and disrupting the routine of the office by this questionnaire, I called her in ... [and dismissed her].” App. 130.
Cf. Perry Ed. Assn. v. Perry Local Ed. Assn., –––U.S. ––––, ––––, 103 S.Ct. 948, 957, 74 L.Ed.2d 794 (1983) (proof
of future disruption not necessary to justify denial of access to non-public forum on grounds that the proposed use may
disrupt the property's intended function.); Greer v. Spock, 424 U.S. 828, 96 S.Ct. 1211, 47 L.Ed.2d 505 (1976) (same).
The record indicates that some, though not all, of the questionnaires were distributed during lunch. Employee speech
which transpires entirely on the employee's own time, and in non-work areas of the office, bring different factors into the
Pickering calculus, and might lead to a different conclusion. Cf. NLRB v. Magnavox Co., 415 U.S. 322, 94 S.Ct. 1099,
39 L.Ed.2d 358 (1974).
The violation of such a rule would strengthen Connick's position. See Mt. Healthy City Board of Ed. v. Doyle, 429 U.S.,
at 284, 97 S.Ct., at 574.
Although the Court's opinion states that “if Myers' questionnaire cannot be fairly characterized as constituting speech
on a matter of public concern, it is unnecessary for us to scrutinize the reasons for her discharge,” ante, at 1689–1690
(footnote omitted), I do not understand it to imply that a governmental employee's First Amendment rights outside the
employment context are limited to speech on matters of public concern. To the extent that the Court's opinion may be
read to suggest that the dismissal of a public employee for speech unrelated to a subject of public interest does not
implicate First Amendment interests, I disagree, because our cases establish that public employees enjoy the full range
of First Amendment rights guaranteed to members of the general public. Under the balancing test articulated in Pickering,
however, the government's burden to justify such a dismissal may be lighter. See infra, at 1699, n. 4.
Although the parties offered no evidence on whether the subjects addressed by the questionnaire were, in fact, matters
of public concern, extensive local press coverage shows that the issues involved are of interest to the people of Orleans
Parish. Shortly after the District Court took the case under advisement, a major daily newspaper in New Orleans carried
a seven-paragraph story describing the questionnaire, the events leading to Myers' dismissal, and the filing of this action.
The Times Picayune/The States Item, Dec. 6, 1980, section 1, p. 21, col. 1. The same newspaper also carried a sixteenparagraph story when the District Court ruled in Myers' favor, Feb. 11, 1981, section 1, p. 15, col. 2; a nine-paragraph
story when the Court of Appeals affirmed the District Court's decision, July 28, 1981, section 1, p. 11, col. 1; a twelveparagraph story when this Court granted Connick's petition for certiorari, March 9, 1982, section 1, p. 15, col. 5.; and a
seventeen-paragraph story when we heard oral argument, Nov. 9, 1982, section 1, p. 13, col. 5.
In addition, matters affecting the internal operations of the Orleans Parish District Attorney's Office often receive
extensive coverage in the same newspaper. For example, The Times Picayune/The States Item carried a lengthy story
reporting that the agency moved to “plush new offices,” and describing in detail the “privacy problem” faced by Assistant
District Attorneys because the Office was unable to obtain modular furniture with which to partition its new space.
January 25, 1981, section 8, p. 13, col. 1. It also carried a sixteen-paragraph story when a committee of the Louisiana
State Senate voted to prohibit petitioner from retaining a public relations specialist. July 9, 1982, section 1, p. 14, col. 1.
In light of the public's interest in the operations of the District Attorney's Office in general, and in the dispute between the
parties in particular, it is quite possible that, contrary to Court's view, ante, at 1690–1691, Myers' comments concerning
morale and working conditions in the Office would actually have engaged the public's attention had she stated them
publicly. Moreover, as a general matter, the media frequently carry news stories reporting that personnel policies in
effect at a government agency have resulted in declining employee morale and deteriorating agency performance.
Perhaps the simplest example of a statement by a public employee that would not be protected by the First Amendment
would be answering “No” to a request that the employee perform a lawful task within the scope of his duties. Although
such a refusal is “speech,” which implicates First Amendment interests, it is also insubordination, and as such it may
serve as the basis for a lawful dismissal.
Indeed, it has been suggested that “a classification that bases the right to First Amendment protection on some estimate of
how much general interest there is in the communication is surely in conflict with the whole idea of the First Amendment.”
T. Emerson, The System of Freedom of Expression 554 (1970). The degree to which speech is of interest to the public
may be relevant in determining whether a public employer may constitutionally be required to tolerate some degree of
disruption resulting from its utterance. See ante, at 1692–1693. In general, however, whether a government employee's
speech is of “public concern” must be determined by reference to the broad conception of the First Amendment's
guarantee of freedom of speech found necessary by the Framers
“to supply the public need for information and education with respect to the significant issues of the times.... Freedom
of discussion, if it would fill its historic function in this nation, must embrace all issues about which information is needed
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or appropriate to enable the members of society to cope with the exigencies of their period.” Thornhill v. Alabama, 310
U.S. 88, 102, 60 S.Ct. 736, 744, 84 L.Ed. 1093 (1940) (footnote omitted).
See Wood v. Georgia, 370 U.S. 375, 388, 82 S.Ct. 1364, 1371, 8 L.Ed.2d 569 (1962).
The Court's narrow conception of which matters are of public interest is also inconsistent with the broad view of that
concept articulated in our cases dealing with the constitutional limits on liability for invasion of privacy. In Time, Inc. v.
Hill, 385 U.S. 374, 87 S.Ct. 534, 17 L.Ed.2d 456 (1967), we held that a defendant may not constitutionally be held liable
for an invasion of privacy resulting from the publication of a false or misleading report of “matters of public interest” in the
absence of proof that the report was published with knowledge of its falsity or reckless disregard for its truth. Id., at 389–
391, 87 S.Ct., at 542–543. In that action, Hill had sought damages resulting from the publication of an allegedly false
report that a new play portrayed the experience of him and his family when they were held hostage in their home in a
publicized incident years earlier. We entertained “no doubt that ... the opening of a new play linked to an actual incident
is a matter of public interest.” Id., at 388, 87 S.Ct., at 542. See also Cox Broadcasting Co. v. Cohn, 420 U.S. 469, 95
S.Ct. 1029, 43 L.Ed.2d 328 (1975) (holding that a radio station could not constitutionally be held liable for broadcasting
the name of a rape victim, because the victim's name was contained in public records). Our discussion in Time, Inc. v.
Hill of the breadth of the First Amendment's protections is directly relevant here:
“The guarantees of speech and press are not the preserve of political expression or comment upon public affairs,
essential as those are to healthy government. One need only pick up any newspaper to comprehend the vast range
of published matter which exposes persons to public view, both private citizens and public officials.... ‘Freedom of
discussion, if it would fulfill its historic function in this nation, must embrace all issues about which information is needed
to cope with the exigencies of their period.’ Thornhill v. Alabama, 310 U.S. 88, 102 [60 S.Ct. 736, 744, 84 L.Ed. 1093].
‘No suggestion can be found in the Constitution that the freedom there guaranteed for speech and the press bears an
inverse ratio to the timeliness and the importance of the ideas seeking expression.’ Bridges v. California, 314 U.S.
252, 269 [62 S.Ct. 190, 196, 86 L.Ed. 192].” 385 U.S., at 388, 87 S.Ct., at 542.
The quoted passage makes clear that, contrary to the Court's view, ante, at 1688, n. 5, the subjects touched upon in
respondent's questionnaire fall within the broad conception of “matters of public interest” that defines the scope of the
constitutional privilege in invasion of privacy cases. See Restatement (Second) of Torts § 652D, comment j (1977):
“The scope of a matter of legitimate concern to the public is not limited to ‘news,’ in the sense of reports of current events
or activities. It extends also to the use of names, likenesses or facts in giving information to the public for purposes of
education, amusement or enlightenment, when the public may reasonably be expected to have a legitimate interest
in what is published.”
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Maynard R. Cottom, Jr., Appellant,
v.
Meredith Corporation et al., Respondents
Supreme Court, Appellate Division,
Fourth Department, New York
December 8, 1978

CITE TITLE AS: Cottom v Meredith Corp.

defendant published the communication with actual malice,
that is, with knowledge that it was false or with reckless
disregard of whether it was false or not, in actions against
publishers for defamation of private individuals, where the
content of the article is arguably within the sphere of
legitimate public concern and is reasonably related to matters
warranting public exposition, the party defamed may recover;
however, to warrant such recovery he must establish, by a
preponderance of the evidence, that the publisher acted in
a grossly irresponsible manner without due consideration
for the standards of information gathering and dissemination
ordinarily followed by responsible parties.

TOTAL CLIENT SERVICE LIBRARY REFERENCES
34 NY Jur, Libel and Slander §§ 45, 75; 35 NY Jur, Libel and
Slander § 162
50 Am Jur 2d, Libel and Slander §§ 126, 175, 333

SUMMARY

Am Jur Pl & Pr Forms (Rev), Libel and Slander, Forms 1, 2

Appeal from an order of the Supreme Court at Special Term
(J. Robert Lynch, J.), entered January 30, 1978 in Cayuga
County, which granted a motion by defendants for summary
judgment.

ANNOTATION REFERENCES
Actionability of statement imputing incapacity, inefficiency,
misconduct, fraud, dishonesty, or the like to public officer or
employee. 53 ALR2d 8. *166
APPEARANCES OF COUNSEL

HEADNOTES
Libel and Slander
Freedom of Press
Matters of Legitimate Public Concern
(1) Inasmuch as the health and safety of elderly people are
within the sphere of legitimate public concern, a television
news story concerning the living conditions of an elderly
couple whose landlord failed to provide adequate heat and
repairs for the dwelling, as he had promised, does not defame
the landlord since there is no evidence that the television
station acted in a grossly irresponsible manner.

Libel and Slander
Freedom of Press
(2) Although a public official allegedly defamed in regard
to his conduct, fitness or role as a public officer may not
maintain an action for defamation unless he proves that the

Michael Lo Pinto (Raymond M. Schlather of counsel), for
appellant.
Bond, Schoeneck & King (S. Paul Battaglia of counsel), for
respondents.
OPINION OF THE COURT
Simons, J.
Plaintiff seeks damages from defendants, the owner and
operator of a commercial television station and its reporter,
alleging that they defamed him in reporting the details of
a private dispute between him and his tenant. Special Term
granted defendants' motion for summary judgment, holding
that the subject matter of their television broadcast was
”arguably within the sphere of legitimate public concern“ and,
therefore, they were not answerable to plaintiff absent proof,
not appearing here, that they acted ”in a grossly irresponsible
manner without due consideration for the standards of
information gathering and dissemination ordinarily followed

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

1

Previous View

Cottom v Meredith Corp., 65 A.D.2d 165 (1978)
411 N.Y.S.2d 53, 4 Media L. Rep. 1916

by responsible parties “ (Chapadeau v Utica ObserverDispatch, 38 NY2d 196, 199).
Plaintiff is a farmer and a part-time self-employed carpenter
residing in Summerhill, New York. In June, 1970 he
purchased the farm adjacent to his and owned by Richard
and Helen Wrisley. Because the Wrisleys were elderly and
had no place to go, it was agreed in writing that they could
continue to live in the farm house for the rest of their lives,
they to be responsible for certain costs of maintenance and
utilities and plaintiff to be responsible for ” structural repairs
and replacements to see that the living quarters are at least as
adequate for [Wrisleys] as they were in June, 1970.“
The Wrisleys have had difficulty in heating the house,
a circumstance which has produced several disputes with
plaintiff. At one point the situation became so aggravated that
Mr. Wrisley threatened plaintiff with a loaded gun and the
State Police were called. It does not appear how defendants
became aware of the situation but in January, 1976 they
prepared and broadcast a news story entitled ”People are
Freezing in Summerhill“. Plaintiff's action followed that
broadcast.
To prepare the story, defendant reporter, Jay Newman, went
to the Wrisleys' home in January and filmed an interview with
them. The film depicted the house in a state of *167 disrepair
and Mrs. Wrisley stoking coal and wood in the furnace and
stove. Reporter Newman opened the interview with these
remarks: ”At one time, this was probably a fine wooden home
in the country. But that was a long time ago. And since then,
the wood has begun to crumble ... the roof to leak. Yet, despite
the troubles ... Richard and Helen Wrisley continue to live
here. Three years ago, they thought their troubles were over.
The Wrisleys sold the house and farm land to a neighbor. And
they claim the neighbor in return for a good price, agreed to
let them live in the house ... and they claim the neighbor was
to maintain the structure. That hasn't happened.“ Newman
then asked Wrisleys why they did not move. Mr. Wrisley
answered: ”Well, I hate to move. I'm crippled up. I can't use
my feet. I have to hire all the work. I'm comfortable here
if it was heated, and like that. I have lived here for quite a
few years and I'd like to stay here the rest of my remaining
years.“ Newman asked how bad conditions got. Mrs. Wrisley
answered: ”Well, it gets down to maybe 40 degrees and down
the cellar, it's below freezing even with a heater on. It's very
cold. I'm so cold I have to keep changing my shoes to slippers
and I get pretty cold, that's all. Our floors are especially cold.“

As the interview continued, two county social workers
arrived and were questioned. Their advice was to ”get after
the landlord“. To substantiate their grievance, the Wrisleys
then showed Newman the lease clause quoted above which
obligated the landlord to make certain repairs.
After concluding the interview, Newman went to plaintiff's
house and invited him to be interviewed on film but plaintiff
declined the offer. He did state, however, that he had lived
up to his part of the bargain and his claim was reported
as a part of the television broadcast. After returning to the
studio, Newman checked his notes, consulted with the County
Commissioner of Social Services and broadcast the story,
concluding it with the statement: ”We did talk with the
neighbor who owns the Wrisley house. Maynard Cottom did
not want to do a filmed interview. But he did say he's lived up
to his end of the bargain, done the work he's required to do.“
(1)Plaintiff complaint alleges that he was defamed by
the broadcast and specifically by the words ”that hasn't
happened“. Defendants have asserted several defenses but
primarily they contend that the statement is not defamatory,
that read in context it is obviously a contraction, i.e.,
” [Wrisleys *168 claim] that hasn't happened.“ They claim
further, however, that if it is defamatory, plaintiff has not met
his burden of proving that the defendants acted in a grossly
irresponsible manner.* We seriously doubt that the statement
is defamatory (see James v Gannett Co., 40 NY2d 415, 420),
but even if it is, we find that plaintiff has failed in his burden
of proof and we therefore affirm.
(2)Legal analysis begins with New York Times Co. v Sullivan
(376 U.S. 254). In that case the Supreme Court held
that the First Amendment guarantees of free speech and
press do not permit a public official allegedly defamed in
regard to his conduct, fitness or role as a public officer
to maintain an action for defamation unless he proves that
the defendant published the communication ”with 'actual
malice'--that is, with knowledge that it was false or with
reckless disregard of whether it was false or not“ (p 280).
This rule was later extended to defamation actions by public
figures (Curtis Pub. Co. v Butts, 388 U.S. 130; see, also,
James v Gannett Co., supra), and to publications involving
private individuals but concerning matters of public or
general interest (Rosenbloom v Metromedia, Inc., 403 U.S.
29, 43-44). New York cases interpreting the Rosenbloom rule
imposed this burden of proof on private plaintiffs seeking
to recover for defamatory statements concerning matters
that were ”newsworthy“ (Trails West v Wolff, 32 NY2d
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207, 215-216). The expressed rationale of these decisions
is that free government depends upon open and uninhibited
discussion. That being so, it was held more important in the
inevitable trade-offs which must be made in accommodating
the competing values of the public's right to know and the
individual's right to be free from false accusations that no
undue burden of investigation or confirmation be placed
upon news agencies in reporting matters of public or general
interest.
Subsequently, in Gertz v Robert Welch, Inc. (418 U.S. 323),
the Supreme Court retreated from the broad Rosenbloom rule.
Although holding that in certain cases there could be no
liability for defamation without fault, it delegated to the States
the responsibility for fashioning appropriate rules in cases
involving publishers charged with defaming private *169
individuals. In Chapadeau v Utica Observer-Dispatch (38
NY2d 196, 199, supra), the Court of Appeals responded to
the Gertz decision and formulated the following rule: ”where
the content of the article is arguably within the sphere of
legitimate public concern, which is reasonably related to
matters warranting public exposition, the party defamed may
recover; however, to warrant such recovery he must establish,
by a preponderance of the evidence, that the publisher acted
in a grossly irresponsible manner without due consideration
for the standards of information gathering and dissemination
ordinarily followed by responsible parties.“ It is that standard
which is to be applied in this action.
(1)If it be determined that the matter contained in this
broadcast was ” arguably within the sphere of legitimate
public concern,“ plaintiff must fail on this motion because
the evidence in the record is not sufficient to raise a
factual issue of irresponsibility on the part of defendants (cf.
Goldman v New York Post Corp., 58 AD2d 769; Commercial
Programming Unlimited v Columbia Broadcasting Systems,
50 AD2d 351; and cf. Lake Havasu Estates v Readers Digest
Assn., 441 F Supp 489, 492).
The courts have not articulated the criteria by which to test
what matters are of legitimate public concern. Examples are
helpful, however. In applying the broader Rosenbloom rule,
the New York courts have held to be privileged reports of
such matters as bus safety (Trails West v Wolff, 32 NY2d 207,
supra); the quality of food in a public restaurant (Twenty-Five
East 40th St. Rest. Corp. v Forbes, Inc., 30 NY2d 595); and
the arrest of a private citizen (Kent v City of Buffalo, 29 NY2d
818). In a case decided prior to Rosenbloom but applying
the New York Times rule, the publisher of basketball scouting

reports for private clients was foreclosed from recovering for
defamation, the court holding that the constitutional privilege
should be applied (see Garfinkel v Twenty-First Century
Pub. Co., 30 AD2d 787, 788) and in Chapadeau the court
considered a news report of a public school teacher's arrest
for drug offenses, part of which was allegedly false. Other
New York decisions subsequent to Gertz are Goldman v New
York Post Corp. (58 AD2d 769, 770 [involving ”massage
parlors“ and applying Chapadeau]) and Safarets, Inc. v
Gannett Co. (80 Misc 2d 109, affd 49 AD2d 666 [involving
the alleged inhumane treatment of animals in a pet store but
decided prior to Chapadeau]). Also helpful are the Supreme
Court's decisions *170 in Time, Inc. v Firestone (424 U.S.
448), which refused to extend the Gertz rule to reports of a
socialite's divorce proceedings, and Matus v Triangle Pub.
(445 Pa 384, and see cases cited therein at pp 396-398),
which held that constitutional privilege did not protect a radio
reporter's broadcast that his wife had been overcharged by a
snow plow operator.
The decisions necessarily have been made ad hoc and they
are not entirely consistent. Nevertheless they help locate
the limits of the general area within which the courts'
discretionary powers must be exercised. Thus, in the language
of Chapadeau, a matter is not just ”arguably“ ”of legitimate
public concern “ but is clearly so if it involves the public
business, for the rule requiring proof of fault in defamation
actions rests upon the premise that the public needs to
know those things which enable government to operate
successfully. Conversely, a publication is not a matter of
public concern if it involves only gossip or if it involves
an issue directed to a limited audience (see Time, Inc. v
Firestone, supra; Restatement, Torts 2d, § 580B, Comment
f). Within these extremes may be found matters ”warranting
public exposition “ (Chapadeau v Utica Observer-Dispatch,
supra) of greater or lesser degree and it is this area in which
the courts must exercise their supervisory duty and balance
the conflicting interests of the public generally and the private
individual.
In this action plaintiff contends that defendants' broadcast
involved a private legal dispute between a landlord and
his tenants, not an investigative report of living conditions
generally, nor even a public problem involving these tenants.
Defendants, on the other hand, contend that this was a story
about an issue of legitimate public concern; the health and
welfare of elderly citizens living on fixed incomes. An editor's
characterization or entitlement of a story, by itself, does not
determine the public's interest or concern, of course, and we
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recognize that news stories can be ”made“ and (for legitimate
and desirable purposes) ”public concern“ can be generated.
If we were to test the publication by its newsworthiness,
application of the constitutional privilege would rest solely
in the editor's hands. Nevertheless, a commercial enterprise's
allocation of its resources to specific matters and its editorial
determination of what is ”newsworthy“, may be powerful
evidence of the hold those subjects have on the public's
attention.
Indisputably, the health and safety of elderly people are within
the sphere of legitimate public concern. They are *171
matters involving a substantial segment of the population, and
have been the subject of extensive governmental attention.
This incident told the story of one isolated family, but it was a
story symptomatic of the larger problem. The Wrisleys were
living in substandard conditions for persons of any age and
government social agencies had been called to investigate.

Their dispute with plaintiff had required police intervention
in the past and provided some danger to public safety.
Although the broadcast incidentally referred to a private legal
dispute between plaintiff and his tenants (and may have been
inaccurate in this respect), that fact did not affect defendants'
constitutional privilege inasmuch as the story as a whole was
a matter of legitimate public concern.
The order should be affirmed.

Moule, J. P. Cardamone, Hancock, Jr., and Witmer, JJ.,
concur.
Order unanimously affirmed, without costs. *172
Copr. (C) 2022, Secretary of State, State of New York

Footnotes
It is convenient to refer to a publication as constitutionally privileged, in which a sense it is, but the question really relates
*
to the burden of proof required to establish the defamation when constitutional principles are applied in libel actions (see
Restatement, Torts 2d, § 580A, Comment e; § 580B, Comment j).
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In re Application of DOW JONES
& COMPANY, INC., the New York
Times Company, CBS Inc., National
Broadcasting Company, Inc., New
York News Inc., the Associated Press,
and Newsday, Inc., Applicants.
Appeal of DOW JONES & COMPANY,
INC., the New York Times Company,
CBS Inc., National Broadcasting
Company, Inc., the Associated Press, and
Newsday, Inc., Applicants–Appellants.
UNITED STATES of America,
v.
Stanley SIMON, Mario Biaggi,
Peter Neglia, John Mariotta,
Bernard Ehrlich, Richard Biaggi
and Ronald Betso, Defendants,
Stanley Simon, Peter Neglia, John
Mariotta, Bernard Ehrlich and Richard
Biaggi, Defendants–Appellees.
No. 322, Docket 87–7644.
|
Argued Sept. 16, 1987.
|
Decided March 14, 1988.
Synopsis
News agencies appealed from order of the United States
District Court for the Southern District of New York, John
M. Cannella, J., 664 F.Supp. 780, restraining extrajudicial
speech in criminal case, and subsequent order entered in same
court by Constance Baker Motley, J., denying their motion to
vacate. The Court of Appeals, Cardamone, Circuit Judge, held

that: (1) agencies had standing to bring appeal; (2) order was
not a prior restraint; and (3) pretrial publicity justified order.
Affirmed.

West Headnotes (7)
[1]

Criminal Law

Right to review in general

News agencies had standing as recipients of
speech to appeal “gag” order restraining trial
participants from speaking to press in criminal
case based on allegations of corruption by public
officials in obtaining federal contracts. U.S.C.A.
Const. Art. 3, § 1 et seq.; Amend. 1.
20 Cases that cite this headnote
[2]

Federal Civil Procedure
injury or interest

In general;

To have standing, party must allege personal
injury in fact, violation of his or her own, not
third party's rights, that injury falls within zone
of interests protected by constitutional guarantee
involved, that injury is traceable to challenged
act, and that courts can grant redress for injury.
U.S.C.A. Const. Art. 3, § 1 et seq.
10 Cases that cite this headnote
[3]

Constitutional Law
Proceedings

Publicity Regarding

Constitutional Law
pending proceedings

Attorney speech about

“Gag” order restraining trial participants from
speaking with press in criminal case arising
from alleged corruption by public officials
in obtaining federal contracts was not a
prior restraint on press in violation of First
Amendment; order was directed at trial
participants rather than at press, and was
not challenged by trial participants. U.S.C.A.
Const.Amend. 1.
33 Cases that cite this headnote
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[4]

Constitutional Law

Criminal Proceedings

When exercise of free press rights actually
tramples upon Sixth Amendment rights, former
must yield to latter. U.S.C.A. Const.Amends. 1,
6.
3 Cases that cite this headnote
[5]

Criminal Law
restraints

Gag orders and similar

To decide whether pretrial publicity justifies
“gag” order in criminal case, standard by which
to measure justification is whether there is
“reasonable likelihood” that pretrial publicity
will prejudice fair trial. U.S.C.A. Const.Amends.
1, 6.
10 Cases that cite this headnote
[6]

Criminal Law
restraints

Gag orders and similar

Extensive pretrial publicity surrounding criminal
case based on alleged corruption by public
officials in obtaining federal contracts supported
“gag” order restraining participants from
speaking with press; sensational public nature of
case and prior leaks of grand jury information
created possibility that defendants could not
receive fair trial. U.S.C.A. Const.Amends. 1, 6.
16 Cases that cite this headnote
[7]

Criminal Law
restraints

Gag orders and similar

Trial judge sufficiently considered less
restrictive alternatives prior to issuing “gag”
order restraining participants in criminal case
from speaking with press; court determined
that alternatives such as change of venue,
postponement or sequestration of jurors would
not stop grand jury leaks and prejudicial pretrial
publicity. U.S.C.A. Const.Amends. 1, 6.
31 Cases that cite this headnote

Attorneys and Law Firms
*604 Robert D. Sack, New York City (Mitchell A. Karlan,
Richard J. Tofel, Stuart D. Karle, Gibson, Dunn & Crutcher,
New York City, of counsel), for applicant-appellant Dow
Jones & Co., Inc.
Deborah R. Linfield, George Freeman, The New York Times
Co., Douglas P. Jacobs, CBS Inc., Roberta R. Brackman, Nat.
Broadcasting Co., Inc., Nancy A. Brown, Rogers & Wells for
The Associated Press, Robert Lloyd Raskopf, Harry Walters,
Townley & Updike, New York City, for Newsday, Inc., of
counsel, on the brief for applicants-appellants.
Maurice N. Nessen, New York City (Cecilia Loving–Sloane,
David Z. Seide, Kramer, Levin, Nessen, Kamin & Frankel,
New York City, of counsel), for defendant-appellee Stanley
Simon.
Arthur Eisenberg, New York City, on brief for amicus curiae
New York Civ. Liberties Union.
Before CARDAMONE, WINTER and MINER, Circuit
Judges.
Opinion
CARDAMONE, Circuit Judge:
This is an appeal by news agencies from an order restraining
trial participants in a criminal case from speaking with the
press. Appellants urge that secrecy of the sort imposed by this
“gag” order seriously compromises the right of the press to
publish. In this case the district court was faced with what it
described as a “shameful abuse of grand jury secrecy,” which
it concluded was reasonably likely to influence the outcome
of defendants' trial. Because it is the obligation of the federal
courts to ensure that a defendant receive a fair trial by an
impartial jury, the district court entered the subject restraining
order upon finding that this case is a “widely publicized
or sensational” one within the meaning of Local Criminal
Rule 7(c), which authorizes such an order when “extrajudicial
statements by parties and witnesses” are likely to interfere
with that right. We affirm.

BACKGROUND
Dow Jones & Company, The New York Times Company,
CBS Inc., National Broadcasting Company, Inc., The
Associated Press, and Newsday (collectively, “news

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

2

Previous View

Application of Dow Jones & Co., Inc., 842 F.2d 603 (1988)
56 USLW 2570, 56 USLW 2616, 15 Media L. Rep. 1105

agencies” or “appellants”) appeal from the subject restraining
order entered in the United States District Court for the
Southern District of New York (Cannella, J.) on July 10, 1987,
which denied their motion to vacate an earlier order entered
in the district court on April 23, 1987, and from an order of
the district court (Motley, J.) dated July 27, 1987 that denied
a motion to vacate the July 10 order. The news agencies ask
us to vacate the July 10 order that modified the April 23 order
and reverse the decision under which the order was entered,
United States v. Simon, 664 F.Supp. 780 (S.D.N.Y.1987).
The Simon case stems from a wide-ranging investigation into
the affairs of Wedtech, a South Bronx, New York military
contractor that is charged with fraudulently qualifying for
“no-bid” federal contracts set aside for minority-owned
companies. *605 The investigation led to the April 1,
1987 indictment of Stanley Simon, former Bronx Borough
President, on six counts of extortion, obstruction of justice,
perjury, and tax evasion. On June 3, 1987 a superseding
indictment charged Simon and six additional defendants
with violating the federal racketeering statute (RICO)
based on their participation in bribery and other crimes
committed in connection with Wedtech's activities. The
six other defendants are Mario Biaggi, U.S. Congressman
from the Bronx; his son, Richard Biaggi, a member of
the Congressman's former law firm, Biaggi & Ehrlich;
General Bernard Ehrlich, partner in that law firm; Peter
Neglia, former New York Regional Director of the U.S.
Small Business Administration; John Mariotta, cofounder of
Wedtech, formerly its chief executive officer, chairman of its
Board, and principal stockholder; and Ronald Betso, holder
of an option to purchase 20,000 shares of Wedtech stock
allegedly placed in Betso's name for defendant Neglia. Each
defendant is accused of having benefitted financially from
the criminal activities of Wedtech; Simon, Mario Biaggi, and
Neglia are also charged with having misused their public
offices on its behalf. All the defendants except Mario Biaggi
and Betso are appellees on this appeal. In addition to state
and federal investigations, two congressional committees are
examining the affairs of individuals connected with Wedtech.
The record reflects a plethora of publicity concerning the
Wedtech investigation since October 1986. From then until
the April 1, 1987 indictment, articles appeared in all of
the region's major newspapers detailing the joint federalstate investigation and the grand jury proceedings relating to
Stanley Simon. Although the attribution to sources and the
facts vary in their specificity, and perhaps accuracy, the net
effect clearly translated secret grand jury proceedings into

matters of public knowledge. In late May 1987, news articles
again described in detail the targets, charges, negotiations,
and timing of the superseding June 3 indictment. The news
stories revealed what was being investigated, what the grand
jury was hearing, what witnesses were being called or about to
be called, and what they would say. This apparently accurate
information was often ascribed to “law enforcement sources,”
“law enforcement officials,” and “prosecutors.”
In these and other flurries of publicity, the prosecutors,
defendants, and defense counsel participated in the escalating
publicity duels. As a result, on April 10, 1987—nine days
after the original indictment was filed against Stanley Simon
—his defense counsel orally proposed in open court before
Judge Cannella that the parties agree to a “gag” order
restraining extrajudicial speech by all trial participants.
Simon's counsel asserted that media publicity resulting from
state and federal prosecutors' violation of grand jury secrecy
required a blanket order to insure that his client received a fair
trial. At first the government concurred orally in the proposed
stipulated order, but later in a letter addressed to the court
stated that the prosecution opposed extension of Rule 7 of the
Criminal Rules of the Southern District of New York (Local
Rule 7), which limits out-of-court statements by prosecutors
and defense attorneys.
On April 23, 1987 the district court nonetheless entered
a broad restraining order directed to the prosecutors,
defendants, and defense counsel. The news agencies were not
named in the April 23 order, which remained in effect—apart
from a court-approved press conference held on June 3, 1987
to announce the six additional indictments—until entry of the
July 10 order that is the subject of this appeal.
On June 12, 1987, at the news agencies' request, the district
court heard oral arguments as to whether the broad April
23 order should be continued. Five defendants supported
its continuance, two defendants (including Mario Biaggi)
took no position, and the government and news agencies
argued that it should be vacated. On July 10 the district court
modified its April 23 order so that it provides
Ordered, that the United States Attorney and the
District Attorney for Bronx County, their representatives
and agents, *606 defendants Stanley Simon, Mario
Biaggi, John Mariotta, Peter Neglia, Bernard Ehrlich,
Richard Biaggi and Ronald Betso, and their counsel and
representatives SHALL NOT MAKE ANY extrajudicial
statement concerning this case (1) to any person associated
with a public communications media, or (2) that a
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reasonable person would expect to be communicated to a
public communications media, except that nothing in this
Order shall prohibit any individual from:
(A) Stating, without elaboration or characterization—
(1) the general nature of an allegation or defense;
(2) information contained in the public record;
(3) the scheduling or result of any step in the
proceedings; or
(B) Explaining, without characterization, the contents or
substance of any motion or step in the proceedings, to the
extent such motion or step is a matter of public record.
This Order supersedes all previous orders.
As appears from its terms, this order does not impinge on
the full reporting of courtroom and other public proceedings.
It prohibits virtually all other extrajudicial speech relating to
the pending Wedtech case. On July 27, 1987 Judge Motley
—newly assigned to the expanded criminal matter as a result
of the superseding indictments—denied the news agencies'
motion that she reconsider and vacate Judge Cannella's July
10 order. The news agencies appeal from the July 10 gag order
and from the July 27 order that denied the motion to vacate it.
We expedited the appeal from these orders.

DISCUSSION
I Standing
[1] The threshold question presented is whether the news
agencies have standing to bring this appeal even though they
are neither named in nor restrained by the order. In order for
appellants to maintain their appeal the requirements of Article
III of the Constitution as well as judicially imposed prudential
requirements must be satisfied, see Warth v. Seldin, 422 U.S.
490, 498, 95 S.Ct. 2197, 2204, 45 L.Ed.2d 343 (1975); Flast v.
Cohen, 392 U.S. 83, 97, 88 S.Ct. 1942, 1951, 20 L.Ed.2d 947
(1968). Federal judicial power is limited to the adjudication of
“legal rights of litigants in actual controversies.” Liverpool,
N.Y. & Phil. S.S. Co. v. Commissioners of Emigration, 113
U.S. 33, 39, 5 S.Ct. 352, 355, 28 L.Ed. 899 (1885). The
defendants in the underlying criminal case contend that the
news agencies—as non-parties to the criminal proceedings
and as sole challengers to the July 10 restraining order—do

not present a sufficiently concrete “case” or “controversy” to
satisfy the standing requirements.
[2] To have standing, a party must allege (1) a personal
injury in fact, (2) a violation of his or her own, not a thirdparty's, rights, (3) that the injury falls within the zone of
interests protected by the constitutional guarantee involved,
(4) that the injury is traceable to the challenged act, and (5)
that the courts can grant redress for the injury. See Valley
Forge Christian College v. Americans United for Separation
of Church & State, Inc., 454 U.S. 464, 472–74, 102 S.Ct. 752,
758–59, 70 L.Ed.2d 700 (1982). Defendants argue that the
news agencies fail to meet the first three requirements.
To satisfy the critical constitutional test of personal injury
in fact, the Supreme Court instructs that the injury or threat
of injury must be “distinct and palpable,” Warth, 422 U.S.
at 501, 95 S.Ct. at 2206, and “concrete,” Schlesinger v.
Reservists Comm. to Stop the War, 418 U.S. 208, 221, 94
S.Ct. 2925, 2932, 41 L.Ed.2d 706 (1974). The litigant must be
“immediately in danger,” O'Shea v. Littleton, 414 U.S. 488,
494 (1974) (quoting Massachusetts v. Mellon, 262 U.S. 447,
488, 43 S.Ct. 597, 601, 67 L.Ed. 1078 (1923)), and the injury
must be “direct,” Ex parte LeVitt, 302 U.S. 633, 634, 58 S.Ct.
1, 82 L.Ed. 493 (1937) (per curiam). Some injury in the future
is not enough; the harm must be “real and immediate,” not
“conjectural” or hypothetical, *607 Golden v. Zwickler, 394
U.S. 103, 109, 89 S.Ct. 956, 960, 22 L.Ed.2d 113 (1969).
The news companies argue they have standing—satisfying
all the above tests—because the “zone” of First Amendment
protection extends to a “recipient's right” to hear speech from
unrestrained prosecutors and defendants. Defendants respond
to this argument by stating that the possibility that in the future
hypothetical speakers may exist does not constitute injury in
fact. They claim that not only does that proposition violate the
constitutional requirement of injury in fact, but it runs afoul of
the prudential rule that to have standing one must assert his or
her own rights, not another's rights. Relying on Duke Power
Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 80, 98 S.Ct.
2620, 2634, 57 L.Ed.2d 595 (1978), defendants conclude
that because neither the government nor the defendants have
appealed the restraining order, appellants' news agencies lack
standing to do it for them.
Defendants' argument in theory has a patina of plausibility.
But the rights of potential recipients of speech, like the news
agencies, to challenge the abridgment of that speech has
already been decided. The Supreme Court in Virginia State
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Bd. of Pharmacy v. Virginia Citizens Consumer Council,
Inc., 425 U.S. 748, 96 S.Ct. 1817, 48 L.Ed.2d 346 (1976),
held that consumers of prescription drugs have standing
to challenge state restrictions on drug price advertising by
licensed retail pharmacists. The Court reasoned that “where
a [willing] speaker exists, ... the protection afforded is to the
communication, to its source and to its recipients both.” Id.
at 756, 96 S.Ct. at 1823. This “reciprocal right to receive”
the protected speech—the commercial advertising—“may be
asserted” by the recipients. Id. at 757, 96 S.Ct. at 1823. The
corollary to the guarantee of free speech is that “there be full
opportunity for everyone to receive the message.” Young v.
American Mini Theatres, Inc., 427 U.S. 50, 76, 96 S.Ct. 2440,
2455, 49 L.Ed.2d 310 (1976) (Powell, J. concurring).
First Amendment protection for recipients of speech extends
to a wide variety of contexts. Virginia State Bd. at 756–
57, 96 S.Ct. at 1823; see Procunier v. Martinez, 416 U.S.
396, 408–09, 94 S.Ct. 1800, 1808-09, 40 L.Ed.2d 224 (1974)
(censorship of prison inmates' mail infringed the rights of
noninmates to whom mail was addressed); Kleindienst v.
Mandel, 408 U.S. 753, 762–65, 92 S.Ct. 2576, 2581–82,
33 L.Ed.2d 683 (1972) (American scholars have right to
hear, speak, and debate alien Belgium Marxian theoretician
with no personal entry right); Red Lion Broadcasting Co.
v. FCC, 395 U.S. 367, 386–90, 89 S.Ct. 1794, 1804–06,
23 L.Ed.2d 371 (1969) (public has right to receive suitable
access to social, political, esthetic, moral and other ideas
through broadcast media); Stanley v. Georgia, 394 U.S. 557,
564, 89 S.Ct. 1243, 1247, 22 L.Ed.2d 542 (1969) (right
to receive information and ideas extends to possession of
obscene materials in one's own home); Lamont v. Postmaster
Gen., 381 U.S. 301, 85 S.Ct. 1493, 14 L.Ed.2d 398 (1965)
(citizens have First Amendment right to receive communist
political publications from abroad). Throughout all these
cases the First Amendment unwaveringly protects the right to
receive information and ideas. A challenge by news agencies
must certainly be permitted when the restrained speech, as
here, concerns allegations of corruption by public officials in
obtaining federal contracts.
Whether the news agencies are actually potential receivers
of otherwise restrained speech must then be considered.
The record clearly supports the district court's conclusion
that the news agencies are in fact potential recipients
of speech by the prosecutors, defense counsel, and the
defendants in the underlying Wedtech case. The district judge
recognized that there had been extensive—pre-restraining
order—extrajudicial statements by all these individuals.

Plainly, a group of attorneys let loose to speak on Wedtech's
activities would add to an already rampant flood of out-ofcourt publicity. It is hard, in fact, to imagine that there are no
willing speakers. Without them there would be no need for a
restraining order; it would be superfluous.
That the United States Attorney opposed the April 23
and July 10 orders—but declined *608 to join in this
appeal—does not suggest that absent the restraining order
the government also is not a willing speaker. Its position
has been that as prosecutor it is bound by the existing
federal rules and local rules of criminal procedure, by the
Code of Professional Responsibility, and by internal Justice
Department regulations. Within these limitations on what
federal prosecutors may divulge, there is no indication
that government prosecutors are not willing speakers.
Additionally, whether or not defendants and their counsel
desire media coverage, the record reveals that were they
not restrained, such persons would also be willing speakers.
These findings by the district court as to the willingness of the
various individuals to speak are not clearly erroneous.
Hence, we hold that the news agencies have standing to
appeal Judge Cannella's order restraining speech of the trial
participants. Because we hold that the news agencies have
standing as recipients of speech to prosecute this appeal, it is
not necessary to address whether applicants' status as news
gatherers also affords them standing.

II Is the Order a Prior Restraint?
[3] The news agencies portray the July 10 order as a
classic prior restraint on the press. We disagree. The trial
participants' right to freedom of speech, as Virginia State
Board of Pharmacy teaches, necessarily and logically protects
the news agencies' right to receive that speech. See 425 U.S.
at 757, 96 S.Ct. at 1823. It is that right to receive speech
that affords standing to the press to maintain this action. But,
when considering the merits, the press' right to receive speech
does not enlarge the rights of those directly subject to the
restraining order. Success on the merits for the news agencies
is entirely derivative of the rights of the trial participants to
speak. For this reason we undertake a careful evaluation of
the July 10 order directed at trial participants, but challenged
by the press.
To determine if the July 10 order is a prior restraint, we
analyze its operation and effect in the particular circumstances
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of this case. See Kingsley Books, Inc. v. Brown, 354 U.S. 436,
441–42, 77 S.Ct. 1325, 1327–28, 1 L.Ed.2d 1469 (1957) (a
“pragmatic assessment” of a statute's operation in “particular
circumstances” determines if it is a prior restraint). To begin,
there is a substantial difference between a restraining order
directed against the press—a form of censorship which the
First Amendment sought to abolish from these shores—and
the order here directed solely against trial participants and
challenged only by the press. The distinction is critical.
The most offensive aspect of a prior restraint is the censorship
involved by forbidding the dissemination of information
already known to the press and therefore public. A prior
restraint deprives the public of specific news because it
prevents publication. Although the restraining order in this
case limits the flow of information readily available to the
news agencies—and for that reason might have an effect
similar to that of a prior restraint—the fact that the order is not
directed at the news agencies and that they therefore cannot
be haled into court for violating its terms deflates what would
otherwise be a serious concern regarding judicial censorship
of the press. For this reason the order is considerably less
intrusive of First Amendment rights than one directly aimed
at the press.
The Ninth Circuit has drawn the distinction between
restraining orders directed at trial participants challenged by
the press and those challenged by trial participants. Compare
Radio & Television News Ass'n v. United States Dist. Court
for the Cent. Dist., 781 F.2d 1443, 1446 (9th Cir.1986)
(restraining order not directed at the press does not restrain
press' First Amendment rights) with Levine v. United States
Dist. Court for the Cent. Dist., 764 F.2d 590, 595 (9th
Cir.1985) (“the district court's order is properly characterized
as a prior restraint” on counsel's First Amendment right to
free speech), cert. denied, 476 U.S. 1158, 106 S.Ct. 2276, 90
L.Ed.2d 719 (1986). The Sixth Circuit takes a different view.
In a civil suit arising from the aftermath of the Kent State
shootings, a media company *609 challenged the restraining
order directed only to parties, counsel, and their agents. CBS
v. Young, 522 F.2d 234 (6th Cir.1975). In Young, the court
held that “the conclusion is inevitable that [the restraining
order] constitutes a prior direct restraint upon freedom of
expression.” Id. at 239. Adopting this view ignores the fact
that the defendants here requested the order and urge its
affirmance. Thus, we conclude that there is a fundamental
difference between a gag order challenged by the individual
gagged and one challenged by a third party; an order objected

to by the former is properly characterized as a prior restraint,
one opposed solely by the latter is not.
Here nothing prevented the restrained parties in the present
litigation from challenging the July 10 order. Hence, despite
their unquestioned standing to maintain this appeal, the
news agencies may not assert defendants' First Amendment
rights when defendants refuse to challenge that infringement
themselves. See Radio & Television News Ass'n, 781 F.2d
at 1448 (“The RTNA lacks standing to assert the free
speech constitutional rights of the nonparty trial counsel in
challenging this order.”). For the reasons stated the July 10
order may not therefore be characterized as a prior restraint
on the news agencies as appellants.

III Justification for the Order
To conclude that this is not a case of prior restraint of the press
is not to say that the restraining order need not be justified.
On the contrary, it must be. The impact of the subject order
implicates press freedom, even though it does so indirectly.
There is tension between the media's First Amendment right
to publish and an accused person's Sixth Amendment right to
a fair trial before an impartial jury.
Each right is crucial to the maintenance of a free society.
Without freedom of the press a free society will not long
endure. A free press is particularly important when public
officials face criminal charges relating to their use of office.
Although often appearing unfair in the eyes of the public,
pretrial publicity, “even pervasive, adverse publicity—does
not inevitably lead to an unfair trial.” Nebraska Press Ass'n v.
Stuart, 427 U.S. 539, 554, 96 S.Ct. 2791, 2800, 49 L.Ed.2d
683 (1976). It should not be overlooked that a jury need
not consist of persons entirely ignorant of the case they are
about to hear; all that the Constitution requires is a jury that
is impartial, one that is capable of fairly deciding on the
evidence before it whether defendants are innocent or guilty.
See Sheppard v. Maxwell, 384 U.S. 333, 351, 86 S.Ct. 1507,
1516, 16 L.Ed.2d 600 (1966); Irvin v. Dowd, 366 U.S. 717,
723, 81 S.Ct. 1639, 1642, 6 L.Ed.2d 751 (1961).
[4] At the same time the proper administration of criminal
justice must protect an accused's Sixth Amendment rights.
“[T]he theory of our system,” as Justice Holmes explained
80 years ago, “is that the conclusions to be reached in a case
will be induced only by evidence and argument in open court,
and not by any outside influence, whether of private talk or
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public print.” Patterson v. Colorado, 205 U.S. 454, 462, 27
S.Ct. 556, 558, 51 L.Ed. 879 (1907). Aware of this inherent
tension between freedom of the press and the right to trial
by an impartial jury, the framers of our Constitution did not
assign priorities between them. See Nebraska Press, 427 U.S.
at 547, 561, 96 S.Ct. at 2803. When the exercise of free press
rights actually tramples upon Sixth Amendment rights, the
former must nonetheless yield to the latter. See Pennekamp
v. Florida, 328 U.S. 331, 347, 66 S.Ct. 1029, 1037, 90 L.Ed.
1295 (1946) (“Freedom of discussion should be given the
widest range compatible with the essential requirement of the
fair and orderly administration of justice.”).
To adjust the conflict between competing constitutional
values, prophylactic measures are preferred over remedial
ones. See Nebraska Press, 427 U.S. at 555, 96 S.Ct. at 2801
(relying on reversals for failure to afford a fair trial can
exact high costs on society and the accused, including justice
delayed, impossible retrials, and injustice unredressed). The
preventive task is complex because it involves determining
*610 whether there exists a sufficient threat to an impartial
trial to justify a restraint on speech.

A. The Legal Standard
[5] To decide whether the pretrial publicity justified the
order, the standard by which to measure justification is
whether there is a “reasonable likelihood” that pretrial
publicity will prejudice a fair trial. See Sheppard v.
Maxwell, 384 U.S. at 363, 86 S.Ct. at 1522. The Local
Criminal Rules for the Southern District of New York
concerning extrajudicial speech also adopt a “reasonable
likelihood” standard. As a direct result of the “Free Press
—Fair Trial Report” of 1968, reprinted in 45 F.R.D.
391, 404 (1968), Local Rule 7(a) prohibits counsel from
releasing any information “if there is a reasonable likelihood
that such dissemination will interfere with a fair trial....”
S.D.N.Y.Crim.R. 7(a). The nature and extent of the pretrial
news coverage in this case must be examined to see if the
pretrial publicity in the light of that standard posed such a
threat to defendants' Sixth Amendment rights as to justify the
July 10 restraining order.

B. The Standard Applied

congressional investigations encompassing local, state, and
federal officials including, among others, the Attorney
General of the United States. When Simon's defense counsel
requested a broad restraining order on April 17, 1987 he
detailed what he considered serious violations of grand jury
secrecy rules that had occurred from the beginning of the
investigation of Stanley Simon until the announcement of
his indictment on April 1. Defense counsel believed that
prosecutors had violated the grand jury secrecy provisions
of Fed.R.Crim.P. 6(e), and in his affidavit he charged that
the Southern District United States Attorney and the Bronx
County District Attorney revealed prejudicial material at the
press conference announcing Simon's indictment. He asked
the district court to protect against further abuse of the judicial
process until the defense could present a motion addressed to
the government's violation of Rule 6(e). It was on this basis
that Judge Cannella issued the restraining order of April 23,
1987.
Subsequently, on May 28, 1987 defense counsel made a
motion for an evidentiary hearing and sanctions pursuant
to Fed.R.Crim.P. 42(b) (criminal contempt) and 18 U.S.C.
§ 401(3)(1982) (power of courts to punish contempt)
for government violations of the April 23 order. The
accompanying affidavit asserted that news articles, attributed
to government sources, “identify the people who will be
included in superseding indictments in this case, speak of the
content of the indictments that will be handed down and detail
negotiations between attorneys for the government and those
who will be indicted.”
At the same time that defense counsel moved for contempt
proceedings, the United States Attorney requested and was
granted modification of the April 23 restraining order in
order to announce the subsequent indictments of the other
six defendants. About a week later Judge Cannella stated
that the April 23 order applied in full to all trial participants
and their counsel including those named in the superseding
indictment of June 3. On June 8 the news media challenged
the restraining order as an unconstitutional prior restraint. On
June 12 the district court held a hearing to consider extending
or modifying the April 23 order, at which the government
asserted that it was not in contempt of the April 23 order—
as alleged by defense counsel on May 23—and that federal
prosecutors had not violated either Federal Rule 6(e) or Local
Rule 7. The district court deferred ruling on the defense
contempt motion until the conclusion of the trial.

[6] As noted, Wedtech's affairs and the activities of
those associated with it have generated state, federal, and
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The district court found that extensive publicity had predated
Stanley Simon's April indictment. After the indictment, there
was massive publicity concerning the targets of the ongoing
grand jury investigation, accompanied by what the district
court described as a “shameful abuse of *611 grand jury
secrecy.” This abuse included leaking to the media the
identities and testimony of grand jury witnesses. Despite
the district court's restraining order of April 23, this sort of
publicity and the grand jury “leaks” continued up until the
return of the superseding indictment on June 3.

to an already voracious fire of publicity” and create “a real
and substantial likelihood that some, if not all, defendants
might be deprived of a fair trial.” We are unable to say upon
reviewing this record that the findings relied upon by the
district court to support that conclusion are clearly erroneous.
Consequently, the district court was justified in considering
the imposition of a “gag” order on trial participants.

Obviously, this case is not an isolated instance of prejudicial
pretrial publicity. An Ad Hoc Committee of the Association
of the Bar of the City of New York has found an upsurge
in the use of media by lawyers in connection with pending
investigations and indictments, noting that prosecutors appear
on television announcing and discussing indictments, and
attorneys for the accused wage contests in the press. Report
of the Ad Hoc Committee on Pretrial Publicity 3 (Ass'n of
the Bar of the City of New York, 1987) (Ad Hoc Committee
Report ). Yet Ethical Consideration 7–25 of New York's Code
of Professional Responsibility states that “a lawyer should not
make any prefatory statement before a tribunal in regard to the
purported facts of the case on trial unless he believes that his
statement will be supported by admissible evidence; a lawyer
should not ask a witness a question solely for the purpose
of harassing or embarrassing him; and a lawyer should not
by subterfuge put before a jury matters which it cannot
properly consider.” N.Y.Jud.Law EC 7–25 (McKinney 1975).
The Ad Hoc Committee on Pretrial Publicity was concerned
with lawyers outside the courtroom deliberately embarrassing
other persons when ethical constraints admonish against
doing so within. Ad Hoc Committee Report at 6. It was further
concerned by lawyers airing matters in the press that are
inadmissible at trial. Id.

[7] As the district judge properly recognized, before entering
an injunction against speech he had to explore whether
other available remedies would effectively mitigate the
prejudicial publicity. See Nebraska Press, 427 U.S. at 562,
96 S.Ct. at 2804. The mitigating measures, derived from
the Supreme Court's discussion in Sheppard v. Maxwell, 384
U.S. at 358–63, 86 S.Ct. at 1519–22, include change of
venue, trial postponement, a searching voir dire, emphatic
jury instructions, and sequestration of jurors. See Nebraska
Press, 427 U.S. at 563–64, 96 S.Ct. at 2804–05. These
precautions are like words to a writer, see L. Wittgenstein,
Philosophical Investigations ¶¶ 11–14 (G.E.M. Anscombe
trans. 3d ed. 1958). Each is a different tool which, depending
on the context in which it is used, provides a different
effect. The precautions share one thing in common: each
must be explored and ultimately rejected as inadequate—
individually and in combination—as a remedy for prejudicial
pretrial publicity before a restraining order is entered. Some
combination of preventive measures short of a restraining

Several policy concerns militate strongly in favor of
maintaining the secrecy of grand jury proceedings.
Otherwise, targets learning of their possible indictment might
flee or tamper with grand jury witnesses. Witnesses would be
less willing to appear and testify for fear of reprisal. Not the
least important consideration is to protect the good name and
reputation of those investigated, but not indicted, by the grand
jury. See Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S.
211, 219, 99 S.Ct. 1667, 1672, 60 L.Ed.2d 156 (1979).
Based upon the sensational public nature of the case and
the leaks of grand jury information, the district court found
that failure to restrain the trial participants would add “fuel

IV Consideration of Less Restrictive Alternatives

order usually achieves this goal.1
*612 But in this case the district court carefully considered
and found the use of these other measures unable to stop the
grand jury leaks and the publicity prejudicial to defendants'
rights that came from it. We concur in the district court's
perceptions and its prediction that the only effective recourse
available was the use of a restraining order.

CONCLUSION
While the right of the press to publish should be compromised
as little as possible, “trial by newspapers,” as Justice
Frankfurter observed, too often differs from the real trial
in court and it is the defendant who suffers the “distorted
consequences.” Pennekamp v. Florida, 328 U.S. at 361, 363,
66 S.Ct. at 1045 (Frankfurter, J. concurring). The problem
begins not with the publishing of news by a free press,
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but with a hemorrhage of small leaks of secret grand jury
information released to the media. This leads directly to
prosecutor and defense counsel inciting trial by the press.
It is altogether fitting that the solution should restrict those
at the source of the problem: counsel who serve as officers
of the court, a body which has a duty to insure that the
accused receives an impartial trial. A focus on the source
of potentially prejudicial statements rather than the publisher
of such statements has been endorsed by the courts and
also by committees that addressed specifically the fair trialfree press issue. See Ad Hoc Committee Report at 7–14

(recommending amendments to the New York Code of
Professional Responsibility to curb potential extrajudicial
speech abuses).
Accordingly, for the reasons stated the order appealed from
is affirmed.
All Citations
842 F.2d 603, 56 USLW 2570, 56 USLW 2616, 15 Media L.
Rep. 1105

Footnotes

1

In addition to considering the amount of pretrial publicity and the availability of alternative remedies, Nebraska Press
indicates that an analysis of the effectiveness of the order in question is a necessary consideration. The effectiveness of
the restraining order here does not affect the validity of the order, as it did in Nebraska Press, where the order was limited
geographically and jurisdictionally. There, outside press could report fully on any information obtained from anyone. Here,
in contrast, the restraining order being directed at trial participants is undisputably effective. In this sense, no lack of
efficiency of the restraining order weighs against its imposition, as was the case in Nebraska Press. On the other hand,
devising the most effective preventive measure is not the proper goal. Rather, the goal is to craft measures to ensure an
impartial jury without restricting First Amendment rights any further than absolutely necessary.

End of Document
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Catherine Gaeta,
v.
New York News Inc., et al.,
Appellants, et al., Defendants.
Court of Appeals of New York
Argued May 3, 1984;
decided June 12, 1984

CITE TITLE AS: Gaeta v New York News
SUMMARY
Appeal, by permission of the Appellate Division of the
Supreme Court in the First Judicial Department, from an
order of said court, entered August 18, 1983, which affirmed
an order of the Supreme Court at Special Term (Shirley
Fingerhood, J.; opn 115 Misc 2d 483), entered in New
York County, denying a motion by defendants New York
News Inc. and Kramer for summary judgment dismissing
the complaint. The following question was certified by the
Appellate Division: “Was the order of the Supreme Court, as
affirmed by this Court, properly made?”
Plaintiff, who is not a public figure, seeks to recover damages
against defendants newspaper and reporter for allegedly false
and defamatory statements made about her in an article
dealing with the transfer of patients from State mental
hospitals to nursing homes which focused on one such patient,
plaintiff's former husband. The challenged statements appear
in the initial paragraph of the article, which reads: “When
he was 41, George Nies, a Queens construction worker,
suffered a nervous breakdown that psychiatrists said was
precipitated by a messy divorce and the fact that his son
killed himself because his mother dated other men.” In
her deposition defendant reporter testified that she spent
approximately two months gathering information for the
series. In the course of her research, George Nies was brought
to her attention by sources in the office of the Nursing
Homes Special Prosecutor. They referred the reporter to Nies'
sister, Dorothy Sorrentino, whom she believed to be his
legal guardian. The reporter was told that Sorrentino had

previously proved to be a reliable source of information for
the Special Prosecutor's office. It was Sorrentino who told
the reporter that a psychiatrist had said that Nies' nervous
breakdown was caused by a messy divorce and the fact
that his son killed himself because his mother was dating
other men. Since her article centered on Nies' placement
and care, and not his divorce, the reporter did not inquire
further about *341 these personal details. The reporter twice
contacted psychiatrists at the State hospital where Nies had
been hospitalized, but they refused on the basis of patientphysician confidentiality to discuss his history. The reporter
did visit the nursing home and observed conditions there,
which confirmed the information about the home that she had
received from Sorrentino. On plaintiff's motion, Special Term
struck from defendants' answers the affirmative defense that
the statements deal with matters of public concern requiring
proof of gross irresponsibility, concluding that the standard
of gross negligence is inapplicable because the statements
regarding plaintiff had nothing to do with the treatment of
nursing home patients. Citing this decision as law of the
case, another Special Term Judge after discovery denied
defendants' motion for summary judgment. The court applied
a simple negligence standard and concluded that defendants
could be found negligent for not having made further inquiry
in the circumstances. The Appellate Division affirmed the
denial of defendants' motion for summary judgment and
held that the gross irresponsibility standard of Chapadeau v
Utica Observer-Dispatch (38 NY2d 196) was not applicable,
but that even if the standard of gross irresponsibility were
applicable, there were factual issues presented which preclude
summary judgment.
The Court of Appeals reversed, granted the motion by
defendants-appellants for summary judgment, dismissed the
complaint as against defendants- appellants and answered
the certified question in the negative, holding, in an opinion
by Judge Kaye, that since the challenged statements were
reasonably related to matters warranting public exposition,
Chapadeau was applicable and plaintiff must prove that
defendants acted in a grossly irresponsible manner in order to
recover; and that no triable issue was raised as to defendants'
gross irresponsibility.
Gaeta v New York News, 95 AD2d 315, reversed.
HEADNOTES
Libel and Slander
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Nonpublic Figure--Matter of Public Concern--“Gross
Irresponsibility” Standard
(1) Plaintiff, who is not a public figure, must prove
that defendants newspaper and reporter acted in a grossly
irresponsible manner in order to recover against them in
a *342 libel action for publishing allegedly false and
defamatory statements about her in a news article dealing
with the transfer of patients from State mental hospitals
to nursing homes, which opened with the statement that,
“When he was 41, [plaintiff's former husband], a Queens
construction worker, suffered a nervous breakdown that
psychiatrists said was precipitated by a messy divorce and
the fact that his son killed himself because his mother dated
other men”; since the challenged statements were in an article
that pertained to a State program for the transfer of some
50,000 patients from public mental hospitals into nursing
homes, and the subsequent experience of these individuals,
they were reasonably related to matters warranting public
exposition; thus, in order to recover, plaintiff must prove that
defendants acted in a grossly irresponsible manner without
due consideration for the standards of information gathering
and dissemination ordinarily followed by responsible parties
(Chapadeau v Utica Observer-Dispatch, 38 NY2d 196). The
complaint must be dismissed since plaintiff has not raised a
triable issue as to whether defendants acted in such a grossly
irresponsible manner, where the allegedly false information
ascribed in the article to psychiatrists was in fact provided
by the patient's sister, who had been described to defendant
reporter as the patient's legal guardian and as one who had
previously furnished accurate information to the Nursing
Homes Special Prosecutor; the reporter had no reason to
suspect her source and she confirmed her source's information
about the nursing home by a visit there, although the reporter
could not obtain any information on the patient's history from
the psychiatrists she contacted at the mental hospital.

Judgments
Summary Judgment
Libel Action
(2) In a libel action against defendants newspaper and reporter
based on a news article in which plaintiff was allegedly
defamed, the fact that supporting proof on defendants' motion
for summary judgment dismissing the complaint was placed
before the court by way of an attorney's affidavit annexing
deposition testimony, rather than affidavits of fact on personal

knowledge, does not defeat defendants' right to summary
judgment.

Judgments
Summary Judgment
Libel Action
(3) Libel suits involving public figures may arguably be
inappropriate for summary judgment where a plaintiff must
demonstrate the subjective state of mind of the defendant.
However, here the standard of whether defendants newspaper
and reporter acted in a grossly irresponsible manner in
publishing a news article on a matter warranting public
exposition in which plaintiff, who is not a public figure,
was allegedly defamed, may be satisfied by wholly objective
proof; accordingly, defendants should not be denied summary
judgment when an insufficient showing has been made in
opposition to their motion.

POINTS OF COUNSEL
Michael B. Mukasey, Harold R. Tyler, Jr., and Eugene M.
Gelernter for appellants.
I. Plaintiff should be required to meet the liability standards
articulated in Chapadeau v Utica Observer- Dispatch. (New
York Times Co. v Sullivan, 376 US 254; Curtis Pub. Co.
v Butts, 388 US 130; St. Amant v Thompson, 390 US
727; Trails West v Wolff, 32 NY2d 207; Rosenbloom v
Metromedia, 403 US 29; Gertz v Robert Welch, Inc., 418
US 323; Chapadeau v Utica Observer-Dispatch, 38 NY2d
196; Cottom v Meredith Corp., 65 AD2d 165; Campo Lindo
v New York Post Corp., 65 AD2d 650; Greenberg v CBS
Inc., 69 AD2d 693.) II. Defendants' investigation *343 was
sufficient to entitle them to summary judgment dismissing the
claim for compensatory damages. (Long Is. Cent. Sta. v New
York Tel. Co., 54 AD2d 893; Matter of Coniber v Hults, 15
AD2d 252; Warren v New York Tel. Co., 70 Misc 2d 794;
Hong Kong Export Credit Ins. Corp. v Dun & Bradstreet,
414 F Supp 153; Robart v Post-Standard, 74 AD2d 963, 52
NY2d 843; Carlucci v Poughkeepsie Newspapers, 88 AD2d
608, 57 NY2d 883; Campo Lindo v New York Post Corp.,
65 AD2d 650; Ithaca Coll. v Yale Daily News Pub. Co.,
105 Misc 2d 793, 85 AD2d 817; Trails West v Wolff, 32
NY2d 207; Droner v Schapp, 34 AD2d 823.) III. Because
there is no evidence of actual malice, the claim for punitive
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damages should be dismissed. (Gertz v Robert Welch, Inc.,
418 US 323; New York Times Co. v Sullivan, 376 US 254;
Ithaca Coll. v Yale Daily News Pub. Co., 105 Misc 2d 793;
Buckley v Littell, 539 F2d 882, 429 US 1062; Orr v Lynch,
60 AD2d 949, 45 NY2d 903; Droner v Schapp, 34 AD2d
823; Roche v Hearst Corp., 72 AD2d 245, 53 NY2d 767;
Malerba v Newsday, Inc., 64 AD2d 623.) IV. The article is not
reasonably capable of defaming plaintiff. (James v Gannett
Co., 40 NY2d 415; Tracy v Newsday, Inc., 5 NY2d 134;
Smith v Staten Is. Advance Co., 194 Misc 299; El Meson
Espanol v NYM Corp., 521 F2d 737; Ladany v Morrow &
Co., 465 F Supp 870; Korry v International Tel. & Tel. Corp.,
444 F Supp 193.) V. Summary judgment is an appropriate
remedy in cases like the one in bar. (Fischer v Brockway Co.,
14 AD2d 632; Holy Spirit Assn. v Harper & Row, 101 Misc
2d 30; Karaduman v Newsday, Inc., 51 NY2d 531; Guitar v
Westinghouse Elec. Corp., 396 F Supp 1042, 538 F2d 309;
DeLuca v New York News, 109 Misc 2d 341; Ithaca Coll. v
Yale Daily News Pub. Co., 105 Misc 2d 793; Yiamouyiannis v
Consumers Union, 619 F2d 932, 449 US 839; Roche v Hearst
Corp., 53 NY2d 767; Robart v Post-Standard, 52 NY2d 843.)
Frank C. McDermott for respondent.
I. The moving papers are insufficient to warrant the granting
of summary judgment. (Executive Securities Corp. v Gray,
67 AD2d 860; Stainless, Inc. v Employers' Fire Ins. Co., 69
AD2d 27, 49 NY2d 924; Friends of Animals v Associated
Fur Mfrs., 46 NY2d 1065; Columbia *344 Programming
Unlimited v Columbia Broadcasting Systems, 50 AD2d 351;
Greenberg v Manlon Realty, 43 AD2d 968.) II. Plaintiff has
raised questions of fact which should be determined after trial.
(Hutchinson v Proxmire, 443 US 111; Wolston v Reader's
Digest Assn., 443 US 157; Karaduman v Newsday, Inc., 51
NY2d 531; Hong Kong Export Credit Ins. Corp. v Dun &
Bradstreet, 414 F Supp 153; St. Amant v Thompson, 390 US
727; Di Lorenzo v New York News, 81 AD2d 844; Greenberg
v CBS Inc., 69 AD2d 693; Russo v Padovano, 84 AD2d 925;
Cottom v Meredith Corp., 65 AD2d 165.) III. The published
statement is libelous. (Hogan v Herald Co., 84 AD2d 470, 58
NY2d 630; Mencher v Chesley, 297 NY 94; Rinaldi v Holt,
Rinehart & Winston, 42 NY2d 369, 434 US 969; Julian v
American Business Consultants, 2 NY2d 1; James v Gannett
Co., 40 NY2d 415; Tracy v Newsday, Inc., 5 NY2d 134;
Cassidy v Gannett Co., 173 Misc 634; November v Time
Inc., 13 NY2d 175; Schermerhorn v Rosenberg, 73 AD2d
276.) IV. The defamatory statements are not protected by
a constitutional privilege. (Rupert v Sellers, 65 AD2d 473;
Chaplinsky v New Hampshire, 315 US 568; James v Gannett
Co., 40 NY2d 415.) V. The rule set forth in Chapadeau v Utica
Observer-Dispatch does not apply in this case. (Chapadeau v

Utica Observer-Dispatch, 38 NY2d 196; Trails West v Wolff,
32 NY2d 207; Cottom v Meredith Corp., 65 AD2d 165;
Karaduman v Newsday, Inc., 51 NY2d 531.) VI. Publication
by appellants was negligent. (Gertz v Robert Welch, Inc., 418
US 323; Mink v Keim, 291 NY 300; Andre v Pomeroy, 35
NY2d 361; Hoggard v Otis Elevator Co., 52 Misc 2d 704,
28 AD2d 1207; Morris v Troy Sav. Bank, 32 AD2d 237, 28
NY2d 619; Chapadeau v Utica Observer-Dispatch, 38 NY2d
196; Havas v Victory Paper Stock Co., 49 NY2d 381; St.
Amant v Thompson, 390 US 727.) VII. Respondent is entitled
to a judgment for punitive damages based upon appellants
reckless disregard for the truth. (Vasquez v O'Brien, 85 AD2d
791; Di Lorenzo v New York News, 81 AD2d 844.) VIII. The
facts in the present case differ substantially from those cases
cited by appellants.
John B. McCrory and Robert C. Bernius for CBS Inc. and
others, amici curiae.
I. The court below should have applied the Chapadeau
gross irresponsibility standard. (Chapadeau v Utica ObserverDispatch, 38 NY2d 196; *345 James v Gannett Co.,
40 NY2d 415; Gertz v Robert Welch, Inc., 418 US 323;
Karaduman v Newsday, Inc., 51 NY2d 531; Washington Post
Co. v Keogh, 365 F2d 965, 385 US 1011; Rinaldi v Holt,
Rinehart & Winston, 42 NY2d 369, 434 US 969; Gregoire v
Biddle, 177 F2d 579; Columbia Broadcasting v Democratic
Committee, 412 US 94; Miami Herald Pub. Co. v Tornillo,
418 US 241; Rosenbloom v Metromedia, 403 US 29.) II. The
punitive damages claim should have been dismissed. (Gertz
v Robert Welch, Inc., 418 US 323; New York Times Co. v
Sullivan, 376 US 254; Reliance Ins. Co. v Barron's, 442 F
Supp 1341; St. Amant v Thompson, 390 US 727; Carson v
Allied News Co., 529 F2d 206; Bruno v New York News, 89
AD2d 260.) III. Summary judgment is the appropriate method
of disposition where constitutional privilege applies. (Martin
Marietta Corp. v Evening Star Newspaper Co., 417 F Supp
947; Bon Air Hotel v Time, Inc., 426 F2d 858; Trails West
v Wolff, 32 NY2d 207; Rinaldi v Holt, Rinehart & Winston,
42 NY2d 369, 434 US 969; Hutchinson v Proxmire, 443 US
111; Yiamouyiannis v Consumers Union, 619 F2d 932, 449
US 839; Schultz v Newsweek, Inc., 668 F2d 911; National
Nutritional Foods Assn. v Whelan, 492 F Supp 374; Steaks
Unlimited v Deaner, 623 F2d 264; Church of Scientology v
Siegelman, 475 F Supp 950, 481 F Supp 866.)
OPINION OF THE COURT
Kaye, J.
(1) This libel action, brought by a nonpublic figure against
a newspaper publisher and reporter, tests the reach of
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Chapadeau v Utica Observer-Dispatch (38 NY2d 196). In
Chapadeau this court held that “where the content of the
article is arguably within the sphere of legitimate public
concern, which is reasonably related to matters warranting
public exposition,” a defamed party may recover damages
only on a showing of gross irresponsibility (38 NY2d, p 199).
Plaintiff asserts that defamatory statements about her, in an
article concerning a State program which featured her former
husband, fall outside the area defined by Chapadeau, and that
a standard of simple negligence should determine defendant's
liability. We conclude both that the challenged statements
are within Chapadeau and that defendants were not grossly
irresponsible, *346 and therefore reverse the order denying
defendants' motion for summary judgment and dismiss the
complaint.
I
In July, 1977, defendant New York News Inc. published
in the Daily News a series of five articles concerning the
State's program for transferring some 50,000 mental patients
out of State mental hospitals, for continuing care in nursing
homes. The series was written by defendant Marcia Kramer, a
staff reporter. The fourth article, “Homing In On Institutions
Where The Care Is Careless,” featured George Nies, a patient
who had been transferred from a public mental hospital to a
nursing home, and described his experiences in the home. The
article opened as follows:
“When he was 41, George Nies, a Queens construction
worker, suffered a nervous breakdown that psychiatrists said
was precipitated by a messy divorce and the fact that his son
killed himself because his mother dated other men.
“George was institutionalized, first in a Veteran's
Administration hospital and then in Creedmoor State Hospital
for the mentally ill in Queens Village. After two years there,
he appeared to be making progress.
“Then, without his family's knowledge, state mental health
officials discharged him and sent him to the Elmhurst Manor
Home for Adults, 100-30 Ditmars Boulevard, Flushing.
Approximately half the residents of Elmhurst Manor are
sane elderly men and women, the rest are discharged mental
patients like George Nies.”
Plaintiff, Catherine Gaeta, the former wife of Nies, claims that
the initial paragraph is false and defames her. She asserts that
Nies did not suffer a nervous breakdown but that his hospital
admission was precipitated by chronic alcoholism; that the

divorce was not “messy” but was on consent; that their son did
not commit suicide but died as a consequence of drug abuse
long after his father's initial hospitalization; that she did not
date other men as alleged; and that none of the statements
were made by psychiatrists. In her complaint plaintiff claims
in addition that the statements were made with knowledge
of their falsity or reckless disregard of the truth, and she
seeks compensatory *347 and punitive damages from the
publisher and reporter.*
On plaintiff's motion, Special Term struck from defendants'
answers the affirmative defense that the statements deal
with matters of public concern requiring proof of gross
irresponsibility, concluding that the standard of gross
negligence is inapplicable because the statements regarding
plaintiff had nothing to do with the treatment of nursing home
patients; “the relationship between plaintiff and her son was
not a matter of public interest, and was neither an integral
nor a non integral part of the nursing home news story.”
Citing this decision as law of the case, another Special Term
Judge after discovery denied defendants' motion for summary
judgment. The court applied a simple negligence standard and
concluded that defendants could be found negligent for not
having made further inquiry in the circumstances. Moreover,
the court allowed plaintiff's punitive damages claim to stand,
applying a standard of reckless disregard for the truth, since
the case involves investigative reporting, where more time is
available and greater care should be exercised.
The relevant facts regarding defendants' investigation were
drawn largely from the reporter's deposition testimony.
The reporter testified that she had spent approximately
two months gathering information for the series. In the
course of her research, George Nies was brought to her
attention by sources in the office of Nursing Homes Special
Prosecutor Charles J. Hynes. They referred Kramer to
Dorothy Sorrentino, George Nies' sister and, she believed,
his legal guardian. Kramer was told that Sorrentino had
previously proved to be a reliable source of information for
the Special Prosecutor's office. Kramer spoke to Sorrentino on
the telephone two or three times, during which Nies' treatment
in the home as well as his psychiatric history were described.
Sorrentino told Kramer that a psychiatrist had said that Nies'
nervous breakdown was caused by a messy divorce and the
fact that his son had killed himself because his mother was
dating other men. As Kramer *348 testified, since her article
centered on Nies' placement and care, and not his divorce, she
did not inquire further about these personal details. She twice
contacted psychiatrists at Creedmoor State Hospital, where
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Nies had previously been hospitalized, but they refused on
the basis of patient-physician confidentiality to discuss his
history, and suggested that she speak with Nies' family or
legal guardian. In an undercover capacity, Kramer visited the
Elmhurst Manor Home for Adults, and observed conditions
there firsthand, which confirmed the information about the
home she had received from Sorrentino.
The Appellate Division, two Justices dissenting, affirmed the
denial of defendants' motion for summary judgment, agreeing
that the gross irresponsibility standard of Chapadeau was
inapplicable because the statements concerning plaintiff,
remote in time and substance from the subject of the series,
had no relationship to the balance of the article. The court
concluded that the proof as to the investigation conducted
and the degree of care exercised requires a weighing and
balancing inappropriate for summary judgment, that even if
the standard were gross irresponsibility there were factual
issues present, and that the deliberate injection into a news
story of a defamatory statement about a third party outside the
sphere of public interest might rise to a higher level of reckless
indifference and thus support an award of punitive damages.
Applicability of Chapadeau is thus called into question in
two respects: first, are the challenged statements within
the defined area requiring a higher standard of culpability?
Second, has plaintiff raised a triable issue as to defendants'
gross irresponsibility? Since we answer the first question in
the affirmative and the second in the negative, resulting in
dismissal of the complaint, we do not reach the issue whether
the statements are indeed defamatory, which defendants
dispute, or whether plaintiff's punitive damages claim should
be dismissed for failure to show actual malice.
II
In striking a balance between the rights of private citizens
to be protected against defamation and the constitutional
guarantees of free speech and free press, this court *349 in
Chapadeau imposed a higher standard of culpability when
defamatory statements involve matters of genuine public
concern. While there are no mechanical rules for identifying
such subjects, matters involving the business of government
clearly come within this category “for the rule requiring proof
of fault in defamation actions rests upon the premise that the
public needs to know those things which enable government
to operate successfully.” (Cottom v Meredith Corp., 65 AD2d
165, 170 [Simons, J.].)

The Chapadeau standard, moreover, in describing the
editorial content as to which the gross irresponsibility
standard applies, recognizes the need for judgment and
discretion to be exercised by the journalists, subject only
to review by the courts to protect against clear abuses.
Determining what editorial content is of legitimate public
interest and concern is a function for editors. While not
conclusive, “a commercial enterprise's allocation of its
resources to specific matters and its editorial determination
of what is 'newsworthy', may be powerful evidence of the
hold those subjects have on the public's attention.” (Cottom
v Meredith Corp., 65 AD2d 165, 170, supra.) The press,
acting responsibly, and not the courts must make the ad hoc
decisions as to what are matters of genuine public concern,
and while subject to review, editorial judgments as to news
content will not be second-guessed so long as they are
sustainable. These considerations apply with equal force to
the determination of what is “reasonably related to matters
warranting public exposition” (Chapadeau v Utica ObserverDispatch, 38 NY2d 196, 199, supra). Additionally, as with
any test that measures the reasonable relationship of one thing
to another, offending statements can only be viewed in the
context of the writing as a whole, and not as disembodied
words, phrases or sentences.
Turning now to the facts before us, it is clear that the
series, and the article in question, deal with a subject of
public business and concern, itself plainly warranting public
exposition. No one seriously disputes that a State program for
transfer of some 50,000 patients from public mental hospitals
into nursing homes, and the subsequent experience of these
individuals alongside the aged and infirm, is a subject of true
public importance. Nor does the *350 familiar journalistic
technique of featuring the experiences of a single individual,
as exemplifying in human terms the plight of many, change
the character of the article in issue. George Nies' experience as
a mental patient transferred, as part of a government program,
to a nursing home, is a subject of legitimate public concern,
reasonably related to matters warranting public exposition.
In the context of an article focusing on one mental patient
to portray a situation undeniably meriting public exposition,
we cannot say that the causes of his initial confinement,
and a chronology of his hospitalization, are not at least
arguably a matter of legitimate public interest, and reasonably
related to the major subject of the article. While perhaps
distant in time, background details limited to George Nies'
illness and treatment are hardly remote from the subject
of the article. From the face of the article, we find no
abuse of editorial discretion and no disputed issue requiring
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submission to a jury. Since the offending sentence is within
the area defined by Chapadeau where plaintiff in order to
recover for defamation must prove gross irresponsibility, we
next turn to the question whether plaintiff has raised a triable
issue of fact as to defendants' culpability.
III
(1- 3) Plaintiff has come forward with no evidence showing
facts that would justify a jury in concluding that defendants
had acted in a grossly irresponsible manner, and therefore
summary judgment dismissing the complaint should have
been granted. Before reaching the merits of this issue, we
note that neither preliminary argument raised by plaintiff
forecloses that result. First, the fact that supporting proof
was placed before the court by way of an attorney's affidavit
annexing deposition testimony, rather than affidavits of fact
on personal knowledge, does not defeat defendants' right to
summary judgment. (Zuckerman v City of New York, 49
NY2d 557, 563; O'Connor v G & R Packing Co., 53 NY2d
278, 283-284.) Second, while it may be argued that libel
suits involving public figures are inappropriate for summary
judgment because a plaintiff must demonstrate the subjective
state of mind of the defendant, which does not readily lend
itself to summary disposition (see, e.g., *351 Hutchinson
v Proxmire, 443 US 111, 120, n 9), here the standard may
be satisfied by wholly objective proof. Defendants, like any
other litigants, should not be denied summary judgment when
an insufficient showing has been made in opposition to their
motion. (Karaduman v Newsday, Inc., 51 NY2d 531, 545; see,
also, Robart v Post- Standard, 52 NY2d 843; and Chapadeau
v Utica Observer-Dispatch, 38 NY2d 196, supra.)
(1) Plaintiff has not raised a triable issue as to whether
defendants “acted in a grossly irresponsible manner without
due consideration for the standards of information gathering

and dissemination ordinarily followed by responsible
parties.” (Chapadeau v Utica Observer-Dispatch, 38 NY2d
196, 199, supra.) Sorrentino had been described to Kramer
as Nies' legal guardian and a source who had previously
furnished accurate information to the Nursing Homes Special
Prosecutor. Sorrentino's facts about her brother had inherent
plausibility, and Kramer had no reason to suspect any animus
toward the plaintiff. Kramer herself confirmed Sorrentino's
information about the nursing home by a visit there; no
information could be secured from the psychiatrists at
Creedmoor. Even though this was investigative reporting, free
from the pressures and deadlines of live news, defendants
cannot be said to have been grossly irresponsible in not
making further inquiry. There was no reason to doubt the
veracity of the information received from Sorrentino, and
indeed good reason to believe it was accurate. (Robart v PostStandard, 52 NY2d 843, supra; James v Gannett Co., 40
NY2d 415, 424.) Given that the reporter had no reason to
suspect her source, and that she herself visited the nursing
home, no triable issue is raised as to defendants' gross
irresponsibility.
Accordingly, the order of the Appellate Division should
be reversed, with costs, summary judgment for defendants
granted, the complaint dismissed, and the certified question
answered in the negative.

Chief Judge Cooke and Judges Jasen, Jones, Wachtler, Meyer
and Simons concur.
Order reversed, with costs, appellants' motion for summary
judgment granted, complaint as against appellants dismissed,
and question certified answered in the negative. *352
Copr. (C) 2022, Secretary of State, State of New York

Footnotes
The former editor and publisher, also named as defendants, were dismissed from the suit on the ground that they played
*
no affirmative role in the article, and no appeal was taken from that decision.
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201 A.D.3d 520
Supreme Court, Appellate Division,
First Department, New York.

Yfat GENDELL et al., Plaintiffs–
Appellants–Respondents,
v.
42 W. 17TH ST. HOUSING CORP. et al.,
Defendants–Respondents–Appellants.
15086
|
Index No. 158100/15
|
Case No. 2020–02419
|
ENTERED January 18, 2022
Attorneys and Law Firms
Adam Leitman Bailey, P.C., New York (Jeffrey R. Metz of
counsel), for appellants-respondents.
Gartner & Bloom, P.C., New York (Alexander D. Fisher of
counsel), for respondents-appellants.
Renwick, J.P., Webber, Oing, Scarpulla, Pitt, JJ.
Opinion
Order, Supreme Court, New York County (Alan C. Marin,
J.), entered on or about April 16, 2020, which, insofar
as appealed from, granted the motion of defendants 42
W. 17th St. Housing Corp. (the Coop) and Yitzhak Loria
Management LLC, seeking a protective order barring the
continuation of the deposition of nonparty witness Ruth
Miller and sua sponte directed the suppression of deposition
testimony previously taken, and denied that portion of the
motion seeking sanctions under 22 NYCRR 130.1 against
plaintiffs’ counsel, unanimously reversed, on the law and
the facts, without costs, the order vacated insofar as it
directed suppression of deposition testimony and submission
of interrogatories, *366 the deposition directed to continue,
and sanctions imposed against plaintiffs’ former counsel in
the amount of $5,000.00.
It was an improvident exercise of discretion for the court
to issue a protective order under CPLR 3103(a) barring a

continuation of the deposition of nonparty Ruth Miller. Miller
is the majority shareholder of the Coop, and therefore is a
key figure in the events surrounding plaintiffs’ negligence
and breach of contract claims regarding leaks in plaintiffs’
units. Moreover, Miller was a member of the Board during
a period of time when decisions were made about building
maintenance, which is a relevant issue in plaintiffs’ action.
Thus, her testimony is “material and necessary” (CPLR
3101[a]; see Anonymous v. High School for Envtl. Studies, 32
A.D.3d 353, 358, 820 N.Y.S.2d 573 [1st Dept. 2006]; Roman
Catholic Church of the Good Shepherd v. Tempco Sys., 202
A.D.2d 257, 257–258, 608 N.Y.S.2d 647 [1st Dept. 1994]).
Similarly, it was error for the court to sua sponte issue a
suppression order of the testimony previously taken (see
CPLR 3103[c]). Defendants made no showing that evidence
was improperly or irregularly obtained during the deposition,
or that prejudice to a substantial right had accrued through
discovery of improperly obtained evidence (see Coast to
Coast Energy, Inc. v. Gasarch, 77 A.D.3d 589, 589, 909
N.Y.S.2d 360 [1st Dept. 2010]; Matter of Jones, 47 A.D.3d
931, 933, 851 N.Y.S.2d 216 [2d Dept. 2008]; compare Amado
v. Estrich, 182 A.D.2d 1109, 1110, 583 N.Y.S.2d 85 [4th Dept.
1992] [the defendants’ submission of misleading photographs
to court in response to discovery demand prejudiced a
substantial right of the plaintiffs, and court therefore properly
exercised its discretion in precluding use of the portion of
the deposition testimony that was referrable to misleading
photographs]).
Nevertheless, counsel's behavior at the deposition was
frivolous and unprofessional. Among other things, counsel
called the witness “a liar” and told her on the record that
she had done “plenty wrong” and had “plenty to worry about
in this case,” despite the fact that she is not even a party to
the action. Sanctions against counsel are therefore warranted
(22 NYCRR 130–1.1; see Cadlerock Joint Venture, L.P. v.
Sol Greenberg & Sons Intl., Inc., 94 A.D.3d 580, 582, 942
N.Y.S.2d 497 [1st Dept. 2012], lv denied 20 N.Y.3d 857, 2013
WL 452191 [2013], cert denied sub nom. Sahid v. Cadlerock
Joint Venture, L.P. 571 U.S. 940, 134 S.Ct. 89, 187 L.Ed.2d
254 [2013]; Polidori v. Societe Generale Group., 57 A.D.3d
369, 369, 869 N.Y.S.2d 448 [1st Dept. 2008]).
All Citations
201 A.D.3d 520, 157 N.Y.S.3d 365 (Mem), 2022 N.Y. Slip
Op. 00272
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**1 In the Matter of James
Holmes, Respondent
v
Jana Winter, Appellant.
Court of Appeals of New York
245
Argued November 12, 2013
Decided December 10, 2013

CITE TITLE AS: Matter
of Holmes v Winter
SUMMARY
Appeal from an order of the Appellate Division of the
Supreme Court in the First Judicial Department, entered
August 20, 2013. The Appellate Division, with two Justices
dissenting, affirmed an order of the Supreme Court, New
York County (Larry R. Stephen, J.), which had compelled
respondent to testify before the District Court of Arapahoe
County, Colorado, in a criminal proceeding against petitioner.
Matter of Holmes v Winter, 110 AD3d 134, reversed.
HEADNOTE
Crimes
Witnesses
Subpoena—Compelling Journalist to Testify in Out-of-State
Criminal Proceeding
It would violate New York public policy for a New York
court to issue a subpoena directing a New York reporter to
appear at a judicial proceeding in another state where there
is a substantial likelihood that he or she will be directed
to disclose the names of confidential sources or face being

held in contempt of court. New York's Shield Law provides
an absolute privilege that prevents a journalist from being
compelled to identify confidential sources who provided
information for a news story (Civil Rights Law § 79-h [b]).
New York public policy as embodied in the New York
Constitution (art I, § 8) and the current statutory scheme
provides a mantle of protection for those who gather and
report the news and their confidential sources. Although,
as a general rule, a claim that the evidence sought will be
inadmissible in the demanding state based on the applicability
of a privilege is not a proper basis for a sending state to deny
the subpoena request under the Uniform Act to Secure the
Attendance of Witnesses from Without a State in Criminal
Proceedings (CPL 640.10 [2]), a strong public policy of this
State might justify the refusal of relief under CPL 640.10 even
if the “material and necessary” test set forth in the statute
is satisfied. Accordingly, Supreme Court should have denied
the subpoena application made by petitioner, the defendant
in a Colorado murder prosecution, to compel respondent, a
New York-based investigative reporter who wrote an article
about certain evidence in the Colorado prosecution to testify
and provide evidence in Colorado. It was clear from the
certificate issued by the Colorado court that the only purpose
of requiring respondent to appear in Colorado was to compel
her to reveal the identities of the individuals who supplied
the information she reported in the news story—information
obtained in exchange for a promise of confidentiality. Absent
that information, there was no material or necessary testimony
respondent could offer in connection with the Colorado
proceeding.

*301 RESEARCH REFERENCES
Am Jur 2d, Criminal Law §§ 1061, 1064; Am Jur 2d, Process
§ 38; Am Jur 2d, Witnesses §§ 15, 525–531.
Carmody-Wait 2d, Disclosure §§ 42:163, 42:164; CarmodyWait 2d, Subpoenas; Notice to Produce §§ 54:247–
54:249; Carmody-Wait 2d, Testimony of Witnesses §§
195:243–195:245; Carmody-Wait 2d, Securing Attendance of
Witnesses § 196:64.
LaFave, et al., Criminal Procedure (3d ed) § 24.3.
McKinney's, Civil Rights Law § 79-h (b); CPL 640.10 (2);
NY Const, art I, § 8.
NY Jur 2d, Criminal Law: Procedure §§ 2420, 2421; NY Jur
2d, Disclosure § 130; NY Jur 2d, Newspapers §§ 33–35, 37.
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ANNOTATION REFERENCE
Privilege of newsgatherer against disclosure of confidential
sources or information. 99 ALR3d 37.
FIND SIMILAR CASES ON WESTLAW
Database: NY-ORCS
Query: shield /2 law & subpoena /s reporter journalist /s state
jurisdiction
POINTS OF COUNSEL
Hogan Lovells US LLP, Washington, D.C. (Christopher T.
Handman, of the District of Columbia bar, admitted pro hac
vice, and Sean M. Marotta of counsel), and Hogan Lovells
US LLP, New York City (Dori Ann Hanswirth, Theresa
M. House, Nathaniel S. Boyer and Benjamin A. Fleming of
counsel), for appellant.
I. The subpoena should be quashed because compelling Jana
Winter to reveal her confidential sources would violate New
York's public policy. (People v McCartney, 38 NY2d 618;
Matter of Codey [Capital Cities, Am. Broadcasting Corp.], 82
NY2d 521; New York v O'Neill, 359 US 1; Russian Socialist
Federated Soviet Republic v Cibrario, 235 NY 255; J. Zeevi
& Sons v Grindlays Bank [Uganda], 37 NY2d 220; EhrlichBober & Co. v University of Houston, 49 NY2d 574; Debra
H. v Janice R., 14 NY3d 576; Boudreaux v State of La., Dept.
of Transp., 11 NY3d 321; Straus & Co. v Canadian Pac. Ry.
Co., 254 NY 407; Farrington v Pinckney, 1 NY2d 74.) II. The
Appellate Division erred as a matter of law by holding that
the hardship Jana *302 Winter will face if required to burn
her sources is irrelevant to CPL 640.10 (2)'s “undue hardship”
analysis. (Matter of Codey [Capital Cities, Am. Broadcasting
Corp.], 82 NY2d 521; Matter of Tran v Kwok Bun Lee, 29
AD3d 88; Matter of Beach v Shanley, 62 NY2d 241.)
Arshack, Hajek & Lehrman, PLLC, New York City (Daniel
N. Arshack of counsel), and Green & Willstatter, White Plains
(Richard D. Willstatter of counsel), for respondent.
I. Under CPL 640.10, the application of journalist shield laws
and their foundational policies are irrelevant to the sending
court's decision to issue a subpoena. (New York v O'Neill,
359 US 1; Branzburg v Hayes, 408 US 665; Matter of Codey
[Capital Cities, Am. Broadcasting Corp.], 82 NY2d 521;
People v McCartney, 38 NY2d 618; Matter of Hearst Corp.
v Clyne, 50 NY2d 707.) II. Civil Rights Law § 79-h does not
establish any special class of citizens who are immune from
being directed to appear in other states' criminal proceedings

pursuant to CPL 640.10. (People v Hawkins, 157 NY 1;
Matter of Pitman, 26 Misc 2d 332; Rodriguez v United States,
480 US 522; Matter of Beach v Shanley, 62 NY2d 241;
Connecticut Mut. Life Ins. Co. v Union Trust Co., 112 US 250;
Washington v Texas, 388 US 14; Chambers v Mississippi, 410
US 284; New York v O'Neill, 359 US 1; People v McCartney,
38 NY2d 618; Debra H. v Janice R., 14 NY3d 576.) III.
The trial court's finding that Jana Winter failed to show she
would suffer “undue hardship” within the meaning of CPL
640.10 was correct and well within the discretion of the
Supreme Court as considerations of privilege are irrelevant
to that determination and Winter's repeated appearances in
Colorado have not caused her any hardship. (Matter of Codey
[Capital Cities, Am. Broadcasting Corp.], 82 NY2d 521; In re
Grand Jury Subpoena, Judith Miller, 438 F3d 1141; McKevitt
v Pallasch, 339 F3d 530.)
Levine Sullivan Koch & Schulz, LLP, New York City
(Katherine M. Bolger of counsel), for Reporter's Committee
for the Freedom of the Press and others, amici curiae.
I. This Court should uphold the public policy interests
in protecting journalists from compelled disclosure of
confidential sources. (McIntyre v Ohio Elections Comm'n,
514 US 334; Immuno AG. v Moor-Jankowski, 77 NY2d 235;
O'Neill v Oakgrove Constr., 71 NY2d 521; Matter of Beach
v Shanley, 62 NY2d 241; Matter of Codey [Capital Cities,
Am. Broadcasting Corp.], 82 NY2d 521; Gonzales v National
Broadcasting Co., Inc., 194 F3d 29; Matter of Consumers
Union of U. S., Inc., 495 F Supp 582.) II. Confidential *303
sources are essential to New York journalists' newsgathering
both within the state and beyond. (New York Times Co. v
United States, 403 US 713.) III. The subpoena places an
“undue burden” on appellant.
OPINION OF THE COURT
Graffeo, J.
New York's Shield Law provides an absolute privilege
that prevents a journalist from being compelled to identify
confidential sources who provided information for a news
story. In this case, the issue is whether it would violate
New York public policy for a New York court to issue a
subpoena directing a New York reporter to appear at a judicial
proceeding in **2 another state where there is a substantial
likelihood that she will be directed to disclose the names of
confidential sources or face being held in contempt of court.
Petitioner James Holmes is charged with multiple counts of
murder, among other offenses, arising from a mass shooting
at a midnight screening of a “Batman” movie at an Aurora,
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Colorado movie theater. Twelve people were killed during the
incident and 70 others were wounded. Holmes was arrested
at the scene soon after the violence ended. Anticipating that
the shootings would generate widespread media attention, the
state court presiding over the criminal charges—the District
Court for the County of Arapahoe—immediately issued an
order limiting pretrial publicity in the case by either side,
including law enforcement.
On July 23, 2012, while executing a search warrant, the
police took possession of a notebook that Holmes had
mailed to a psychiatrist at the University of Colorado
before the shootings. Holmes asserted that the notebook,
which apparently contained incriminating content, would
be inadmissible at trial because it constituted a privileged
communication between a patient and a psychiatrist. Two
days later, the District Court issued a second order addressing
pretrial publicity, precluding any party, including the police,
from revealing information concerning the discovery of
the notebook or its contents. That same day, respondent
Jana Winter—a New York-based investigative reporter
employed by Fox News—published an online article entitled:
Exclusive: Movie Massacre Suspect Sent Chilling Notebook
to Psychiatrist Before Attack. In the article, Winter described
the contents of the notebook and indicated that she learned
about it from two unidentified law enforcement sources.
Other news *304 outlets also published stories revealing the
existence of the notebook.
In October 2012, Holmes filed a motion for sanctions in the
District Court, alleging that law enforcement had violated
the pretrial publicity orders by speaking to Winter and
maintaining that their actions undermined his right to a
fair and impartial jury. The District Court then conducted
a hearing to investigate the leak. Holmes called 14 police
officers who had come in contact with the notebook or
had learned about it prior to the publication of the Winter
article. All the officers testified that they had not leaked the
information to Winter and did not know who had.
After the hearing, Holmes sought a certificate under
Colorado's version of the Uniform Act to Secure the
Attendance of Witnesses from Without a State in Criminal
Proceedings (Colo Rev Stat § 16-9-203)—the first step in
the two-part process for compelling an out-of-state witness,
such as Winter, to testify or otherwise provide evidence
in Colorado. Holmes explained that he sought Winter's
testimony and any notes she had created in relation to the
article because she “appears to be the only witness that can

provide the court with the name of the law enforcement
agents that leaked privileged information.” In January 2013,
the District Court issued the requested certificate, finding
that there was no other witness “that could provide the
names of the law enforcement agents who may have provided
information to Jana Winter” **3 and that potential violation
of the pretrial publicity order was a serious matter. The court
also noted that Winter's article had described her sources as
two law enforcement officers and, since all of the officers who
dealt with the notebook had denied having spoken to Winter,
the crime of perjury in the first degree “may be implicated.”
Thus, the Colorado court found Winter to be a “material and
necessary” witness in the sanction proceeding and therefore
requested that she spend three days in travel and testimony in
the District Court at a specified date and time.
Since Winter works and lives in New York, Holmes then
commenced this proceeding in New York Supreme Court
pursuant to CPL 640.10 (2), New York's codification of
the reciprocal Uniform Act to Secure the Attendance of
Witnesses from Without a State in Criminal Proceedings,
seeking the issuance of a subpoena compelling Winter to
testify and provide evidence in Colorado. Anticipating that
Winter would invoke the New York Shield Law, Holmes
relied on our decision *305 in Matter of Codey (Capital
Cities, Am. Broadcasting Corp.) (82 NY2d 521 [1993]) for
the proposition that any issue relating to a claim of privilege
could not be decided by a New York court when New
York is the “sending state” under CPL 640.10 (2). Instead,
Holmes maintained that privilege issues should be addressed
exclusively by the Colorado court, the “demanding state,”
upon Winter's appearance there.
Winter opposed the subpoena application, disputing that her
testimony was “material and necessary” in the Colorado case
given that she was only one of a group of reporters that
published articles referencing Holmes's notebook. She also
argued that requiring her to testify and reveal her sources in
Colorado would constitute an “undue hardship” under CPL
640.10 because such disclosure would severely compromise
her ability to function as an investigative reporter and pursue
her chosen livelihood. This contention was supported by the
affidavit of an expert witness who explained the importance
of confidential sources to investigative journalism and opined
that revelation of sources could end Winter's career.
Winter further argued that the identity of her sources is
absolutely privileged under New York's Shield Law. Given
the nature of the testimony sought by the District Court and
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the fact that Colorado provides significantly less protection
to journalists in this regard, Winter asserted that it would
violate public policy for a New York court to issue a
subpoena directing her to appear in Colorado for the purpose
of divulging privileged confidential sources. She noted that
Codey suggested that privilege issues may be considered,
even when New York is the “sending state,” if issuance of
a subpoena would violate a strong public policy—which she
maintained was the situation here.
Supreme Court granted Holmes's application and issued a
subpoena directing Winter to appear in Colorado, holding that
she was a material and necessary witness and that compliance
with the subpoena posed no undue hardship because Holmes's
defense team would pay her expenses and she was to remain
in Colorado for no longer than three days. The court reasoned
that the other issues Winter had raised, including her claim
of privilege, were beyond **4 the scope of a subpoena
application under CPL 640.10 (2) and should be resolved by
the District Court in Colorado.

1

*306 The Appellate Division affirmed in a divided decision
(110 AD3d 134 [2013]). The majority adopted Supreme
Court's view that the only issues to be resolved by a New York
court in its capacity as a “sending state” under CPL 640.10 (2)
is whether Holmes established that Winter was a material and
necessary witness in the Colorado proceeding and whether
compelling her to testify would result in undue hardship.
As to the latter, the majority viewed the concept narrowly
as encompassing only “familial, monetary, or job-related
hardships” pertaining to the time, expense and inconvenience
associated with the trip to the other jurisdiction—which did
not include any consequences flowing from the testimony
the witness would be required to give (110 AD3d at 137).
Relying on Codey, the majority reasoned that it would be
inefficient and inconsistent with the reciprocal scheme for the
“sending state” to entertain issues relating to admissibility and
privilege of the testimony sought. Thus, the majority declined
to entertain Winter's Shield Law argument, although it noted
that the record did not establish “with absolute certainty” that
the Colorado District Court would require her to disclose the
identity of confidential sources (110 AD3d at 138).
A two-Justice dissent concluded that the subpoena application
should have been denied. Although recognizing the general
rule that issues relating to admissibility and privilege are not
entertained by the “sending state” in the CPL 640.10 (2)
context, the dissent maintained that language in a footnote
in Codey supported recognition of an exception in cases

where the prospective witness makes a compelling claim
that issuance of the subpoena would violate a strong public
policy of this state. On the merits, the dissent determined that
Winter should be able to claim the protections of the New
York Shield Law to avoid issuance of the subpoena because
Colorado's Shield Law contains significantly less protection
in relation to confidential sources and there was a substantial
possibility—indeed, a near certainty—that the District Court
would require Winter to disclose her sources or be held in
contempt. Finally, even absent *307 consideration of the
privilege issue, the dissent found that Winter had established
“undue hardship” under the statute because she demonstrated,
through uncontradicted evidence, that **5 issuance of the
subpoena would put her in an impossible situation: she would
be forced to choose between incarceration (if she refused
to divulge the information) or loss of her livelihood (if she
provided the information sought by the Colorado court).
Winter appeals as of right on the two-Justice dissent at
the Appellate Division (CPLR 5601 [a]). In this Court,
she continues to argue that issuance of the subpoena under
the circumstances presented here is antithetical to New
York's well-established public policy in favor of protecting
the anonymity of confidential sources, as embodied in the
New York Constitution and the New York Shield Law. We
therefore begin by examining that public policy.
Article I, § 8 of the New York Constitution
and the New York Shield Law
New York has a long tradition, with roots dating back to the
colonial era, of providing the utmost protection of freedom of
the press. Our recognition of the importance of safeguarding
those who provide information as part of the newsgathering
function can be traced to the case of “John Peter Zenger
who . . . was prosecuted for publishing articles critical of the
New York colonial Governor after he refused to disclose his
source” (Matter of Beach v Shanley, 62 NY2d 241, 255 [1984,
Wachtler, J., concurring]). A jury comprised of colonial New
Yorkers refused to convict Zenger—an action widely viewed
as one of the first instances when the connection between the
protection of anonymous sources and the maintenance of a
free press was recognized in the new world. In acknowledging
the critical role that the press would play in our democratic
society, New York became a hospitable environment for
journalists and other purveyors of the written word, leading
the burgeoning publishing industry to establish a home in our
state during the early years of our nation's history.
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Article I, § 8 of the New York Constitution—our guarantee
of free speech and a free press—was adopted in 1821, before
the First Amendment was rendered applicable to the states
(O'Neill v Oakgrove Constr., 71 NY2d 521, 529 [1988]).
The drafters chose not to model our provision after the
First Amendment, deciding instead to adopt more expansive
language:
*308 “Every citizen may freely speak, write and publish
his or her sentiments on all subjects . . . and no law shall be
passed to restrain or abridge the liberty of speech or of the
press” (NY Const, art I, § 8).
This was in keeping with “the consistent tradition in this State
of providing the broadest possible protection to ‘the sensitive
role of gathering and disseminating news of public events'
” (O'Neill, 71 NY2d at 529, quoting Beach, 62 NY2d at 256).
In furtherance of this historical tradition, the legislature
adopted the Shield Law in 1970. Among other protections, the
statute grants an absolute privilege precluding reporters from
being compelled to reveal the identity of confidential sources:
“Notwithstanding the provisions of any general or specific
law to **6 the contrary, no professional journalist
or newscaster . . . shall be adjudged in contempt by
any court in connection with any civil or criminal
proceeding . . . for refusing or failing to disclose any
news obtained or received in confidence or the identity of
the source of any such news coming into such person's
possession in the course of gathering or obtaining news for
publication” (Civil Rights Law § 79-h [b], as added by L
1970, ch 615, as amended by L 1975, ch 316; L 1981, ch
468, § 2; L 1990, ch 33, § 1).
Information subject to the privilege is “inadmissible in any
action or proceeding or hearing before any agency” (Civil
Rights Law § 79-h [d]). The Shield Law therefore prohibits
a New York court from forcing a reporter to reveal a
confidential source, both by preventing such a directive from
being enforced through the court's contempt power and by
rendering any evidence that is covered by the provision
inadmissible.
Another subdivision of the statute largely codified our
decision in O'Neill v Oakgrove Constr. (supra, 71 NY2d
521 [1988]), which recognized that article I, § 8 provides
reporters with a “qualified privilege” against compelled
disclosure of “nonconfidential news”—information that
was not received in confidence—unless the party seeking
disclosure establishes that the news “(i) is highly material and
relevant; (ii) is critical or necessary to the maintenance of a
party's claim, defense or proof of an issue material thereto;

and (iii) is not obtainable from any alternative source” (Civil
Rights Law § 79-h [c], as added by L 1990, ch 33, § 2).
It is clear from the legislative history of these provisions that
the legislature believed that such protections were essential
to *309 maintenance of our free and democratic society.
Prior to the adoption of the first statute in 1970, lawmakers
considered affidavits prepared by several luminaries of
the profession—including Walter Cronkite, Eric Sevareid
and Mike Wallace—emphasizing the critical importance of
protecting the anonymity of confidential sources in order to
assure a continued flow of information to reporters and, thus,
to the public (see Bill Jacket, L 1970, ch 615 at 66-76).2
The views expressed by these reporters were echoed **7 by
Governor Nelson Rockefeller in his memorandum approving
the legislation. There he emphasized that “[t]he threat to
a news[person] of being charged with contempt and being
imprisoned for failing to disclose his [or her] information
or . . . sources can significantly reduce his [or her] ability
to gather vital information” (Governor's Approval Mem, Bill
Jacket, L 1970, ch 615 at 91, 1970 Legis Ann at 508). The
Governor described freedom of the press as “one of the
foundations upon which our form of government is based,”
concluding that “[a] representative democracy, such as ours,
cannot exist unless there is a free press both willing and able
to keep the public informed of all the news” (id.). Moreover,
it is evident from the approval memorandum that he and the
legislature intended the statute to provide the highest level
of protection in the nation: “This ‘Freedom of Information
Bill for Newsmen’ will make New York State—the Nation's
principal center of news gathering and dissemination—the
only state that clearly protects the public's right to know” (id.).
This articulated legislative purpose to protect against
incursions on press freedom was repeatedly reaffirmed in
the years after the original Shield Law was enacted when
the statute was *310 amended several times in an effort
to strengthen its provisions, often in response to judicial
decisions that the legislature viewed as affording inadequate
protections to reporters. For example, in 1981 the legislature
passed amendments intended to “correct loopholes and fill
gaps in the existing statute,” indicating this was necessary
because “[c]ase history makes it abundantly clear that the
courts have been all too often disinclined to follow the letter
or even the spirit of the existing law” (Beach, 62 NY2d at
250, quoting Assembly Sponsor's Mem, Bill Jacket, L 1981,
ch 468 at 4).
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As a result, New York public policy as embodied in the
Constitution and our current statutory scheme provides a
mantle of protection for those who gather and report the news
—and their confidential sources—that has been recognized as
the strongest in the nation. And safeguarding the anonymity
of those who provide information in confidence is perhaps
the core principle of New York's journalistic privilege, as is
evident from our colonial tradition, the constitutional text and
the legislative history of the Shield Law.
This is reflected in our decision in Matter of Beach v Shanley,
which involved a controversy between a television reporter
and a grand jury that was investigating the **8 unauthorized
disclosure of a sealed report issued by a prior grand jury. In
exchange for an express promise to keep his identity secret,
a source apparently told the reporter that the earlier grand
jury had recommended the removal of the local sheriff in
connection with an investigation into the illegal retention and
sale of guns. When this information was revealed in a news
broadcast, the second grand jury was convened to determine
whether the contents of the sealed report had been disclosed
to the reporter by a grand juror, public official or other public
employee in violation of Penal Law § 215.70—conduct that
constitutes a class E felony. Subpoenas were issued to the
reporter seeking his testimony and notes on the source of the
news report.
After reviewing the history of the Shield Law and considering
its language, we reversed the order of the Appellate Division,
which had directed the reporter's appearance at the grand jury,
and ordered that the subpoenas should have been quashed. We
explained:
“The inescapable conclusion is that the Shield Law
provides a broad protection to journalists without any
qualifying language. It does not distinguish between
criminal and civil matters, nor does it except *311
situations where the reporter observes a criminal act . . .
Although this may thwart a grand jury investigation, the
statute permits a reporter to retain his or her information,
even when the act of divulging the information was itself
criminal conduct. Even if one were to be in disagreement
with the wisdom of the policy underlying section 79-h and
no matter how heinous the crime under investigation, the
courts are not free to ignore the mandate of the Legislature
and substitute a policy of their own” (Beach, 62 NY2d at
251-252 [internal quotation marks and citations omitted]).
Beach was decided on purely statutory grounds under the
doctrine of constitutional avoidance, although then-Judge
Wachtler noted in a concurrence that the protection of

confidential sources was “essential to the type of freedom
of expression traditionally expected in this State and
should be recognized as a right guaranteed by the State
Constitution” (id. at 256 [Wachtler, J., concurring]). In
O'Neill, we later confirmed that article I, § 8 also encompasses
a journalist's privilege as part of the guarantee of free speech
and a free press.
It is therefore evident based on the New York Constitution,
the Shield Law and our precedent that a New York court
could not compel Winter to reveal the identity of the sources
that supplied information to her in relation to her online
news article about Holmes's notebook. Holmes does not
argue otherwise but relies on our decision in Matter of
Codey (Capital Cities, Am. Broadcasting Corp.) (supra, 82
NY2d 521 [1993]) for the proposition that, when New York
functions as the “sending state” in relation to a CPL 640.10 (2)
application, issues **9 concerning testimonial privilege—
including the applicability of the absolute privilege afforded
by the Shield Law—simply cannot be considered by a New
York court. We next address this issue.
CPL 640.10 and Codey
CPL 640.10 (2) is New York's codification of the Uniform
Act to Secure the Attendance of Witnesses from Without a
State in Criminal Proceedings, which has been adopted by
all 50 states. The Uniform Act creates a two-step procedure
for compelling the appearance of a witness located in another
jurisdiction. First, the relevant court in the demanding state—
the jurisdiction that seeks the witness's testimony—must issue
a “certificate” finding “that there is a criminal prosecution
pending in *312 such court . . . , that a person being within
this state is a material witness in such prosecution . . . and
that his [or her] presence will be required for a specified
number of days” (CPL 640.10 [2]). Next, if the witness whose
testimony is sought is present in New York, meaning New
York is the “sending state,” the certificate is presented to a
Supreme Court Justice or a County Court Judge in the county
where the witness is located and that court conducts a hearing
to determine whether to issue a subpoena directing the witness
to appear in the demanding state. A subpoena is appropriate,
however, only if the New York court determines
“that the witness is material and necessary, that it will not
cause undue hardship to the witness to be compelled to
attend and testify in the prosecution . . . , and that the
laws of the [demanding] state . . . will give to him [or her]
protection from arrest and the service of civil and criminal
process” (CPL 640.10 [2]).
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The latter clause prevents the witness from being subjected
to arrest for any unrelated outstanding warrant or from being
served with process while answering the subpoena—but it has
not been interpreted as protecting the witness from being held
in contempt for failing to give testimony in the demanding
state.
In Codey, a New York news organization was subpoenaed by
a New Jersey grand jury that was investigating illegal point
shaving and gambling activities associated with collegiate
basketball. The news organization had previously broadcast
a story that contained brief excerpts of an interview with
an unidentified player who was disguised in the report
to preserve his anonymity and who provided information
relevant to the investigation. The player later revealed his
identity to the grand jury and decided to cooperate in the
investigation but he could not recall everything that he
had said during the 30-minute videotaped interview with
the reporter, only a small portion of which had been aired
during the broadcast. Thus, the grand jury sought to obtain
videotaped outtakes of the interview and the reporter's notes.
Invoking CPL 640.10 (2) in an effort to secure the attendance
of the New York reporter at its proceedings in New Jersey,
the New Jersey grand jury obtained the requisite certificate
and commenced a proceeding in the New York county where
the news organization was based requesting issuance of a
subpoena. In response, the broadcaster contended that the
material sought was privileged under the New Jersey Shield
Law, maintaining *313 that New Jersey grants an absolute
privilege **10 protecting information of the type sought
there.
Supreme Court issued the subpoena, without deciding
the privilege issue. But the Appellate Division reversed,
reasoning that New York—which was functioning as the
sending state—must resolve the reporter's claim that the
information sought was privileged in the demanding state
because, if the claim had merit, the evidence would be
inadmissible in the demanding state and therefore could not
be material or necessary to the criminal investigation. The
Appellate Division then analyzed New Jersey's Shield Law,
concluding that the requested information was protected by
an absolute privilege, similar to the privilege granted under
New York's Shield Law.
On appeal, we reversed and directed that the subpoena should
be reinstated, holding that the Appellate Division had erred in
considering the news organization's claim that the information
was privileged under New Jersey law. We determined that

the inquiry conducted by the sending state to determine
whether the information sought is “material and necessary”
within the meaning of CPL 640.10 (2) is limited and does
not encompass the concepts of admissibility, disclosability
or privilege. Indicating that “[i]t would be inefficient and
inconsistent with the over-all purpose and design of this
reciprocal statutory scheme to permit the sending State's
courts to resolve questions of privilege on a CPL 640.10 (2)
application” (Codey, 82 NY2d at 529), we concluded that
“evidentiary questions such as privilege are best resolved in
the State—and in the proceeding—in which the evidence is
to be used” (id. at 530). We explained that
“[i]n view of the sensitivity of privilege issues to local
policy concerns and particularized legal rules, it would
make little sense to construe CPL 640.10 (2) as authorizing
the courts of this State to determine questions of privilege
that arise out of the law of another jurisdiction and which
relate to specific criminal proceedings pending in that other
jurisdiction” (id.).
In Codey, we articulated the general rule that a claim that
the evidence sought will be inadmissible in the demanding
state based on the applicability of a privilege is simply not a
proper basis for a sending state, such as New York, to deny
the subpoena request under the Uniform Act. In this case,
the *314 Appellate Division majority understandably relied
on this proposition when denying Winter relief. However, we
also clarified in Codey that
“[o]ur holding should not be construed as foreclosing the
possibility that in some future case a strong public policy of
this State, even one embodied in an evidentiary privilege,
might justify the refusal of relief under CPL 640.10 even
if the ‘material and necessary’ test set forth in the statute is
satisfied” (id. at 530 n 3).
Winter argues that this is such a “future case” and we agree.
We begin with the observation that this case is distinguishable
from Codey in **11 several critical respects. Here, Winter
relies on the journalist's privilege embodied in the New York
Shield Law. In Codey, the news organization argued that the
reporter's testimony, along with the video outtakes and notes,
were privileged under the law of New Jersey which, like New
York, offers substantial protection to reporters in relation to
unpublished materials. This distinction is significant for two
reasons. First, since the reporter in Codey was relying on
another state's law, it made sense that the other state should
resolve any issue that arose concerning the applicability of
the privilege. We emphasized this in the decision when we
noted that privilege issues raise “local policy concerns,”
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which militated against a New York court “determin[ing]
questions of privilege that arise out of the law of another
jurisdiction” (Codey, 82 NY2d at 530).
Second, because there was no claimed disparity between
the protection afforded in the demanding state and that
provided in New York in relation to the information sought,
no comparable public policy issue was presented in Codey.
There the reporter did not argue that he needed the protection
of the New York courts because New Jersey would resolve
the privilege issue in a manner offensive to a strong public
policy of this State—he contended just the opposite, asserting
that New York should decline to issue the subpoena because
the videotaped outtakes were privileged under New Jersey
law. In contrast, here Winter makes a compelling argument
that the promise of confidentiality she provided to her sources
will not be honored by the Colorado courts. Colorado offered
no privilege to reporters until 1990 and its current Shield
Law grants only qualified, as opposed to absolute, protection
—even in relation to the identity of *315 sources of
confidential news.3 Essentially, the Colorado courts employ a
balancing test to determine whether a reporter can be required
to reveal an anonymous source—a procedure in stark contrast
to the absolute privilege cloaking that information in New
York.
This brings us to perhaps the most important factual
distinction between this case **12 and Codey. In Codey,
the New Jersey grand jury did not subpoena the reporter
for the purpose of compelling him to reveal the identity of
a confidential source. The basketball player who had been
interviewed on condition of anonymity had come forward of
his own accord and New Jersey authorities already knew who
he was—they sought to obtain the video outtakes from the
interview because he could not recall everything he had said
to the reporter. To be sure, nonpublished material such as this
receives significant protection in New York (and apparently
also in New Jersey), even when the source is known. But we
cannot ignore the obvious distinction between the material
sought in Codey and the testimony at issue here.
It is clear from the certificate issued by the District Court
in this case that the only purpose of requiring Winter to
appear in Colorado is to compel her to reveal the identities
of the individuals who supplied the information she reported
in the news story—information obtained in exchange for a
promise of confidentiality. Disclosure of this information will
enable the District Court to determine the origin of the leaks,
presumably so that the individuals involved can be sanctioned

for violation of the nondisclosure order and perhaps even
prosecuted for perjury. This is a valid objective in light of the
apparent breach of the District Court's pretrial “gag” order.
But this predictable chain of events is precisely the harm
sought to be avoided under our Shield Law for it is fear of
reprisal of this type that closes *316 mouths, causing news
sources to dry up and inhibiting the future investigative efforts
of reporters. The District Court is understandably troubled
by the violation of the restrictions it imposed on pretrial
disclosure, but the New York Shield Law “permits a reporter
to retain his or her information, even when the act of divulging
the information was itself criminal conduct” (Beach, 62 NY2d
at 252).
As we have explained, protection of the anonymity of
confidential sources is a core—if not the central—concern
underlying New York's journalist privilege, with roots that
can be traced back to the inception of the press in New York.
Although there are uncertainties concerning the application
of the outer reaches of our statute, particularly the scope
of the qualified privilege for nonconfidential news which
must be determined on a case-by-case basis (see e.g. People
v Combest, 4 NY3d 341 [2005] [criminal defendant met
his burden under Shield Law to compel production of
nonconfidential videotapes of defendant's interrogation by
police made by documentary film crew]), there is no principle
more fundamental or well-established than the right of a
reporter to refuse to divulge a confidential source. And
that concern is directly implicated here given that the only
purpose for Winter's testimony is to ascertain who leaked the
information regarding the discovery of the notebook. Indeed,
absent that information, there is no material or necessary
testimony Winter could offer in connection with the Colorado
proceeding.
Moreover, as a New York reporter, Winter was aware of
—and was entitled to rely on—the absolute protection
embodied in our Shield Law when she made the promises of
confidentiality that she now seeks to honor. Given that this
is the case, and in light of the significant disparity between
New York and Colorado law, she was entitled to have **13
the Shield Law issue adjudicated in New York before the
subpoena was issued, even though it relates to testimony
sought in the courts of another state. We therefore conclude
that an order from a New York court directing a reporter to
appear in another state where, as here, there is a substantial
likelihood that she will be compelled to identify sources who
have been promised confidentiality would offend our strong
public policy—a common-law, statutory and constitutional
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tradition that has played a significant role in this State
becoming the media capital of the country if not the world.
Permitting a New York court to consider the privilege issue
raised here in the context of a CPL 640.10 (2) proceeding will
*317 not, as Holmes suggests, have the effect of expanding
the territorial effect of New York law beyond our borders
—and this is true even if we assume that Winter was in
Colorado when she spoke with her confidential sources. The
outcome of this case does not (and should not) turn on
whether Winter received the information while she was in
Colorado or obtained it over the telephone or via computer
while sitting in her New York office. A rule predicated on
where a New York reporter was located when she learned of
an anonymous tip would lead to arbitrary results and would
ignore several practical realities, including the widespread
use of cutting-edge communication technology to facilitate
the newsgathering process and the global nature of today's
news market (it is now possible for a journalist based in
New York to cover a California story while on assignment
in Singapore through the use of email, text messaging and
the like). New York journalists should not have to consult
the law in the jurisdiction where a source is located or where
a story “breaks” (assuming either is ascertainable) in order
to determine whether they can issue a binding promise of
confidentiality.
The dissent apparently views this case as presenting a conflict
of laws issue and would resolve it pursuant to Restatement
(Second) of Conflict of Laws § 139. Under that provision—
which we have never applied—if there is a disparity between
the laws in two states such that a communication is privileged
in one but not the other, the general rule is that the privilege
will not be honored by the court of the “forum” state (the
court where the evidence is sought to be admitted).4 We
cited the Restatement in Codey in support of the proposition
that in **14 most instances privilege issues should be
resolved in the courts of the demanding jurisdiction (Codey,
82 NY2d at 530)—a view that we do not retreat from today.
But we certainly did not apply the Restatement analysis,
which affords significance to the location where *318 the
communication occurred, among other factors.5 We need not
decide whether section 139 reflects a policy that should be
adopted in New York in other contexts—plainly, New York
law governs here since we are applying New York statutory
and decisional law (CPL 640.10 [2] and Codey) to determine
whether a New York court should issue a subpoena. It is
enough to note that the provision was clearly not designed to
resolve controversies involving journalist shield laws (a type

of privilege not mentioned in the commentary), nor does it
supply a workable rule that would be consistent with New
York public policy.6 **15
And lest there be any confusion, we reiterate that the issue
we confront is whether a New York court should issue a
subpoena compelling a New York journalist to appear as
a witness in another state to give testimony when such a
result is inconsistent with the core protection of our Shield
Law. Thus, the narrow exception we recognize today, which
permits a New York court to consider and apply New York's
journalist's privilege in relation to issuance of its own process
—a subpoena—in a narrow subset of cases, is not tantamount
to giving a New York law extraterritorial effect.
This is not the first time that we have relied on the
Shield Law to recognize an exception to the typical rules
governing subpoenas. In Beach we held that a grand jury
subpoena should *319 have been quashed where the only
testimony sought was the identity of a broadcast reporter's
confidential source. This deviated from the general rule
governing subpoenas ad testificandum, which is that a claim
of privilege cannot be asserted until the witness appears
before the requisite tribunal and is presented with a question
that implicates protected information. We declined to apply
that rule in Beach because “the entire focus of the Grand
Jury's inquiry would be on the identity of [the reporter's]
confidential source,” reasoning that no legitimate purpose
would be served by requiring the witness to go through the
formality of appearing before the grand jury only to refuse to
answer questions concerning the information sought (Beach,
62 NY2d at 248). Compelling a reporter to appear in court to
respond to a subpoena that seeks information that is clearly
cloaked with an absolute privilege can itself be viewed as a
significant incursion into the press autonomy recognized in
article I, § 8 and the Shield Law. Our approach was consistent
with the reality that “[t]he nature of the press function makes it
a more likely target for subpoenas which, in turn, will generate
cost and diversion in time and attention from journalistic
pursuits” (O'Neill, 71 NY2d at 533 [Bellacosa, J., concurring]
[“Journalists should be spending their time in newsrooms, not
in courtrooms as participants in the litigation process”]). The
same concerns inform our decision in this case.
Application of a limited public policy exception in these
unusual circumstances should not upset the Codey rule, which
we reaffirm: absent a threatened violation of an extremely
strong and clear public policy of this State such as is
present here, New York courts adjudicating CPL 640.10 (2)
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applications should decline to resolve admissibility issues,
including privilege claims, so that they can be decided in
the demanding state. Because the exception will rarely be
applicable, we do not anticipate that today's holding will be
interpreted as an erosion of the doctrine of comity or as
otherwise significantly impairing the procedure for securing
the attendance of out-of-state witnesses. To obtain relief, a
party seeking to avoid issuance of a subpoena under CPL
640.10 (2) will have to establish that a strong public policy
is implicated and that there is a substantial likelihood that
an order compelling the witness's appearance and testimony
in the other jurisdiction would directly offend that policy.
Even in Shield Law cases similar to this one, this standard
will be difficult to meet since many jurisdictions offer
**16 comparable protections in relation to the identity of
confidential *320 sources;7 when the demanding state falls
into this category, the privilege issue could be deferred for
resolution by the other jurisdiction under Codey without
offending New York's public policy. Moreover, before the
exception may be invoked, the record must indicate that
the prospective witness reasonably relied on the protections
afforded under New York law when engaged in the conduct
that gave rise to the subpoena request. The standard we set
today is high and will, we suspect, seldom be met. Here,
however, where there is a substantial likelihood that a New
York reporter will be compelled to divulge the identity of a
confidential source (or face a contempt sanction) if required to
appear in the other jurisdiction—a result that would offend the
core protection of the Shield Law, a New York public policy
of the highest order—all of these hurdles have been cleared.
We therefore conclude that the subpoena application should
have been denied.
In light of our resolution of the privilege issue, we have no
occasion to address Winter's alternative argument that her
statutory claim of undue hardship afforded a separate basis
for relief.
Accordingly, the order of the Appellate Division should be
reversed, without costs, and the petition dismissed.
Smith, J. (dissenting). I agree with the majority that New
York's Shield Law reflects a strong public policy of the
state to protect confidential sources, and that that policy
would justify, in a proper **17 case, a refusal to issue a
subpoena under the Uniform Act to Secure the Attendance
of Witnesses from *321 Without a State in Criminal
Proceedings. I do not think this is a proper case, however,

because the allegedly privileged communications took place
wholly in Colorado, and the New York Shield Law does not
apply to them.
While the record does not say where Jana Winter was when
she spoke to her Colorado law enforcement sources, her
brief in this Court concedes that she was in Colorado. (Even
without that concession, we would not assume otherwise from
a silent record; it is Winter's burden to establish the existence
of a privilege.) The majority holds the Colorado location of
the communications to be irrelevant, apparently on the ground
that Winter's office is located in New York. The majority
is holding, in substance, that a New York reporter takes the
protection of New York's Shield Law with her when she
travels—presumably, anywhere in the world. This seems to
me an excessive expansion of New York's jurisdiction, one
that is unlikely to be honored by other states or countries or
to attain the predictability that the majority says is its goal.
According to the Restatement (Second) of Conflict of
Laws (Restatement), the question of whether a particular
communication is privileged should be decided either
by the “law of the forum” or the “law of the state
which has the most significant relationship with the
communication” (Restatement § 139). Here, under the
Restatement rule, there is no conflict to resolve, because
Colorado is both the forum—i.e., the location of the
proceeding in which a party seeks to offer an allegedly
privileged communication in evidence—and the state with the
most significant relationship. A comment to the Restatement
says that, “[t]he state which has the most significant
relationship with a communication will usually be the state
where the communication took place” (Restatement § 139,
Comment e), and I see no reason why this case should be an
exception.
I am therefore unpersuaded by the majority's claim that
Winter “was entitled to rely on” the absolute protection of
the New York Shield Law (majority op at 316). Another
Restatement comment (§ 139, Comment c) says that “if [the
parties to the communication] relied on any law at all, they
would have relied on the local law of the state of most
significant relationship.” Winter chose to leave New York,
fly to Colorado, and have conversations in Colorado with
her sources. She and her sources could reasonably expect the
question of whether their communications were privileged to
be governed by Colorado law, just as it would be if Winter
were a New York lawyer who *322 had flown out to meet
a Colorado client, or a wife who went to Colorado to talk to
her husband.
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The majority makes the superficially appealing argument that
New York journalists and their sources cannot safely assume
that their conversations will be confidential unless the New
York Shield Law follows the journalist everywhere (majority
op at 316-317). It is true that the universal application of
New York law would enhance certainty—but that is a result
**18 that New York courts do not have the power to
achieve. The majority says: “New York journalists should not
have to consult the law in the jurisdiction where a source is
located . . . in order to determine whether they can issue a
binding promise of confidentiality” (majority op at 317)—
but they will always have to do that, despite today's decision,
because they cannot be assured that New York courts will
decide every case. If Winter had been subpoenaed when she
was in Colorado—or if she were to be subpoenaed at some
later date, when she travels to Colorado again—no New York
court would be involved, and if a Colorado court chose to
enforce the subpoena she would have to choose between
disclosing her sources and committing contempt. There is
nothing the New York courts can do about that.

The simple fact that no one jurisdiction can rule the world is
the reason conflict of laws rules exist. The majority's choice
to ignore those rules in this case seems to me unjustified, and
unlikely to produce either harmony among judicial systems or
predictable results in cases that involve a claim of journalistsource privilege.
Chief Judge Lippman and Judges Rivera and Abdus-Salaam
concur with Judge Graffeo; Judge Smith dissents and votes
to affirm in an opinion in which Judge Pigott concurs; Judge
Read dissents and votes to affirm for the reasons stated in the
opinion by Justice Darcel D. Clark at the Appellate Division
(110 AD3d 134).
Order reversed, without costs, and petition dismissed.
FOOTNOTES
Copr. (C) 2022, Secretary of State, State of New York

Footnotes
After Supreme Court issued the subpoena, Winter complied under protest, appearing in Colorado on three occasions in
1

2

3

which she asserted that the information sought was privileged under the New York and Colorado Shield Laws. Colorado
has deferred resolution of Winter's privilege claim pending disposition of several other related issues. At this juncture, her
case continues to present a live controversy since an order of this Court reversing the Appellate Division and dismissing
Holmes's CPL 640.10 (2) application will result in nullification of the subpoena, meaning that Winter will have no continuing
legal obligation to return to Colorado and give further testimony—regardless of Colorado's resolution of the privilege issue.
The affidavits were prepared in connection with a motion to quash a subpoena in a case that was pending when the
Shield Law was under consideration by the legislature and which involved an investigative reporter from the New York
Times who was subpoenaed by a federal grand jury in California to testify concerning knowledge he obtained about the
Black Panther organization. Two lower courts held that the First Amendment protected the reporter from being compelled
to reveal his sources or disclose information provided to him in confidence, differing only on whether the reporter could
avoid appearing at the grand jury altogether (Caldwell v United States, 434 F2d 1081 [9th Cir 1970] [reporter could not
be compelled to appear at grand jury], vacating 311 F Supp 358 [ND Cal 1970] [although required to appear at grand
jury, reporter was entitled to protective order precluding questioning concerning confidential sources or information]).
However, deciding the case with Branzburg v Hayes (408 US 665 [1972]), the United States Supreme Court disagreed,
holding that the reporter could not rely on the First Amendment to avoid appearing and giving evidence in response to
a grand jury subpoena.
Under Colorado law, the qualified privilege protecting the identity of confidential sources can be abrogated if the party
seeking the information can prove, by a preponderance of the evidence, that (1) “the news information is directly relevant
to a substantial issue involved in the proceeding,” (2) “the news information cannot be obtained by any other reasonable
means,” and (3) “a strong interest of the party seeking to subpoena the newsperson outweighs the interests under the
first amendment to the United States constitution of such newsperson in not responding to a subpoena and of the general
public in receiving news information” (Colo Rev Stat § 13-90-119 [3]). As Winter points out, when issuing the certificate,
the Colorado court also essentially concluded that the first two prongs are met here—it found that Winter's testimony was
probative of the issue to be resolved (who leaked the information) and that the information sought could not be secured
by any other means.
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4

5

6

7

Subsection (1) directs that evidence that was not privileged in the state “which has the most significant relationship with the
communication will be admitted,” even if the evidence would be privileged in the “forum” state—the jurisdiction where the
judicial proceeding is underway—unless to do so would violate a strong public policy of the forum state. Likewise, under
subsection (2), evidence that is privileged in the state “which has the most significant relationship with the communication”
but that is not privileged in the forum jurisdiction should also be admitted “unless there is some special reason why the
forum policy favoring admission should not be given effect.” The Restatement therefore reflects a policy favoring the
admissibility of privileged testimony in the event of a conflict.
If we had, we would surely have mentioned in Codey that the videotaped interview between the North Carolina State
University basketball player and the New York reporter occurred at a hotel in Albany, New York—a fact that the dissent
would apparently view as important if not dispositive, even though the law of the forum state always governs under the
Restatement.
Although the inquiry is not dispositive under the Restatement because the law of the forum state is paramount, section
139 suggests that the focus should be on the “state which has the most significant relationship with the communication,”
noting in Comment e that this “will usually be the state where the communication took place” unless there was a “prior
relationship between the parties to the communication” in which case “the state of most significant relationship will be
that where the relationship was centered” (Restatement [Second] of Conflict of Laws § 139, Comment e). But there is
also an exception to this exception, because the latter rule will not apply if “the state where the communication took place
has substantial contacts with the parties and the transaction” (id.). In order to navigate this complicated test, the court
would have to know the identity of both parties to the communication, the nature and scope of their prior relationship
(if any), and the location of the conversation (which raises its own problems, as noted above, since they may not have
been in the same place). In a case such as this involving an attempt to discover the identity of a confidential source, the
standard would be impossible to apply because most of the information needed to apply the test would be the very same
information the reporter seeks to protect as privileged under the Shield Law.
For example, it appears that at least 16 states have adopted privilege statutes that provide absolute protection to
a reporter's confidential sources: Alabama, Arizona, California, Delaware, District of Columbia, Indiana, Kentucky,
Maryland, Montana, Nebraska, Nevada, New York, Ohio, Oklahoma, Oregon, Pennsylvania (see The Committee on
Communications and Media Law, New York City Bar Association, The Federal Common Law of Journalists' Privilege:
A Position Paper, 60 The Record [No. 1] 214-235 at 228 [2005]). Several others provide strong—though not absolute
—protection, adopting standards that preclude a reporter from being required to divulge a source except in very limited
circumstances. For example, in Arkansas revelation of a source cannot be compelled absent proof that “the article was
written, published, or broadcast in bad faith, with malice, and not in the interest of the public welfare” (Ark Code Ann §
16-85-510). West Virginia recently enacted a provision precluding a reporter from being required to divulge the identity
of a source (without his or her consent) “unless such testimony or information is necessary to prevent imminent death,
serious bodily injury or unjust incarceration” (W Va Code § 57-3-10 [b] [1]). Although we may lead the states in relation
to the scope of our journalist privilege, New York is not alone in its recognition of the need to protect sources.
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Charles Huggins, Respondent,
v.
Melba Moore, Defendant, and The
Daily News, L.P., et al., Appellants.
Court of Appeals of New York
198
Argued November 17, 1999;
Decided December 20, 1999

CITE TITLE AS: Huggins v Moore
SUMMARY
Appeal, by permission of the Appellate Division of the
Supreme Court in the First Judicial Department, from an
order of that Court, entered April 8, 1999, which modified,
on the law, and, as modified, affirmed an order of the
Supreme Court (Elliott Wilk, J.), entered in New York County,
granting a cross motion by defendants for summary judgment
dismissing the complaint, and denying “as moot” a motion
by plaintiffs to seal the record and to dismiss affirmative
defenses alleging that plaintiff was a public figure and that
any statement concerning plaintiff was within the sphere
of legitimate public interest. The modification consisted of
denying the cross motion, reinstating the complaint, granting
the motion to dismiss the affirmative defenses, and remanding
the matter for further proceedings. The following question
was certified by the Appellate Division: “Was the order of
this Court, which modified the order of the Supreme Court,
properly made?”
Huggins v Moore, 253 AD2d 297, reversed.
HEADNOTES
Libel and Slander

(1) In an action in which plaintiff, the former husband of
a popular actress of the musical stage and recording artist,
alleged that he was defamed as a result of three articles
written and published by defendants, concerning the actress's
allegations of plaintiff's betrayal of trust in their personal
and financial relationships during the dissolution of their
marriage, the content of the three articles was arguably a
matter of legitimate public concern, thereby imposing upon
plaintiff the burden of proving that defendants were “grossly
irresponsible” in writing and publishing the articles, which
reported how the actress began to speak out as a selfdescribed victim of “economic spousal abuse” because she
believed her husband had cheated her out of her interest in the
entertainment management company they had built together,
leaving her destitute. The legal standard is deferential to
professional journalistic judgments and, absent clear abuse,
the courts will not second-guess editorial decisions as to what
constitutes matters of genuine public concern. Accordingly, a
matter may be of public concern even though it is a “human
interest” portrayal of events in the lives of persons who are
not themselves public figures, so long as some theme of
legitimate public concern can reasonably be drawn from their
experience. *297

Libel and Slander
Matters of Public Concern--Demonstration of “Gross
Irresponsibility”-- Former Husband of Well-Known
Entertainer--Editorial Judgment
(2) In an action in which plaintiff, the former husband of
a popular actress of the musical stage and recording artist,
alleged that he was defamed as a result of three articles
written and published by defendants, concerning the actress's
allegations of plaintiff's betrayal of trust in their personal
and financial relationships during the dissolution of their
marriage, the content of the three articles was arguably
a matter of legitimate public concern, thereby imposing
upon plaintiff the burden of proving that defendants were
“grossly irresponsible” in writing and publishing them. The
articles themselves showed the greater significance of the
actress's personal story, a tragic downfall from a position
of stardom and wealth, and gave the actress a platform for
speaking out as a victim of an allegedly pervasive modern
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phenomenon of economic spousal abuse. What the author
identified as the “important social issue” of “economic
spousal abuse” was at least arguably within the sphere
of legitimate public concern. Moreover, the court will not
second-guess the editorial determination that the actress's
“personal saga” was reasonably related to this matter of
social concern to the community. Although not conclusive,
the editorial determination of newsworthiness of the subject
may be powerful evidence of the hold these subjects have
on the public's attention, and the record establishes that the
actress's downfall and her claim of plaintiff's betrayal were
reported throughout the national media. That the “core” of
the dispute between the actress and plaintiff was a divorce is
not conclusive, since the allegedly defamatory text was not so
remote from the matter of public concern as to constitute an
abuse of editorial discretion.

TOTAL CLIENT SERVICE LIBRARY REFERENCES
Am Jur 2d, Libel and Slander, §§ 67-75, 87, 200, 313, 334,
335, 364, 367.
NY Jur 2d, Defamation and Privacy, §§ 5-9, 42, 81, 98, 99,
102, 183-187, 190-192, 207.
ANNOTATION REFERENCES
Who is “public figure” for purposes of defamation action. 19
ALR5th 1.
POINTS OF COUNSEL
Weil, Gotshal & Manges, L. L. P., New York City (R.
Bruce Rich, Jonathan Bloom and Elizabeth S. Weiswasser of
counsel), and Eve B. Burton for appellants.
I. The interpretation of the Court below of Chapadeau to
permit judicial review of the newsworthiness of the articles
in issue is contrary to this Court's precedents. (Chapadeau
v Utica Observer-Dispatch, 38 NY2d 196; Immuno AG. v
Moor-Jankowski, 77 NY2d 235; O'Neill v Oakgrove Constr.,
71 NY2d 521; Gaeta v New York *298 News, 62 NY2d
340; Weiner v Doubleday & Co., 74 NY2d 586; Cottom v
Meredith Corp., 65 AD2d 165; Hogan v Herald Co., 84
AD2d 470; Fils-Aime v Enlightenment Press, 133 Misc 2d
559; Quezada v Daily News, 130 Misc 2d 842; Greenberg v
CBS Inc., 69 AD2d 693.) II. The Court below erroneously
confused public figure analysis under Federal law with public
concern analysis under Chapadeau. (Time, Inc. v Firestone,

424 US 448; Waldbaum v Fairchild Publs., 627 F2d 1287;
Rosenbloom v Metromedia, Inc., 403 US 29; Naantaanbuu
v Abernathy, 816 F Supp 218; Friedan v Friedan, 414
F Supp 77.) III. The “fair report” ruling of the Court
below is inconsistent with its conclusion as to the lack of
newsworthiness of the articles as a whole. (Cox Broadcasting
Co. v Cohn, 420 US 469; Florida Star v B. J. F., 491 US 524;
Holy Spirit Assn. for Unification of World Christianity v New
York Times Co., 49 NY2d 63.) IV. The interpretation of the
Court below of Chapadeau is inconsistent with this State's
limited protection of privacy rights. (Freihofer v Hearst
Corp., 65 NY2d 135; Stephano v News Group Publs., 64
NY2d 174; Arrington v New York Times Co., 55 NY2d 433;
Paulsen v Personality Posters, 59 Misc 2d 444; Time, Inc. v
Hill, 385 US 374; Goelet v Confidential, Inc., 5 AD2d 226.)
Culley, Marks, Tanenbaum, & Pezzulo, Rochester (Bradley C.
Rosen and Scott A. Korenbaum of counsel), for respondent.
Because the articles that appeared in the “Hot Copy” column
of the Daily News addressed nothing more than the divorce of
Huggins and his ex-wife, the Court below correctly held that
their subject matter was not “arguably within the sphere of
legitimate public concern.” (Gertz v Robert Welch, Inc., 418
US 323; Chapadeau v Utica Observer-Dispatch, 38 NY2d
196; Gaeta v New York News, 62 NY2d 340; Fitzpatrick v
Milky Way Prods., 537 F Supp 165; Krauss v Globe Intl., 251
AD2d 191; Palmisano v Modernismo Publs., 98 AD2d 953;
Mott v Anheuser-Busch, Inc., 910 F Supp 868, 112 F3d 504;
Cottom v Meredith Corp., 65 AD2d 165; Dun & Bradstreet
v Greenmoss Bldrs., 472 US 749; Time, Inc. v Firestone, 424
US 448.)
Rogers & Wells, L. L. P., New York City (Hilary Lane, David
A. Schulz and Richard N. Winfield of counsel); David Cohen;
Sabin, Bermant & Gould, L. L. P. (Ralph Huber of counsel);
Allan Adler; Willkie Farr & Gallagher (Richard L. Klein
of counsel); Susanna M. Lowy, Stuart D. Karle; Barbara
W. Wall, Arlington, Virginia, Robert J. Hawley, New York
City; Bond, Schoeneck & King, L. L. P., Syracuse (S. Paul
Battaglia of counsel); Jerry S. Birenz, New York City, Slade
R. Metcalf, Alisa *299 D. Shudofsky, Stephen Fuzesi, Jr.,
Jan Constantine, George Freeman, Adam Liptak and Robin
Bierstedt for ABC, Inc. and others, amici curiae.
The Court below seriously misconstrued the scope of
the Chapadeau standard. (Chapadeau v Utica ObserverDispatch, 38 NY2d 196; Weiner v Doubleday & Co., 74
NY2d 586; Zetes v Richman, 86 AD2d 746; Campo Lindo for
Dogs v New York Post Corp., 65 AD2d 650; Gertz v Robert
Welch, Inc., 418 US 323; Time, Inc. v Firestone, 424 US 448;
Waldbaum v Fairchild Publs., 627 F2d 1287, 449 US 898;

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

2

Previous View

Huggins v Moore, 94 N.Y.2d 296 (1999)
726 N.E.2d 456, 704 N.Y.S.2d 904, 28 Media L. Rep. 1601, 1999 N.Y. Slip Op. 10745

Gaeta v New York News, 62 NY2d 340; Ortiz v Valdescastilla,
102 AD2d 513; Naantaanbuu v Abernathy, 816 F Supp 218.)
OPINION OF THE COURT
Levine, J.
Plaintiff Charles Huggins is the former husband of Melba
Moore, a popular actress of the musical stage and recording
artist, having received a Tony award and two Grammy
nominations. Plaintiff brought this defamation action as a
result of three articles written by defendant Linda Stasi and
published in the “Hot Copy” column of defendant Daily
News in 1993. The articles concerned Moore's allegations
of plaintiff's betrayal of trust in their personal and financial
relationships during the dissolution of their marriage. The
series reported how Moore began to speak out as a selfdescribed victim of “economic spousal abuse,” because she
believed her husband had cheated her out of her interest in the
entertainment management company they had built together,
leaving her destitute.
(1) The issue on this appeal is whether the content of the
three articles was arguably a matter of legitimate public
concern, thereby imposing upon plaintiff the burden of
proving that defendants were “grossly irresponsible” in
writing and publishing them, under Chapadeau v Utica
Observer-Dispatch (38 NY2d 196, 199). We conclude that it
was.
Melba Moore married plaintiff in 1976. Huggins acted as her
professional and personal financial manager while running
Hush Productions, Ltd., a firm that managed a number of
other nationally known recording artists.
The first article, published June 11, 1993, recounted why
Moore believed she could no longer remain silent about
her husband's fraudulent procurement of an ex parte divorce
in another State using forged documents. The article stated
that Moore did not even know she was having marital
problems when she received a final divorce decree in the
mail. She *300 charged that the surprise divorce was a
device for “embezzling [her] out of all of [her] assets.” Moore
subsequently commenced a divorce action in New York,
which invalidated the out-of-State divorce. Nevertheless,
Moore said she was left with an inadequate settlement
engineered through plaintiff's manipulation of their financial
affairs. Even then, Huggins had only paid a fraction of the
settlement, all of which went to defray bills and legal fees.
Moore claims she was left with no interest in the management

company they had started together, and that plaintiff had
blackballed her in the entertainment industry. Thus, Moore
found herself penniless and without the means to support
herself and their daughter.
The second article, published June 28, 1993, stated that
speaking out about the abuse she had endured from her
husband had “changed everything” for Moore. She accepted
an invitation to address the annual convention of 100 Black
Men in Atlanta, at which she told the audience, “ 'I find myself
among an epidemic number of women and children who
are victims of the black-on-black crime of economic spousal
abuse. ... I find myself compelled to speak out in earnest
against the economic bondage, competitiveness, suppression,
repression, oppression and physical, psychological and verbal
abuse.' ” The article described Moore's plans to continue
speaking out by “bring[ing] the issues before Congress to gain
support for the Battered Women's Advocacy Organization.”
On July 9, 1993, one day after Moore had obtained an ex
parte temporary order of protection against plaintiff in Family
Court, the third article appeared. It reported that Moore had
“gotten another order of protection against Huggins, who,
she's told us and a judge, was physically abusive to her.”
Moore also claimed that plaintiff continued to subject her to
verbal and economic abuse and to do everything he could to
ruin her career. She again described her destitution because
of Huggins' misappropriation of the company they founded
together.
In an affidavit in support of defendants' motion for summary
judgment, Linda Stasi explained that she wrote the articles
because she had believed that “the personal saga [Moore]
described, in which she had gone from stardom as a Tony
Award winning singer and entertainer to the brink of poverty,
would be of great interest to [the newspaper's] readers.” Stasi
“also found her story compelling because it brought to light
an important social issue: economic spousal abuse.”
Plaintiff originally commenced this libel action against the
Daily News, Stasi and Moore, but Moore was severed
from the *301 action after she filed for bankruptcy.
Supreme Court granted summary judgment to the remaining
defendants on the ground that the allegedly defamatory
statements were constitutionally protected expressions of
opinion, rather than assertions of fact. The Appellate Division
modified, holding that several of the statements, in effect
accusing plaintiff of various criminal acts, were factual and
actionable (253 AD2d 297). As to those statements, the Court
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held that triable issues of fact existed as to whether Stasi and
the Daily News were negligent in publishing them.
The Appellate Division rejected defendants' claim that
plaintiff, in order to prevail, was required to meet a standard of
gross irresponsibility for the publication of falsehoods in the
articles. The Court held that whether statements are a matter
of public concern turns “inevitably, on what, at core, is being
discussed” (id., at 310 [emphasis supplied]). Concluding that
the parties' divorce and the business arrangement incidental
thereto were “essentially private affairs” (id., at 310-311), the
Appellate Division ruled that no matter of public concern
was raised to require proof of a higher standard of fault
than negligence. In part, the Court supported its ruling
by the holdings of cases that the mere notoriety of a
dispute, particularly a divorce, does not turn it into a “public
controversy” for constitutionalized defamation purposes (id.,
at 310, citing Time, Inc. v Firestone, 424 US 448; Waldbaum
v Fairchild Publs., 627 F2d 1287; Krauss v Globe Intl., 251
AD2d 191).
The Appellate Division granted defendants leave to appeal
upon the certified question of whether its order was properly
made. Because we conclude that plaintiff must prove that
defendants were grossly irresponsible in publishing any
untruths injurious to his reputation in the articles in order
to prevail in this libel action, we now reverse the order of
the Appellate Division, answer the certified question in the
negative and remit to Supreme Court for a review of the
parties' submissions and a determination under that standard.
Discussion
In defamation actions against a “public official” or “public
figure,” a plaintiff must prove the statement was made
with “actual malice,” i.e., with either knowledge that
it was false or reckless disregard for the truth (New
York Times Co. v Sullivan, 376 US 254, 279-280;
Curtis Publ. Co. v Butts, 388 US 130, 162). Public
figures for constitutionalized defamation purposes include
“limited-purpose” public figures, those who *302 “have
thrust themselves to the forefront of particular public
controversies in order to influence the resolution of the issues
involved” (Gertz v Robert Welch, Inc., 418 US 323, 345).
Where the defendant is a media publisher or broadcaster and
the plaintiff is neither a public official nor a public figure, but
the statement involves a matter of public concern, the plaintiff
still must prove constitutional malice to recover presumed or
punitive damages (id., at 349; Dun & Bradstreet v Greenmoss

Bldrs., 472 US 749, 761). As for actual damages, however,
“so long as they do not impose liability without fault, the
States may define for themselves the appropriate standard
of liability for a publisher or broadcaster of defamatory
falsehood injurious to a private individual” (Gertz v Robert
Welch, Inc., supra, at 347). Thus, at least with respect to a
report on a matter of public concern, private plaintiffs suing
media defendants for defamation are constitutionally required
to show that the defendants were at fault, but the States are
given discretion to require a higher degree of culpability than
simple negligence (see, 2 NY PJI 3:23, at 150-151 [1999
Supp]).
In response to the Gertz decision, we held in Chapadeau
v Utica Observer-Dispatch (38 NY2d 196, supra) that a
private plaintiff must prove a publisher's or broadcaster's
gross irresponsibility “where the content of the article is
arguably within the sphere of legitimate public concern,
which is reasonably related to matters warranting public
exposition” (id., at 199 [emphasis added]). Thus, when the
claimed defamation arguably involves a matter of public
concern, a private plaintiff must prove that the media
defendant “acted in a grossly irresponsible manner without
due consideration for the standards of information gathering
and dissemination ordinarily followed by responsible
parties” (id.).
To make the determination of whether content is arguably
within the sphere of legitimate public concern, allegedly
defamatory statements “can only be viewed in the context
of the writing as a whole, and not as disembodied words,
phrases or sentences” (Gaeta v New York News, 62 NY2d
340, 349). Courts must examine their “ 'content, form, and
context' ” (Dun & Bradstreet v Greenmoss Bldrs., supra, at
761, quoting Connick v Myers, 461 US 138, 147).
A publication's subject is not a matter of public concern
when it falls “into the realm of mere gossip and prurient
interest” (Weiner v Doubleday & Co., 74 NY2d 586, 595;
see, Palmisano v Modernismo Publs., 98 AD2d 953, 954;
Fitzpatrick v Milky *303 Way Prods., 537 F Supp 165,
170). In addition, publications directed only to a limited,
private audience are “matters of purely private concern” (Dun
& Bradstreet v Greenmoss Bldrs., supra, at 759; see also,
Cottom v Meredith Corp., 65 AD2d 165, 170; Connick v
Myers, supra, at 147). Moreover, the fact that the article
has been published in a newspaper is not conclusive that its
subject matter warrants public exposition (Gaeta v New York
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News, supra, at 349; see also, Hogan v Herald Co., 84 AD2d
470, 478-479, affd for reasons stated below 58 NY2d 630).
Yet we have stated repeatedly that the Chapadeau standard
is deferential to professional journalistic judgments. Absent
clear abuse, the courts will not second-guess editorial
decisions as to what constitutes matters of genuine public
concern (Gaeta v New York News, supra, at 349). This applies
equally to the determination whether any particular portion
of the text is “reasonably related” to the subject of public
concern in the article (id.). There is no “abuse of editorial
discretion” (Weiner v Doubleday & Co., supra, at 595) so
long as a published report can be “fairly considered as relating
to any matter of political, social, or other concern of the
community” (Connick v Myers, supra, at 146).
In applying this standard, our cases establish that a matter
may be of public concern even though it is a “human
interest” portrayal of events in the lives of persons who are
not themselves public figures, so long as some theme of
legitimate public concern can reasonably be drawn from their
experience. Thus, in Weiner v Doubleday & Co. (74 NY2d
586, supra), a psychiatrist brought a libel action against the
publisher of a book which gave an account of the murder of
a Salt Lake City multimillionaire. According to that work,
the victim's daughter, who was convicted of planning the
murder, had been under the care of the plaintiff, and she
“ 'always slept with her shrinks' ” (id., at 592). The story
of these private individuals was a matter of public concern
because it portrayed a larger picture of uncontrolled family
pathology, that is, “an inquiry into the failure of a family and
professional figures to halt the progression of [the daughter's]
illness before it resulted in murder” (id., at 595). We held in
Weiner that the gross irresponsibility standard of fault applied
because the daughter's “relationship with plaintiff was not
so remote from that subject as to constitute a clear abuse of
editorial discretion” (id.).
Similarly, the telecast in Cottom v Meredith Corp. (65 AD2d
165, supra) “told the story of one isolated family, but it
was a story symptomatic of [a] larger problem” (id., at 171).
The news *304 story depicted the conditions of an elderly
couple of limited resources, living in an inadequately heated,
crumbling farmhouse, which the plaintiff owner allegedly
defaulted in his obligation to maintain (id., at 166-167).
Although the broadcast “involved a private legal dispute
between a landlord and his tenants,” the Court accepted the
editor's characterization that the story concerned “the health
and welfare of elderly citizens living on fixed incomes” (id.,

at 170). Thus, the Chapadeau standard applies to statements
about a “private legal dispute,” so long as those statements, in
the context of the entire publication, are illustrative of a larger
subject of legitimate concern to the public at large.
Again, absent clear abuse, the courts defer to the news editor's
determination of whether the portions of the article to which
plaintiff objects are “ 'reasonably related to matters warranting
public exposition' ” (Gaeta v New York News, supra, at 349,
quoting Chapadeau v Utica Observer-Dispatch, supra, at
199). Gaeta involved an article published in the Daily News
concerning “a State program for transfer of some 50,000
patients from public mental hospitals into nursing homes, and
the subsequent experience of these individuals” (id., at 349).
According to the article, one of those patients had “ 'suffered
a nervous breakdown that psychiatrists said was precipitated
by a messy divorce and the fact that his son killed himself
because his mother dated other men' ” (id., at 346). This Court
held that the defendant was entitled to summary judgment in
a libel action by the patient's ex-wife. We concluded that the
causes of the particular patient's initial confinement, and a
chronology of his hospitalization, were “at least arguably a
matter of legitimate public interest” (id., at 350). In addition,
the statements about the particular patient's “messy divorce”
from the plaintiff were “hardly remote from the subject of the
article” (id.). This is because, in portraying a matter of public
concern, the media are permitted to employ “the familiar
journalistic technique of featuring the experiences of a single
individual, as exemplifying in human terms the plight of
many” (id., at 349-350).
(2) In this case, the Appellate Division's observation that
the interactions of the parties featured in the publications
were “private affairs” is no more dispositive than it was
in Weiner, Cottom or Gaeta. Here, the articles themselves
show the greater significance of Moore's personal story,
a tragic downfall from a position of stardom and wealth.
Moore was given a platform for speaking out as a victim
of an allegedly pervasive *305 modern phenomenon of
economic spousal abuse. Manifestly, what Stasi identified as
the “important social issue” of “economic spousal abuse”
was at least arguably within the sphere of legitimate public
concern, triggering the Chapadeau standard of journalistic
fault.
Moreover, in this case, we will not second-guess Stasi's
editorial determination that Moore's “personal saga” was
reasonably related to this matter of social concern to the
community. As we noted in Gaeta, although “not conclusive,”
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the editorial determination of newsworthiness of the subject
“ 'may be powerful evidence of the hold those subjects have
on the public's attention' ” (Gaeta v New York News, supra,
at 349, quoting Cottom v Meredith Corp., supra, at 170).
In this case, the evidence was powerful indeed. The record
establishes that Moore's downfall, and her claim of plaintiff's
betrayal, was reported nationwide across the entire spectrum
of print and broadcast media.

Thus, plaintiff must show that defendants were “grossly
irresponsible” in publishing any damaging falsehoods in
the articles on Moore's plight. Since the lower courts did
not address whether plaintiff's submissions on the summary
judgment motion were sufficient to create a triable issue of
fact under that standard, we remit for a determination of that
issue (see, Hogan v Herald Co., 84 AD2d 470, 476, affd for
reasons stated below 58 NY2d 630, supra).

In ruling to the contrary, the Appellate Division did not accord
the deference to editorial judgment our decisions require.
That the “core” of the dispute between Moore and plaintiff
was a divorce is not conclusive. The articles also portrayed
Moore's alleged victimization by her financial as well as
marital partner to the point of economic and career ruination.
It is this episode of human interest that reflected a matter of
genuine social concern. Like the statements at issue in Gaeta,
which also in part dealt with that plaintiff's “ 'messy divorce'
” (Gaeta v New York News, supra, at 346), the allegedly
defamatory text here was not so remote from the matter of
public concern as to constitute an abuse of editorial discretion
(see, id., at 350).

Accordingly, the order, insofar as appealed from, should be
reversed, with costs, the case remitted to Supreme Court,
New York County, for further proceedings in accordance
with this opinion, and the certified question answered in the
negative. *306

End of Document

Chief Judge Kaye and Judges Bellacosa, Smith, Ciparick,
Wesley and Rosenblatt concur.
Order, insofar as appealed from, reversed, etc. *307
Copr. (C) 2022, Secretary of State, State of New York
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Immuno AG., Appellant,
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J. Moor-Jankowski, Respondent.
Court of Appeals of New York
264
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Decided January 15, 1991

CITE TITLE AS: Immuno
AG. v Moor-Jankowski
SUMMARY
Reargument of an appeal, taken by permission of the Court
of Appeals, from an order of the Appellate Division of the
Supreme Court in the First Judicial Department, entered
January 17, 1989, which (1) reversed, on the law, so much
of an order of the Supreme Court (Beatrice Shainswit,
J.), entered in New York County, as denied a motion by
defendant for summary judgment dismissing the complaint,
(2) granted defendant's motion, and (3) dismissed the
complaint. Following affirmance by the Court of Appeals
upon the original appeal (74 NY2d 548), the United States
Supreme Court vacated the judgment and remanded the case
to the Court of Appeals “for further consideration in light of”
Milkovich v Lorain Journal Co. (497 US ___, 110 S Ct 2695).
Immuno AG. v Moor-Jankowski, 145 AD2d 114, affirmed.
HEADNOTES
Libel and Slander
Opinions
Federal Constitution--Expressed or Implied Assertions of
Provably False Fact

(1) For the purpose of determining the availability of First
Amendment protection for media defendants under Milkovich
v Lorain Journal Co. (497 US ___, 110 S Ct 2695),
statements relating to matters of public concern, whether
labeled “opinion” or not, that contain or imply assertions
of provably false fact will likely be actionable, except for
special situations of loose, figurative, hyperbolic language.
Accordingly, in a libel action against the editor of a scientific
journal, essentially for his publication of a signed letter to
the editor criticizing plaintiff's plan to establish a facility
for hepatitis research using chimpanzees, upon remand from
the United States Supreme Court for further consideration
in light of Milkovich (supra), the New York State Court
of Appeals adheres to its determination that defendant's
summary judgment motion was properly granted and the
complaint dismissed. The “core libel” allegedly contained
in the letter consists of two assertions of fact, one express
and one implied, that are verifiable, and the “type of
speech” is restrained, the statements are seriously maintained,
and they have an apparent basis in fact. However, though
the core premise could be actionable, plaintiff's complaint
was nonetheless properly dismissed because, on the record
presented, it was apparent that plaintiff did not satisfy its
burden of proving those statements false.

Libel and Slander
Opinions
State Constitution--Letter to Editor
(2) In determining whether a challenged statement on a
subject of public controversy is actionable fact, or opinion
entitled to the absolute protection of the State constitutional
free speech guarantee, the statement must first be viewed
in its context--by looking at the content of the whole
communication, its tone and apparent purpose--to determine
whether a reasonable *236 person would view it as
expressing or implying any facts. Accordingly, in a libel
action against defendant, the editor of a scientific journal,
essentially for his publication of a signed letter to the editor
criticizing plaintiff's plan to establish a facility for hepatitis
research using chimpanzees, defendant's summary judgment
motion was properly granted and the complaint dismissed.
The common expectation of a letter to the editor is not that
it will serve as a vehicle for the vigorous and comprehensive
presentation of factual matter but as one principally for
the expression of individual opinion. Further, the immediate
context of the letter, together with defendant's prefatory
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Editorial Note, would induce the average reader of the Journal
to look upon the communication as an expression of opinion
rather than a statement of fact, even though the language was
serious and restrained. The body of the letter communicated
the accusations of a group committed to the protection of
primates, and the writer's presumptions and predictions would
not have been viewed by the average reader of the Journal as
conveying actual facts about plaintiff.

TOTAL CLIENT SERVICE LIBRARY REFERENCES
Am Jur 2d, Libel and Slander, §§ 290, 291, 296, 298, 300,
333, 336.
NY Const, art 1, §8; US Const 1st Amend.
NY Jur 2d, Defamation and Privacy, §§108, 109, 111, 172.
ANNOTATION REFERENCES
Constitutional aspects of libel and slander--Supreme Court
cases. 28 L Ed 2d 885.
POINTS OF COUNSEL
Raymond S. Fersko, Anders R. Sterner, Mitchell Lapidus and
Jonathan W. Lubell for appellant.
I. The United States Supreme Court's decision in Milkovich
requires that this case go to a jury. (Milkovich v Lorain
Journal Co., 497 US ___, 110 S Ct 2695; Anderson v Liberty
Lobby, 477 US 242.)
II. It would be inappropriate, at this late stage, to consider
State constitutional arguments for the first time. (Cibro
Petroleum Prods. v Chu, 67 NY2d 806; Matter of KnightRidder Broadcasting v Greenberg, 70 NY2d 151.)
III. In any event, the New York State Constitution does not
require any different result because article I, § 8 emphasizes
individual responsibility for abuse of the right of free speech.
(SHAD Alliance v Smith Haven Mall, 66 NY2d 496; Bellanca
v New York State Liq. Auth., 54 NY2d 228, 456 US 1006;
People v Ferber, 57 NY2d 256; People v Hollman, 68 NY2d
202; Rosenblatt v Baer, 383 US 75.) *237
Philip A. Byler and Louis Lauer for respondent.
I. The McGreal letter to the editor is constitutionally protected
under Milkovich because, as determined by the court below
and this Court, the letter does not present any triable issue
of falsity. (Unelko Corp. v Rooney, 912 F2d 1049; Silsdorf
v Levine, 59 NY2d 8, 464 US 831; Rinaldi v Holt, Rinehart
& Winston, 42 NY2d 369, 434 US 969; Cohn v National

Broadcasting Co., 67 AD2d 140, 50 NY2d 885, 449 US 1022;
Policano, Inc. v North Am. Precis Syndicate, 129 AD2d 448;
Greenbelt Publ. Assn. v Bresler, 398 US 6; Zuckerman v City
of New York, 49 NY2d 557; Alvord & Swift v Muller Constr.
Co., 46 NY2d 276; New York Times Co. v Sullivan, 376 US
254; Chapadeau v Utica Observer-Dispatch, 38 NY2d 196.)
II. The McGreal letter is protected under article I, § 8 of the
New York Constitution as interpreted by this Court's prior
opinion. (Steinhilber v Alphonse, 68 NY2d 283; Rinaldi v
Holt, Rinehart & Winston, 42 NY2d 269, 434 US 969; People
ex rel. Arcara v Cloud Books, 68 NY2d 553; Bellanca v
New York State Liq. Auth., 54 NY2d 228, 456 US 1006;
People v Class, 67 NY2d 431; O'Neill v Oakgrove Constr.,
71 NY2d 521; Curtis Publ. Co. v Butts, 388 US 130; Bose
Corp. v Consumers Union of U. S., 466 US 485; Philadelphia
Newspapers v Hepps, 475 US 767; Hustler Mag. v Falwell,
485 US 46.)
III. Under Milkovich, even if there were a triable issue of
falsity, summary judgment would be proper because there is
no triable issue of culpability, defamation or damages. (New
York Times Co. v Sullivan, 376 US 254; Curtis Publ. Co.
v Butts, 388 US 130; Rinaldi v Viking Penguin, 52 NY2d
422; Hustler Mag. v Falwell, 485 US 46; Letter Carriers v
Austin, 418 US 264; Greenbelt Publ. Assn. v Bresler, 398 US
6; Garrison v Louisiana, 379 US 64; Mahoney v Adirondack
Publ. Co., 71 NY2d 31; Gertz v Robert Welch, Inc., 418 US
323; Chapadeau v Utica Observer-Dispatch, 38 NY2d 196.)
Floyd Abrams, Taryn V. Shelton, Robert J. Pape, Kathryn J.
Rodgers, Thomas DeJulio, Michael G. MacDonald, James
E. McCarthy, III, S. Andrew Schaffer, Ada Meloy, Shelley
Sanders Kehl, Herbert D. Schwartzman, Thomas S. Evans and
Martin H. Bockstein for Adelphi University and others, amici
curiae.
This Court should deal squarely with Milkovich--either by
rejecting the ruling as a matter of State constitutional law or
by interpreting it, as a matter of State constitutional law, in a
manner consistent with this State's “long history and tradition
of fostering freedom of expression.” (People ex *238 rel.
Arcara v Cloud Books, 68 NY2d 553; Rinaldi v Holt, Rinehart
& Winston, 42 NY2d 369, 434 US 969; Silsdorf v Levine, 59
NY2d 8; Steinhilber v Alphonse, 68 NY2d 283.)
Laura M. Mattera for Sierra Club and others, amici curiae.
This Court should adhere to its prior ruling to protect citizen
advocates from the specter of abusive libel litigation. (Matter
of Beach v Shanley, 62 NY2d 241; People ex rel. Arcara v
Cloud Books, 68 NY2d 553; O'Neill v Oakgrove Constr., 71
NY2d 521; Bellanca v New York State Liq. Auth., 54 NY2d
228; SHAD Alliance v Smith Haven Mall, 66 NY2d 496;
Whitney v California, 274 US 357; Ollman v Evans, 750 F2d
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970, 471 US 1127; Philadelphia Newspapers v Hepps, 475
US 767.)
Henry R. Kaufman for World Wildlife Fund and others, amici
curiae.
I. Article I, § 8 of the New York State Constitution
independently mandates broad protection for liberty of
expression, with particular regard to the excesses of libel
claims. (Gertz v Robert Welch, Inc., 418 US 323; Steinhilber v
Alphonse, 68 NY2d 283; Rinaldi v Holt, Rinehart & Winston,
42 NY2d 369; People v P. J. Video, 68 NY2d 296; People ex
rel. Arcara v Cloud Books, 68 NY2d 553; Rivers v Katz, 67
NY2d 485; Sharrock v Dell Buick-Cadillac, 45 NY2d 152;
People v Isaacson, 44 NY2d 511; People v Hobson, 39 NY2d
479; People v Class, 67 NY2d 431.)
II. Construed in light of its history and intent, article I, § 8 is
more than broad enough to support the absolute privilege for
pure opinion applied in this case, even if not required by the
First Amendment. (SHAD Alliance v Smith Haven Mall, 66
NY2d 496; Pauling v National Review, 22 NY2d 818; Booth v
Curtis Publ. Co., 15 AD2d 343, 11 NY2d 907; Hunt v Bennett,
19 NY 173; New York Times Co. v Sullivan, 376 US 254.)
Arthur N. Eisenberg and Kenneth P. Norwick for New York
Civil Liberties Union, amicus curiae.
I. The distinction between fact and opinion is compelled by
the essential logic of a defamation claim at common law.
Consequently, this Court's earlier decision in this case can rest
upon common-law principles even if, arguendo, expressions
of opinion may no longer be entitled to immunity under
the First Amendment. (Hotchner v Castillo-Puche, 551 F2d
910; Curtis Publ. Co. v Birdsong, 360 F2d 344; Gunsberg v
Roseland Corp., 34 Misc 2d 220; Silberman v Georges, 91
AD2d 520.)
II. The constitutional foundation of this Court's earlier
decision in this case was not *239 limited to the First
Amendment. (Rinaldi v Holt, Rinehart & Winston, 42 NY2d
369; Hotchner v Castillo-Puche, 551 F2d 910; Greenbelt
Publ. Assn. v Bresler, 398 US 6; Julian v American Business
Consultants, 2 NY2d 1.)
III. The statements at issue here are entitled to plenary
protection under the First Amendment even after Milkovich.
(Philadelphia Newspapers v Hepps, 475 US 767.)
IV. The editor and publisher of signed letters to the editor on
matters of public interest should be absolutely privileged from
claims of defamation. (Lee v Brooklyn Union Publ. Co., 209
NY 245; Arrington v New York Times Co., 55 NY2d 433.)
Edward A. Miller for Association of American Publishers,
Inc., amicus curiae.
I. Milkovich requires the New York Court of Appeals to
reaffirm its earlier dismissal of this case. (Abrams v United

States, 250 US 616; Cianci v New Times Publ. Co., 639 F2d
54.)
II. Article I, § 8 of the New York State Constitution may
be interpreted more broadly than the First Amendment, and
should be so interpreted here. (Bellanca v New York State
Liq. Auth., 54 NY2d 228, 456 US 1006; Matter of Beach
v Shanley, 62 NY2d 241; People v Ferber, 57 NY2d 256;
People v Hollman, 68 NY2d 202; People ex rel. Arcara v
Cloud Books, 68 NY2d 553; People v Barber, 289 NY 378;
O'Neill v Oakgrove Constr., 71 NY2d 521; Steinhilber v
Alphonse, 68 NY2d 283; Ollman v Evans, 750 F2d 970, 471
US 1127.)
OPINION OF THE COURT
Kaye, J.
One year ago, applying what appeared to be settled law, we
affirmed the dismissal of plaintiff's libel action against the
editor of a scientific journal, essentially for his publication of
a signed letter to the editor on a subject of public controversy.
We concluded that there was no triable issue of fact as to the
falsity of the threshold factual assertions of the letter, that-beyond those threshold factual assertions--the letter writer's
statements of opinion were entitled to the absolute protection
of the State and Federal constitutional free speech guarantees,
and that charges of defendant's deliberate incitement to
have a defamatory letter published lacked factual foundation
(Immuno AG. v Moor-Jankowski, 74 NY2d 548).
(1, 2) On plaintiff's petition, the United States Supreme Court
granted certiorari, vacated our judgment, and remanded the
case for further consideration in light of Milkovich v *240
Lorain Journal Co. (497 US ___, 110 S Ct 2695), decided
June 21, 1990. For the reasons stated below, we adhere to
our determination that defendant's summary judgment motion
was properly granted and the complaint dismissed, premising
our decision on independent State constitutional grounds as
well as the Federal review directed by the Supreme Court.
I.
This libel action arises out of a letter to the editor published in
the Journal of Medical Primatology in December 1983. The
letter was written by Dr. Shirley McGreal as Chairwoman
of the International Primate Protection League (IPPL), an
organization known for its vigorous advocacy on behalf of
primates, particularly those used for biomedical research.
Defendant Dr. J. Moor-Jankowski, a professor of medical
research at New York University School of Medicine and

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

3

Previous View

Immuno AG. v Moor-Jankowski, 77 N.Y.2d 235 (1991)
567 N.E.2d 1270, 566 N.Y.S.2d 906, 59 USLW 2459, 18 Media L. Rep. 1625

director of the Laboratory for Experimental Medicine and
Surgery in Primates of the New York University Medical
Center, is cofounder and editor of the Journal.
The subject of McGreal's letter (reprinted at 145 AD2d,
at 118-120) was a plan by plaintiff, Immuno AG.--a
multinational corporation based in Austria that manufactures
biologic products derived from blood plasma--to establish a
facility in Sierra Leone, West Africa, for hepatitis research
using chimpanzees. Voicing the concerns of IPPL, McGreal's
letter was critical of Immuno's proposal on a number of
grounds: (1) that the motivation for the plan was presumably
to avoid international policies or legal restrictions on the
importation of chimpanzees, an endangered species; (2) that
it could decimate the wild chimpanzee population, as capture
of chimpanzees generally involved killing their mothers,
and it was questionable whether experimental animals could
be returned to the wild, as plaintiff proposed; and (3) that
returning the animals to the wild could well spread hepatitis
to the rest of the chimpanzee population. McGreal stated
that the current population of captive chimpanzees should be
adequate to supply any legitimate requirements.
The letter was prefaced by an Editorial Note written by
defendant that set out its background. Identifying McGreal
as Chairwoman of IPPL, the Note stated that the Journal had
received the initial version of the letter in January 1983 and
*241 had submitted it to plaintiff for comment or reply.1
Plaintiff had acknowledged receipt of defendant's letter in
February, offering no comment but that it was referring the
matter to its New York lawyers. Thereafter, plaintiff's lawyers
wrote that the statements were inaccurate, unfair and reckless,
and requested the documents upon which the accusations
were based, threatening legal action if the letter were printed
before plaintiff had a meaningful opportunity to reply. The
Editorial Note went on to state that the editors had advised
plaintiff's attorneys that they should obtain the documentation
directly from McGreal, and extended the period for plaintiff's
reply by two months. The letter was published nearly a year
after its receipt. In the meantime, articles had appeared in the
Austrian press apparently confirming much of what McGreal
had written, and defendant received no further word from
plaintiff or its lawyers.
In addition to the letter that is the focus of contention,
plaintiff complains that it was defamed by comments made
by defendant quoted in an article entitled “Loophole May
Allow Trade in African Chimps” that appeared in the
New Scientist magazine shortly before McGreal's letter was

published. Defendant is quoted as saying that the supply of
captive chimpanzees was sufficient for research, describing
plaintiff's attempts to circumvent controls on endangered
species as “scientific imperialism,” and warning that they will
“backfire on people like me involved in the bona fide use of
chimpanzees and other primate animals” for research.
In December 1984, plaintiff commenced this lawsuit against
Moor-Jankowski and seven other defendants, including
McGreal and the publishers and distributors of the New
Scientist and the Journal of Medical Primatology, and it has
since been vigorously litigated. By now, all the defendants
except Moor-Jankowski have settled with plaintiff for what
the motion court described as “substantial sums,” and the
complaint has been dismissed as to them. After extensive
discovery--his own deposition conducted over 14 days-defendant moved for summary judgment. Supreme Court
granted the motion to the *242 extent of dismissing a claim
for prima facie tort. It denied the motion as to the defamation
claims, ruling that the statements at issue were statements
of fact and, regardless of whether plaintiff was a public
figure, there were triable issues of fact concerning whether
defendant acted with actual malice in making or publishing
the statements.
On defendant's appeal, the Appellate Division unanimously
reversed Supreme Court's judgment (insofar as appealed
from), granted defendant's motion, and dismissed the
complaint (145 AD2d 114). The court held that all of the
comments attributed to defendant in the New Scientist article
were expressions of opinion that could not, as a matter of
law, support an action for defamation. As to the McGreal
letter, the Appellate Division held that for the most part it
too was a constitutionally protected expression of opinion.
To the extent there were (in the court's view) statements
of a factual nature, the Appellate Division examined each
statement meticulously, and concluded from the voluminous
record that plaintiff had failed to adduce evidence of falsity.
We now affirm, adopting without further elaboration our
prior conclusion as to the lack of factual foundation for the
deliberate incitement charges, and concentrating our analysis
on the substance of the challenged statements.
II.
Our analysis first focuses on Milkovich, in compliance with
the Supreme Court's direction on remand.
As the Supreme Court wrote, Milkovich leaves in place
all previously existing Federal constitutional protections,
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including the “ ' ”breathing space “ ' ” which “ ' ”freedoms of
expression require in order to survive “ ' ” (497 US, at ___,
110 S Ct, at 2706, quoting Philadelphia Newspapers v Hepps,
475 US 767, 772), and specifically including immunity for
statements of opinion relating to matters of public concern
that do not contain a provably false factual connotation (497
US, at ___, 110 S Ct, at 2706; Philadelphia Newspapers
v Hepps, supra). Milkovich, however, puts an end to the
perception--as it turns out, misperception--traceable to dictum
in Gertz v Robert Welch, Inc. (418 US 323, 339-340) that, in
addition to all other Federal constitutional protections, there
is a “wholesale defamation exemption for anything that might
be labeled 'opinion.' ” (497 US, at ___, 110 S Ct, at 2705,
supra.)
Thus, statements of opinion relating to matters of public
*243 concern are today no less subject to constitutional
protection, but speech earns no greater protection simply
because it is labeled “opinion.”
The key inquiry is whether challenged expression, however
labeled by defendant, would reasonably appear to state or
imply assertions of objective fact. In making this inquiry,
courts cannot stop at literalism. The literal words of
challenged statements do not entitle a media defendant to
“opinion” immunity or a libel plaintiff to go forward with its
action. In determining whether speech is actionable, courts
must additionally consider the impression created by the
words used as well as the general tenor of the expression, from
the point of view of the reasonable person.
As often happens, a court's application of stated rules to the
facts before it illuminates the rules. In this case the exercise
is especially instructive.
The Supreme Court in Milkovich reversed the Ohio court's
judgment--in substance reached in the companion case Scott v
News-Herald (25 Ohio St 3d 243, 496 NE2d 699)--dismissing
plaintiff's defamation complaint. The State court, applying the
widely used four-part Ollman formula (Ollman v Evans, 750
F2d 970 [DC Cir], cert denied 471 US 1127 [see especially,
Rehnquist, J., dissenting]) for separating immune opinion
from actionable fact, had looked first to the article's specific
words as commonly understood, and second to whether the
statements were verifiable, and it concluded that on both
scores plaintiff would have stated a valid cause of action. The
plain import of the challenged statements was that plaintiff
had committed perjury, a verifiable fact.

But the Ohio court went on to dismiss the complaint
because of the remaining two Ollman factors (the full
context of the article in which the challenged statements
appear, and the broader social context or setting surrounding
the communication).2 The court was persuaded from the
language of the article and its context that the reasonable
reader would *244 recognize it as no more than the
writer's opinion on a subject of public concern, and therefore
constitutionally protected. “Examining the article in its larger
context ... the large caption 'TD Says' ... would indicate to
even the most gullible reader that the article was, in fact,
opinion” (Scott v News-Herald, 25 Ohio St 3d, at 252, 496
NE2d, at 707, supra) and, because the article appeared on
the sports page--a “traditional haven for cajoling, invective,
and hyperbole”--the challenged statements by the sports
columnist likely would not have been read as charging the
crime of perjury in judicial hearings (25 Ohio St 3d, at
253-254, 496 NE2d, at 708).
The United States Supreme Court, looking at basically the
same first two Ollman factors, determined that a reasonable
fact finder could conclude that the challenged statements in
Milkovich implied an assertion that petitioner had perjured
himself in a judicial proceeding, and the connotation that
petitioner had committed a felony was sufficiently factual to
be susceptible of being proved true or false. Those were the
same conclusions that had been reached by the Ohio court.
The critical difference lay in the Supreme Court's treatment
of the second two Ollman factors--the immediate and broader
context of the article-- reduced essentially to one: type of
speech. Moreover, the Court made clear that by protected
type of speech it had in mind the rhetorical hyperbole,
vigorous epithets, and lusty and imaginative expression
found in Hustler Mag. v Falwell (485 US 46 [ad parody]);
Letter Carriers v Austin (418 US 264 [labor dispute]), and
Greenbelt Publ. Assn. v Bresler (398 US 6 [heated real estate
negotiation])--all instances where the Court had determined
that the imprecise language and unusual setting would signal
the reasonable observer that no actual facts were being
conveyed about an individual.
In Milkovich, the Supreme Court resolved “type of speech”
considerations in two sentences: “This is not the sort of
loose, figurative or hyperbolic language which would negate
the impression that the writer was seriously maintaining
petitioner committed the crime of perjury. Nor does
the general tenor of the article negate this impression.”
(Milkovich v Lorain Journal Co., 497 US, at ___, 110 S Ct, at
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2707, supra.) In this analysis, the Supreme Court said nothing
of either the conjectural language of the disputed article, or
the format of the piece--a signed editorial column appearing
on the sports page. Both those considerations occupied the
Ohio court and *245 the dissent at length (see, Milkovich
v Lorain Journal Co., supra, at ___, 110 S Ct, at 2710-2713
[Brennan, J., dissenting]), ultimately persuading those Judges
that no reasonable reader would have regarded the challenged
assertions, in their context, as factual. The Supreme Court's
failure to mention either point becomes particularly telling
when its writing is laid against the State court opinion and
Justice Brennan's dissent.
Thus, if not alone from the Supreme Court's statement of the
governing rules, then from its application of those rules to
the facts of Milkovich, it appears that the following balance
has been struck between First Amendment protection for
media defendants and protection for individual reputation:
except for special situations of loose, figurative, hyperbolic
language, statements that contain or imply assertions of
provably false fact will likely be actionable.
We next apply Milkovich to the facts before us.
In general, as previously observed, it is hard to conceive
that any published statement could be without some factual
grounding. In particular, we recognized that the McGreal
letter was provoked by a certain state of affairs, that it set out
limited points of factual reference, and that to the extent that
letter contained defamatory factual statements about plaintiff,
they would be actionable if false (74 NY2d, at 559, supra).
Unlike the Supreme Court's characterization of the analysis
done in Scott v News-Herald, we did not, and do not,
hold that the assertions of verifiable fact in the McGreal
letter were overridden or “trumped” by their immediate or
broader context and therefore automatically and categorically
protected as opinion. We did not, and do not, hold that all
letters to the editor are absolutely immune from defamation
actions, or that there is a wholesale exemption for anything
that might be labeled “opinion.”
But a libel plaintiff has the burden of showing the falsity of
factual assertions (see, Philadelphia Newspapers v Hepps,
475 US 767, 776, supra; Steinhilber v Alphonse, 68 NY2d
283; Silsdorf v Levine, 59 NY2d 8, cert denied 464 US 831),
and we concluded that plaintiff did not meet that burden.
Given the thorough Appellate Division review of the factual
assertions in issue, there hardly seemed a need for repetition

of the charges and the relevant evidence. We noted simply
that the factual review undertaken by the Appellate Division
established that plaintiff had raised no triable issue as to
the falsity of any of the threshold factual assertions of the
McGreal *246 letter (Immuno AG. v Moor-Jankowski, 74
NY2d 548, 559, supra).
We continue to believe that the Appellate Division review, to
the extent it identified assertions of fact and concluded that
such assertions had not been shown to be false, established
that no triable issue of fact existed. While there still appears no
need for us to restate those extensive findings, application of
Milkovich to what plaintiff characterizes as the “core libel,” or
“core premise,” or “core factual statement” of the IPPL letter
illustrates the enduring soundness of that analysis.
According to plaintiff, the core premise of the letter is as
follows: “Release of chimpanzee 'veterans' of hepatitis nonA, non-B research would be hazardous to wild populations,
as there is no way to determine that an animal is definitely not
a carrier of the disease.”
Applying Milkovich, we discern two assertions of fact, one
express and one implied. First, the statement asserts that
there is no scientific method for determining if a chimpanzee
exposed to the non-A, non-B virus is not a carrier of the
disease. Second, the statement implies that plaintiff will
release possible carrier-chimpanzees who may endanger the
wild population. Both assertions--the existence of a scientific
test to determine carrier status, and plaintiff's plans--are
verifiable. Finally, the “type of speech,” unlike Falwell,
Letter Carriers or Greenbelt, is restrained, the statements are
seriously maintained, and they have an apparent basis in fact.
(1) Though this core premise could be actionable, plaintiff's
complaint was nonetheless properly dismissed because, on
the record presented, it was apparent that plaintiff did not
satisfy its burden of proving those statements false (see, 145
AD2d, at 139-141; Philadelphia Newspapers v Hepps, 475
US, at 767, supra; Milkovich v Lorain Journal Co., 497 US,
at ___, 110 S Ct, at 2704, supra).
As for the express assertion of the absence of a test, plaintiff
has pointed us to no proof establishing a scientific test in the
relevant period that could conclusively determine the carrier
state in chimpanzees or, more specifically, could definitely
rule out that a veteran chimpanzee was not a carrier of
the virus. When considered against the extensive record,
plaintiff's effort to establish that there was a fail-proof test,
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by weaving together isolated fragments of the testimony of
various experts (including defendant), simply does not satisfy
its legal burden. *247

Immuno would necessarily *248 perform the inoculation
procedure on every one of the many chimps it intended to
return to the wild.” (145 AD2d, at 140.)

To the contrary, what is apparent from the record is that in
the relevant period there was an ongoing process of discovery
and debate centering on the very existence of a carrier state
of the virus, all of which was made even more inconclusive
by ambiguity as to precisely when relevant technology was
acquired. When asked if it was possible that certain tests for
detecting the carrier state would yield negative results even
though the chimpanzee carried the virus, plaintiff's Dr. Johann
Eibl replied “[t]here is no proof on that.” Finally, even if the
express assertion of the “core premise” had been shown to
be false, that assertion would not itself libel plaintiff, because
it does not “ 'stat[e] actual facts' about [that] individual.”
(Milkovich v Lorain Journal Co., 497 US, at ___, 110 S Ct,
at 2706, supra; see also, King Prods. v Douglas, 742 F Supp
778, 784 [SD NY].)

In sum, our “further consideration in light of Milkovich”
(497 US ___, 110 S Ct 2695, supra), using the core
premise as illustrative, confirms our conclusion that, on this
factual record, summary judgment was properly granted to

Similarly, as the Appellate Division concluded, there was no
proof of falsity of the implied assertion of fact--that plaintiff
in the relevant period planned to release chimpanzees with no
means of definitely determining that they were not carriers
of the disease, thus endangering the wild populations. It is
clear from the record that plaintiff, in 1983, was considering
the option of rehabilitating chimpanzees used at the projected
Sierra Leone facility, for return to a natural state (see, 145
AD2d, at 136). With no proof of the falsity of the express
assertion that there was a conclusive test of carrier status
available in 1983, it follows that there was also no proof of
the falsity of the implied assertion that plaintiff planned to
return its veteran test animals with no means of definitely
determining that they were not hepatitis carriers.
As an additional matter, the Appellate Division considered
infectiousness as well as carrier status (the “core premise”
refers only to carriers [see, 145 AD2d, at 139]). Although
there was testimony that infectiousness might be tested
by inoculating a healthy chimpanzee with the blood of a
potentially infected animal to see whether the healthy animal
developed hepatitis symptoms, plaintiff produced no proof
that it would in fact be implementing that procedure at
its facility. That procedure was described by Dr. Alfred
Prince, a leading expert, as “expensive,” “laborious” and
“wasteful,” in that it involved the deliberate infection of
healthy chimpanzees to test the infectiousness of animals that
had been exposed to the virus. As the Appellate Division
noted, “McGreal can hardly be faulted for not assuming that

defendant.3
III.
(2) We next proceed to a State law analysis, and also conclude
on this separate and independent ground that the complaint
was correctly dismissed.
A.
It has long been recognized that matters of free expression
in books, movies and the arts generally, are particularly
suited to resolution as a matter of State common law and
State constitutional law, the Supreme Court under the Federal
Constitution fixing only the minimum standards applicable
throughout the Nation, and the State courts supplementing
those standards to meet local needs and expectations (see,
e.g., People ex rel. Arcara v Cloud Books, 68 NY2d 553,
557-558). Indeed, striking an appropriate balance “between
the need for vigorous public discourse and the need to redress
injury to citizens wrought by invidious or irresponsible
speech” (Milkovich v Lorain Journal Co., 497 US, at ___,
110 S Ct, at 2703, supra), is consistent with the traditional
role of State courts in applying privileges, including the
opinion privilege, which have their roots in the common
law (see, Immuno AG. v Moor-Jankowski, 74 NY2d, at 555,
supra; Cole Fisher Rogow, Inc. v Carl Ally, Inc., 25 NY2d
943; Julian v American Business Consultants, 2 NY2d 1;
Hoeppner v Dunkirk Print. Co., 254 NY 95, 99). *249
This State, a cultural center for the Nation, has long provided
a hospitable climate for the free exchange of ideas (Matter
of Beach v Shanley, 62 NY2d 241, 255-256 [Wachtler, J.,
concurring]). That tradition is embodied in the free speech
guarantee of the New York State Constitution, beginning with
the ringing declaration that “[e]very citizen may freely speak,
write and publish ... sentiments on all subjects.” (NY Const,
art I, §8.) Those words, unchanged since the adoption of the
constitutional provision in 1821, reflect the deliberate choice
of the New York State Constitutional Convention not to
follow the language of the First Amendment, ratified 30 years
earlier, but instead to set forth our basic democratic ideal of
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liberty of the press in strong affirmative terms (see, Forkosch,
Freedom of the Press: Croswell's Case, 33 Fordham L Rev
415 [1965]).
“The expansive language of our State constitutional guarantee
(compare, NY Const, art I, §8, with US Const 1st Amend),
its formulation and adoption prior to the Supreme Court's
application of the First Amendment to the States ...
the recognition in very early New York history of a
constitutionally guaranteed liberty of the press ... and the
consistent tradition in this State of providing the broadest
possible protection to 'the sensitive role of gathering and
disseminating news of public events' ... all call for particular
vigilance by the courts of this State in safeguarding the
free press against undue interference.” (O'Neill v Oakgrove
Constr., 71 NY2d 521, 528-529.)
Thus, whether by the application of “interpretive” (e.g., text,
history) or “noninterpretive” (e.g., tradition, policy) (see,
People v P. J. Video, 68 NY2d 296, 302-303, cert denied 479
US 1091) factors, the “protection afforded by the guarantees
of free press and speech in the New York Constitution is
often broader than the minimum required by” the Federal
Constitution (O'Neill v Oakgrove Constr., 71 NY2d, at 529,
n 3, supra).
Had defendant initially presented the issue as one of
independent State constitutional law, instead of as an
undenominated argument premised on the assumed identity
of State and Federal law, it might have been resolved
on that basis a year ago. The intervening occurrence of
Milkovich, however, does not cause us to change our explicit
conclusion that the case was correctly analyzed and decided
in accordance with the core values protected by the State
Constitution (see, 74 NY2d, at 560, supra; see also, People v
Class, 67 NY2d 431). *250 Several considerations impel us
to restate those conclusions separately now, underscoring that
we decide this case on the basis of State law independently,
and that in our State law analysis reference to Federal cases is
for the purpose of guidance only, not because it compels the
result we reach (see, Michigan v Long, 463 US 1032, 1038,
n 4, 1041-1042).
First and foremost, we look to our State law because of the
nature of the issue in controversy--liberty of the press--where
this State has its own exceptional history and rich tradition
(see, discussion, at 249, supra). While we look to the unique
New York State constitutional text and history, our analysis
also is informed by the common law of this State. It has long

been our standard in defamation actions to read published
articles in context to test their effect on the average reader,
not to isolate particular phrases but to consider the publication
as a whole (see, e.g., James v Gannett Co., 40 NY2d 415,
419-420; Julian v American Business Consultants, 2 NY2d 1,
14-15, supra).
Second, we are mindful not only of our role in the Federal
system but also of our responsibility to settle the law of this
State. As has been observed, Milkovich may leave an area
of uncertainty for future litigation, with courts and authors
in the interim lacking clear guidance regarding the opinion
privilege; while all of the Supreme Court Justices agreed on
the rule, they differed sharply as to how the rule should be
applied. If we again assume the identity of State and Federal
law, and assume that Milkovich has effected no change in the
law, we perpetuate the uncertainty in our State law. Moreover,
we are concerned that--if indeed “type of speech” is to be
construed narrowly-- insufficient protection may be accorded
to central values protected by the law of this State. We would
begin the analysis--just as we did previously in this case,
and just as we did in Steinhilber (68 NY2d, at 293, supra)-with the content of the whole communication, its tone and
apparent purpose. That is a clear and familiar standard that in
our view properly balances the interests involved. It has been
consistently applied throughout the State for several years,
following State common law and following Steinhilber.
Finally, the case comes to us in the posture of a summary
judgment motion, which searches the record and presents
only issues of law. The State law issues have now been fully
briefed, and there are no factual questions to be resolved. As
the Supreme Court noted in Milkovich, the Ohio court remains
*251 free, on remand some 15 years after the challenged
article, to address State law issues (497 US, at ___, 110 S Ct,
at 2702, n 5, supra); were this case to be heard by the Supreme
Court and reversed, that would be equally true on a further
remand to this Court. In view of the costly,4 sizeable record
already amassed, including hundreds of pages of briefs, no
purpose is served by compelling these parties, on this record
and these briefs, to consider another trip to Washington, with
the prospect that State law review before this Court would
ultimately be available.
None of the concerns expressed in the Simons concurrence
persuade us that the requested State law review should be
deferred or denied.
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Any independent State law activity in one sense can frustrate
the pronouncement of Federal law. In another sense, however,
State constitutional law review--which is a responsibility of
State courts and a strength of our Federal system--advances
the process of pronouncing Federal law; a State can act as
a “laboratory” in more ways than one, as indeed Justice
Brandeis recognized in New State Ice Co. v Liebmann in his
reference to State statutes (285 US 262, 311 [dissenting];
see also, Batson v Kentucky, 476 US 79, especially, at 82,
n 1). By the same token, Federal cases, including Supreme
Court cases--even Milkovich itself--can act as a source of
guidance for State courts in formulating State law, even
though interpretation of those cases in State law decisions
reached on adequate and independent State grounds will be
unreviewable by the Supreme Court (see, Michigan v Long,
463 US, at 1041, supra).
In analyzing cases under the State Constitution, this Court
has not wedded itself to any single methodology, recognizing
that the proper approach may vary with the circumstances
(see, e.g., Rivers v Katz, 67 NY2d 485 [primacy method];
People v Stith, 69 NY2d 313, 316, n [dual method]; People ex
rel. Arcara v Cloud Books, 68 NY2d 553, supra [interstitial
method]). Several times recently we have pointedly rested
our decisions on both Federal and independent State
constitutional grounds (see, e.g., O'Neill v Oakgrove Constr.,
71 NY2d, at 528, supra; People v Stith, supra).
That analysis is particularly appropriate here because of the
unusual procedural posture of the case. The Supreme Court
*252 has specifically directed us to consider the case in light
of Milkovich, and we comply with that direction, as courts
throughout the Nation have done in similar circumstances
(see, e.g., People v Duncan, 124 Ill 2d 400, 530 NE2d
423 [1988]). But that does not compel us to ignore our
prior decision or the arguments fully presented on remand
that provide an alternative basis for resolving the case
(see, Hellman, Granted, Vacated, and Remanded--Shedding
Light on a Dark Corner of Supreme Court Practice, 67
Judicature 389, 394-395 [1984]).5 Turning our back on the
now developed, controlling State law issues would be no
service to the Supreme Court, or the litigants, or the law of
this State.
We therefore proceed to resolve this case independently as a
matter of State law, concluding that--as we previously held in
Immuno--the standard articulated and applied in Steinhilber
furnishes the operative standard in this State for separating
actionable fact from protected opinion.

B.
Letters to the editor, unlike ordinary reporting, are not
published on the authority of the newspaper or journal. In
this case, for instance, defendant's prefatory Editorial Note
signaled that the letter was to be given only the weight its
readers chose to accord McGreal's views; such reservations
may be generally understood even when letters are not
accompanied by any editorial note. Thus, any damage to
reputation *253 done by a letter to the editor generally
depends on its inherent persuasiveness and the credibility of
the writer, not on the belief that it is true because it appears
in a particular publication.
Significantly, for many members of the public, a letter to the
editor may be the only available opportunity to air concerns
about issues affecting them. A citizen troubled by things
going wrong “should be free to 'write to the newspaper':
and the newspaper should be free to publish [the] letter.
It is often the only way to get things put right.” (Slim v
Daily Tel., [1968] 1 All ER 497, 503, quoted in Pollnow v
Poughkeepsie Newspapers, 107 AD2d 10, 16 [Titone, J.], affd
on other grounds 67 NY2d 778.) The availability of such
a forum is important not only because it allows persons or
groups with views on a subject of public interest to reach
and persuade the broader community but also because it
allows the readership to learn about grievances, both from
the original writers and from those who respond, that perhaps
had previously circulated only as rumor; such a forum can
advance an issue beyond invective. Finally, at the least, the
public may learn something, for better or worse, about the
person or group that wrote such a letter (see, Franklin, Libel
and Letters to the Editor: Toward an Open Forum, 57 U Colo
L Rev 651, 663-664 [1986]). Thus, in determining how the
average person would view McGreal's letter, we take into
account that it is a letter to the editor and that “[t]he common
expectation of a letter to the editor is not that it will serve
as a vehicle for the rigorous and comprehensive presentation
of factual matter but as one principally for the expression of
individual opinion.” (145 AD2d, at 129.)
Passing from the broader social setting to the immediate
context of the letter, we note that the common expectation
regarding letters to the editor has particular pertinence here.
As the Appellate Division observed, the Journal of Medical
Primatology is directed to a highly specialized group of
readers--medical doctors, researchers and the medical and
science libraries of academic institutions. The average
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reader is thus likely not a novice in the field of medical
primatology, but brings “a well-developed understanding of
the issues facing biomedical researches using primates as
research subjects.” (145 AD2d, at 129.) The prefatory Note
additionally called particular attention to the circumstances
surrounding the letter, pointing up that this was McGreal's
view, and that *254 plaintiff's attorneys considered her
statements to be “wholly inaccurate and reckless” and “not a
fair comment” on plaintiff's proposed project.
The letter itself related to a public controversy regarding use
of live animals belonging to endangered species, including
chimpanzees, in animal experimentation and research.
McGreal (a known animal rights activist) and IPPL (whose
very name broadcasts its point of view) were fully identified
to readers of the letter. The letter made clear that its purpose
was to voice the conservationist concerns of this partisan
group in order “to draw this situation to the attention of
interested parties.” Thus, like the broader social setting of
McGreal's letter, the immediate context of the letter, together
with the prefatory Note, would induce the average reader of
this Journal to look upon the communication as an expression
of opinion rather than a statement of fact, even though the
language was serious and restrained.
Given the purpose of court review--to determine whether the
reasonable reader would have believed that the challenged
statements were conveying facts about the libel plaintiff-we believe that an analysis that begins by looking at the
content of the whole communication, its tone and apparent
purpose (Steinhilber v Alphonse, 68 NY2d, at 293, supra)
better balances the values at stake than an analysis that first
examines the challenged statements for express and implied
factual assertions, and finds them actionable unless couched
in loose, figurative or hyperbolic language in charged
circumstances (see generally, Note, Fact and Opinion in
Defamation: Recognizing the Formative Power of Context, 58
Fordham L Rev 761 [1990]). A media defendant surely has
no license to misportray facts; false statements are actionable
when they would be perceived as factual by the reasonable
person. But statements must first be viewed in their context
in order for courts to determine whether a reasonable person
would view them as expressing or implying any facts.
The difference is more than theoretical. In the present case, for
example, we conclude that what plaintiff now characterizes
as the “core premise” of the IPPL letter both expressed and
implied statements of fact that, if shown to be false (which
they were not), would be actionable. That is true as well of

other factual reference points considered by the Appellate
Division and held to be lacking in demonstrated falsity. Our
State law analysis of the remainder of the letter, however,
*255 would not involve the fine parsing of its length and
breadth that might now be required under Federal law for
speech that is not loose, figurative or hyperbolic (see, e.g.,
Unelko Corp. v Rooney, 912 F2d 1049 [9th Cir]). Isolating
challenged speech and first extracting its express and implied
factual statements, without knowing the full context in which
they were uttered, indeed may result in identifying many more
implied factual assertions than would a reasonable person
encountering that expression in context.
We conclude that the body of the letter in issue communicated
the accusations of a group committed to the protection of
primates, and that the writer's presumptions and predictions
as to what “appeared to be” or “might well be” or “could
well happen” or “should be” would not have been viewed by
the average reader of the Journal as conveying actual facts
about plaintiff. It may well be, for example, that McGreal's
statements regarding plaintiff's motivations-- if studied long
enough in isolation--could be found to contain implied factual
assertions, but viewed as IPPL's letter to the editor, it would
be plain to the reasonable reader of this scientific publication
that McGreal was voicing no more than a highly partisan point
of view.
Thus, we conclude that an approach that takes into account
the full context of challenged speech, as previously set forth
in Immuno and Steinhilber, accords with the central value
of assuring “full and vigorous exposition and expression
of opinion on matters of public interest.” (Rinaldi v Holt,
Rinehart & Winston, 42 NY2d 369, 384, cert denied 434 US
969.)
The public forum function of letters to the editor is closely
related in spirit to the “marketplace of ideas” and oversight
and informational values that compelled recognition of the
privileges of fair comment, fair report and the immunity
accorded expression of opinion. These values are best
effectuated by according defendant some latitude to publish
a letter to the editor on a matter of legitimate public
concern--the letter's author, affiliation, bias and premises
fully disclosed, rebuttal openly invited--free of defamation
litigation. A publication that provides a forum for such
statements on controversial matters is not acting in a fashion
“at odds with the premises of democratic government and
with the orderly manner in which economic, social, or
political change is to be effected” (Garrison v Louisiana, 379
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US 64, 75), but to the contrary is fostering those very values.
*256
Finally, we reaffirm our regard for the particular value of
summary judgment, where appropriate, in libel cases (see,
Karaduman v Newsday, Inc., 51 NY2d 531, 545). Indeed, this
is an additional ground for preferring the independent State
law approach to one that might make summary disposition
less likely (see, Milkovich v Lorain Journal Co., 497 US, at
___, 110 S Ct, at 2698, supra; see also, Florida Med. Center
v New York Post Co., 568 So 2d 454 [Fla Dist Ct App]). The
chilling effect of protracted litigation can be especially severe
for scholarly journals, such as defendant's, whose editors
will likely have more than a passing familiarity with the
subject matter of the specialized materials they publish. If
required as to every line of a reader's expressed viewpoint to
meet the standard of Chapadeau v Utica Observer-Dispatch
(38 NY2d 196), they may as a practical matter have little
alternative to lengthy litigation or substantial settlement. In
such instances, hypertechnical parsing of a possible “fact”
from its plain context of “opinion” loses sight of the objective
of the entire exercise, which is to assure that-- with due regard
for the protection of individual reputation--the cherished
constitutional guarantee of free speech is preserved.6 *257
Accordingly, upon reargument, following remand by the
Supreme Court of the United States, we again conclude that
the order of the Appellate Division should be affirmed, with
costs.
Simons, J.
(Concurring).
This case is before us on remand from the Supreme Court of
the United States for reconsideration in view of its intervening
decision in Milkovich v Lorain Journal Co. (497 US ___,
111 L Ed 2d 1). After reconsideration, the majority has
affirmed an order granting summary judgment to defendant. I
agree with it that judgment was properly awarded on Federal
grounds. In reconsidering the case, however, the majority has
rendered an interpretation of Milkovich which is narrower
than necessary to resolve the matter before us and one which
appears, from statements in the Milkovich opinions, to be
far more constricted than the Supreme Court intended. My
purpose in writing is not to resolve these differences over
the scope of the protection afforded by Milkovich. Only the
Supreme Court can do that. My concern is that the Supreme
Court will not have the opportunity to do so in this case

because the majority has foreclosed review by also resting its
decision on independent State grounds (see, Michigan v Long,
463 US 1032). I do not agree with the procedure followed,
particularly in the circumstances of this case, and I find the
majority's reasoning supporting the two theories inconsistent.
Accordingly, I cannot join in the opinion of the Court.
I
In pre-Milkovich decisions, the Federal and State courts had
generally concluded that statements of opinion were protected
from libel actions by the First Amendment. These holdings
were based in large part on the statement of Justice Powell that
“[u]nder the First Amendment there is no such thing as a false
idea. However pernicious an opinion may seem, we *258
depend for its correction not on the conscience of judges and
juries but on the competition of other ideas.” (Gertz v Robert
Welch, Inc., 418 US 323, 339-340.) Despite the sweep of
that language, State and lower Federal courts recognized that
Gertz had not created a blanket exemption for defamatory
words merely because they were labeled as “opinion” (see,
Steinhilber v Alphonse, 68 NY2d 283, 289-292; Cianci v
New Times Publ. Co., 639 F2d 54, 61, quoted in Milkovich
v Lorain Journal Co., 497 US, at ___, 111 L Ed 2d, at
17). False factual accusations could easily be couched in
the language of opinion. Thus, the courts quickly devised
methods of distinguishing actionable statements of fact from
nonactionable statements of opinion. The test was divided
into various methods of determining whether the statements
conveyed a precise meaning which could be characterized as
true or false and, if the words were ambiguous, by resolving
the ambiguity after an examination on the context in which the
statements appeared (see, Ollman v Evans, 750 F2d 970, 976,
cert denied 471 US 1127; Steinhilber v Alphonse, 68 NY2d
283, 292, supra).
The Supreme Court addressed the issue directly for the
first time in Milkovich, holding that there is no separate
constitutional privilege for statements that might be labeled
“opinion”. The Court recognized that statements on matters
of public concern must be provable as false before they are
actionable and that requires a determination of whether they
are matters of opinion or fact. Matters of public concern
which do not contain a “provably false factual connotation”
receive full constitutional protection (id., 497 US, at ___, 111
L Ed 2d, at 18). Next, the Court recognized protection for
statements that cannot “reasonably [be] interpreted as stating
actual facts” about an individual (Hustler Mag. v Falwell, 485
US 46, 50). Avoiding literal definitions, the Court stated that
prior case law required an examination of the “circumstances”
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in which the statement was made (Milkovich v Lorain Journal
Co., supra, at ___, at 16; see, Hustler Mag. v Falwell, supra;
Greenbelt Publ. Assn. v Bresler, 398 US 6, 13; Letter Carriers
v Austin, 418 US 264, 284-286). This “assur[es] that public
debate will not suffer for lack of 'imaginative expression' or
the 'rhetorical hyperbole' which has traditionally added much
to the discourse of our Nation” (Milkovich v Lorain Journal
Co., 497 US, at ___, 111 L Ed 2d, at 19).
It can be argued that the Milkovich decision did not change
*259 the law of defamation as it was previously applied
by State and lower Federal courts. Justice Brennan did not
believe it had and it is notable that the majority did not
take exception to his observation that the Court had merely
restated the law “lower courts have been relying on for
the past decade” (see, Milkovich v Lorain Journal Co.,
supra, at ___, at 21 [Brennan, J., dissenting]). His view is
shared by others (see, e.g., The Supreme Court, 1989 Term-Leading Cases, 104 Harv L Rev 219, 223). Justice Brennan's
disagreement with the result was based simply upon the
application of the rule, i.e., what a “reasonable reader” would
have understood the statements in Milkovich to mean. The
majority believed that the challenged statements could be
interpreted as either stating or implying defamatory facts;
Justices Brennan and Marshall believed that they could not.
II
The majority holds in the first part of its opinion, considering
plaintiff's claim under the Federal Constitution, that summary
judgment was properly granted to defendant. It then asserts
that Milkovich creates “uncertainty” as to whether the
“context” of a statement may be considered and interprets
Milkovich as stating a rule which protects opinion only in
“special situations” involving “loose, figurative, hyperbolic
language” (majority opn, at 245). Thus, after resolving
plaintiff's claim under the Federal Constitution, the majority
reopens the issue with its interpretation as justification for its
additional ruling on State constitutional grounds recognizing
a greater importance for context.
Context is not controlling in this case, however, under either
the majority's narrow view of Milkovich or our State rules.
The Appellate Division, in a unanimous 27-page analysis of
plaintiff's claims stated that, for the most part, the McGreal
letter was a constitutionally protected expression of opinion.
To the extent the court identified unambiguous assertions
of fact, it found that they had not been proven false--or
indeed were demonstrably true-- and therefore ruled that
plaintiff failed to meet its burden of proof (see, Philadelphia

Newspapers v Hepps, 475 US 767, 776). We accepted its
conclusion when the case was first before us and the majority
again accepts it for the purpose of deciding the Federal
question (see, *260 majority opn, at 245-246, 248, n 3).1
Thus, plaintiff's claims fail regardless of the “circumstances”
or “context” in which the alleged defamatory words appear.
Nevertheless, the majority proceeds to examine the context
of the statements under the State Constitution because
a different conclusion could conceivably emerge under
Milkovich (majority opn, at 248, n 3). If certain statements in
the McGreal letter alleged to be defamatory may be actionable
after Milkovich the majority should identify them in its
discussion of the Federal claim and deny summary judgment.
That is the request made of us by the Supreme Court:
examine plaintiff's defamation claim in light of Milkovich and
determine if a cause of action is stated. The majority has
failed to do so, however, hypothesizing that some unspecified
statement may be actionable unless considered in context
under a broad State rule permitting such evaluation. Its grant
of summary judgment on Federal grounds, based on a narrow
view of Milkovich in which context is not controlling, is
inconsistent with the discussion on State law in which context
becomes critical. It leaves both grounds for the decision
suspect and seriously impairs the credibility of the Court's
analysis.
III
Aside from these considerations, there are several
institutional concerns which should be addressed.
This Court, as the highest court in the State, is primarily
concerned with the institutional function of declaring
and applying constitutional and common-law principles,
authoritatively interpreting statutes and formulating policy
on issues of State-wide concern. When the Court reviews
a question of Federal constitutional law, however, it acts as
part of a larger judicial system embracing not only New
York but the Nation as a whole. When Federal questions
are presented, its institutional functions are subordinated
to the Supreme Court and it *261 acts, in effect, as an
intermediate court. Notwithstanding this different role, it is
important that State courts participate in the Nation's court
structure. They have much to contribute to the Supreme
Court's determination of Federal law by addressing the issues
thoroughly and persuasively and providing local perspectives
for the development of constitutional rules (see, Johnson v
Louisiana, 406 US 356, 376; New State Ice Co. v Liebmann,
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285 US 262, 311 [Brandeis, J., dissenting]). Inasmuch as the
Supreme Court is charged with the ultimate responsibility
for pronouncing Federal law, however, it should be given
the opportunity to accept, modify or reject a State court's
determination of what the Federal Constitution requires.

us in the performance of our institutional responsibilities
by deciding State constitutional law issues and then, by
procedural means, foreclosing our review of their decisions.

Our unnecessary reliance on State law in this case frustrates
that process. Under general principles, Supreme Court
jurisdiction to review a Federal question fails if the decision
of the State court is also based on adequate and independent
State grounds (see, Michigan v Long, 463 US, supra, at 1038,
n 4, 1041-1042; Fox Film Corp. v Muller, 296 US 207, 210;
cf., Delaware v Prouse, 440 US 648, 651-653; and see, Ohio
v Johnson, 467 US 493, 499; Comment, Ohio v Johnson: The
Continuing Demise of the Adequate and Independent State
Ground Rule, 57 U Colo L Rev 395, 416). The Supreme Court
will not review the matter because it can no longer control
the litigation; its decision would constitute merely an advisory
opinion. The State court's pronouncements on Federal law,
correct or not, thus become judicial dictum because they are
not the dispositive reasons for the Court's decision.

followed in this case is considered.2 Our original decision
contained no statement that it rested on independent State
grounds (see, 74 NY2d 548). With the case in that posture, the
Supreme Court granted certiorari, indicating its desire to pass
on the issues of Federal law, and remitted the case to us as
a matter of comity before ruling so that we might reconsider
it in light of the intervening Milkovich decision. We have
reviewed the appeal and concluded that under Milkovich the
plaintiff has failed to satisfy its burden of proving defamation.
The majority does not stop there, however. Having previously
invited Supreme Court review by *263 failing to rest our
decision on independent State grounds, it now changes course
and blocks that review by asserting them.

Resting the decision on dual grounds also violates established
rules of judicial restraint. Traditional doctrine holds that a
court should decide no more than necessary to resolve the
dispute before it. Constitutional questions should be avoided
if possible (see, Communist Party v Catherwood, 367 US 389,
392; People v Felix, 58 NY2d 156, 161; Matter of Beach v
Shanley, 62 NY2d 241, 254). The practice of deciding a case
on dual grounds, thereby insulating the Federal question from
Supreme Court review has been described as “illegitimate”
(see, Bice, Anderson and the Adequate State Ground, 45
S Cal L Rev 750, 757; Collins, The Once “New Judicial
Federalism” and Its Critics, 64 Wash L Rev 5, 7 [quoting
Bice and criticisms of the California Supreme Court's practice
of dualism by various public officials]). It is said to be
not only contrary to the general rules underlying judicial
restraint but also a perversion of the “new federalism”,
pushing State *262 constitutional power beyond its proper
limits by purporting to state Federal law but insulating the
analysis from review by the Supreme Court. The inevitable
consequence of dual reliance is that the Supreme Court,
charged with ultimate authority in the area, loses a measure
of control over the law it has created. To the extent that we
declare Federal law but foreclose review, we undermine the
Supreme Court's institutional role, denying it the opportunity
to harmonize divergent State court decisions or speak on
issues it deems important. The result is much the same as if the
four departments of the Appellate Division were to frustrate

Whether criticisms of the practice of dual reliance are justified
as a general proposition, they are valid when the procedure

The majority contends this procedure is warranted by
concerns of finality and judicial economy. Those are practical
concerns present in every case. They rarely justify overriding
established rules of judicial restraint and they should hardly
control the decision-making process in this case. If the law
was such that plaintiff could prevail on Federal grounds
but could not prevail on State grounds, then resort to
the protection afforded by our State Constitution might be
justified. But plaintiff has no cause of action on Federal
grounds, even with the narrow protection the majority accords
defendant under Milkovich. If, notwithstanding this holding,
we had proceeded in our Federal analysis to examine the role
of context in opinion cases it would represent inexcusable
dictum because it would not control the outcome of the case.
It becomes no less so because the discussion is cast in terms
of State law.
The result of reaching both State and Federal grounds is
that the discussion of Federal law, under Supreme Court
precedent, is dictum because we have relied on independent
State grounds. Conversely, the discussion of State grounds
is largely dictum because context is not controlling in this
case. The process is not in keeping with our institutional
responsibility to provide stability and certainty in the
development of law.
Accordingly, I concur for affirmance solely on the ground that
the plaintiff's claims are not actionable under the holding in
Milkovich v Lorain Journal Co. (supra).
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Titone, J.
(Concurring).
As do each of the other six members of this Court, I
concur in the conclusion that plaintiff has not established
an actionable defamation and that, accordingly, its complaint
was properly dismissed. I also join in many of the concerns
addressed in Judges Simons's and Hancock's concurrences
about the propriety and wisdom of deciding this appeal on
alternative State and Federal constitutional analyses. Judge
Simons's extended discussion of the apparent inconsistency
in the majority's two-part analysis, as well as his review
of the jurisprudential considerations militating against the
majority's use of the “dual” approach in this case, are thorough
and persuasive, and require no further elaboration here.*
Nonetheless, I have chosen to write separately because,
*264 in my view, the controlling legal principles should, at
least in the first instance, be derived from State, rather than
Federal, law.
Even if, as the majority's opinion suggests, the Supreme
Court's recent decision in Milkovich v Lorain Journal Co.
(497 US ___, 110 S Ct 2695) has changed the contours of
what is actionable under the Federal Constitution (but see,
497 US, at ___, 110 S Ct, at 2708-2709, supra [Brennan,
J., dissenting]; see also, concurring opns per Simons, J., at
258-259, Hancock, Jr., J., at 268), its over-all significance for
our present purposes should not be overestimated. Milkovich
and its predecessor Gertz v Robert Welch, Inc. (418 US 323)
merely established and shaped the constitutional floor below
which State defamation rules may not fall (see, People ex
rel. Arcara v Cloud Books, 68 NY2d 553, 557; see also,
Kaye, Dual Constitutionalism in Practice and Principle, 61
St John's L Rev 399, 403). As such, they simply delineated
the limitations imposed by the First Amendment on the Statederived common-law rights of defamation plaintiffs. There is
nothing in Milkovich or any of the related cases that impairs
the States' power to impose additional limitations, based on
either their own Constitutions or the traditions underlying
their previously established common-law doctrines (see, e.g.,
PruneYard Shopping Center v Robins, 447 US 74).
Thus, our first obligation as a State common-law court is to
determine whether the dismissal of this plaintiff's complaint
is consistent with our State's common-law and constitutional
defamation rules. Resolution of this question is, in my view,
a necessary and logically prior step that must be taken

before any Federal constitutional issue is considered. As one
State court has aptly observed: “The proper sequence is to
analyze the state's law, including its constitutional law, before
reaching a federal constitutional claim. This is required, not
for the sake either of parochialism or of style, but because
the state does not deny any right claimed under the federal
Constitution when the claim before the court in fact is fully
met by state law” ( *265 Sterling v Cupp, 290 Ore 611, 614,
625 P2d 123, 126, quoted in Massachusetts v Upton, 466 US
727, 736 [Stevens, J., concurring]; accord, State v Badger, 141
Vt 430, 448, 450 A2d 336, 347 [“(f)ulfillment of this Court's
responsibilities as a member of the federalist system requires
us to consider the availability of state grounds before federal
appeal”]).
Under our system of federalism, the State courts have both
the privilege and the responsibility of enunciating the State's
law and providing the first line of protection for the people's
liberties. “It is also important that state judges do not
unnecessarily invite [the Supreme Court] to undertake review
of state-court judgments” (Massachusetts v Upton, supra, at
737 [Stevens, J., concurring]).
With these principles in mind, I would decide this case solely
by reference to New York State law, specifically its commonlaw defamation precepts. Indeed, in this State there exists
a pre-Gertz body of case law that remains untouched by
Milkovich and provides an ample framework for resolving the
issue placed before us on this remand.
As this Court observed the first time this case was before
it, the roots of the modern, constitutionally based opinion
privilege lie in the common-law doctrine according a
qualified privilege to “fair comment” (74 NY2d, at 555).
This doctrine has existed as part of New York's common law
of defamation, albeit in cramped form, since at least 1840,
when a journalist named Stone was sued for his vitriolic
denunciation of a book authored by James Fenimore Cooper
(Cooper v Stone, 24 Wend 434; see also, Bingham v Gaynor,
203 NY 27; Triggs v Sun Print. & Publ. Assn., 179 NY
144; Hamilton v Eno, 81 NY 116). By 1930, this Court had
unequivocally stated that “[e]very one has a right to comment
on matters of public interest and concern, provided he does
so fairly and with an honest purpose.” (Hoeppner v Dunkirk
Print. Co., 254 NY 95, 99.) And, by the latter half of the
twentieth century, the “fair comment” doctrine was being
applied expansively so as to make New York's commonlaw defamation rules consistent with the State and Federal
constitutional guarantees of free speech, as well as with the
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value that society places on the open and free exchange of
ideas (see, e.g, Julian v American Business Consultants, 2
NY2d 1; see also, Cole Fisher Rogow, Inc. v Carl Ally, Inc.,
25 NY2d 943).
To be sure, when New York Times Co. v Sullivan (376 US 254)
and its progeny introduced a constitutional dimension into
the law of defamation, judicial attention shifted away *266
from the evolving common-law “fair comment” privilege
and, in its stead, a parallel body of constitutional case law
premised on the dictum in Gertz v Robert Welch, Inc. (418
US 323, 339-340, supra) was developed (see, e.g., Rinaldi v
Holt, Rinehart & Winston, 42 NY2d 369), culminating in our
Court's recent decisions in Steinhilber v Alphonse (68 NY2d
283) and this case (74 NY2d 548, supra). However, now that
Gertz has proven to be a false lead, we may, without serious
difficulty, retrace our steps and pick up the path where we
left it when Gertz was decided. Such a course would lead to
essentially the same conclusion that the majority has reached,
i.e., that the statements plaintiff challenges are not actionable.
As was true of the line of cases built upon Gertz v Robert
Welch, Inc. (supra), the central concern of the “fair comment”
cases was to protect both “the right to comment on public
affairs” and “the public's access to important information”
(see, Immuno AG. v Moor-Jankowski, 74 NY2d 548, 556,
supra). In furtherance of that concern, it is highly appropriate
to consider the context, tone and character of a statement
challenged as defamatory when determining whether it
constitutes a privileged “fair comment” or an actionable
assertion of fact. Indeed, our common-law cases have often
included references to reading the challenged work “as a
whole” and in their proper context (e.g., James v Gannett
Co., 40 NY2d 415, 419-420; Julian v American Business
Consultants, 2 NY2d 1, 14-15, supra). The majority's current
rationale, which emphasizes “the content of the whole
communication, its tone and apparent purpose” (majority
opn, at 254), fits easily and neatly within this analytical
framework.
The approach I advocate--considering State commonlaw principles before looking to the State Constitution's
strictures--is particularly apt in this context, where the cause
of action and the corresponding rights and duties of the
parties are themselves creatures of the common law. In
most of our prior decisions holding a State constitutional
provision to be more protective of individual liberties than
its Federal counterpart, the particular right at issue had
no source at all other than constitutional law. In People

v Griminger (71 NY2d 635), People v P. J. Video (68
NY2d 296), People v Class (67 NY2d 431) and People v
Bigelow (66 NY2d 417), for example, we were called upon
to decide the scope of the rights conferred by article I, §
12 of our State Constitution where the only other possible
source of the protection was the Fourth Amendment to
the Federal Constitution--and that source had been ruled
*267 unavailable (cf., People v Johnson, 66 NY2d 398;
see also, People ex rel. Arcara v Cloud Books, 68 NY2d
553, supra [constitutional free speech guarantee]; People v
Bethea, 67 NY2d 364 [constitutional privilege against selfincrimination]; Sharrock v Dell Buick-Cadillac, 45 NY2d 152
[constitutional due process guarantee]; People v Hobson, 39
NY2d 479 [constitutional right to counsel guarantee]). In such
circumstances, there is no choice but to invoke the State
Constitution, and we properly did not hesitate to do so.
Here, in contrast, the controversy concerns the scope of,
and restrictions upon, private rights whose immediate source
is a judicially created common-law cause of action, i.e.,
defamation. In this context, it seems more than a little
anomalous to leap directly to an inquiry into what the
State Constitution forbids. Implicit in such an inquiry is the
assumption that were it not for the constitutional restraints, the
law would permit what is determined to be constitutionally
forbidden. While such an approach may be required when
the court is called upon to enforce an unambiguous rule
established by another branch of government, such as a
legislative enactment, it seems out of place when the rule to
be enforced is a common-law rule of the courts' own making.
In the latter circumstance, the sounder approach is to simply
shape the common-law rule so as to avoid a constitutional
clash. Such an approach is particularly appropriate in an
area where, as here, the common law has not developed and
hardened to the point where a constitutionally compatible rule
is foreclosed by clear precedent.
Whether we use common-law principles to “inform” our
constitutional analysis (majority opn, at 250) or instead
reverse that order of priority as I suggest (see also, People v
Conyers, 52 NY2d 454) is not merely a matter of semantics.
The approach I suggest has the advantage of being in harmony
with the well-established principle that courts should avoid
passing upon constitutional questions when the case can be
disposed of in another way (e.g., Matter of Beach v Shanley,
62 NY2d 241, 254; People v Felix, 58 NY2d 156, 161). It also
avoids a problem I have previously mentioned in connection
with constitutionally based decision making, i.e., the practical
difficulty of reversing or modifying the rule that the judiciary
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has adopted (see, Titone, State Constitutional Interpretation:
The Search for an Anchor in a Rough Sea, 61 St John's L Rev
431, 439, and n 39; see also, Maltz, The Dark Side of State
Court Activism, 63 Tex L Rev 995, 1000). *268
In summary, I agree with the majority's ultimate conclusion
that the statements contained in the McGreal letter do
not constitute express or implied assertions of fact and
are therefore not actionable under our State's law. That
conclusion, for me, ends the inquiry. Accordingly, I vote to
affirm the decision below dismissing plaintiff's complaint.
Hancock, Jr., J.
(Concurring).
I agree with Judge Simons (concurring opn, part II) that this
appeal is properly resolved under Milkovich v Lorain Journal
Co. (497 US ___, 110 S Ct 2695) without addressing the
issue of context. Were a discussion of this issue warranted,
however, I would hold that nothing in Milkovich suggests that
the Supreme Court has altered its attitude toward the context
of and circumstances surrounding written or spoken words
as an obvious and ordinarily indispensable consideration in
deciding the legal question “of what the average person
hearing or reading the [words] would take [them] to mean”
(Steinhilber v Alphonse, 68 NY2d 283, 290). On the contrary,
the majority's opinion in Milkovich and its discussion of

the “context” cases (see particularly, Greenbelt Publ. Assn.
v Bresler, 398 US 6, 13-14; Letter Carriers v Austin, 418
US 264, 284-286; Hustler Mag. v Falwell, 485 US 46,
53-57) as well as Justice Brennan's dissenting opinion in
Milkovich (see particularly, 497 US, at ___, 110 S Ct, at
2708-2710) lead me to the conclusion that context continues
as a factor of undiminished significance and that the Federal
law as summarized in Steinhilber v Alphonse (68 NY2d
283, 289-292, supra) is essentially unchanged (accord, The
Supreme Court, 1989 Term--Leading Cases, 104 Harv L Rev
219, 223; see also, concurring opn of Simons, J., at 258-259).
There are cases, in my opinion, where basing a decision
on both Federal and State constitutional grounds may be
entirely appropriate. For the reasons stated by Judge Simons
(concurring opn, at 262-263), however, I am persuaded that
this is not such a case. Accordingly, I would affirm solely on
the ground that plaintiff has no cause of action under Federal
law.

Chief Judge Wachtler and Judges Alexander and Bellacosa
concur with Judge Kaye; Judges Simons, Titone and
Hancock, Jr., concur in result in separate opinions.
Upon reargument, following remand by the Supreme Court of
the United States, order affirmed, with costs. *269
Copr. (C) 2022, Secretary of State, State of New York

Footnotes
The letter defendant actually sent to plaintiff enclosed the McGreal letter, noting that “if the allegations in her letter can
1

2

3

be proved to us to be incorrect we will return the letter to Dr. McGreal declining its publication.” It further noted “past
results of interventions” by McGreal regarding animal exportation and experimentation programs in India, Bangladesh and
elsewhere, and that “[i]t is the policy of the Journal to allow all the concerned parties to take a position in a controversial
matter.”
In Milkovich's action (Scott pursued a separate action on the same article), the Ohio Supreme Court--only shortly before
Ollman was handed down--had actually reversed the summary judgment awarded to defendants, concluding that the
statements in issue were factual assertions and not constitutionally protected opinion (Milkovich v News-Herald, 15
Ohio St 3d 292, 473 NE2d 1191, cert denied 474 US 953). Only after Ollman did the Ohio Supreme Court dismiss the
complaints--Scott's as well as Milkovich's--as protected opinion. From the case chronology it is obvious that the Ohio
court considered the latter two Ollman factors determinative.
In this section of the opinion, we follow plaintiff's format, analyzing the “core premise” under Milkovich. Plaintiff additionally
continues to press all of its prior defamation claims, and makes clear that its case is not limited to the core premise.
While we believe that we have complied with the Supreme Court mandate by reviewing the express and implied factual
assertions of the McGreal letter and New Scientist article as they were identified by the Appellate Division, it is impossible
to state with complete certainty that some of the statements previously considered protected opinion, because of the
language and format of the speech, would not now be viewed as implied assertions of fact. This may be an area of
uncertainty left open by Milkovich (see, The Supreme Court, 1989 Term--Leading Cases, 104 Harv L Rev 219, 226-227
[1990]).
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4
5

6

1

2

The affidavit of one of the original parties, dated September 3, 1986, indicates that the insurance company settled with
plaintiff over her protest when legal costs exceeded several hundred thousand dollars.
As Professor Hellman indicates in this and his fuller treatment of the subject of Supreme Court orders of “grant, vacate and
remand” (the GVR) (see, Hellman, The Supreme Court's Second Thoughts: Remand for Reconsideration and Denials
of Review in Cases Held for Plenary Decisions, 11 Hastings Const LQ 5 [1983]), the GVR remains a mystery to most
of the legal profession (id., at 5-6). Of 90 cases he studied in which there was at least a surface inconsistency between
the vacated judgment and the cited decision, the lower court in more than 60 adhered to its original ruling, reviewing
the Supreme Court decision but upholding its own earlier judgment on some other ground (67 Judicature, at 394-395).
There is no basis for the declaration that the Supreme Court here was “indicating its desire to pass on the issues of
Federal law and, as a matter of comity, remitted the case to us before ruling so that we might reconsider it in light of the
intervening Milkovich decision.” (Simons, J., concurrence, at 262.) Moreover, the word “illegitimate” is taken wholly out of
context from Bice, Anderson and the Adequate State Ground, 45 S Cal L Rev 750 (1972) (concurrence, at 261). Indeed,
the author of that article makes clear that foreclosing dual constitutional analysis in all circumstances “would prevent the
legitimate efficiency gains that fully deciding the state and federal claims often can provide”. (Id., at 758.)
A few words are in order about the various concurrences. All of the concurrers joined unanimously in the first Immuno
opinion (which invoked both the State and Federal Constitutions as the basis for decision), they joined unanimously in
the Steinhilber analysis beginning with the content of the whole communication, its tone and apparent purpose (68 NY2d
283, 293), and they all now join unanimously in awarding summary judgment to defendant.
Judge Simons would affirm on Federal constitutional grounds alone, deferring the State constitutional issues that have
been fully briefed and argued for a further remand by the United States Supreme Court. Judge Hancock also would affirm
on Federal constitutional grounds alone. Unlike Judge Simons, however, he does not view dual constitutional analysis
as “illegitimate” (see, e.g., People v Cintron, 75 NY2d 249, 259 [Hancock, Jr., J.]; People v Dietze, 75 NY2d 47, 50, n
1 [Hancock, Jr., J.]; Seawall Assocs. v City of New York, 74 NY2d 92, 115-116 [Hancock, Jr., J.]; O'Neill v Oakgrove
Constr., 71 NY2d 521, 528-529 [Hancock, Jr., J.]; People v Stith, 69 NY2d 313, 316, n [Hancock, Jr., J.]). Judge Titone
agrees (Titone, J., concurrence, at 263-264).
Because the Federal analysis is conclusive, Judges Simons and Hancock would decide this case on Federal law alone.
Because the Federal analysis is inconclusive, Judge Titone would decide this case on State law alone. Judge Titone,
however, would not decide the case on the basis of State constitutional law, as briefed and argued by the parties. Although
he would reach “essentially the same conclusion that the majority has reached” (Titone, J., concurrence, at 266), he would
do so on the basis of State common law. Apart from the fact that defendant has not tendered his argument on this basis,
the first Immuno opinion was expressly premised on State and Federal constitutional grounds. Even on a clean slate, this
Court has not previously wedded itself to the primacy methodology (Titone, J., concurrence, at 264-265), nor have we
hesitated to recognize a constitutional right with its source in the common law (see, e.g., Rivers v Katz, 67 NY2d 485).
Among the possible approaches to the single result we all agree is correct--the concurrers have now put the full range of
alternatives before the public--we continue to believe that the majority's choice best serves all of the interests at stake.
For some reason, the majority believes its obligation to examine plaintiff's Federal claim is limited to reviewing the “express
and implied factual assertions ... as they were identified by the Appellate Division” (majority opn, at 248, n 3). On a motion
for summary judgment, however, the Court is required to pass on the defamatory nature of all the statements alleged to
be actionable. Although the majority appears to believe the Appellate Division did not perform this function, it explicitly
stated that it had done so (see, 145 AD2d 114, 143 [“of the many statements cited by the plaintiff ... there was not one
that was actionable”]).
As Judge Kaye notes (majority opn, at 251), neither the Court nor its individual Judges have consistently followed
any announced standards for departing from Federal law to adopt a different State rule or settled on any preferred
methodology for doing so (but see, People v P. J. Video, 68 NY2d 296). No problem is presented when, as in the first
appeal in this case, we perceive Federal and State law to be the same. But when they diverge, we have followed a
variety of approaches. Indeed, the Court recently has appeared to shy away from establishing any standards and, without
guidance from us, parties have been free in cases asserting both Federal and State constitutional claims to rely on the
general equities of the case, to appeal to the subjective views of the individual Judges on what the rule ought to be
and to urge adoption of the methodology best suited to arrive at the desired result. Hopefully we will, in time, achieve
an articulable consensus on how these matters should be handled. To that end, I first stated my opposition to the dual
method in Matter of Patchogue-Medford Congress of Teachers v Board of Educ. (70 NY2d 57, 71 [Simons, J., concurring])
and my opposition to going beyond the necessities of the case to declare new State law in People v Vilardi (76 NY2d
67, 78 [Simons, J., concurring]).
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*

Like Judge Hancock, I would not rule out the use of the “dual” approach in cases where the posture makes it necessary
or appropriate (see, e.g., People v Dunn, 77 NY2d 19). In this case, however, the approach seems particularly inapt
because, as the majority itself admits, its Federal constitutional analysis is inconclusive. Further, to the extent that a
tentative conclusion has been reached, the Federal analysis leads to the same conclusion as does the “independent and
adequate” State law rationale and, consequently, is unnecessary dictum.
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independent unqualified right to examine books or records on
monthly basis, it is irrelevant whether examination request
pursuant to Lien Law § 76 duplicates discovery requests in
pending Federal actions.
234 A.D.2d 930, 651 N.Y.S.2d 835

*930 International Association of Heat
& Frost Insulators and Asbestos Workers
Local No. 26 Welfare Fund, Pension Fund
and Annuity Fund, by William Urquhart
et al., as Trustees, et al., Appellants,
v.
Hebert Industrial Insulation,
Inc., et al., Respondents.
Supreme Court, Appellate Division,
Fourth Department, New York
1704
(December 30, 1996)

CITE TITLE AS: International
Assn. of Heat & Frost Insulators
& Asbestos Workers Local No. 26
Welfare Fund, Pension Fund & Annuity
Fund v Hebert Indus. Insulation
HEADNOTE
LIENS
TRUSTS FOR LABORERS AND MATERIALMEN
(1) Supreme Court erred in denying petitioner's application
to examine respondents' books and records pursuant to Lien
Law §§ 75 and 76; respondents are trustees of seven statutory
trusts imposed on proceeds from seven projects to improve
certain private and public properties; as beneficiaries of trusts,
petitioners are entitled to examine books or records of trustee
once per month --- Contention that examination pursuant to
Lien Law § 76 is equivalent of discovery and inspection
under CPLR 3120 and is therefore subject to protective
order under CPLR 3103 is rejected --- Petitioners did not
elect their remedies by filing Federal actions or mechanics'
liens; trust fund remedy under article 3-A of Lien Law is
not exclusive and does not preclude creditor from pursuing
other remedies to enforce lien --- Because petitioners have

Order unanimously reversed on the law without costs and
petition granted.
OPINION OF THE COURT
Supreme Court erred in denying petitioner's application to
examine respondents' books and records pursuant to Lien
Law §§ 75 and 76. Respondents are the trustees of seven
statutory trusts imposed on the proceeds from seven projects
to improve certain private and public properties (see, Lien
Law § 71 [2] [d]; [4]; see also, Alibrandi Bldg. Sys. v Pahl
Constr. Co., 187 AD2d 957, 958). As beneficiaries of the
trusts, petitioners are entitled to examine the books or records
of the trustee once a month (see, Lien Law § 76 [1] [a], [b];
[5]).
We reject the contention that an examination pursuant to Lien
Law § 76 is the equivalent of discovery and inspection under
CPLR 3120 and is therefore subject to a protective order
under CPLR 3103 (see, G & B Lab. Installation v Beekman
Downtown Hosp., 66 Misc 2d 441).
We agree with petitioners that they did not elect their remedies
by filing Federal actions or mechanics' liens. It is well settled
that the trust fund remedy under article 3-A of the Lien
Law is not exclusive and does not preclude a creditor from
pursuing other remedies to enforce the lien (see, Matter of
John R. Philip, Inc. v Langella, 285 App Div 1038; see also,
Poughkeepsie Iron & Metal Co. v Ermco Erectors, 79 Misc
2d 142, 142-143).
Finally, because petitioners have an independent unqualified
right to examine the books or records on a monthly basis
(see, Lien Law § 76 [1] [a]), it is irrelevant whether the
examination request pursuant to Lien Law § 76 duplicates
discovery requests in pending Federal actions. (Appeal from
Order of Supreme Court, Monroe County, Calvaruso, J.-Discovery.)

Present--Pine, J. P., Fallon, Wesley, Davis and Boehm, JJ.
Copr. (C) 2022, Secretary of State, State of New York
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Public employees do not check all of their First
Amendment rights at the door upon accepting
public employment. U.S.C.A. Const.Amend. 1.

KeyCite Yellow Flag - Negative Treatment
Declined to Follow by Rose v. Stephens, 6th Cir.(Ky.), June 3, 2002

165 F.3d 154
United States Court of Appeals,
Second Circuit.

13 Cases that cite this headnote
[2]

J. Blaine LEWIS, Plaintiff–Appellee,
v.
Bruce D. COWEN, Roland H.
Lange, and William V. Hickey,
Individually, Defendants–Appellants.
No. 97–7895.
|
Argued Feb. 2, 1998.
|
Decided Jan. 15, 1999.
Synopsis
Terminated chief of state lottery unit brought action against
state officials alleging violations of First Amendment and
state law. The United States District Court for the District
of Connecticut, Alfred V. Covello, Chief District Judge,
entered judgment for unit chief. The same Court, Smith,
United States Magistrate Judge, 979 F.Supp. 99, awarded unit
chief attorney fees. Officials appealed. The Court of Appeals,
Walker, Circuit Judge, held that: (1) unit chief spoke on matter
of public concern when he refused to follow order that he
positively present proposed game changes to gaming board;
(2) state's interest in effective and efficient operation of lottery
division outweighed unit chief's First Amendment interest in
refusing to present changes to board; and (3) officials were
immune from liability for alleged wrongful termination.

Public Employment
limitation of rights

Relinquishment or

Public employees may not be compelled to
abandon all of their constitutional rights as
a prerequisite to obtaining or continuing their
employment.

[3]

Constitutional Law
Conditions for
employment; relinquishment of rights
Public employees retain right of freedom of
expression as guaranteed by First Amendment.
U.S.C.A. Const.Amend. 1.
2 Cases that cite this headnote

[4]

Constitutional Law
Expression, and Press

Freedom of Speech,

Constitutional Law
speaking

Right to refrain from

First Amendment protects the right to refrain
from speaking just as surely as it protects the
right to speak. U.S.C.A. Const.Amend. 1.
4 Cases that cite this headnote
[5]

Constitutional Law

Discharge

Determination whether public employer has
violated First Amendment by firing public
employee for engaging in speech requires a
balance between interests of employee, as
citizen, in commenting upon matters of public
concern and interest of state, as an employer,
in promoting efficiency of public services
it performs through its employees. U.S.C.A.
Const.Amend. 1.

Reversed.
Weinstein, District Judge, sitting by designation, concurred
and filed opinion.

West Headnotes (30)

22 Cases that cite this headnote
[1]

Constitutional Law
Forfeiture or
relinquishment of rights

[6]

Constitutional Law
Officials
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Courts must ensure that governments do not
use their status as employers as a subterfuge to
undermine free speech. U.S.C.A. Const.Amend.
1.

[7]

[10]

5 Cases that cite this headnote
Constitutional Law
Public or private
concern; speaking as “citizen”

5 Cases that cite this headnote
[11]

Constitutional Law
interference

Disruption or

Constitutional Law
services

Efficiency of public

In public employee's action alleging free
speech violation, if public speech addresses
a matter of public concern, court balances
interests of employer in providing effective
and efficient public services against employee's
right to free expression, considering whether
the statement sought to be protected impairs
discipline by superiors or harmony among
co-workers, has detrimental impact on close
working relationships, or impedes performance
of speaker's duties or interferes with the
regular operation of the enterprise. U.S.C.A.
Const.Amend. 1.
25 Cases that cite this headnote
Constitutional Law
interference

7 Cases that cite this headnote

Balancing of interests

9 Cases that cite this headnote
[12]

Constitutional Law
interference

Disruption or

Weight afforded each side of balancing test
for determining whether public employee's free
speech rights have been violated varies with
content of the speech; the more the employee's
speech touches on matters of significant public
concern, the greater the level of disruption to
the government that must be shown. U.S.C.A.
Const.Amend. 1.
16 Cases that cite this headnote
[13]

Constitutional Law
reprimand

Discipline or

Balance of interests considered in determining
whether public employee's free speech rights
have been violated is affected by the nature of the
disciplined employee's responsibilities. U.S.C.A.
Const.Amend. 1.

Disruption or

In public employee's action alleging free
speech violation, government bears burden of
demonstrating that the speech threatens to
interfere with government operations. U.S.C.A.
Const.Amend. 1.

Constitutional Law

Balancing test for determining whether public
employee's free speech rights have been violated
is more likely to favor the government when an
employee directly confronts his or her supervisor
with objectionable language than when an
employee engages in equivalent speech on his
or her own time and not in front of co-workers.
U.S.C.A. Const.Amend. 1.

141 Cases that cite this headnote

[9]

Public Employees and

Manner, time, and place in which public
employee's speech occurs is important in
determining whether it is protected. U.S.C.A.
Const.Amend. 1.

In determining whether public employee speech
is protected by the First Amendment, a
court first must decide whether the speech
addresses a matter of public concern. U.S.C.A.
Const.Amend. 1.

[8]

Constitutional Law
Officials

[14]

Constitutional Law

Discharge

Although policymaking public employee may
be discharged on basis of political affiliation
such as membership or lack of membership in
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a particular political party, that same employee
may not be discharged on basis of specific speech
on matters of public concern unless Pickering
balancing test favors employer; where discharge
is based on discrete incidents of speech rather
than political affiliation, Pickering provides the
appropriate analysis. U.S.C.A. Const.Amend. 1.

7 Cases that cite this headnote
[18]

Constitutional Law
interference

Whether public employee's speech addresses a
matter of public concern is a question of law
for the court to decide, taking into account the
content, form, and context of a given statement
as revealed by the whole record. U.S.C.A.
Const.Amend. 1.

Disruption or

Regardless of content of public employee's
speech, employee's responsibilities, or context in
which the speech was made, employer is never
required to allow events to unfold to extent that
disruption of office and destruction of working
relationships is manifest before taking action;
employer need show only a likely interference
with its operations, and not an actual disruption.
U.S.C.A. Const.Amend. 1.

151 Cases that cite this headnote
[19]

Constitutional Law
reprimand

Discipline or

Even if Pickering balance is resolved in
public employer's favor in employee's action
alleging violation of free speech rights, employee
may still demonstrate liability by proving that
employer disciplined employee in retaliation for
the speech, rather than out of fear of disruption.
U.S.C.A. Const.Amend. 1.
11 Cases that cite this headnote
[17]

Constitutional Law
or motivating factor

Causation; substantial

If public employee demonstrates that his or
her speech is constitutionally protected, he
or she must then prove that the speech was
substantial or motivating factor in adverse
employment action; if employee meets that
burden, employer is given opportunity to
establish by preponderance of evidence that it
would have taken same action even in absence of
protected speech. U.S.C.A. Const.Amend. 1.

Constitutional Law
Public or private
concern; speaking as “citizen”
In determining whether public employee's
speech addresses matter of public concern, court
should focus on the motive of the speaker
and attempt to determine whether the speech
was calculated to redress personal grievances
or whether it had a broader public purpose.
U.S.C.A. Const.Amend. 1.

14 Cases that cite this headnote
[16]

Questions of law or

Constitutional Law
Public or private
concern; speaking as “citizen”

11 Cases that cite this headnote
[15]

Constitutional Law
fact

202 Cases that cite this headnote
[20]

Constitutional Law
Public or private
concern; speaking as “citizen”
Public Employment

Protected activities

States
Appointment or employment and
tenure of agents and employees in general
Chief of state's lottery unit spoke on matter
of public concern when he refused to follow
order that he positively present proposed game
changes to gaming board, for purposes of his
claim that his subsequent termination violated
his free speech rights, in that lottery sales
produced profits for state, and his speech
was motivated by desire to maintain game's
viability and enhance public revenue. U.S.C.A.
Const.Amend. 1.
3 Cases that cite this headnote
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[21]

Constitutional Law
working conditions

Internal issues;

[25]

Public employee's speech on a purely private
matter, such as employee's dissatisfaction with
conditions of employment, does not pertain to
matter of public concern for purposes of free
speech claim. U.S.C.A. Const.Amend. 1.

Qualified immunity doctrine shields government
officials performing discretionary functions from
liability for civil damages insofar as their
conduct does not violate clearly established
statutory or constitutional rights of which a
reasonable person would have known.

72 Cases that cite this headnote
[22]

Constitutional Law
fact

[23]

Constitutional Law
fact

46 Cases that cite this headnote

Questions of law or

Balancing test for determining whether public
employee's free speech rights were violated
concerned issues of law, not fact, and thus should
have been conducted by judge rather than jury.
U.S.C.A. Const.Amend. 1.

[26]

It is the court's task to apply to the facts the
balancing test for determining whether public
employee's free speech rights have been violated.
U.S.C.A. Const.Amend. 1.

[24]

Constitutional Law

Discharge

Public Employment

Protected activities

2 Cases that cite this headnote

Employment practices

15 Cases that cite this headnote
[27]

Civil Rights

Employment practices

Relevant inquiry in determining whether
governmental official is qualifiedly immune
from liability for violating employee's free
speech right is not whether official should have
known that there was a federal right, in the
abstract, to freedom of speech, but whether
official should have known that the specific
actions complained of violated employee's
freedom of speech. U.S.C.A. Const.Amend. 1.

States
Appointment or employment and
tenure of agents and employees in general
State's interest in effective and efficient operation
of lottery unit outweighed unit chief's First
Amendment interest in refusing to present
proposed game change before gaming board in
a positive manner, and his termination thus did
not violate his free speech rights; state presented
evidence that refusal would result in negative
publicity and decreased morale, and unit chief's
interest in testifying truthfully before board was
not implicated inasmuch as he was directed to
present revenue division's views, not his own.
U.S.C.A. Const.Amend. 1.

Civil Rights

Relevant inquiry for determining whether state
officials were qualifiedly immune from liability
for allegedly violating free speech rights of
chief of lottery unit was not whether right
to freedom of speech was clearly established,
but whether officials should have known that
terminating a policymaking public employee for
refusing to promote agency policy as directed
by employer would violate First Amendment.
U.S.C.A. Const.Amend. 1.

Questions of law or

1 Cases that cite this headnote

Civil Rights
Good faith and
reasonableness; knowledge and clarity of law;
motive and intent, in general

14 Cases that cite this headnote
[28]

Civil Rights

Employment practices

Constitutional Law
Policy-making or
other confidential employees
Highranking policy-making public employee
does not have, and never has had, a First
Amendment right to refuse employer's directive
to promote agency policy, for purposes of
determining whether employer is qualifiedly
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immune from liability in employee's free speech
action. U.S.C.A. Const.Amend. 1.
4 Cases that cite this headnote
[29]

States
Acts or Omissions of Officers,
Agents, or Employees
Connecticut statute immunized Connecticut state
officials from liability in action by chief of lottery
unit alleging wrongful discharge in violation of
an important public policy, inasmuch as unit
chief conceded absence of wanton, reckless, or
malicious behavior. C.G.S.A. § 4–165.

[30]

Labor and Employment
layoff

Discharge or

Under Connecticut law, at-will employee may
sue employer for wrongful discharge in violation
of implied covenants of good faith and fair
dealing if the reason for the discharge violates an
important public policy.

Attorneys and Law Firms
*157 Aaron S. Bayer, Assistant Attorney General (Robert
F. Vacchelli, on the brief), Richard Blumenthal, Attorney
General, Hartford, Connecticut, for Defendants–Appellants.
William S. Rogers, Tyler, Cooper & Alcorn (William H.
Champlin III, on the brief), Hartford, Connecticut, for
Plaintiff–Appellee.
Before: KEARSE and WALKER, Circuit Judges, and

state public officials, now appeal from several district court
judgments that: (1) ordered defendant-appellant William V.
Hickey to pay Lewis compensatory and punitive damages for
wrongfully terminating his public employment in violation
of the First Amendment; (2) ordered all the defendantsappellants to pay compensatory damages for wrongful
termination under state law; and (3) awarded attorney's
fees to Lewis. On appeal, the defendants-appellants respond
primarily that they were entitled to terminate Lewis pursuant
to the standard announced in cases such as Connick v. Myers,
461 U.S. 138, 103 S.Ct. 1684, 75 L.Ed.2d 708 (1983), and
*158 Pickering v. Board of Education, 391 U.S. 563, 88
S.Ct. 1731, 20 L.Ed.2d 811 (1968), and in the alternative,
that their decision to terminate Lewis is shielded by qualified
immunity.
[1] It is by now well established that public employees do
not check all of their First Amendment rights at the door
upon accepting public employment. See, e.g., United States
v. National Treasury Employees Union, 513 U.S. 454, 465,
115 S.Ct. 1003, 130 L.Ed.2d 964 (1995). Frequently, courts
must decide whether a public employer acted properly in
disciplining an employee for speaking out on some matter.
Here, however, the question is presented with a slight twist:
when may a public employer discipline an employee for
refusing to speak? In the present case, we conclude that
the termination was justified, and that in any event it was
error for the district court to deny the defendants' motion
for judgment as a matter of law on the ground of qualified
immunity. We also hold that, as a matter of state law, the
defendants are immune from liability on Lewis's state law
wrongful discharge claim. We therefore reverse the district
court's judgments on the First Amendment and state law
claims. Finally, because Lewis is no longer a “prevailing
party,” within the meaning of 42 U.S.C. § 1988, we reverse
the district court's award of attorney's fees.

WEINSTEIN, District Judge.*
BACKGROUND

Opinion
WALKER, Circuit Judge:
Plaintiff-appellee J. Blaine Lewis, the person in charge
of Connecticut's lottery, was fired by his supervisors for
refusing to publicly support a change in the lottery. Claiming
a deprivation of his First Amendment rights, he won a
substantial jury verdict in the United States District Court
for the District of Connecticut (Alfred V. Covello, Chief
District Judge ). The defendants-appellants, all Connecticut

On May 23, 1980, Lewis was appointed Chief of the Lottery
Unit of the Connecticut Division of Special Revenue (“the
Division”) by the Division's then-Executive Director. His
appointment was approved by the Gaming Policy Board (“the
Board”), a five-member body appointed by the governor of
Connecticut and confirmed by the legislature, that oversees
all Division operations. See Conn. Gen.Stat. §§ 12–557c–e.1
Lewis was an unclassified employee and therefore served at
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the pleasure of the Executive Director and the Board. See
2

Conn. Gen.Stat. § 12–559.

Through its seven units, the Division administers legalized
gaming activities in the state. The Lottery Unit administers
the Connecticut State Lottery. As Lottery Unit Chief, Lewis
managed over thirty employees and reported directly to the
Division's Executive Director. Lewis was responsible for
designing lottery games and for maintaining the security of
and public confidence in the Lottery. Part of his job was to
communicate with the media and the public as, in his own
words, “the official lottery spokesman.”
Lewis also enjoyed national prominence in the public gaming
community. He served as Secretary, Vice President, and
President of the National Association of State and Provincial
Lotteries, an association of public gaming executives in the
United States and Canada, and published several articles in
Public Gaming International, a trade magazine on whose
cover he had been featured. Every year that Lewis ran the
Unit, lottery sales increased and in his nine years as Lottery
Chief, sales quadrupled.
In 1988 and 1989, a series of events eventually led to Lewis's
termination. Over the objections of Lewis and other officials,
in early 1988 the State Department of Administrative
Services, with the approval of the Board, awarded General
Instrument Corporation (“GIC”) the contract to install an
on-line computer system for the sale of lottery tickets
at terminals located throughout the state. GIC's on-line
system malfunctioned, *159 resulting in a system-wide
breakdown of on-line sales and the imposition of a substantial
fine on GIC. Lewis criticized GIC to the press. Because
Lewis's superiors believed that this public criticism generated
negative publicity for the Lottery, they directed all Unit heads
to refrain from speaking with the media and hired a fulltime public information officer. The directive was eventually
withdrawn, although the Division's public information officer
remained.
By December 1988, GIC had suggested to the Board that
sales of the Lotto game would increase if winners were
required to correctly choose 6 of 44 numbers rather than
6 of 40 numbers. In this way, the odds of winning would
be significantly reduced, but the jackpot probably would be
greater. Lewis opposed the change. He believed that revenues
would decrease and suspected that GIC had recommended the
change merely to cover up problems with on-line ticketing.

Lewis made his concerns clear to the Board at meetings and
in written memoranda throughout the spring of 1989.
By early May 1989, defendant Hickey, now the Executive
Director of the Division, had decided to propose to the Board
that the Lotto game's field of numbers be changed from 40 to
44. Before May 15, Hickey met with Lewis and then-Division
Deputy Director William T. Drakeley to discuss the change.
Lewis persisted in his objections.
Despite Lewis's unwavering opposition, at a May 15 meeting,
Hickey directed Lewis to serve as project manager for the
change and, according to Lewis, told him to present the
change to the Board “in a positive way.” Lewis understood
this instruction to be an order “to lie to [the Board] because
[Hickey] knew” of Lewis's opposition to the change. Lewis
believed that Hickey wanted him to present “all positives
and no negatives,” and thereby promote the change to the
Board without presenting the risks involved. Because Board
meetings were open to the public, this also would result in the
public not learning of Lewis's negative opinion of the change.
On May 16, 1989, at Lewis's request, Hickey reiterated his
order in writing. The written order indicated that the Division
would be changing the Lotto game subject to “ultimate
approval” by the Board. The memorandum continued “I am
ordering you to assume the role of Project Manager for
this transition” and concluded “I expect all your efforts will
be expended toward a successful Lotto game transition.”
Although the letter did not explicitly require Lewis to present
the change to the Board in a positive manner, Lewis testified
that Hickey repeated this order verbally. Lewis's written
response expressed his opposition to changing Lotto, and
asked Hickey to rescind his order. Lewis also criticized the
timing of the change because there were three vacancies
on the Board. The reduced Board consisted of Hickey and
defendants Cowen and Lange.
Hickey testified that prior to May 18, he simply asked Lewis
to keep the matter confidential until Lewis made his decision
as to whether he would follow Hickey's order. According to
Hickey, Lewis refused to remain silent and Hickey let the
matter drop. At a May 18 meeting, Hickey reiterated his order
that Lewis serve as the project manager for the Lotto change.
At trial, Hickey conceded that at this meeting he ordered
Lewis “to present [the change] to the Gaming Policy Board
and go forward in a positive fashion,” but insisted that he
did not order Lewis to lie. Lewis refused to comply, and told
Hickey that his order “put him in a box” and “ma[de him]
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into a prostitute.” Lewis testified that at the same meeting,
Hickey ordered him not to publicly discuss his opposition to
the change. According to Hickey, Lewis stated at the May 18
meeting that Lewis “was playing hard ball” and that he had
discussed the matter with “all of his friends and colleagues.”
Because Lewis refused to follow Hickey's order, Hickey
relieved Lewis of his duties as Chief of the Lottery Unit and
placed him on a paid leave of absence.
On May 22, Hickey notified Lewis that a pre-disciplinary
hearing had been scheduled for May 24. At the May 24
hearing, Lewis stated that he would “obey all lawful orders”
and that he would “design a new game and present it in
a balanced manner before a duly constituted Board.” After
the hearing, Hickey decided to recommend that the Board
*160 terminate Lewis. On May 25, the Board unanimously
approved the change in the Lotto game; but because
Lewis failed to attend the meeting, the Board postponed
consideration of his termination. The following day, the Board
voted to terminate Lewis, and on June 1, Lewis received
notice of his termination, effective as of May 26. Lewis
appealed his termination to the Connecticut Superior Court
claiming a violation of Connecticut's Uniform Administrative
Procedure Act (“UAPA”), Conn. Gen.Stat. § 4–183(a). That
court dismissed his appeal, and the Connecticut Supreme
Court affirmed, holding that Lewis had no right to appeal his
dismissal under the UAPA. See Lewis v. Connecticut Gaming
Policy Bd., 224 Conn. 693, 699–711, 620 A.2d 780 (1993).
On May 22, 1991, Lewis filed this 42 U.S.C. § 1983 action
in the district court. His amended complaint alleges, inter
alia, that his termination violated the First and Fourteenth
Amendments to the United States Constitution; Article First,
Section Eight of the Connecticut Constitution; and Conn.
Gen.Stat. § 31–51q.3 It further alleges a Connecticut common
law claim of wrongful termination in violation of an important
public policy and demands compensatory and punitive
damages as well as attorney's fees and costs. The district court
granted the defendants' motion to dismiss Lewis's § 31–51q
and federal due process claims, but denied the defendants'
motion for summary judgment on Lewis's free speech claim,
ruling that as a matter of law the defendants were not
entitled to qualified immunity and that genuine issues of
material fact existed regarding liability. At a trial before
Magistrate Judge Thomas P. Smith on the First Amendment
and wrongful discharge claims, the Magistrate Judge, relying
on Judge Covello's summary judgment ruling, precluded the
defendants from asserting qualified immunity.

The jury returned a verdict in favor of Lewis. On the §
1983 claim, the jury found that Hickey, but not Lange or
Cowen, violated Lewis's First Amendment rights. On the state
law claim, the jury found that Hickey, Cowen and Lange
all wrongfully terminated Lewis in violation of an important
public policy.
On June 17, 1997, Magistrate Judge Smith awarded Lewis
$351,681.60 in attorney's fees pursuant to 42 U.S.C. §
1988, and denied Lewis's request for punitive damages on
the state law count on the basis that, under Connecticut
law, punitive damages are designed to compensate plaintiffs
for the costs of litigation and that the § 1988 fees award
sufficiently compensated Lewis. In a separate order, the
Magistrate Judge denied the defendants' motions for a new
trial and/or remittitur, and for judgment as a matter of law.
The district court entered judgment awarding Lewis a total
of $2,048,853.20 ($1,028,196 in compensatory damages,
$640,644 in punitive damages, and $380,013.20 in attorney's
fees).

DISCUSSION
On appeal, the defendants argue that they are entitled to
judgment on both the federal and state counts as a matter of
law because (1) Lewis's refusal to obey Hickey's order was
not protected by the First Amendment; (2) the defendants
are entitled to qualified immunity for their actions; (3) the
defendants are immune from liability for wrongful discharge
under state law pursuant to Conn. Gen.Stat. § 4–165; and
(4) no cause of action for wrongful discharge in violation of
public policy lies against the defendants in their individual
capacities. They further argue that the magistrate judge
abused his discretion (5) by excluding evidence of the
Attorney General's opinion on the legality of Board action;
and (6) by failing to order a new trial or remittitur on the
basis that the *161 damages awards were excessive and
not supported by the evidence. Finally, the defendants claim
that the magistrate judge erred (7) in refusing to instruct the
jury on Lewis's duty to mitigate damages and to disregard
lay opinions on the causes of medical conditions from which
Lewis suffered after his termination and (8) in refusing to
reduce the attorney's fees awarded to Lewis. Because we
agree with the defendants' first three arguments, we reverse
the judgments of the district court. We have no need to address
the remaining claims.
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L.Ed.2d 686 (1994) (plurality opinion). However, courts must
I. First Amendment
ensure that governments do not use their status as employers
[2] [3] [4] Public employees may not be compelled to as a subterfuge to undermine free speech. As the Supreme
abandon all of their constitutional rights as a prerequisite to
Court has warned, “[v]igilance is necessary to ensure that
obtaining or continuing their employment. “[T]he theory that
public employers do not use authority over employees to
public employment which may be denied altogether may be
silence discourse, not because it hampers public functions
subjected to any conditions, regardless of how unreasonable,
but simply because superiors disagree with the content of
has been uniformly rejected.” Keyishian v. Board of Regents,
employees' speech.” Rankin, 483 U.S. at 384, 107 S.Ct. 2891.
385 U.S. 589, 605–06, 87 S.Ct. 675, 17 L.Ed.2d 629 (1967)
(internal quotation marks omitted). Among the rights retained
[7] In determining whether employee speech is protected
by public employees is that of freedom of expression as
by the First Amendment, a court first must decide whether
guaranteed by the First Amendment to the Constitution. See
the speech addresses a matter of public concern. See id.;
id.; United States v. National Treasury Employees Union
NTEU, 513 U.S. at 466, 115 S.Ct. 1003. “When employee
(“NTEU ”), 513 U.S. 454, 465, 115 S.Ct. 1003, 130 L.Ed.2d
expression cannot be fairly considered as relating to any
964 (1995); Rankin v. McPherson, 483 U.S. 378, 383–84, 107
matter of political, social, or other concern to the community,
S.Ct. 2891, 97 L.Ed.2d 315 (1987); Connick v. Myers, 461
government officials should enjoy wide latitude ... without
U.S. 138, 142, 103 S.Ct. 1684, 75 L.Ed.2d 708 (1983); Perry
intrusive oversight by the judiciary....” Connick, 461 U.S. at
v. Sindermann, 408 U.S. 593, 597, 92 S.Ct. 2694, 33 L.Ed.2d
146, 103 S.Ct. 1684; see also *162 Waters, 511 U.S. at 674,
570 (1972); Pickering v. Board of Educ., 391 U.S. 563, 568,
114 S.Ct. 1878 (plurality opinion); Blum v. Schlegel, 18 F.3d
88 S.Ct. 1731, 20 L.Ed.2d 811 (1968). The First Amendment
1005, 1012 (2d Cir.1994); Piesco v. City of New York, 933
protects the right to refrain from speaking just as surely as it
F.2d 1149, 1155 (2d Cir.1991) (“Piesco I ”).
protects the right to speak. See Wooley v. Maynard, 430 U.S.
705, 714, 97 S.Ct. 1428, 51 L.Ed.2d 752 (1977); West Virginia
[8] [9] Second, if the speech addresses a matter of public
State Bd. of Educ. v. Barnette, 319 U.S. 624, 633–34, 63 S.Ct.
concern, a court then balances the interests of the employer
1178, 87 L.Ed. 1628 (1943).
in providing “effective and efficient” public services, see
Connick, 461 U.S. at 150, 103 S.Ct. 1684; see also Waters,
[5] [6] The determination whether a public employer has 511 U.S. at 675, 114 S.Ct. 1878 (plurality opinion), against
violated the First Amendment by firing a public employee
the employee's First Amendment right to free expression, see
“for engaging in speech requires ‘a balance between the
Pickering, 391 U.S. at 568, 88 S.Ct. 1731; Piesco I, 933 F.2d
interests of the [employee], as a citizen, in commenting upon
at 1155. In balancing these interests, a court must consider
matters of public concern and the interest of the State, as an
whether the statement sought to be protected “impairs
employer, in promoting the efficiency of the public services
discipline by superiors or harmony among co-workers, has
it performs through its employees.’ ” Rankin, 483 U.S. at
a detrimental impact on close working relationships ... or
384, 107 S.Ct. 2891 (quoting Pickering, 391 U.S. at 568, 88
impedes the performance of the speaker's duties or interferes
S.Ct. 1731); see also NTEU, 513 U.S. at 465–66, 115 S.Ct.
with the regular operation of the enterprise.” Rankin, 483
1003; Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429
U.S. at 388, 107 S.Ct. 2891; see also Connick, 461 U.S. at
U.S. 274, 284, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977). This
151–52, 103 S.Ct. 1684. The government bears the burden
weighing, commonly referred to as the Pickering balancing
of demonstrating that the speech threatens to interfere with
test, is necessitated by the State's dual role as employer and
government operations. See NTEU, 513 U.S. at 466, 115 S.Ct.
sovereign. As sovereign, a State's ability to regulate speech
1003; Jeffries v. Harleston, 52 F.3d 9, 13 (2d Cir.), cert.
is severely limited by the First Amendment, which protects
denied, 516 U.S. 862, 116 S.Ct. 173, 133 L.Ed.2d 114 (1995);
the free and open discourse concerning public affairs that “is
see also Rankin, 483 U.S. at 388, 107 S.Ct. 2891.
the essence of self-government.” Garrison v. Louisiana, 379
U.S. 64, 75, 85 S.Ct. 209, 13 L.Ed.2d 125 (1964). Yet, as
[10]
[11] The “manner, time, and place” in which the
an employer charged with providing such essential services
speech occurs is important in determining whether it is
as public safety and education, the Constitution provides a
protected. See Connick, 461 U.S. at 152, 103 S.Ct. 1684.
State with greater leeway to control employees' speech that
For example, the Pickering balance is more likely to
threatens to undermine its ability to perform its legitimate
favor the government when an employee directly confronts
functions. See NTEU, 513 U.S. at 475 n. 21, 115 S.Ct. 1003;
his supervisor with objectionable language than when an
Waters v. Churchill, 511 U.S. 661, 673, 114 S.Ct. 1878, 128
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*163 Ninth Circuit's decision in Fazio v. City & County of
San Francisco, 125 F.3d 1328, 1332–34 (9th Cir.1997), relied
upon in the concurring opinion, supports a contrary view, we
have rejected that view. See McEvoy v. Spencer, 124 F.3d
92, 101 (2d Cir.1997) (“Where the evidence shows that the
employer discharged a policymaker solely for speaking out on
matters of public concern, and that the policymaker's political
beliefs played no role in the employer's decision, Elrod is
[12] [13] The weight afforded each side of the Pickering inapplicable and Pickering must be applied....”).
balance also varies with the content of the speech. The
more the employee's speech touches on matters of significant
[15]
[16] The Supreme Court also has explained that
public concern, the greater the level of disruption to the
regardless of the content of the speech, the responsibilities of
government that must be shown. See Connick, 461 U.S.
the employee, or the context in which the speech was made,
at 152, 103 S.Ct. 1684; Jeffries, 52 F.3d at 13; Frank v.
an employer is never required “to allow events to unfold to
the extent that the disruption of the office and the destruction
Relin, 1 F.3d 1317, 1329 (2d Cir.1993). Furthermore, the
of working relationships is manifest before taking action.”
Pickering balance is affected by the nature of the disciplined
Connick, 461 U.S. at 152, 103 S.Ct. 1684; see also Khuans v.
employee's responsibilities. “[T]he more the employee's job
requires confidentiality, policymaking, or public contact, the
School Dist. 110, 123 F.3d 1010, 1014 (7th Cir.1997); Rendish
greater the state's interest in firing her for expression that
v. City of Tacoma, 123 F.3d 1216, 1225 (9th Cir.1997), cert.
offends her employer.” McEvoy v. Spencer, 124 F.3d 92,
denied, 524 U.S. 952, 118 S.Ct. 2368, 141 L.Ed.2d 737
103 (2d Cir.1997)(internal quotation marks omitted). See
(1998). The State need show only a “likely interference”
also Rankin, 483 U.S. at 390–91, 107 S.Ct. 2891. “[T]he
with its operations, and “not an actual disruption.” Jeffries,
policymaking status of the discharged or demoted employee is
52 F.3d at 13; see also Waters, 511 U.S. at 673, 114 S.Ct.
very significant in the Pickering balance, but not conclusive.”
1878 (plurality opinion) (Court gives “substantial weight to
McEvoy, 124 F.3d at 103. As the Pickering Court itself noted,
government employers' reasonable predictions of disruption”
“[i]t is possible to conceive of some positions in public
caused by employee speech); Heil v. Santoro, 147 F.3d 103,
employment in which the need for confidentiality is so great
109 (2d Cir.1998) (“government can prevail if it can show
that even completely correct public statements might furnish
that it reasonably believed that the speech would potentially
a permissible ground for dismissal.” 391 U.S. at 570 n. 3, 88
interfere with or disrupt the government's activities” in a
S.Ct. 1731.
manner outweighing employee's interests). But see Curtis
v. Oklahoma City Pub. Sch. Bd. of Educ., 147 F.3d 1200,
[14] Judge Weinstein suggests in his concurrence that a 1213 (10th Cir.1998) (faulting public employers for failing
Pickering analysis is not necessary whenever a policymaking
to identify “actual disruption”); Melton v. City of Oklahoma
employee is discharged. This misapprehends the exception
City, 879 F.2d 706, 715–16 (10th Cir.1989) (“government
to First Amendment protection available to a discharged
must introduce evidence of an actual disruption of its services
employee that the Supreme Court has carved out in cases such
resulting from the speech at issue”). However, even if the
as Branti v. Finkel, 445 U.S. 507, 100 S.Ct. 1287, 63 L.Ed.2d
Pickering balance is resolved in the employer's favor, the
574 (1980), and Elrod v. Burns, 427 U.S. 347, 96 S.Ct. 2673,
employee may still demonstrate liability by proving that
49 L.Ed.2d 547 (1976), for discharges based on political
the employer disciplined the employee in retaliation for the
affiliation. Although it is true that, consistent with the First
speech, rather than out of fear of the disruption. See Sheppard
Amendment, a policymaking employee may be discharged
v. Beerman, 94 F.3d 823, 827 (2d Cir.1996).
on the basis of political affiliation such as membership (or
lack of membership) in a particular political party, that same
[17] Finally, if the employee succeeds in demonstrating
employee may not be discharged on the basis of specific
that his speech is constitutionally protected under Pickering,
speech on matters of public concern unless the Pickering
he must then prove that the speech was a substantial or
balancing test favors the government employer. Where the
motivating factor in the adverse employment action. If the
discharge is based on discrete incidents of speech rather than
employee meets that burden, the employer is given an
political affiliation, Pickering, not Branti and Elrod, provides
opportunity to establish by a preponderance of the evidence
the appropriate framework of analysis. To the extent that the
that it would have taken the same action even in the absence
employee engages in equivalent speech on his own time and
not in front of co-workers. See Connick, 461 U.S. at 152–53
& n. 13, 103 S.Ct. 1684; Rankin, 483 U.S. at 393, 107 S.Ct.
2891 (Powell, J., concurring) (“The risk that a single, offhand
comment directed to only one other worker will lower morale,
disrupt the work force, or otherwise undermine the mission of
the office borders on the fanciful.”).
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of the protected speech. See Mt. Healthy, 429 U.S. at 287, 97
S.Ct. 568; Heil, 147 F.3d at 110; Frank, 1 F.3d at 1329.
In the present action, there is no dispute that Lewis's speech,
or more precisely, his refusal to speak to the Board in the
manner directed by Hickey, was a substantial or motivating
factor in the decision to terminate Lewis. Nor do the
defendants press on appeal the argument that they would have
terminated Lewis even had he not refused to follow Hickey's
order. Lewis has not presented evidence that the defendants
acted out of an improper desire to retaliate against Lewis,
rather than out of fear that Lewis's actions would undermine
their ability to effectively operate the division. So we are left
with two questions: (1) did Lewis's refusal to speak to the
Board touch on a matter of public concern?; and (2) did the
potential disruptiveness of Lewis's refusal to speak outweigh
his First Amendment-based interest in not speaking?

[21] Admittedly, speech on a purely private matter, such
as an employee's dissatisfaction with the conditions of his
employment, does not pertain to a matter of public concern.
See id. Because Hickey ordered Lewis to serve as project
manager and to present the change in the Lotto game to
the Board, Lewis's refusal to do so in a positive manner
arguably concerned a matter of some personal interest to him.
However, this circumstance does not affect our conclusion
that the matter was also one of public concern. Connick
precludes First Amendment protection for public employees
when they speak “upon matters only of personal interest.” Id.
(emphasis added).

B. The Pickering Balancing Test
[22] [23] As a preliminary matter, the magistrate judge
erred when he submitted the Pickering balancing test to the
jury to resolve. “The inquiry into the protected status of
speech is one of law, not fact.” Connick, 461 U.S. at 148 n.
A. Speech on Matter of Public Concern
7, 103 S.Ct. 1684; see also Rankin, 483 U.S. at 386 n. 9, 107
[18] [19] [20] Whether an employee's speech addresses S.Ct. 2891; Piesco I, 933 F.2d at 1154–55; Roth, 856 F.2d
a matter of public concern is a question of law for the court
at 1407. Thus, “it is the court's task to apply the [balancing
to decide, taking into account the content, form, and context
test] to the facts.” Waters, 511 U.S. at 668, 114 S.Ct. 1878
of a given statement as revealed by the whole record. See
(plurality opinion).
Connick, 461 U.S. at 147–148 and n. 7, 103 S.Ct. 1684; Luck
v. Mazzone, 52 F.3d 475, 476 (2d Cir.1995) (per curiam);
[24] Reviewing the evidence ourselves, we conclude as a
Piesco v. Koch, 12 F.3d 332, 342 (2d Cir.1993) (“Piesco II ”).
matter of law that the defendants' interest in the effective
In reaching this decision, the court should focus on the motive
and efficient operation of the Division outweighed Lewis's
of the speaker and attempt to determine whether the speech
First Amendment interest in refusing to present the proposed
was calculated to redress personal grievances or whether it
Lotto change before the Board in a positive manner. The
had a broader public *164 purpose. See Curtis, 147 F.3d at
defendants presented evidence that Lewis's speech would
1212. As the district court found and defendants concede on
“potentially interfere” with the Division's operations. Heil,
appeal, we easily hold that Lewis's speech addressed a matter
147 F.3d at 109. Both Hickey and Drakeley testified that
of public concern.
Lewis's refusal to promote the proposed change would result
in negative publicity and decreased morale, in turn impairing
The Division's 1988–89 Annual Report indicated lottery
the profitability of the lottery. Drakeley explained
sales of $494,524,000 for the fiscal year, with $219,650,000
Mr. Lewis [is] Mr. Lottery, the key person with all the
in “profits” for the state. By itself, the Lotto game was
resources at his disposal. If he's not on board, it would
responsible for $236,011,000 of those sales and $105,400,000
quickly be known that it may not be a great thing and could
of the year's profits. Courts have frequently found that the
then demoralize everybody involved and it may expose us
public fisc is a matter of public concern. See, e.g., Roth v.
to an unsuccessful game in the future.... [Lotto] was our
Veteran's Admin., 856 F.2d 1401, 1405–06 (9th Cir.1988)
primary source of funding ... and we were risking a lot and
(collecting cases). Lewis did not allege corruption or public
there was a lot of exposure here and it had to be pulled off
wrongdoing, unlike the typical Pickering case. See id.; Piesco
successfully. There couldn't be any dissension publicly.
I, 933 F.2d at 1157. We nevertheless conclude that Lewis's
Hickey
similarly testified that
speech was motivated by a desire to maintain the Lotto
game's viability and to enhance public revenue. This plainly
implicates a matter of public concern. See Connick, 461 U.S.
at 147, 103 S.Ct. 1684.

[Publicity is] very important. People have to believe in the
integrity of any gambling put on by any establishment....
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Bad publicity will ... drive the customer base away and
affect the sales and revenue generated.
Hickey further testified that he was “disturbed” by Lewis's
refusal to carry out a direct order, an act that necessarily
implicated Division discipline. In sum, Hickey and Drakeley
testified that Lewis's refusal to promote the change
undermined the Lottery Unit's ability to do its job.
The defendants' predictions of disruption were not
unreasonable, and plainly the effect of such disruption on
Division operations could be substantial. The manner, time,
and place of Lewis's refusal to speak weigh heavily on the
side of the defendants. Lewis refused a direct order from his
employer—issued both verbally and in writing—to present
*165 the proposed Lotto change to the Board in a “positive”
manner and to serve as project manager for the change.
Thus, Lewis's refusal to speak to the Board was directed
squarely at his superiors Hickey and Drakeley. Furthermore,
the communications between Hickey and Lewis all took place
during the workday and at the Division's offices. Finally,
Lewis's refusal meant that the office would be deprived of
its principal spokesperson on a matter of public policy at a
public meeting before the Board. These facts support Hickey's
view that Lewis's actions constituted insubordination and
threatened to undermine the effective functioning of the office
and the success of the proposed change. See Connick, 461
U.S. at 153, 103 S.Ct. 1684. This was not a “single, offhand
comment directed to only one other worker,” Rankin, 483
U.S. at 393, 107 S.Ct. 2891 (Powell, J., concurring), but a
sustained refusal to follow the professional direction of a
supervisor in a critical matter.
The nature of Lewis's responsibilities within the agency
also favors the defendants' position. Lewis was a senior
policymaking employee, whose job required confidentiality
and public contact. See McEvoy, 124 F.3d at 103. Lewis
managed over thirty employees, designed and implemented
lottery games, and, at least until a public information officer
for the Division was hired, acted as lottery spokesman with
extensive interaction with the public and the media. His
position as Lottery Unit head was publicly highlighted by his
service with the National Association of State and Provincial
Lotteries. Hickey's order that Lewis present and implement
the change evidenced Hickey's recognition of Lewis's central
role in the policymaking process.
This is a classic case of an employee “who is paid a salary so
that [he] will contribute to an agency's effective operation” but
who “begins to do or say things that detract from the agency's

effective operation.” Waters, 511 U.S. at 675, 114 S.Ct. 1878
(plurality opinion). In such a case, the agency may terminate
the employee because a more compliant subordinate who
agrees to publicly support and convey the agency's positions
would allow the agency to do the job more effectively.
See id. Moreover, we cannot second-guess the judgment of
Lewis's supervisors that effective operation of the lottery was
dependent upon the proposed change being implemented. As
the Ninth Circuit recently held, “we are most doubtful that the
Constitution ever protects the right of a public employee in a
policymaking position to criticize her employer's policies or
programs simply because she does not share her employer's
legislative or administrative vision.” Moran v. State of
Washington, 147 F.3d 839, 850 (9th Cir.1998). This is not
to say that a high-level policymaking employee may never
claim the protection of the First Amendment under Pickering,
only that a public employer's interests in running an effective
and efficient office are given the utmost weight where a highlevel subordinate insists on vocally and publicly criticizing
the policies of his employer.
In sum, after weighing Lewis's significant interest in speaking
(or not speaking) on a matter of public concern against the
defendants' interest in the efficient and effective fulfillment of
the Division's mission, we conclude that the latter outweighs
the former. The defendants did not violate Lewis's First
Amendment rights by terminating him based on Hickey's
reasonable belief that Lewis's refusal to present the change
to the Board in a “positive” manner might impair Division
operations.
One aspect of this case gives us brief pause. We have
previously recognized “the exceptional significance of a
government employee's interest in testifying truthfully before
a legislative committee.” Piesco I, 933 F.2d at 1157. In
Piesco I, the plaintiff, Dr. Piesco, was Deputy Personnel
Director for Examinations in the New York City Department
of Personnel, a senior position with supervisory responsibility
over a staff of greater than 175 employees. A superior at the
Department decided to set the passing grade for a written
Department exam at 85, although Dr. Piesco had advocated
a more challenging passing grade of 89. Later, Dr. Piesco
was summoned to appear before a committee of the State
Senate. A senator asked Dr. Piesco whether “a functional
illiterate” could pass the exam, and Dr. Piesco answered
affirmatively. Dr. Piesco was *166 eventually discharged
from her position, at least in part because her superiors
objected to her testimony before the Senate committee. See
id. at 1151–53.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

11

Previous View

Lewis v. Cowen, 165 F.3d 154 (1999)
14 IER Cases 1281

Dr. Piesco brought a § 1983 action for wrongful discharge
and retaliation in violation of the First Amendment. The
district court granted the defendants' motion for summary
judgment. We affirmed in part, vacated in part, and remanded.
Applying Pickering and its progeny, we decided that “the
burden of caution a high ranking official such as Dr.
Piesco normally bears when commenting on organizational
matters is mitigated by the necessity for candor in the
legislative forum.” Id. at 1157. We explained that “[r]equiring
less than candor and honesty from witnesses appearing
before legislative committees would undermine our system
of government” and we declined to read into the First
Amendment a restriction requiring a person to temper
testimony before a legislative committee so as not to
exacerbate a sensitive issue. See id. at 1159. We refused
to force employees like Dr. Piesco to choose between
answering questions honestly and risk being fired on one
hand, and committing perjury on the other. We held that the
defendants had failed to produce sufficient evidence that Dr.
Piesco's testimony interfered with government operations in a
manner outweighing Dr. Piesco's strong interest in testifying
truthfully. See id. at 1159–60.
Lewis argues that, like Dr. Piesco, his First Amendment
interest in testifying honestly before the Gaming Board
outweighs the defendants' demonstrated interests. We agree
that Lewis had a strong First Amendment interest in testifying
truthfully before the Board but we do not believe that interest
to have been implicated here. Lewis was directed to present
the Division's views, not his own. Although Lewis understood
Hickey's order to mean that he should “lie” to the Board,
there is no evidence that Hickey or anyone else ordered Lewis
to misrepresent either the facts or his personal views to the
Board.
The dilemma faced by a public employee who privately
disagrees with his superiors on matters of public policy is
not an uncommon one. A well-respected senior policymaking
employee with public speaking responsibilities who objects
to a position held by his superior frequently may be forced
to choose between speaking out in favor of his supervisor's
program and keeping his job, or voicing his personal opinion
and perhaps losing his job. That is what has happened here.
[25] We also conclude that the district court erred in
refusing to grant the defendants' motion for judgment as
a matter of law at the close of evidence on the basis of
qualified immunity. The qualified immunity doctrine shields

“government officials performing discretionary functions ...
from liability for civil damages insofar as their conduct
does not violate clearly established statutory or constitutional
rights of which a reasonable person would have known.”
Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S.Ct. 2727, 73
L.Ed.2d 396 (1982); see also Anderson v. Creighton, 483 U.S.
635, 638, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987); LaBounty
v. Coughlin, 137 F.3d 68, 73 (2d Cir.1998). “[W]hether
an official protected by qualified immunity may be held
personally liable for an allegedly unlawful official action
generally turns on the objective legal reasonableness of the
action assessed in light of the legal rules that were clearly
established at the time it was taken.” Anderson, 483 U.S. at
639, 107 S.Ct. 3034 (internal quotation marks and citations
omitted). See also Glass v. Mayas, 984 F.2d 55, 57 (2d
Cir.1993).
[26] In determining that Hickey had violated a clearly
established right of which a reasonable person should have
known, both the district judge and the magistrate judge
identified the right at issue as the “freedom of speech.”
The district court held that “[b]ecause the right to freedom
of speech is ... ‘clearly established ...,’ the defendants are
not entitled to qualified immunity as to the plaintiff's first
amendment freedom of speech claim.” The magistrate judge
adopted this reasoning in denying the defendants' post-trial
motion.
[27] The district and magistrate judges defined the right in
question far too broadly. The relevant inquiry is not whether
the defendants should have known that there was a *167
federal right, in the abstract, to “freedom of speech,” but
whether the defendants should have known that the specific
actions complained of violated the plaintiff's freedom of
speech. Such an inquiry requires that a court define the
constitutional right with some specificity. “[I]f the right is
defined too broadly, ‘plaintiffs would be able to convert
the rule of qualified immunity ... into a rule of virtually
unqualified liability simply by alleging violation of extremely
abstract rights.’ ” LaBounty, 137 F.3d at 73–74 (quoting
Anderson, 483 U.S. at 639, 107 S.Ct. 3034); see also
Mozzochi v. Borden, 959 F.2d 1174, 1178 (2d Cir.1992);
Bates v. Hunt, 3 F.3d 374, 379 (11th Cir.1993); Melton, 879
F.2d at 729 n. 37. The present case illustrates the problem
of defining the right too broadly. Under the district court's
formulation, no defendant in any First Amendment action
could ever successfully assert the qualified immunity defense.
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[28] We think the proper qualified immunity question in
this case is whether the defendants should have known that
terminating a policymaking public employee for refusing to
promote agency policy as directed by his employer would
violate the First Amendment. As this opinion indicates, the
magistrate judge should have answered this question in the
negative. A highranking policy-making employee does not
have, and never has had, a First Amendment right to refuse
his employer's directive to promote agency policy.
II. State Law Wrongful Discharge
[29] The jury found all three defendants liable under state
common law for wrongfully terminating Lewis in violation of
an important public policy. The defendants claim that Conn.
Gen.Stat. § 4–165 immunizes them from personal liability.
We agree, vacate the jury's verdict, and dismiss the claim.
[30] Under Connecticut law, an at-will employee such
as Lewis may sue his employer for wrongful discharge in
violation of the implied covenants of good faith and fair
dealing if the reason for the discharge violates an important
public policy. See Sheets v. Teddy's Frosted Foods, Inc., 179
Conn. 471, 427 A.2d 385, 386–87 (Conn.1980). Defendants
argue that it was error to submit the wrongful discharge
claim to the jury because Conn. Gen.Stat. § 4–165 provides:
“no state officer or employee shall be personally liable for
damage or injury, not wanton, reckless or malicious, caused
in the discharge of his duties or within the scope of his
employment.” Over the defendants' objection, the magistrate
judge refused to charge the jury on the potential availability
of a § 4–165 immunity defense.
This was error. However, we have no need to remand this
issue for further jury consideration because in his brief to this
court, Lewis has conceded the absence of wanton, reckless,
or malicious behavior. This concession convinces us of the
absence of any factual basis for the jury to conclude that the
defendants were not immune.

CONCLUSION
The judgments of the district court are reversed. We conclude
that the plaintiff did not engage in protected speech under the
Pickering test and that, in any event, the defendants enjoy
qualified immunity from plaintiff's § 1983 action based on the
First Amendment. In addition, the defendants are not liable
under state law for wrongfully terminating Lewis in violation

of an important public policy, because they are immune from
liability as a matter of state law. Lewis is not entitled to
compensatory damages, punitive damages, or attorney's fees
under the state or federal causes of action.
WEINSTEIN, District Judge, concurring:
I concur. Yet, I respectfully submit, the important issue of
free speech discussed in the majority opinion, relying on the
line of cases beginning with Pickering v. Board of Educ., 391
U.S. 563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968),—requiring a
balancing approach to the right of government employees to
speak (or remain silent) on a matter of public concern—need
not be addressed.
The head of an important state governmental unit is not
prevented by the United States Constitution from firing, on
grounds untinged by invidious or other illegal considerations,
a chief assistant who has substantial *168 discretionary
powers and who opposes a key departmental decision or
policy. Cf. Branti v. Finkel, 445 U.S. 507, 100 S.Ct. 1287,
63 L.Ed.2d 574 (1980); Elrod v. Burns, 427 U.S. 347, 96
S.Ct. 2673, 49 L.Ed.2d 547 (1976); McEvoy v. Spencer,
124 F.3d 92, 99 (2d Cir.1997) (“This Circuit has interpreted
Branti 's version of the policymaker exception to mean that
‘political affiliation is an appropriate requirement when there
is a rational connection between shared ideology and job
performance.’ ” (quoting Savage v. Gorski, 850 F.2d 64, 68
(2d Cir.1988))); Gordon v. County of Rockland, 110 F.3d
886, 890 (2d Cir.1997) (“[E]ach of the three plaintiffs served
as a liaison and advisor to a policymaking commission.
It is difficult to fathom how such responsibilities can be
undertaken and done well without their ‘political or social
philosophy [making] a difference in the implementation of
programs.’ ” (quoting Savage v. Gorski, 850 F.2d 64, 69
(2d Cir.1988))); Regan v. Boogertman, 984 F.2d 577, 581–
82 (2d Cir.1993) (“The reasoning of Elrod and Branti is
applicable even ... where the firing occurs without a change in
administration.... It is logical for an administration to expect
that once committed to certain policies its key members will
adhere to and implement those policies.”); see also Fazio v.
City & County of San Francisco, 125 F.3d 1328, 1332 (9th
Cir.1997) (“If ... a public employee is a policymaker, then the
claim would fall under the rubric of Elrod and Branti.”).
As Chief of the Connecticut State Lottery Unit, the
plaintiff was a policymaker unprotected by the United States
Constitution from being fired when he refused to carry out
a superior's policy directives, and there was no invidious
predicate for dismissal. See McEvoy v. Spencer, 124 F.3d

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

13

Previous View

Lewis v. Cowen, 165 F.3d 154 (1999)
14 IER Cases 1281

92, 104 (2d Cir.1997) (police commissioner); Gordon v.
County of Rockland, 110 F.3d 886 (2d Cir.1997) (county
attorney); Vezzetti v. Pellegrini, 22 F.3d 483 (2d Cir.1994)
(highway superintendent); Regan v. Boogertman, 984 F.2d
577 (2d Cir.1993) (deputy tax receiver); Savage v. Gorski, 850
F.2d 64 (2d Cir.1988) (confidential secretary to director of
county correctional facility; coordinator for pre-trial release
services; and first deputy service officer for county veterans
service agency). Other Circuits have recognized equivalent
positions as “policymaking” within the meaning of Branti and
Elrod. See, e.g., Flynn v. City of Boston, 140 F.3d 42 (1st
Cir.1998) (associate director of administration and finance
and associate director for field operations of city agency);
Fazio v. City & County of San Francisco, 125 F.3d 1328
(9th Cir.1997) (assistant district attorney); Jenkins v. Medford,
119 F.3d 1156 (4th Cir.1997) (en banc) (deputy sheriff);
Cutcliffe v. Cochran, 117 F.3d 1353 (11th Cir.1997) (deputy
sheriff); Peters v. Delaware River Port Auth., 16 F.3d 1346
(3d Cir.1994) (Secretary of transit authority); Selch v. Letts,
5 F.3d 1040 (7th Cir.1993) (subdistrict superintendent of
highway department); Faughender v. City of North Olmsted,
927 F.2d 909 (6th Cir.1991) (mayor's personal secretary);
Green v. Henley, 924 F.2d 185 (10th Cir.1991) (administrator
of transportation division of state commission); Bauer v.
Bosley, 802 F.2d 1058 (8th Cir.1986) (staff legal assistant in
court clerk's office); Jimenez Fuentes v. Torres Gaztambide,
807 F.2d 236 (1st Cir.1986) (regional director of urban
development and housing corporation); Brown v. Trench,
787 F.2d 167 (3d Cir.1986) (assistant director of public
information); Tomczak v. City of Chicago, 765 F.2d 633 (7th
Cir.1985) (first deputy commissioner of water department).
One of the core functions of the plaintiff's job as Lottery
Unit Chief was to promote Connecticut's state lottery under
the supervision of the Executive Director of the Division
of Special Revenue. His duties required him to act as “the
official lottery spokesman” to the public and to represent the
agency's position before the Gaming Policy Board. He now
claims that his First Amendment rights were violated because
he refused to speak in support of the lottery format favored
by his superior, the Executive Director.

When promotion of a particular plan is an essential feature
of employment, as it often is for policy-makers such as
plaintiff, an employer is not prevented by the United States
Constitution from firing an individual for his insistence that
he will not support the superior's program. If the Pickering
test were applied in cases such as Lewis', courts would be
unnecessarily burdened with complicated *169 “balancing”
of factors in cases which do not implicate constitutionally
protected free speech, for example, the claim of a speech
writer who refuses to compose a political oration because he
disagrees on policy grounds with the underlying message.
The issues of constitutional law must be distinguished
from those of sound employer-employee relationships.
Termination is usually a counterproductive method of
dealing with every instance where a policy-making
subordinate conscientiously objects to promoting a particular
departmental policy. Some tolerance for differing views is
desirable for the effective functioning of any governmental
unit. Insensitivity and thin-skinned demands for absolute
obedience by higher-ups can unnecessarily sacrifice the
careers of dedicated and talented public servants. As a matter
of ethics and management, rational minds can disagree over
the appropriate degree of tolerable dissent. The issue is
not, however, usefully characterized as one of controlling
constitutionally protected speech.
The defendant had legitimate reason to believe that the
plaintiff was unwilling or incapable of performing his job.
While we may question the propriety of the dismissal from
an ethical or managerial standpoint, there is no grounds for
questioning its constitutionality. In cases such as this one
we should look for solutions to the healing ministrations
and skills of experts on employee-employer relations rather
than to the balancing scales and sword of the law. To import
sophisticated rules of free speech into such cases as the instant
one promises to interfere with government efficiency and
to burden the courts with personnel disputes that should be
settled by the executive hierarchy.
All Citations
165 F.3d 154, 14 IER Cases 1281

Footnotes

*
1

The Honorable Jack B. Weinstein, of the United States District Court for the Eastern District of New York, sitting by
designation.
Section 12–557c provides:
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2
3

(a) There shall be a division of special revenue within the department of revenue services.... The division of special
revenue shall, in cooperation with the Gaming Policy Board, implement and administer the provisions of this chapter....
Section 12–557d provides:
(a) There shall be a Gaming Policy Board.... Said board shall consist of five members appointed by the governor with
the advice and consent of ... the general assembly.
Section 12–557e provides:
[T]he board shall be responsible for: (1) Approving, suspending or revoking licenses ... (2) approving contracts ... (4)
imposing fines on licensees ... (7) assisting the executive director in developing regulations to carry out the provisions
of this chapter ... and approving such regulations prior to their adoption....
Section 12–559 provides:
[T]he executive director shall, with the advice and consent of the board, appoint unit heads ... who shall be exempt
from classified service.
Section 31–51q provides:
Any employer, including the state and any instrumentality ... thereof, who subjects any employee to discipline or
discharge on account of the exercise by such employee of rights guaranteed by the first amendment to the United
States Constitution or ... article first of the Constitution of the state, provided such activity does not substantially or
materially interfere with the employee's bona fide job performance or the working relationship between the employee
and employer, shall be liable to such employee for damages ... including punitive damages, and for reasonable
attorney's fees....

End of Document
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(2) The board's rules were unconstitutionally discriminatory
against small political parties, and the record reveals no
justifiable purpose for excluding minor political parties from
holding public meetings in the county courthouse.
20 N.Y.2d 169, 229 N.E.2d 20, 282 N.Y.S.2d 225

In the Matter of James
H. Madole, Appellant,
v.
Smith Barnes et al., Respondents.
Court of Appeals of New York
Argued May 16, 1967;
decided June 15, 1967.

CITE TITLE AS: Matter of Madole v Barnes
HEADNOTES
Constitutional law
permit to use courthouse for meeting of political parties-petitioner, director of association, was denied permit to
use county courthouse, which Board of Supervisors made
available to political parties, on ground that association
was not “political party,” as defined in Election Law (§
2, subd. 4) to include any political organization which
polled 50,000 votes in last gubernatorial election--board's
rules were unconstitutionally discriminatory against small
political parties--record reveals no justifiable purpose to
exclude minor parties from use of courthouse--hearing on
association's status as political party is not warranted--no
basis for hearing on whether association views would harm
public weal.
(1) Petitioner, national director of an unincorporated
association, applied for a permit to use a county courthouse
to hold public meetings under rules promulgated by the
county Board of Supervisors for the use of courthouses for
nonjudicial purposes by “political parties,” as defined in
sudivision 4 of *170 section 2 of the Election Law. This
section defines a “party” as any political organization which
polled 50,000 votes for Governor in the last gubernatorial
election. The application was denied on the ground that the
association, which did not poll the required 50,000 votes,
was not a political party. Special Term properly granted the
petition and directed issuance of the permit.

(3) The petition makes clear that the association calls itself
a party; its purposes are of a political and governmental
character; it nominates candidates for public office; and, since
respondents have alleged no evidentiary facts to the contrary,
it was error for the Appellate Division to order a hearing to
determine whether the association is a political party.
(4) Nor is there any basis for a hearing as to whether the
expression of the association's views will create injury to
the public weal. No such reason was given by respondents
for denial of the permit, and, even if it were found that
the association's political philosophy represented unpopular
views, the petitioner would be entitled to use the courthouse.
There is nothing in the record to indicate that the speakers, as
distinguished from possible members of the audience, would
bring about an immediate and irreparable injury to the public
weal.

Matter of Madole v. Barnes, 26 A D 2d 681, reversed.
SUMMARY
Appeal, by permission of the Court of Appeals, from an order
of the Appellate Division of the Supreme Court in the Second
Judicial Department, entered July 6, 1966, which (1) reversed,
on the law, a judgment of the Supreme Court (Leonard J.
Supple, J.), entered in Orange County in a proceeding under
CPLR article 78, declaring that the rules and regulations for
the use of the county courthouses in the Village of Goshen
and City of Newburgh for other than court purposes, as
promulgated by the Board of Supervisors of Orange County
on June 11, 1965, are in violation of section 11 of article I
of the Constitution of the State of New York to the extent
that the use of the facilities therein described by political
parties is limited to political parties as defined in subdivision
4 of section 2 of the Election Law of the State of New York,
and directing respondents to issue a permit for use of the
courthouse in the Village of Goshen or the City of Newburgh
upon the filing of a new application therefor by petitioner
and the payment of the required fee in compliance with the
procedures specified in the aforesaid rules and regulations,
and (2) remitted the application for hearing on the questions
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whether the National Renaissance *171 party is a political
party, and whether expression of its views will immediately
and irreparably create injury to the public weal, and for the
making of a determination de novo.
POINTS OF COUNSEL
Jeremiah S. Gutman for appellant.
I. The denial of the use of the courtrooms to petitionerappellant constitutes a denial to petitioner-appellant and to
NRP of the rights under the Federal and State Constitutions
of free speech and assembly. (East Meadow Community
Concerts Assn. v. Board of Educ., 18 N Y 2d 129; Matter of
Ellis v. Allen, 4 A D 2d 343, 4 N Y 2d 693; Matter of Buckley
v. Meng, 35 Misc 2d 467; Dombrowski v. Pfister, 380 U.S.
479; Pierce v. Society of Sisters, 268 U. S. 510; N.A.A.C.P. v.
Button, 371 U. S. 415.) II. The denial of use of the courtrooms
constitutes an unlawful prior restraint upon free speech and
assembly. (Dombrowski v. Pfister, 380 U. S. 479; Whitney
v. California, 274 U. S. 357; Niemotko v. Maryland, 340 U.
S. 268; Kunz v. New York, 340 U. S. 290; Egan v. City of
Aurora, 365 U. S. 514; Terminiello v. Chicago, 337 U. S. 1;
Hague v. C.I.O., 307 U. S. 496; Cox v. New Hampshire, 312
U. S. 569; Kelly v. Page, 335 F. 2d 114.) III. The denial of
use of the public rooms for the public meeting constituted a
denial of equal protection of the law and due process of law.
(McLaughlin v. Florida, 379 U. S. 184; Russo v. Morgan, 174
Misc. 1013; Matter of Hooker v. Conte, 208 Misc. 188; Cox
v. Louisiana, 379 U. S. 536.) IV. The rules and regulations
of respondent operate as a bill of attainder. (United States v.
Lovett, 328 U. S. 303; United States v. Brown, 381 U. S. 437.)
V. The Special Term finding that NRP is a political party is
correct and the setting aside thereof by the Appellate Division
is erroneous. (Matter of Galuppi v. Liquor Auth., 12 A D 2d
987; People ex rel. Rau v. York, 31 App. Div. 527.) VI. The
direction of a hearing on possible injury by expression of
views by NRP is erroneous. (Matter of Rockwell v. Morris, 12
A D 2d 272, 10 N Y 2d 721, 368 U. S. 913.) VII. There is a
justiciable controversy between the parties. (Bonham v. Coe,
249 App. Div. 428, 276 N. Y. 540.)
James P. Tamsen and Thomas R. Hadaway for respondents.
I. County law imposes a duty upon the Board of Supervisors
to care and control the real and personal property of the
county. II. The courts may not review the standard selected
by the *172 board unless the standard is arbitrary. (Matter
of Stanton v. Board of Educ. of City of N. Y., 190 Misc. 1012;
Gauthier v. Gabel, 44 Misc 2d 887, 16 N Y 2d 720.) III. The
standard selected by the Board of Supervisors was reasonable

and adopted to meet a legitimate public object. (Mayflower
Farms v. Ten Eyck, 297 U. S. 266; Mallary, Inc. v. City of
New Rochelle, 184 Misc. 66, 295 N. Y. 712; Matter of New
York State Comm. v. Pelham Hall Apts., 10 Misc 2d 334.) IV.
Classification based on numbers is not unreasonable. (Bryant
v. Zimmerman, 278 U. S. 63.) V. The Appellate Division
should be affirmed and the application remitted to Special
Term for a hearing on the question of whether the National
Renaissance party is a “political” party. (Matter of Galuppi
v. Liquor Auth., 12 A D 2d 987; People ex rel. Rau v. York,
31 App. Div. 527; Matter of Dun Roamin Corp. v. Larkin, 11
A D 2d 737.) VI. Constitutional guarantees do not include a
guaranteed meeting room. VII. Whether a group's views will
immediately or irreparably create injury to the common weal
are always open to question.
OPINION OF THE COURT
Chief Judge Fuld.
On June 14, 1965, the Board of Supervisors of Orange County
promulgated rules for the use of the courthouses in Goshen
and Newburgh for other than judicial purposes. Insofar as
relevant, the buildings were made available for such use only
by “political parties, as defined in section 2(4) of the Election
Law” -- which defines a “party” as “any political organization
which at the last preceding election for governor polled at
least fifty thousand votes for governor.”
The National Renaissance Party (NRP), whose previous
requests to use the Newburgh courthouse had been denied,
reapplied for a permit in conformity with the new rules. It
was again turned down on the ground that the NRP was not
a “political party.” The petitioner, who is its national director,
thereupon brought the present article 78 proceeding to compel
the respondents, the Board of Supervisors and the Building
Superintendent of Orange County, to issue the requisite
permit. Although the petitioner does not expressly state that
the NRP is a political party, he does declare (1) that it is “an
unincorporated association which advocates the preservation
of American national sovereignty, racial nationalism, and
the *173 establishment by constitutional means of a
government composed of an intellectual, managerial and
military aristocracy” and (2) that he arranges meetings for its
officers and candidates for public office “to speak on topics
of public importance and at which guest speakers may also
appear.” It did not, however, poll 50,000 votes in the last
gubernatorial election.
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The court at Special Term granted the petition and directed
issuance of the permit to the NRP. The Appellate Division
agreed with Special Term that respondent board's rules
were “unconstitutionally discriminatory against genuine
independent political parties”. However, because the
petitioner had not specifically alleged that the NRP was such
an organization, the Appellate Division remitted the matter to
Special Term for a hearing on that issue as well as on the issue
whether “expression of [NRP's] views will immediately and
irreparably create injury to the public weal”.
There is no doubt that the board's rules governing use of the
courthouses for nonjudicial purposes were unconstitutionally
discriminatory against small political parties. The county
is not obliged to make its buildings available for public
gatherings but, when it does so, both State and Federal
Constitutions (U. S. Const., 14th Amdt.; N. Y. Const.,
art. I, §11) require that it be done “in a reasonable and
nondiscriminatory manner”. (Brown v. Louisiana, 383 U. S.
131, 143; see, also, East Meadow Community Concerts Assn.
v. Board of Educ., 18 N Y 2d 129, 133; Matter of Rockwell
v. Morris, 10 N Y 2d 721, affg. 12 A D 2d 272.) This means
that, if the use is limited to groups of a particular type or in a
particular category, there may be no discrimination within the
category, and the classification adopted must itself “rest upon
some difference which bears a reasonable and just relation
to the act in respect to which the classification is proposed”.
(Myer v. Myer, 271 App. Div. 465, 472, affd. 296 N. Y. 979;
see, also, Matter of Ellis v. Allen, 4 A D 2d 343, 344, app.
dsmd. 4 N Y 2d 693, mot. for lv. to app. den. 4 N Y 2d
674; Matter of Stracquadanio v. Department of Health, 285
N. Y. 93, 97.) “The essence of the right to equal protection
of the laws is that all persons similarly situated be treated
alike.” (Myer v. Myer, 271 App. Div. 465, 472, affd. 296 N.
Y. 979, supra.;.)
In the case before us, the record reveals no justifiable purpose
for excluding minor political parties from holding public
*174 meetings in the Newburgh courthouse. Furthermore,
it was error for the Appellate Division to order a hearing
on the issue of whether the NRP is a political party. For
political purposes, a “party” is defined as “an organized
group of the electorate that attempts to control government
through the election of its candidates to office” (Webster's
New Collegiate Dictionary [6th ed., 1957], p. 613). As the
petition makes clear, the NRP calls itself a party; its purposes
are of a political and governmental character and it nominates
candidates for public office. The denial by respondents in
their answer of knowledge or information sufficient to form

a belief as to the accuracy of the petitioner's description of
the NRP's political character was “obviously perfunctory and
raised no issue whatever”. (Matter of Auer v. Dressel, 306 N.
Y. 427, 431.) Accordingly, since the respondents have alleged
no “evidentiary facts” to the contrary, a trial on the NRP's
status as a political party is not warranted. (CPLR 7804, subd.
[e]; see, also, Matter of Rotkiewicz v. Department of Mental
Hygiene, 283 App. Div. 458, affd. 307 N. Y. 847.)
Nor is there any basis for a hearing as to whether the
“expression” of the NRP's views will “immediately and
irreparably create injury to the public weal”. No such reason
was given by the respondents for denying the NRP a permit,
and the only hint of any such issue in the pleadings is an
allegation in the petition -- denied by the respondents in their
answer -- that members of the Board of Supervisors had
charged the NRP and its members with being “fascist” and
“subversive”. Even if it were found that the NRP's political
philosophy represented the unpopular views of a small and
extreme minority, the petitioner would, nevertheless, be
entitled to use the county courthouse.
As this court reaffirmed only a few months ago, “The
expression of controversial and unpopular views ... is
precisely what is protected by both the Federal and State
Constitutions.” (East Meadow Community Concerts Assn. v.
Board of Educ., 19 N Y 2d 605, 606; 18 N Y 2d 129, 134,
supra.; see, also, Bond v. Floyd, 385 U. S. 116, 132-135;
Kunz v. New York, 340 U. S. 290; Matter of Rockwell v.
Morris, 10 N Y 2d 721, affg. 12 A D 2d 272, supra.;.) It
is an “unlawful restriction of the constitutional right of free
speech”, we wrote in *175 East Meadow (18 N Y 2d,
at p. 134), to exercise prior restraint of the expression of
such views “•unless it is demonstrable on a record that such
expression will immediately and irreparably create injury to
the public weal -- not that such expression, without itself
being unlawful, will incite criminal acts in others”'. (Matter
of Rockwell v. Morris, 12 A D 2d 272, 277-278, affd. 10 N
Y 2d 721, supra.;.)
We fail to see the remotest possibility, in the case before us, of
danger from speeches delivered in a room inside a courthouse
building to a presumably sympathetic audience. No one has
suggested that the NRP intends to advocate the use of violence
as a means of achieving its objectives or that a “clear and
present danger” exists that the audience would immediately
act to implement such an unlawful proposal. (See, e.g., People
v. Epton, 19 N Y 2d 496.) Nor does anticipated opposition by
certain veterans' groups to the NRP and its program present
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a hazard of “immediate and irreparable injury to the public
weal.” Were there to be a disturbance, the fault would surely
lie with those who objected to the views expounded and not
with the speakers or the sponsoring NRP. It has been well
said that “the measure of the speaker is not the conduct of his
audience.” (Matter of Rockwell v. Morris, 12 A D 2d, at p.
279.)
In short, there is nothing in the record to justify censorship
of the NRP upon the basis of possible public injury -- to be
inflicted by the speakers and not by their audience -- and
we do not believe that the Appellate Division, on its own
initiative, may call for an investigation which, in a roundabout
manner, imposes a restraint on the constitutional right to free
expression.
End of Document

The order of the Appellate Division should be reversed and
the judgment of Special Term reinstated, with costs in this
court and in the Appellate Division.

Judges Van Voorhis, Burke, Bergan, Keating and Breitel
concur with Chief Judge Fuld; Judge Scileppi dissents and
votes to affirm on the memorandum at the Appellate Division.
Order reversed, etc. *176
Copr. (C) 2022, Secretary of State, State of New York
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Patricia Messinger, Individually and as
Parent and Natural Guardian of Todd
Messinger, an Infant, Respondent,
v.
Leding Yap et al., Appellants, et al.,
Defendant. State of New York, Appellant.
Supreme Court, Appellate Division,
Third Department, New York
69749
(April 28, 1994)

CITE TITLE AS: Messinger v Yap
OPINION OF THE COURT
White, J.
SUMMARY
Appeal (transferred to this Court by order of the Appellate
Division, Second Department) from an order of the Supreme
Court (Jiudice, J.), entered July 18, 1991 in Dutchess
County, which granted motions by defendants Leding Yap and
Norman Sehayik for representation and indemnification by
the State of New York and denied motions by said defendants
to strike their examinations before trial.
HEADNOTES
DISCLOSURE
EXAMINATION BEFORE TRIAL
Protective Order
(1) Plaintiff alleged negligence and malpractice in
administration of anesthesia to plaintiff's infant son at Stateowned hospital; Attorney-General undertook representation
of defendants pursuant to Public Officers Law § 17;
deposition of defendants was conducted with Assistant
Attorney-General appearing for both defendants; AttorneyGeneral subsequently advised defendants that it would be
inappropriate for Attorney-General to represent them, that

defendants would be entitled to representation by private
counsel and that State would pay reasonable counsel fees
and litigation expenses pursuant to Public Officers Law §
17 (2) (b) --- Defendants retained independent counsel and
moved to suppress their examinations before trial on ground
Attorney-General had not properly represented them during
their pretrial examinations --- Supreme Court did not err in
declining to strike examinations before trial of defendants;
defendants were represented by Assistant Attorney-General
during these proceedings, at which time each testified about
medical records and events underlying plaintiff's claim; it
appears testimony elicited was not misleading or untrue,
and thus defendants have not met their burden in seeking
protective order; moreover, to require plaintiff to redepose
defendants would result in additional delay in ultimate
resolution of this long-pending matter which would not be
justified.

PUBLIC OFFICERS
DUTY TO DEFEND
EMPLOYEE

OR

INDEMNIFY

PUBLIC

(2) Plaintiff alleged negligence and malpractice in
administration of anesthesia to plaintiff's infant son at Stateowned hospital; Attorney-General undertook representation
of defendants pursuant to Public Officers Law § 17, but
subsequently advised defendants in letters that it would be
inappropriate for Attorney-General to represent them, that
defendants would be entitled to representation by private
counsel and that State would pay reasonable counsel fees and
litigation expenses pursuant to Public Officers Law § 17 (2)
(b) --- State appeals order directing continued defense and
indemnification --- Public Officers Law § 17 (1) (a) provides
term employee does not include independent contractor;
Public Officers Law § 17 (2) (a) directs that State provide
for defense of employee in any civil action ‘arising out of
any alleged act or omission which occurred or is alleged
in the complaint to have occurred while the employee was
acting within the scope of his public employment or duties‘;
defendants contend that once State undertook their defense
as employees, it is bound to indemnify them; generally,
estoppel does not lie against State; Attorney-General's letters
contained limiting language of Public Officers Law § 17
(3) (a) and there has been no showing that defendants have
changed their position to their detriment --- Public Officers
Law § 17 differentiates between duty to defend and broader
duty to indemnify; even though State owns hospital, it is
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not liable for torts of doctor who is found, after trial, to
be independent contractor; question of whether defendant is
acting within scope of employment is one that generally can
be determined only after trial or other judicial proceeding;
issue of indemnification cannot be resolved at this time and
decision of Supreme Court holding State is obligated to
indemnify defendants is premature.

Plaintiff commenced this action against numerous defendants
in April 1988 alleging, inter alia, negligence and malpractice
in the administration of anesthesia to plaintiff's infant son,
Todd Messinger, at the State-owned Helen Hayes Hospital
in Rockland County on or about August 23, 1978. As a
result of alleged malpractice, the infant suffered cardiac arrest
which resulted in serious and permanent injuries. Defendants
Leding Yap and Norman Sehayik were anesthesiologists
during this procedure. Subsequent to the commencement of
litigation, the Attorney-General undertook the representation
of Yap and Sehayik pursuant to Public Officers Law§ 17.
On June 5, 1989, Yap was deposed and on June 27, 1989,
a videotaped deposition of Sehayik was conducted with an
Assistant Attorney-General appearing for both defendants
during their respective examinations before trial.
By letter dated October 6, 1989, however, the AttorneyGeneral *871 advised Sehayik that upon investigation of the
facts and circumstances of the case, it would be inappropriate
for the Attorney- General to represent him in this matter.
The letter further stated that Sehayik would be entitled to
representation by private counsel and that the State would pay
reasonable counsel fees and litigation expenses in this regard
pursuant to Public Officers Law § 17 (2) (b). In addition,
the letter called attention to Public Officers Law § 17 (3) (a)
regarding indemnification by the State if the act or omission
from which the judgment or settlement arose occurred while
Sehayik was acting in the scope of his public employment
or duties and did not result from any intentional wrongdoing.
It is conceded that Yap received an identical letter from the
Attorney-General.
Yap and Sehayik (hereinafter collectively referred to as
defendants) each retained independent counsel and both
thereafter moved to suppress their examinations before trial
on the ground that the Attorney-General had not properly
represented them during their pretrial examinations. Sehayik
further moved for an order directing the State to continue to
pay for his defense and to indemnify him pursuant to Public

Officers Law § 17 (3) (a) if he was found to be liable on
plaintiff's claim, and Yap joined in the motion.
Supreme Court denied defendants' motions to strike their
examinations before trial but held that the State was
responsible to continue to defend, indemnify and save
harmless defendants pursuant to Public Officers Law § 17.
Defendants each appeal the denial of their motions to suppress
the examinations before trial and the State appeals the order
directing continued defense and indemnification.
Public Officers Law § 17 (1) (a) defines the term employee
to include “any person holding a position by election,
appointment or employment in the service of the state ... but
shall not include an independent contractor”. Public Officers
Law § 17 (2) (a) directs that the State provide for the defense
of the employee in any civil action “arising out of any alleged
act or omission which occurred or is alleged in the complaint
to have occurred while the employee was acting within the
scope of his public employment or duties”. Pursuant to this
section, the State undertook the defense of defendants, as it
was required to do given the allegations in the complaint (see,
Frontier Ins. Co. v State of New York, 172 AD2d 13). When
the Attorney-General determined that representation by his
office would be inappropriate, he authorized representation of
defendants by private counsel of their choice in accordance
with *872 Public Officers Law § 17 (2) (b) (see, Matter of
O'Brien v Regan, 182 AD2d 869, lv denied 80 NY2d 758).
Defendants contend that once the State undertook their
defense as employees, it is bound to indemnify them pursuant
to Public Officers Law § 17 (3) (a), particularly in view of
the delay before withdrawing as their attorney. However, it
is the general rule that estoppel does not lie against the State
(see, Matter of Hamptons Hosp. & Med. Ctr. v Moore, 52
NY2d 88) unless there is a wrongfully induced reliance by
one entitled to rely and who detrimentally changes his or her
position (see, Bender v New York City Health & Hosps. Corp.,
38 NY2d 662). In the instant case, the Attorney-General's
letter of October 1989, as well as an earlier letter of August
16, 1988, contained the limiting language of Public Officers
Law § 17 (3) (a) and there has been no showing that either of
defendants have changed their position to their detriment.
As noted, Public Officers Law § 17 (2) relates to the
allegations in a complaint, whereas the indemnification
provision set forth in Public Officers Law § 17 (3) (a) provides
for indemnification when the questionable conduct occurred
while the defendant was acting within the scope of his or
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her public employment or duties. Thus Public Officers Law §
17 differentiates between the duty to defend and the broader
duty to indemnify, a recognized concept in insurance law
which has been applied by this Court to other provisions of
Public Officers Law § 17 (see, Matter of Garcia v Abrams,
98 AD2d 871). Further, as this Court has held, even though
the State owns the hospital, it is not liable for the torts of
the doctor who is found, after trial, to be an independent
contractor (see, Rivers v State of New York, 159 AD2d
788, lv denied 76 NY2d 701). The duty to defend arises
from a statutory obligation whereas the liability to indemnify
depends upon the facts of the case as to be determined at
the conclusion of the matter, and the question of whether a
defendant is acting within the scope of employment is one that
generally can be determined only after trial or other judicial
proceeding, such as summary or declaratory judgment (see,
Hassan v Fraccola, 851 F2d 602; Matter of Spitz v Abrams,
123 Misc 2d 446, affd 105 AD2d 904). Therefore, we find
that the issue of indemnification cannot be resolved at this
time and the decision of the Supreme Court holding that the
State is obligated to indemnify defendants is premature (see,
American Home Assur. Co. v Port Auth., 66 AD2d 269).

CPLR 3103 (c), we find that both defendants were represented
by an Assistant Attorney-General during these proceedings,
at which time each testified about medical records and events
underlying plaintiff's claim. From the record it appears that
the testimony elicited was not misleading or untrue, and thus
defendants have not met their burden in seeking the protective
order (see, Barnes v State of New York, 67 AD2d 1065).
Moreover, to require plaintiff to redepose defendants would
result in additional delay in the ultimate resolution of this
long-pending matter which, in our opinion, would not be
justified.

Mikoll, J. P., Crew III, Yesawich Jr. and Peters, JJ., concur.
Ordered that the order is modified, on the law, without
costs, by reversing so much thereof as granted the motion
by defendants Leding Yap and Norman Sehayik for
indemnification by the State of New York; said motion
denied; and, as so modified, affirmed.

Copr. (C) 2022, Secretary of State, State of New York

As to Supreme Court's decision declining to strike the
examinations before trial of defendants pursuant to *873
End of Document
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free space to reply to any newspaper attack
assailing the personal character of candidate
and remanding matter to trial court for further
proceedings was “final” and ripe for review
by United States Supreme Court; it would
be intolerable to leave unanswered, under the
circumstances, important question of freedom
of the press under the First Amendment.
West's F.S.A. § 104.38; 28 U.S.C.A. § 1257;
U.S.C.A.Const. Amend. 1.

KeyCite Yellow Flag - Negative Treatment
Declined to Extend by Bierman v. Dayton, D.Minn., January 3, 2017

94 S.Ct. 2831
Supreme Court of the United States

The MIAMI HERALD PUBLISHING
COMPANY, a Division of Knight
Newspapers, Inc., Appellant,
v.
Pat L. TORNILLO, Jr.
No. 73—797.
|
Argued April 17, 1974.
|
Decided June 25, 1974.
Synopsis
Action was brought for declaratory and injunctive relief
and for damages arising from newspaper's refusal to afford
political candidate a right to reply to editorials attacking
the candidate's personal character as required by Florida
statute. The Circuit Court, Dade County, entered judgment
holding the statute unconstitutional and the plaintiff appealed.
The Florida Supreme Court, 287 So.2d 78, reversed and
remanded and the newspaper appealed. The United States
Supreme Court, Mr. Chief Justice Burger, held that Florida
statute requiring newspapers which assail the character of
political candidate to afford free space to candidate for reply
is unconstitutional as a violation of the First Amendment's
guarantee of a free press.

115 Cases that cite this headnote
[2]

Newspapers

Federal Courts

[3]

Constitutional Law

37 Cases that cite this headnote
[4]

Constitutional Law

Press in General

While responsible press is undoubtedly a
desirable goal, press responsibility is not
mandated by Constitution and cannot be
legislated. U.S.C.A.Const. Amend. 1.
12 Cases that cite this headnote
Constitutional Law
Newspapers

Florida Supreme Court judgment upholding
constitutionality of Florida statute requiring
newspapers to provide political candidate with

Press in General

Any compulsion by government on newspapers
which requires them to publish that which reason
tells them they should not is unconstitutional.
U.S.C.A.Const. Amend. 1.

[5]

Review of state courts

Rights, duties, and liabilities

96 Cases that cite this headnote

Mr. Justice Brennan filed a concurring opinion in which
Mr. Justice Rehnquist joined, and Mr. Justice White filed a
concurring opinion.

[1]

Press in General

Florida statute requiring that newspapers whose
columns assail character of political candidate
to grant free space to candidate for a reply is
unconstitutional as being in violation of First
Amendment's guarantee of a free press. West's
F.S.A. § 104.38; U.S.C.A.Const. Amend. 1.

Reversed.

West Headnotes (5)

Constitutional Law

Press in General

Rights, duties, and liabilities

Even if newspaper would face no additional
cost to comply with compulsory Florida statute
requiring that newspaper which assails character
of political candidate grant candidate free space
for reply, and newspaper would not be forced to
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forego publication of other news or opinion by
inclusion of reply, statute is still unconstitutional
under the First Amendment because of its
intrusion into function of editors. West's F.S.A. §
104.38; U.S.C.A.Const. Amend. 1.
242 Cases that cite this headnote

*

(d) Even if a newspaper would face no additional costs to
comply with the statute and would not be forced to forgo
publication of news or opinion by the inclusion of a reply,
the statute still fails to clear the First Amendment's barriers
because of its *242 intrusion into the function of editors in
choosing what material goes into a newspaper and in deciding
on the size and content of the paper and the treatment of public
issues and officials. Pp. 2839—2840.
287 So.2d 78, Fla., reversed.

**2831 *241 Syllabus

After appellant newspaper had refused to print appellee's
replies to editorials critical of appellee's candidacy for state
office, appellee brought suit in **2832 Florida Circuit Court
seeking injunctive and declaratory relief and damages, based
on Florida's ‘right of reply’ statute that grants a political
candidate a right to equal space to answer criticism and
attacks on his record by a newspaper, and making it a
misdemeanor for the newspaper to fail to comply. The Circuit
Court held the statute unconstitutional as infringing on the
freedom of the press and dismissed the action. The Florida
Supreme Court reversed, holding that the statute did not
violate constitutional guarantees, and that civil remedies,
including damages, were available, and remanded to the trial
court for further proceedings. Held:
1. The Florida Supreme Court's judgment is ‘final’ under 28
U.S.C. s 1257, and thus is ripe for review by this Court. North
Dakota Pharmacy Bd. v. Snyder's Stores, 414 U.S. 156, 94
S.Ct. 407, 38 L.Ed.2d 379. P. 2834.
2. The statute violates the First Amendment's guarantee of a
free press. Pp. 2834—2840.
(a) Governmental compulsion on a newspapr to publish
that which ‘reason’ tells it should not be published is
unconstitutional. P. 2839.
(b) The statute operates as a command by a State in the same
sense as a statute or regulation forbidding appellant to publish
specified matter. P. 2839.
(c) The statute exacts a penalty on the basis of the content of a
newspaper by imposing additional printing, composing, and
materials costs and by taking up space that could be devoted
to other material the newspaper may have preferred to print.
P. 2839.

Attorneys and Law Firms
Dan P. S. Paul, Miami, Fla., for appellant.
Jerome A. Barron, Washington, D.C., for appellee.
Opinion
*243 Mr. Chief Justice BURGER delivered the opinion of
the Court.
The issue in this case is whether a state statute granting
a political candidate a right to equal space to reply to
criticism and attacks on his record by a newspaper violates
the guarantees of a free press.
I
In the fall of 1972, appellee, Executive Director of the
Classroom Teachers Association, apparently a teachers'
collective-bargaining agent, was a candidate for the Florida
House of Representatives. On September 20, 1972, and again
on September 29, 1972, appellant printed editorials critical of
appellee's candidacy.1 In *244 response to these editorials
**2833 appellee demanded that appellant print verbatim
his replies, defending the role of the Classroom Teachers
Association and the organization's accomplishments for the
citizens of Dade County. Appellant declined to print the
appellee's replies and appellee brought suit in Circuit Court,
Dade County, seeking declaratory and injunctive relief and
actual and punitive damages in excess of $5,000. The action
was premised on Florida Statute s 104.38 (1973), F.S.A., a
‘right of reply’ statute which provides that if a candidate
for nomination or election is assailed regarding his personal
character or official record by any newspaper, the candidate
has the right to demand that the newspaper print, free of cost
to the candidate, any reply the candidate may make to the
newspaper's charges. The reply must appear in as conspicuous

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

2

Previous View

Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241 (1974)
94 S.Ct. 2831, 41 L.Ed.2d 730, 1 Media L. Rep. 1898

a place and in the same kind of type as the charges which
prompted the reply, provided it does not take up more space
than the charges. Failure to comply with the statute constitutes

to be a final judgment for purposes of our jurisdiction. Under
the principles of finality enunciated in Snyder's Stores, the
judgment of *247 the Florida Supreme Court in this case is

a first-degree misdemeanor.2

ripe for review by this Court.6

*245 Appellant sought a declaration that s 104.38 was
unconstitutional. After an emergency hearing requested
by appellee, the Circuit Court denied injunctive relief
because, absent special circumstances, no injunction could
properly issue against the commission of a crime, and held
that s 104.38 was unconstitutional as an infringement on
the freedom of the press under the First and Fourteenth
Amendmens to the Constitution. 38 Fla.Supp. 80 (1972).
The Circuit Court concluded that dictating what a newspaper
must print was no different from dictating what it must not
print. The Circuit Judge viewed the statute's vagueness as
serving ‘to restrict and stifle protected expression.’ Id., at 83.
Appellee's cause was dismissed with prejudice.
On direct appeal, the Florida Supreme Court reversed,
holding that s 104.38 did not violate constitutional guarantees.
287 So.2d 78 (1973).3 It held that free **2834 speech
was enhanced and not abridged by the Florida right-ofreply statute, which in that court's view, furthered the ‘broad
societal interest in the free flow of information to the
public.’ Id., at 82. It also held that the statute is *246
not impermissibly vague; the statute informs ‘those who are
subject to it as to what conduct on their part will render them
4

liable to its penalties.’ Id., at 85. Civil remedies, including
damages, were held to be available under this statute; the case
was remanded to the trial court for further proceedings not
inconsistent with the Florida Supreme Court's opinion.
We postponed consideration of the question of jurisdiction to
the hearing of the case on the merits. 414 U.S. 1142, 94 S.Ct.
893, 39 L.Ed.2d 99 (1974).
II
[1] Although both parties contend that this Court has
jurisdiction to review the judgment of the Florida Supreme
Court, a suggestion was initially made that the judgment of the
Florida Supreme Court might not be ‘final’ under 28 U.S.C. s
1257.5 In North Dakota State Board of Pharmacy v. Snyder's
Drug Stores, Inc., 414 U.S. 156, 94 S.Ct. 407, 38 L.Ed.2d 379
(1973), we reviewed a judgment of the North Dakota Supreme
Court, under which the case had been remanded so that further
state proceedings could be conducted respecting Snyder's
application for a permit to operate a drug store. We held that

III
A
The challenged statute creates a right to reply to press
criticism of a candidate for nomination or election. The statute
was enacted in 1913, and this is only the second recorded case
decided under its provisions.7
Appellant contends the statute is void on its face because it
purports to regulate the content of a newspaper in violation
of the First Amendment. Alternatively it is urged that the
statute is void for vagueness since no editor could know
exactly what words would call the statute into operation.
It is also contended that the statute fails to distinguish
between **2835 critical comment which is and which is not
defamatory.
B
The appellee and supporting advocates of an enforceable right
of access to the press vigorously argue that *248 government
has an obligation to ensure that a wide variety of views reach
the public.8 The contentions of access proponents will be
set out in some detail.9 It is urged that at the time the First
Amendment to the Constitution10 was ratified in 1791 as part
of our Bill of Rights the press was broadly representative
of the people it was serving. While many of the newspapers
were intensely partisan and narrow in their views, the press
collectively presented a broad range of opinions to readers.
Entry into publishing was inexpensive; pamphlets and books
provided meaningful alternatives to the organized press for
the expression of unpopular ideas and often treated events and
expressed views not covered by conventional newspapers.11
A true marketplace of ideas existed in which there was
relatively easy access to the channels of communication.
Access advocates submit that although newspapers of the
present are superficially similar to those of 1791 the press
of today is in reality very different from that known
in the early years of our national existence. In the past
half century a communications revolution has seen the
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introduction of radio and television into our lives, the
promise of a global community through the *249 use of
communications satellites, and the spectre of a ‘wired’ nation
by means of an expanding cable television network with
two-way capabilities. The printed press, it is said, has not
escaped the effects of this revolution. Newspapers have
become big business and there are far fewer of them to
serve a larger literate population.12 Chains of newspapers,
national newspapers, national wire and news services, and
one-newspaper towns,13 are the dominant features of a
press that has become noncompetitive and enormously
powerful and influential in its capacity to manipulate popular
opinion and change the course of events. Major metropolitan
newspapers have collaborated to establish news services
national in scope.14 Such national news organizations provide
syndicated ‘interpretive reporting’ as well as syndicated
features and commentary, all of which can serve as part of the
new school of ‘advocacy journalism.’
The elimination of competing newspapers in most of our
large cities, and the concentration of control of media that
results from the only newspaper's being **2836 owned by
the same interests which own a television station and a radio
station, are important components of this trend toward *250
concentration of control of outlets to inform the public.
The result of these vast changes has been to place in a
few hands the power to inform the American people and
shape public opinion.15 Much of the editorial opinion and
commentary that is printed is that of syndicated columnists
distributed nationwide and, as a result, we are told, on national
and world issues there tends to be a homogeneity of editorial
opinion, commentary, and interpretive analysis. The abuses
of bias and manipulative reportage are, likewise, said to be
the result of the vast accumulations of unreviewable power
in the modern media empires. In effect, it is claimed, the
public has lost any ability to respond or to contribute in a
meaningful way to the debate on issues. The monopoly of
the means of communication allows for little or no critical
analysis of the media except in professional journals of very
limited readership.
‘This concentration of nationwide news organizations—like
other large institutions—has grown increasingly remote from
and unresponsive to the popular constituencies on which they
depend and which depend on them.’ Report of the Task Force
in Twentieth Century Fund Task Force Report for a National
News Council, A Free and Responsive Press 4 (1973).
Appellee cites the report of the Commission on Freedom of
the Press, chaired by Robert M. Hutchins, in which it was

stated, as long ago as 1947, that ‘(t)he right of free *251
public expression has . . . lost its earlier reality.’ Commission
on Freedom of the Press, A Free and Responsible Press 15
(1947).
The obvious solution, which was available to dissidents at
an earlier time when entry into publishing was relatively
inexpensive, today would be to have additional newspapers.
But the same economic factors which have caused the
disappearance of vast numbers of metropolitan newspapers,16
have made entry into the marketplace of ideas served by
the print media almost impossible. It is urged that the claim
of newspapers to be ‘surrogates for the public’ carries with
it a concomitant fiduciary obligation to account for that
stewardship.17 From this premise it is reasoned that the only
effective way to insure fairness and accuracy and to provide
for some accountability is for government to take affirmative
action. The First Amendment interest of the public in being
informed is said to be in peril because the ‘marketplace of
ideas' is today a monopoly controlled by the owners of the
market.
Proponents of enforced access to the press take comfort from
language in several of this Court's decisions which suggests
that the First Amendment acts as a sword as well as a shield,
that it imposes obligations on the owners of the press in
addition to protecting the press from government regulation.
In Associated Press v. United States, 326 U.S. 1, 20, 65
S.Ct. 1416, 1424, 89 L.Ed. 2013 (1945), the Court, in *252
rejecting the argument **2837 that the press is immune from
the antitrust laws by virtue of the First Amendment, stated:
‘The First Amendment, far from providing an argument
against application of the Sherman Act, here provides
powerful reasons to the contrary. That Amendment rests on
the assumption that the widest possible dissemination of
information from diverse and antagonistic sources is essential
to the welfare of the public, that a free press is a condition of
a free society. Surely a command that the government itself
shall not impede the free flow of ideas does not afford nongovernmental combinations a refuge if they impose restraints
upon that constitutionally guaranteed freedom. Freedom to
publish means freedom for all and not for some. Freedom
to publish is guaranteed by the Constitution, but freedom
to combine to keep others from publishing is not. Freedom
of the press from governmental interference under the First
Amendment does not sanction repression of that freedom by
private interests.’ (Footnote omitted.)
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In New York Times Co. v. Sullivan, 376 U.S. 254, 270, 84
S.Ct. 710, 721, 11 L.Ed.2d 686 (1964), the Court spoke of
‘a profound national commitment to the principle that debate
on public issues should be uninhibited, robust, and wideopen.’ It is argued that the ‘uninhibited, robust’ debate is
not ‘wide-open’ but open only to a monopoly in control of
the press. Appellee cites the plurality opinion in Rosenbloom
v. Metromedia, Inc., 403 U.S. 29, 47, and n. 15, 91 S.Ct.
1811, 1821, 29 L.Ed.2d 296 (1971), which he suggests
seemed to invite experimentation by the State in right-toaccess regulation of the press.18
*253 Access advocates note that Mr. Justice Douglas a
decade ago expressed his deep concern regarding the effects
of newspaper monopolies:
‘Where one paper has a monopoly in an area, it seldom
presents two sides of an issue. It too often hammers away on
one ideological or political line using its monopoly position
not to educate people, not to promote debate, but to inculcate
in its readers one philosophy, one attitude—and to make
money’.
‘The newspapers that give a variety of views and news that
is not slanted or contrived are few indeed. And the problem
promises to get worse . . ..’ The Great Rights 124—125, 127
(E. Cahn ed. 1963).
They also claim the qualified support of Professor Thomas I.
Emerson, who has written that ‘(a) limited right of access to
the press can be safely enforced,’ *254 although he believes
that ‘(g)overnment measures to encourage a multiplicity of
outlets, rather than compelling a few outlets to represent
everybody, seems a preferable course of action.’ T. Emerson,
The System of Freedom of Expression 671 (1970).
**2838 IV
[2]
However much validity may be found in these
arguments, at each point the implementation of a remedy
such as an enforceable right of access necessarily calls
for some mechanism, either governmental or consensual.19
If it is governmental coercion, this at once brings about
a confrontation with the express provisions of the First
Amendment and the judicial gloss on that Amendment
developed over the years.20

The Court foresaw the problems relating to governmentenforced access as early as its decision in Associated Press
v. United States, supra. There it carefully contrasted the
private ‘compulsion to print’ called for by the Association's
bylaws with the provisions of the District Court decree against
appellants which ‘does not compel AP or its members to
permit publication of anything which their ‘reason’ tells them
should not be published.' 326 U.S., at 20 n. 18, 65 S.Ct., at
1425. In Branzburg v. Hayes, 408 U.S. 665, 681, 92 S.Ct.
2646, 2656, 33 L.Ed.2d 626 (1972), we emphasized that
the cases then *255 before us ‘involve no intrusions upon
speech or assembly, no prior restraint or restriction on what
the press may publish, and no express or implied command
that the press publish what it prefers to withhold.’ In
Columbia Broadcasting System, Inc. v. Democratic National
Committee, 412 U.S. 94, 117, 93 S.Ct. 2080, 2094, 36
L.Ed.2d 772 (1973), the plurality opinion as to Part III noted:
‘The power of a privately owned newspaper to advance its
own political, social, and economic views is bounded by only
two factors: first, the acceptance of a sufficient number of
readers—and hence advertisers—to assure financial success;
and, second, the journalistic integrity of its editors and
publishers.’
An attitude strongly adverse to any attempt to extend a
right of access to newspapers was echoed by other Members
of this Court in their separate opinions in that case. Id.,
at 145, 93 S.Ct., at 2107 (Stewart, J., concurring); id.,
at 182 n. 12, 93 S.Ct., at 2126 (Brennan, J., joined by
Marshall, J., dissenting). Recently, while approving a bar
against employment advertising specifying ‘male’ or ‘female’
preference, the Court's opinion in Pittsburgh Press Co. v.
Human Relations Comm'n, 413 U.S. 376, 391, 93 S.Ct. 2553,
2561, 37 L.Ed.2d 669 (1973), took pains to limit its holding
within narrow bounds:
‘Nor, a fortiori, does our decision authorize any restriction
whatever, whether of content or layout, on stories or
commentary originated by Pittsburgh Press, its columnists, or
its contributors. On the contrary, we reaffirm unequivocally
the protection afforded to editorial judgment and to the free
expression of views on these and other issues, however
controversial.’
Dissenting in Pittsburgh Press, Mr. Justice Stewart, joined by
Mr. Justice Douglas, expressed the view that no ‘government
agency—local, state, or federal—can tell *256 a newspaper
in advance what it can print and what it cannot.’ Id., at 400, 93
S.Ct., at 2566. See Associates & Aldrich Co. v. Times Mirror
Co., 440 F.2d 133, 135 (CA9 1971).
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[3] [4] We see the beginning with Associated Press, supra,
the Court has expressed sensitivity as to whether a restriction
**2839 or requirement constituted the compulsion exerted
by government on a newspaper to print that which it would not
otherwise print. The clear implication has been that any such
compulsion to publish that which “reason' tells them should
not be published' is unconstitutional. A responsible press is
an undoubtedly desirable goal, but press responsibility is not
mandated by the Constitution and like many other virtues it
cannot be legislated.

‘[T]here is practically universal agreement that a major
purpose of [the First] Amendment was to protect the free
discussion of governmental affairs. This of course includes
discussions of candidates . . ..’

Appellee's argument that the Florida statute does not amount
to a restriction of appellant's right to speak because ‘the
statute in question here has not prevented the Miami Herald

advertising.24 The choice of material to go into a newspaper,
and the decisions made as to limitations on the size and
content of the paper, and treatment of public issues and public
officials—whether fair or unfair—constitute the exercise of
editorial control and judgment. It has yet to be demonstrated
how governmental regulation of this crucial process can be
exercised consistent with First Amendment guarantees of a
free press as they have evolved to this time. Accordingly, the
judgment of the Supreme Court of Florida is reversed.

from saying anything it wished'21 begs the core question.
Compelling editors or publishers to publish that which
“reason’ tells them should not be published' is what is at
issue in this case. The Florida statute operates as a command
in the same sense as a statue or regulation forbidding
appellant to publish specified matter. Governmental restraint
on publishing need not fall into familiar or traditional patterns
to be subject to constitutional limitations on governmental
powers. Grosjean v. American Press Co., 297 U.S. 233, 244
—245, 56 S.Ct. 444, 446, 80 L.Ed. 660 (1936). The Florida
statute exacts a penalty on the basis of the content of a
newspaper. The first phase of the penalty resulting from
the compelled printing of a reply is exacted in terms of
the cost in printing and composing time and materials and
in taking up space that could be devoted to other material
the newspaper may have preferred to print. It is correct, as
appellee contends, that a newspaper is not subject to the
*257 finite technological limitations of time that confront a
broadcaster but it is not correct to say that, as an economic
reality, a newspaper can proceed to infinite expansion of its
column space to accommodate the replies that a government
agency determines or a statute commands the readers should

*258 [5] Even if a newspaper would face no additional
costs to comply with a compulsory access law and would
not be forced to forgo publication of news or opinion by
the inclusion of a reply, the Florida statute fails to clear
the barriers of the First Amendment because of its intrusion
into the function of editors. **2840 A newspaper is more
than a passive receptacle or conduit for news, comment, and

It is so ordered.
Reversed.
Mr. Justice BRENNAN, with
REHNQUIST joins, concurring.

whom

Mr.

Justice

I join the Court's opinion which, as I understand it, addresses
only ‘right of reply’ statutes and implies no view upon the
constitutionality of ‘retraction’ statutes affording plaintiffs
able to prove defamatory falsehoods a statutory action to
require publication of a retraction. *259 See generally
Note, Vindication of the Reputation of a Public Official, 80
Harv.L.Rev. 1730, 1739—1747 (1967).

have available.22

Mr. Justice WHITE, concurring.

Faced with the penalties that would accrue to any newspaper
that published news or commentary arguably within the reach
of the right-of-access statute, editors might well conclude that
the safe course is to avoid controversy. Therefore, under the
operation of the Florida statute, political and electrol coverage

The Court today holds that the First Amendment bars a
State from requiring a newspaper to print the reply of a
candidate for public office whose personal character has
been criticized by that newspaper's editorials. According to
our accepted jurisprudence, the First Amendment erects a
virtually insurmountable barrier between government and the
print media so far as government tampering, in advance of
publication, with news and editorial content is concerned.
New York Times Co. v. United States, 403 U.S. 713, 91
S.Ct. 2140, 29 L.Ed.2d 822 (1971). A newspaper or magazine
is not a public utility subject to ‘reasonable’ governmental

would be blunted or reduced.23 Government-enforced right of
access inescapably ‘dampens the vigor and limits the variety
of public debate,’ New York Times Co. v. Sullivan, supra, 376
U.S., at 279, 84 S.Ct., at 725. The Court, in Mills v. Alabama,
384 U.S. 214, 218, 86 S.Ct. 1434, 1437 (1966), stated:
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regulation in matters affecting the exercise of journalistic
judgment as to what shall be printed. Cf. Mills v. Alabama,
384 U.S. 214, 220, 86 S.Ct. 1434, 16 L.Ed.2d 484 (1966). We
have learned, and continue to learn, from what we view as
the unhappy experiences of other nations where government
has been allowed to meddle in the internal editorial affairs
of newspapers. Regardless of how beneficent-sounding the
purposes of controlling the press might be, we prefer ‘the
power of reason as applied through public discussion'1 and
remain intensely skeptical about those measures that would
allow government to insinuate itself into the editorial rooms
of this Nation's press.
‘Whatever differences may exist about interpretations of the
First Amendment, there is practically universal agreement
that a major purpose of that Amendment was to protect
the free discussion of governmental affairs. This of course
includes discussions of candidates, structures and forms of
*260 government, the manner in which government is
operated or should be operated, and all such matters relating to
political processes. The Constitution specifically selected the
press . . . to play an important role in the discussion of public
affairs. Thus the press serves and was designed to serve as a
powerful antidote to any abuses of power by governmental
officials and as a constitutionally **2841 chosen means for
keeping officials elected by the people responsible to all the
people whom they were selected to serve. Suppression of the
right of the press to praise or criticize governmental agents
and to clamor and contend for or against change . . . muzzles
one of the very agencies the Framers of our Constitution
thoughtfully and deliberately selected to improve our society
and keep it free.’ Mills v. Alabama, supra, at 218—219, 86
S.Ct., at 1437.
Of course, the press is not always accurate, or even
responsible, and may not present full and fair debate on
important public issues. But the balance struck by the First
Amendment with respect to the press is that society must take
the risk that occasionally debate on vital matters will not be
comprehensive and that all viewpoints may not be expressed.
The press would be unlicensed because, in Jefferson's words,
‘(w)here the press is free, and every man able to read, all
is safe.'2 Any other accommodation—any other system that
would supplant private control of the press with the heavy
hand of government intrusion—would make the government
the censor of what the people may read and know.
To justify this statute, Florida advances a concededly
important interest of ensuring free and fair elections by means

of an electorate informed about the issues. But *261 prior
compulsion by government in matters going to the very nerve
center of a newspaper—the decision as to what copy will
or will not be included in any given edition—collides with
the First Amendment. Woven into the fabric of the First
Amendment is the unexceptionable, but nonetheless timeless,
sentiment that ‘liberty of the press is in peril as soon as the
government tries to compel what is to go into a newspaper.’
2 Z. Chafee, Government and Mass Communications 633
(1947).
The constitutionally obnoxious feature of s 104.38 is
not that the Florida Legislature may also have placed a
high premium on the protection of individual reputational
interests; for government certainly has ‘a pervasive and strong
interest in preventing and redressing attacks upon reputation.’
Rosenblatt v. Baer, 383 U.S. 75, 86, 86 S.Ct. 669, 676,
15 L.Ed.2d 597 (1966). Quite the contrary, this law runs
afoul of the elementary First Amendment proposition that
government may not force a newspaper to print copy which, in
its journalistic discretion, it chooses to leave on the newsroom
floor. Whatever power may reside in government to influence
the publishing of certain narrowly circumscribed categories
of material, see, e.g., Pittsburgh Press Co. v. Pittsburgh
Commission on Human Relations, 413 U.S. 376, 93 S.Ct.
2553, 37 L.Ed.2d 669 (1973); New York Times Co. v.
United States, 403 U.S., at 730, 91 S.Ct., at 2149 (White, J.,
concurring), we have never thought that the First Amendment
permitted public officials to dictate to the press the contents
of its news columns or the slant of its editorials.
But though a newspaper may publish without government
censorship, it has never been entirely free from liability for
what it chooses to print. See ibid. Among other things, the
press has not been wholly at liberty to publish falsehoods
damaging to individual reputation. At least until today, we
have cherished the average citizen's *262 reputation interest
enough to afford him a fair chance to vindicate himself in an
action for libel characteristically provided by state law. He has
been unable to force the press to tell his side of the story or
to print a retraction, but he has had at least the opportunity
to win a judgment if he has been able to prove the falsity of
the damaging publication, as well as a fair chance to recover
reasonable damages for his injury.
Reaffirming the rule that the press cannot be forced to
print an answer to a **2842 personal attack made by it,
however, throws into stark relief the consequences of the
new balance forged by the Court in the companion case also
announced today. Gertz v. Robert Welch, Inc., 418 U.S. 323,
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94 S.Ct. 2997, 41 L.Ed.2d 789 goes far toward eviscerating
the effectiveness of the ordinary libel action, which has long
been the only potent response available to the private citizen
libeled by the press. Under Gertz, the burden of proving
liability is immeasurably increased, proving damages is made
exceedingly more difficult, and vindicating reputation by
merely proving falsehood and winning a judgment to that
effect are wholly foreclosed. Needlessly, in my view, the
Court trivializes and denigrates the interest in reputation by
removing virtually all the protection the law has always
afforded.
Of course, these two decisions do not mean that because
government may not dictate what the press is to print, neither
can it afford a remedy for libel in any form. Gertz itself leaves
a putative remedy for libel intact, albeit in severely emaciated
form; and the press certainly remains liable for knowing or
reckless falsehoods under New York Times Co. v. Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), and its
progeny, however improper an injunction against publication
might be.
One need not think less of the First Amendment to sustain
reasonable methods for allowing the average citizen *263 to
redeem a falsely tarnished reputation. Nor does one have to
doubt the genuine decency, integrity, and good sense of the
vast majority of professional journalists to support the right

of any individual to have his day in court when he has been
falsely maligned in the public press. The press is the servant,
not the master, of the citizenry, and its freedom does not carry
with it an unrestricted hunting license to prey on the ordinary
citizen.
‘In plain English, freedom carries with it responsibility even
for the press; freedom of the press is not a freedom from
responsibility for its exercise.’
‘Without . . . a lively sense of responsibility a free press
may readily become a powerful instrument of injustice.’
Pennekamp v. Florida, 328 U.S. 331, 356, 365, 66 S.Ct. 1029,
1042, 90 L.Ed. 1295 (1946) (Frankfurter, J., concurring)
(footnote omitted).
To me it is a near absurdity to so deprecate individual dignity,
as the Court does in Gertz, and to leave the people at the
complete mercy of the press, at least in this stage of our history
when the press, as the majority in this case so well documents,
is steadily becoming more powerful and much less likely to
be deterred by threats of libel suits.
All Citations
418 U.S. 241, 94 S.Ct. 2831, 41 L.Ed.2d 730, 1 Media L. Rep.
1898

Footnotes

*
1

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.
The text of the September 20, 1972, editorial is as follows:
‘The State's Laws And Pat Tornillo
‘LOOK who's upholding the law!
‘Pat Tornillo, boss of the Classroom Teachers Association and candidate for the State Legislature in the Oct. 3 runoff
election, has denounced his opponent as lacking ‘the knowledge to be a legislator, as evidenced by his failure to file a
list of contributions to and expenditures of his campaign as required by law.’
‘Czar Tornillo calls ‘violation of this law inexcusable.’
‘This is the same Pat Tornillo who led the CTA strike from February 19 to March 11, 1968, against the school children and
taxpayers of Dade County. Call it whatever you will, it was an illegal act against the public interet and clearly prohibited
by the statutes.
‘We cannot say it would be illegal but certainly it would be inexcusable of the voters if they sent Pat Tornillo to Tallahassee
to occupy the seat for District 103 in the House of Representatives.’
The text of the September 29, 1972, editorial is as follows:
‘FROM the people who brought you this—the teacher strike of ‘68—come now instructions on how to vote for responsible
government, i.e., against Crutcher Harrison and Ethel Beckham, for Pat Tornillo. The tracts and blurbs and bumper
stickers pile up daily in teachers' school mailboxes amidst continuing pouts that the School Board should be delivering
all this at your expense. The screeds say the strike is not an issue. We say maybe it wouldn't be were it not a part of
a continuation of disregard of any and all laws the CTA might find aggravating. Whether in defiance of zoning laws at
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CTA Towers, contracts and laws during the strike, or more recently state prohibitions against soliciting campaign funds
amongst teachers, CTA says fie and try and sue us—what's good for CTA is good for CTA and that is natural law. Tornillo's
law, maybe. For years now he has been kicking the public shin to call attention to his shakedown statesmanship. He and
whichever acerbic prexy is in alleged office have always felt their private ventures so chock-full of public weal that we
should leap at the chance to nab the tab, be it half the Glorious Leader's salary or the dues checkoff or anything else
except perhaps mileage on the staff hydrofoil. Give him public office, says Pat, and he will no doubt live by the Golden
Rule. Our translation reads that as more gold and more rule.’
‘104.38 Newspaper assailing candidate in an election; space for reply
If any newspaper in its columns assails the personal character of any candidate for nomination or for election in any
election, or charges said candidate with malfeasance or misfeasance in office, or otherwise attacks his official record, or
gives to another free space for such purpose, such newspaper shall upon request of such candidate immediately publish
free of cost any reply he may make thereto in as conspicuous a place and in the same kind of type as the matter that
calls for such reply, provided such reply does not take up more space than the matter replied to. Any person or firm
failing to comply with the provisions of this section shall be guilty of a misdemeanor of the first degree, punishable as
provided in s 775.082 or s 775.083.'
The Supreme Court did not disturb the Circuit Cour's holding that injunctive relief was not proper in this case even if the
statute were constitutional. According to the Supreme Court neither side took issue with that part of the Circuit Court's
decision. 287 So.2d, at 85.
The Supreme Court placed the following limiting construction on the statute:
‘(W)e hold that the mandate of the statute refers to ‘any reply’ which is wholly responsive to the charge made in the
editorial or other article in a newspaper being replied to and further that such reply will be neither libelous nor slanderous
of the publication nor anyone else, nor vulgar nor profane.' Id., at 86.
Appellee's Response to Appellant's Jurisdictional Statement and Motion to Affirm the Judgment Below or, in the
Alternative, to Dismiss the Appeal 4—7.
Both appellant and appellee claim that the uncertainty of the constitutional validity of s 104.38 restricts the present
exercise of First Amendment rights. Brief for Appellant 41; Brief for Appellee 79. Appellant finds urgency for the present
consideration of the constitutionality of the statute in the uncoming 1974 elections. Whichever way we were to decide on
the merits, it would be intolerable to leave unanswered, under these circumstances, an important question of freedom
of the press under the First Amendment; an uneasy and unsettled constitutional posture of s 104.38 could only further
harm the operation of a free press. Mills v. Alabama, 384 U.S. 214, 221—222, 86 S.Ct. 1434, 1438, 16 L.Ed.2d 484
(1966) (Douglas, J., concurring). See also Organization for a Better Austin v. Keefe, 402 U.S. 415, 418 n., 91 S.Ct. 1575,
1577, 29 L.Ed.2d 1 (1971).
In its first court test the statute was declared unconstitutional. State v. News-Journal Corp., 36 Fla.Supp. 164 (Volusia
County Judge's Court, 1972). In neither of the two suits, the instant action and the News-Journal action, has the Florida
Attorney General defended the statute's constitutionality.
See generally Barron, Access to the Press—A New First Amendment Right, 80 Harv.L.Rev. 1641 (1967).
For a good overview of the position of access advocates see Lange, The Role of the Access Doctrine in the Regulation
of the Mass Media: A Critical Review and Assessment, 52 N.C.L.Rev. 1, 8—9 (1973) (hereinafter Lange).
‘Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition to Government
for a redress of grievances.’
See Commission on Freedom of the Press, A Free and Responsible Press 14 (1947) (hereinafter sometimes
Commission).
Commission 15. Even in the last 20 years there has been a significant increase in the number of people likely to read
newspapers. Bagdikian, Fat Newspapers and Slim Coverage, Columbia Journalism Review, 15, 16 (Sept./Oct. 1973).
‘Nearly half of U.S. daily newspapers, representing some three-fifths of daily and Sunday circulation, are owned by
newspaper groups and chains, including diversified business conglomerates. One-newspaper towns have become the
rule, with effective competition operating in only 4 percent of our large cities.’ Background Paper by Alfred Bolk in
Twentieth Century Fund Task Force Report for a National News Council, A Free and Responsive Press 18 (1973).
Report of the Task Force in Twentieth Century Fund Task Force Report for a National News Council, A Free and
Responsive Press 4 (1973).
‘Local monopoly in printed news raises serious questions of diversity of information and opinion. What a local newspaper
does not print about local affairs does not see general print at all. And, having the power to take initiative in reporting and
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17
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enunciation of opinions, it has extraordinary power to set the atmosphere and determine the terms of local consideration
of public issues.’ B. Bagdikian, The Information Machines 127 (1971).
The newspapers have persuaded Congress to grant them immunity from the antitrust laws in the case of ‘failing’
newspapers for joint operations. 84 Stat. 466, 15 U.S.C. s 1801 et seq.
‘Freedom of the press is a right belonging, like all rights in a democracy, to all the people. As a practical matter, however,
it can be exercised only by those who have effective access to the press. Where financial, economic, and technological
conditions limit such access to a small minority, the exercise of that right by that minority takes on fiduciary or quasifiduciary characteristics.’ A. MacLeish in W. Hocking, Freedom of the Press 99 n. 4 (1947) (italics omitted).
‘If the States fear that private citizens will not be able to respond adequately to publicity involving them, the solution lies
*
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in the direction of ensuring their ability to respond, rather than in stifling public discussion of matters of public concern.[ ]
‘[*] Some states have adopted retraction statutes or right-of-reply statutes . . ..
‘One writer, in arguing that the First Amendment itself should be read to guarantee a right of access to the media not
limited to a right to respond to defamatory falsehoods, has suggested several ways the law might encourage public
discussion. Barron, Access to the Press—A New First Amendment Right, 80 Harv.L.Rev. 1641, 1666—1678 (1967).
It is important to recognize that the private individual often desires press exposure either for himself, his ideas, or his
causes. Constitutional adjudication must take into account the individual's interest in access to the press as well as the
individual's interest in preserving his reputation, even though libel actions by their nature encourage a narrow view of
the individual's interest since they focus only on situations where the individual has been harmed by undesired press
attention. A constitutional rule that deters the press from covering the ideas or activities of the private individual thus
conceives the individual's interest too narrowly.’
The National News Council, an independent and voluntary body concerned with press fairness, was created in 1973 to
provide a means for neutral examination of claims of press inaccuracy. The Council was created following the publication
of the Twentieth Century Fund Task Force Report for a National News Council, A Free and Responsive Press. The
background paper attached to the Report dealt in some detail with the British Press Council, seen by the author of the
paper as having the most interest to the United States of the European press councils.
Because we hold that s 104.38 violates the First Amendment's guarantee of a free press we have no occasion to consider
appellant's further argument that the statute is unconstitutionally vague.
Brief for Appellee 5.
*

‘However, since the amount of space a newspaper can devote to ‘live news' is finite,[ ] if a newspaper is forced to publish
a particular item, it must as a practical matter, omit something else.
‘39 The number of column inches available for news is predetermined by a number of financial and physical factors,
including circulation, the amount of advertising, and, increasingly, the availability of newsprint. . . .’ Note, 48 Tulane L.Rev.
433, 438 (1974) (one footnote omitted).
Another factor operating against the ‘solution’ of adding more pages to accommodate the access matter is that
‘increasingly subscribers complain of bulky, unwieldy papers.’ Bagdikian, Fat Newspapers and Slim Coverage, Columbia
Journalism Review, 19 (Sept./Oct. 1973).
See the description of the likely effect of the Florida statute on publishers, in Lange 70—71.
‘(L)iberty of the press is in peril as soon as the government tries to compel what is to go into a newspaper. A journal
does not merely print observed facts the way a cow is photographed through a plateglass window. As soon as the facts
are set in their context, you have interpretation and you have selection, and editorial selection opens the way to editorial
suppression. Then how can the state force abstention from discrimination in the news without dictating selection?’ 2 Z.
Chafee, Government and Mass Communications 633 (1947).
Whitney v. California, 274 U.S. 357, 375, 47 S.Ct. 641, 648, 71 L.Ed. 1095 (1927) (Brandeis, J., concurring).
Letter to Col. Charles Yancey in 14 The Writings of Thomas Jefferson 384 (Lipscomb ed. 1904).
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Synopsis
The United States sought to enjoin newspapers from
publishing contents of classified historical study on Viet
Nam policy. In one case, the District Court for the Southern
District of New York, 328 F.Supp. 324, rendered judgment
from which the Government appealed, and the Court of
Appeals for the Second Circuit, 444 F.2d 544, remanded
and continued stay. In the other case, the District Court
for the District of Columbia rendered judgment from which
the Government appealed, and the Court of Appeals for the
District of Columbia Circuit affirmed, 446 F.2d 1327. In both
cases certiorari was granted. The Supreme Court held that the
Government had not met its burden of showing justification
for imposition of restraint on publication of the contents of
the study.
Judgment of the Court of Appeals for the District of Columbia
Circuit affirmed; order of the Court of Appeals for the Second
Circuit reversed and case remanded with directions.
Mr. Justice Black filed concurring opinion in which Mr.
Justice Douglas joined; Mr. Justice Douglas filed concurring
opinion in which Mr. Justice Black joined; Mr. Justice
Brennan filed concurring opinion; Mr. Justice Stewart filed
concurring opinion in which Mr. Justice White joined; Mr.
Justice White filed concurring opinion in which Mr. Justice

Stewart joined; Mr. Justice Marshall filed concurring opinion;
Mr. Chief Justice Burger dissented and filed opinion; Mr.
Justice Harlan dissented and filed opinion in which The Chief
Justice and Mr. Justice Blackmun joined; and Mr. Justice
Blackmun dissented and filed opinion.

West Headnotes (2)
[1]

Constitutional Law
invalidity

Presumption of

Any
system
of
prior
restraints
of
expression bears heavy presumption against its
constitutional validity, and Government carries
heavy burden of showing justification for
imposition of such a restraint.
521 Cases that cite this headnote
[2]

Injunction
bookselling

Publishing, journalism, and

In cases in which the Government sought to
enjoin newspapers from publishing contents
of classified study on the “History of U. S.
Decision-Making Process on Viet Nam Policy”,
Government failed to meet its burden of showing
justification for imposition of such restraint.
386 Cases that cite this headnote

Attorneys and Law Firms
**2141 *713 Sol. Gen. Erwin N. Griswold, for the United
States.
Alexander M. Bickel, New Haven, Conn., for the New York
Times.
William R. Glendon, Washington, D.C., for the Washington
Post Co.
Opinion
*714 PER CURIAM.
We granted certiorari, 403 U.S. 942, 943, 91 S.Ct. 2270,
2271, 29 L.Ed.2d 853 (1971) in these cases in which the
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United States seeks to enjoin the New York Times and the
Washington Post from publishing the contents of a classified
study entitled ‘History of U.S. Decision-Making Process on
Viet Nam Policy.’
[1]
[2] ‘Any system of prior restraints of expression
comes to this Court bearing a heavy presumption against its
constitutional validity.’ Bantam Books, Inc. v. Sullivan, 372
U.S. 58, 70, 83 S.Ct. 631, 639, 9 L.Ed.2d 584 (1963); see
also Near v. Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct.
625, 75 L.Ed. 1357 (1931). The Government ‘thus carries a
heavy burden of showing justification for the imposition of
such a restraint.’ Organization for a Better Austin v. Keefe,
402 U.S. 415, 419, 91 S.Ct. 1575, 1578, 29 L.Ed.2d 1 (1971).
The District Court for the Southern District of New York in
the New York Times case, 328 F.Supp. 324, and the District
Court for the District of Columbia and the Court of Appeals
for the District of Columbia Circuit, 446 F.2d 1327, in the
Washington Post case held that the Government had not met
that burden. We agree.
The judgment of the Court of Appeals for the District of
Columbia Circuit is therefore affirmed. The order of the Court
of Appeals for the Second Circuit is reversed, 444 F.2d 544,
and the case is remanded with directions to enter a judgment
affirming the judgment of the District Court for the Southern
District of New York. The stays entered June 25, 1971, by the
Court are vacated. The judgments shall issue forthwith.
So ordered.
Judgment of the Court of Appeals for the District of Columbia
Circuit affirmed; order of the Court of Appeals **2142
for the Second Circuit reversed and case remanded with
directions.
Mr. Justice BLACK, with whom Mr. Justice DOUGLAS
joins, concurring.
I adhere to the view that the Government's case against the
Washington Post should have been dismissed and that the
injunction against the New York Times should have been
vacated without oral argument when the cases were first
presented to this Court. I believe *715 that every moment's
continuance of the injunctions against these newspapers
amounts to a flagrant, indefensible, and continuing violation
of the First Amendment. Furthermore, after oral argument,
I agree completely that we must affirm the judgment of the
Court of Appeals for the District of Columbia Circuit and
reverse the judgment of the Court of Appeals for the Second

Circuit for the reasons stated by my Brothers DOUGLAS and
BRENNAN. In my view it is unfortunate that some of my
Brethren are apparently willing to hold that the publication
of news may sometimes be enjoined. Such a holding would
make a shambles of the First Amendment.
Our Government was launched in 1789 with the adoption
of the Constitution. The Bill of Rights, including the First
Amendment, followed in 1791. Now, for the first time in
the 182 years since the founding of the Republic, the federal
courts are asked to hold that the First Amendment does not
mean what it says, but rather means that the Government can
halt the publication of current news of vital importance to the
people of this country.
In seeking injunctions against these newspapers and in its
presentation to the Court, the Executive Branch seems to
have forgotten the essential purpose and history of the First
Amendment. When the Constitution was adopted, many
people strongly opposed it because the document contained
no Bill of Rights to safeguard certain basic freedoms.1 They
especially feared that the *716 new powers granted to
a central government might be interpreted to permit the
government to curtail freedom of religion, press, assembly,
and speech. In response to an overwhelming public clamor,
James Madison offered a series of amendments to satisfy
citizens that these great liberties would remain safe and
beyond the power of government to abridge. Madison
proposed what later became the First Amendment in three
parts, two of which are set out below, and one of which
proclaimed: ‘The people shall not be deprived or abridged of
their right to speak, to write, or to publish their sentiments;
and the freedom of the press, as one of the great bulwarks of
liberty, shall be inviolable.'2 The amendments were offered
to curtail and restrict the general powers granted to the
Executive, Legislative, and Judicial Branches two years
before in the original Constitution. The Bill of Rights changed
the original Constitution into a new charter under which no
branch of government could abridge the people's freedoms
of press, speech, religion, and assembly. Yet the Solicitor
General argues and some members of the Court appear to
agree that the general powers of the Government adopted
in the original Constitution **2143 should be interpreted
to limit and restrict the specific and emphatic guarantees of
the Bill of Rights adopted later. I can imagine no greater
perversion of history. Madison and the other Framers of
the First Amendment, able men *717 that they were,
wrote in language they earnestly believed could never be
misunderstood: ‘Congress shall make no law * * * abridging
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the freedom * * * of the press * * *.’ Both the history and
language of the First Amendment support the view that the
press must be left free to publish news, whatever the source,
without censorship, injunctions, or prior restraints.
In the First Amendment the Founding Fathers gave the free
press the protection it must have to fulfill its essential role
in our democracy. The press was to serve the governed,
not the governors. The Government's power to censor the
press was abolished so that the press would remain forever
free to censure the Government. The press was protected so
that it could bare the secrets of government and inform the
people. Only a free and unrestrained press can effectively
expose deception in government. And paramount among
the responsibilities of a free press is the duty to prevent
any part of the government from deceiving the people and
sending them off to distant lands to die of foreign fevers
and foreign shot and shell. In my view, far from deserving
condemnation for their courageous reporting, the New York
Times, the Washington Post, and other newspapers should be
commended for serving the purpose that the Founding Fathers
saw so clearly. In revealing the workings of government that
led to the Vietnam war, the newspapers nobly did precisely
that which the Founders hoped and trusted they would do.

In other words, we are asked to hold that despite the First
Amendment's emphatic command, the Executive Branch,
the Congress, and the Judiciary can make laws enjoining
publication of current news and abridging freedom of the
press in the name of ‘national security.’ The Government
does not even attempt to rely on any act of Congress. Instead
it makes the bold and dangerously farreaching contention
that the courts should take it upon themselves to ‘make’ a
law abridging freedom of the press in the name of equity,
presidential power and national security, even when the
representatives of the people in Congress have adhered to
the command of the First Amendment and refused to make
**2144 such a law.5 See concurring opinion of Mr. Justice
DOUGLAS, *719 post, at 2145. To find that the President
has ‘inherent power’ to halt the publication of news by resort
to the courts would wipe out the First Amendment and destroy
the fundamental liberty and security of the very people the
Government hopes to make ‘secure.’ No one can read the
history of the adoption of the First Amendment without being
convinced beyond any doubt that it was injunctions like those
sought here that Madison and his collaborators intended to
outlaw in this Nation for all time.

And the Government argues in its brief that in spite of the First
Amendment, ‘(t)he authority of the Executive Department to
protect the nation against publication of information whose
disclosure would endanger the national security stems from
two interrelated sources: the constitutional power of the
President over the conduct of foreign affairs and his authority

The word ‘security’ is a broad, vague generality whose
contours should not be invoked to abrogate the fundamental
law embodied in the First Amendment. The guarding of
military and diplomatic secrets at the expense of informed
representative government provides no real security for our
Republic. The Framers of the First Amendment, fully aware
of both the need to defend a new nation and the abuses of the
English and Colonial Governments, sought to give this new
society strength and security by providing that freedom of
speech, press, religion, and assembly should not be abridged.
This thought was eloquently expressed in 1937 by Mr. Chief
Justice Hughes—great man and great Chief Justice that he
was—when the Court held a man could not be punished for
attending a meeting run by Communists.
‘The greater the importance of safeguarding the community
from incitements to the overthrow of our institutions by force
and violence, the more imperative is the need to preserve
inviolate the constitutional rights of free speech, free press
and free *720 assembly in order to maintain the opportunity
for free political discussion, to the end that government may
be responsive to the will of the people and that changes, if
desired, may be obtained by peaceful means. Therein lies the
security of the Republic, the very foundation of constitutional

as Commander-in-Chief.'4

government.'6

The Government's case here is based on premises entirely
different from those that guided the Framers of the
First Amendment. The Solicitor General has carefully and
emphatically stated:
‘Now, Mr. Justice (BLACK), your construction of * * * (the
First Amendment) is well known, and I certainly respect
it. You say that no law means no law, and that should be
obvious. I can only *718 say, Mr. Justice, that to me it is
equally obvious that ‘no law’ does not mean ‘no law’, and
I would seek to persuade the Court that that is true. * * *
(T)here are other parts of the Constitution that grant powers
and responsibilities to the Executive, and * * * the First
Amendment was not intended to make it impossible for the
Executive to function or to protect the security of the United
States.'3
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Mr. Justice DOUGLAS, with whom Mr. Justice BLACK
joins, concurring.
While I join the opinion of the Court I believe it necessary to
express my views more fully.
It should be noted at the outset that the First Amendment
provides that ‘Congress shall make no law * * * abridging the
freedom of speech, or of the press.’ That leaves, in my view,
no room for governmental restraint on the press.1
There is, moreover, no statute barring the publication by
the press of the material which the Times and the Post
seek **2145 to use. Title 18 U.S.C. s 793(e) provides that
‘(w)hoever having unauthorized possession of, access to, or
control over any document, writing * * * or information
relating to the national defense which information the
possessor has reason to believe could be used to the injury of
the United States or to the advantage of any foreign nation,
willfully communicates * * * the same to any person not
entitled to receive it * * * (s)hall be fined *721 not more
than $10,000 or imprisoned not more than ten years, or both.’
The Government suggests that the word ‘communicates' is
broad enough to encompass publication.
There are eight sections in the chapter on espionage and
censorship, ss 792—799. In three of those eight ‘publish’ is
specifically mentioned: s 794(b) applies to ‘Whoever, in time
of war, with intent that the same shall be communicated to
the enemy, collects, records, publishes, or communicates * *
* (the disposition of armed forces).’
Section 797 applies to whoever ‘reproduces, publishes, sells,
or gives away’ photographs of defense installations.
Section 798 relating to cryptography applies to whoever:
‘communicates, furnishes, transmits, or otherwise makes
available * * * or publishes' the described materials.2
(Emphasis added.)
Thus it is apparent that Congress was capable of and did
distinguish between publishing and communication in the
various sections of the Espionage Act.
The other evidence that s 793 does not apply to the press
is a rejected version of s 793. That version read: ‘During
any national emergency resulting from a war to which the
United States is a party, or from threat of such a war, the
President may, by proclamation, declare the existence of

such emergency and, by proclamation, prohibit the publishing
or communicating of, or the attempting to publish or
communicate any information relating to the national defense
which, in his judgment, is of such character that it is or
might be useful to the *722 enemy.’ 55 Cong.Rec. 1763.
During the debates in the Senate the First Amendment
was specifically cited and that provision was defeated. 55
Cong.Rec. 2167.
Judge Gurfein's holding in the Times case that this Act does
not apply to this case was therefore preeminently sound.
Moreover, the Act of September 23, 1950, in amending 18
U.S.C. s 793 states in s 1(b) that:
‘Nothing in this Act shall be construed to authorize, require,
or establish military or civilian censorship or in any way to
limit or infringe upon freedom of the press or of speech as
guaranteed by the Constitution of the United States and no
regulation shall be promulgated hereunder having that effect.’
64 Stat. 987.
Thus Congress has been faithful to the command of the First
Amendment in this area.
So any power that the Government possesses must come from
its ‘inherent power.’
The power to wage war is ‘the power to wage war
successfully.’ See Hirabayashi v. United States, 320 U.S. 81,
93, 63 S.Ct. 1375, 1382, 87 L.Ed. 1774. But the war power
stems from a declaration of war. The Constitution by Art. I,
s 8, gives Congress, not the President, power ‘(t)o declare
War.’ Nowhere are presidential wars authorized. We need
not decide therefore what leveling effect the war power of
Congress might have.
These disclosures3 may have a serious impact. But that is
no basis for sanctioning **2146 a previous restraint on
*723 the press. As stated by Chief Justice Hughes in Near
v. Minnesota ex rel. Olson, 283 U.S. 697, 719—720, 51 S.Ct.
625, 632, 75 L.Ed. 1357:
‘While reckless assaults upon public men, and efforts to
bring obloquy upon those who are endeavoring faithfully to
discharge official duties, exert a baleful influence and deserve
the severest condemnation in public opinion, it cannot be said
that this abuse is greater, and it is believed to be less, than
that which characterized the period in which our institutions
took shape. Meanwhile, the administration of government has
become more complex, the opportunities for malfeasance and
corruption have multiplied, crime has grown to most serious
proportions, and the danger of its protection by unfaithful
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officials and of the impairment of the fundamental security
of life and property by criminal alliances and official neglect,
emphasizes the primary need of a vigilant and courageous
press, especially in great cities. The fact that the liberty of the
press may be abused by miscreant purveyors of scandal does
not make any the less necessary the immunity of the press
from previous restraint in dealing with official misconduct.’
As we stated only the other day in Organization for a Better
Austin v. Keefe, 402 U.S. 415, 419, 91 S.Ct. 1575, 1578, 29
L.Ed.2d 1 ‘(a)ny prior restraint on expression comes to this
Court with a ‘heavy presumption’ against its constitutional
validity.'
The Government says that it has inherent powers to go into
court and obtain an injunction to protect the national interest,
which in this case is alleged to be national security.
Near v. Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct.
625, 75 L.Ed. 1357, repudiated that expansive doctrine in no
uncertain terms.
The dominant purpose of the First Amendment was to
prohibit the widespread practice of governmental suppression
*724 of embarrassing information. It is common knowledge
that the First Amendment was adopted against the widespread
use of the common law of seditious libel to punish the
dissemination of material that is embarrassing to the powersthat-be. See T. Emerson, The System of Freedom of
Expression, c. V (1970); Z. Chafee, Free Speech in the United
States, c. XIII (1941). The present cases will, I think, go down
in history as the most dramatic illustration of that principle.
A debate of large proportions goes on in the Nation over our
posture in Vietnam. That debate antedated the disclosure of
the contents of the present documents. The latter are highly
relevant to the debate in progress.
Secrecy in government is fundamentally anti-democratic,
perpetuating bureaucratic errors. Open debate and discussion
of public issues are vital to our national health. On public
questions there should be ‘uninhibited, robust, and wideopen’ debate. New York Times Co. v. Sullivan, 376 U.S. 254,
269—270, 84 S.Ct. 710, 720—721, 11 L.Ed.2d 686.
I would affirm the judgment of the Court of Appeals in the
Post case, vacate the stay of the Court of Appeals in the Times
case and direct that it affirm the District Court.

The stays is these cases that have been in effect for more
than a week constitute a flouting of the principles of the First
Amendment as interpreted in Near v. Minnesota ex rel. Olson.
Mr. Justice BRENNAN, concurring.
I
I write separately in these cases only to emphasize what
should be apparent: that our judgments in the present cases
may not be taken to indicate the propriety, **2147 in the
future, of issuing temporary stays and restraining *725
orders to block the publication of material sought to be
suppressed by the Government. So far as I can determine,
never before has the United States sought to enjoin a
newspaper from publishing information in its possession. The
relative novelty of the questions presented, the necessary
haste with which decisions were reached, the magnitude
of the interests asserted, and the fact that all the parties
have concentrated their arguments upon the question whether
permanent restraints were proper may have justified at least
some of the restraints heretofore imposed in these cases.
Certainly it is difficult to fault the several courts below for
seeking to assure that the issues here involved were preserved
for ultimate review by this Court. But even if it be assumed
that some of the interim restraints were proper in the two cases
before us, that assumption has no bearing upon the propriety
of similar judicial action in the future. To begin with, there has
now been ample time for reflection and judgment; whatever
values there may be in the preservation of novel questions for
appellate review may not support any restraints in the future.
More important, the First Amendment stands as an absolute
bar to the imposition of judicial restraints in circumstances of
the kind presented by these cases.
II
The error that has pervaded these cases from the outset
was the granting of any injunctive relief whatsoever, interim
or otherwise. The entire thrust of the Government's claim
throughout these cases has been that publication of the
material sought to be enjoined ‘could,’ or ‘might,’ or ‘may’
prejudice the national interest in various ways. But the First
Amendment tolerates absolutely no prior judicial restraints of
the press predicated upon surmise or conjecture that untoward
consequences *726 may result.* Our cases, it is true, have
indicated that there is a single, extremely narrow class of
cases in which the First Amendment's ban on prior judicial
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restraint may be overridden. Our cases have thus far indicated
that such cases may arise only when the Nation ‘is at war,’
Schenck v. United States, 249 U.S. 47, 52, 39 S.Ct. 247,
249, 63 L.Ed. 470 (1919), during which times ‘(n)o one
would question but that a government might prevent actual
obstruction to its recruiting service or the publication of the
sailing dates of transports or the number and location of
troops.’ Near v. Minnesota ex rel. Olson, 283 U.S. 697, 716,
51 S.Ct. 625, 631, 75 L.Ed. 1357 (1931). Even if the present
world situation were assumed to be tantamount to a time of
war, or if the power of presently available armaments would
justify even in peacetime the suppression of information that
would set in motion a nuclear holocaust, in neither of these
actions has the Government presented or even alleged that
publication of items from or based upon the material at issue
would cause the happening of an event of that nature. ‘(T)he
chief purpose of (the First Amendment's) guaranty (is) to
prevent previous restraints upon publication.’ **2148 Near
v. Minnesota ex rel. Olson, supra, at 713, 51 S.Ct., at 630.
Thus, only governmental allegation and proof that publication
must inevitably, directly, *727 and immediately cause the
occurrence of an event kindred to imperiling the safety of a
transport already at sea can support even the issuance of an
interim restraining order. In no event may mere conclusions
be sufficient: for if the Executive Branch seeks judicial aid
in preventing publication, it must inevitably submit the basis
upon which that aid is sought to scrutiny by the judiciary.
And therefore, every restraint issued in this case, whatever
its form, has violated the First Amendment—and not less so
because that restraint was justified as necessary to afford the
courts an opportunity to examine the claim more thoroughly.
Unless and until the Government has clearly made out its case,
the First Amendment commands that no injunction may issue.
Mr. Justice STEWART, with whom Mr. Justice WHITE joins,
concurring.
In the governmental structure created by our Constitution, the
Executive is endowed with enormous power in the two related
areas of national defense and international relations. This
power, largely unchecked by the Legislative1 and Judicial2
branches, has been pressed to the very hilt since the advent
of the nuclear missile age. For better of for worse, the simple
fact is that a *728 President of the United States possesses
vastly greater constitutional independence in these two vital
areas of power than does, say, a prime minister of a country
with a parliamentary form of government.
In the absence of the governmental checks and balances
present in other areas of our national life, the only effective

restraint upon executive policy and power in the areas of
national defense and international affairs may lie in an
enlightened citizenry—in an informed and critical public
opinion which alone can here protect the values of democratic
government. For this reason, it is perhaps here that a press that
is alert, aware, and free most vitally serves the basic purpose
of the First Amendment. For without an informed and free
press there cannot be an enlightened people.
Yet it is elementary that the successful conduct of
international diplomacy and the maintenance of an effective
national defense require both confidentiality and secrecy.
Other nations can hardly deal with this Nation in an
atmosphere of mutual trust unless they can be assured that
their confidences will be kept. And within our own executive
departments, the development of considered and intelligent
international policies would be impossible if those charged
with their formulation could not communicate with each other
freely, frankly, and in confidence. In the area of basic national
defense the frequent need for absolute secrecy is, of course,
self-evident.
I think there can be but one answer to this dilemma, if
dilemma it be. The responsibility must be where the power
is.3 If the Constitution gives the Executive **2149 *729
a large degree of unshared power in the conduct of foreign
affairs and the maintenance of our national defense, then
under the Constitution the Executive must have the largely
unshared duty to determine and preserve the degree of internal
security necessary to exercise that power successfully. It is an
awesome responsibility, requiring judgment and wisdom of a
high order. I should suppose that moral, political, and practical
considerations would dictate that a very first principle of that
wisdom would be an insistence upon avoiding secrecy for
its own sake. For when everything is classified, then nothing
is classified, and the system becomes one to be disregarded
by the cynical or the careless, and to be manipulated by
those intent on self-protection or self-promotion. I should
suppose, in short, that the hallmark of a truly effective internal
security system would be the maximum possible disclosure,
recognizing that secrecy can best be preserved only when
credibility is truly maintained. But be that as it may, it is clear
to me that it is the constitutional duty of the Executive—
as a matter of sovereign prerogative and not as a matter of
law as the courts know law—through the promulgation and
enforcement of executive regulations, to protect *730 the
confidentiality necessary to carry out its responsibilities in the
fields of international relations and national defense.
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This is not to say that Congress and the courts have no role to
play. Undoubtedly Congress has the power to enact specific
and appropriate criminal laws to protect government property
and preserve government secrets. Congress has passed such
laws, and several of them are of very colorable relevance to
the apparent circumstances of these cases. And if a criminal
prosecution is instituted, it will be the responsibility of the
courts to decide the applicability of the criminal law under
which the charge is brought. Moreover, if Congress should
pass a specific law authorizing civil proceedings in this
field, the courts would likewise have the duty to decide the
constitutionality of such a law as well as its applicability to
the facts proved.
But in the cases before us we are asked neither to construe
specific regulations nor to apply specific laws. We are asked,
instead, to perform a function that the Constitution gave to
the Executive, not the Judiciary. We are asked, quite simply,
to prevent the publication by two newspapers of material
that the Executive Branch insists should not, in the national
interest, be published. I am convinced that the Executive is
correct with respect to some of the documents involved. But I
cannot say that disclosure of any of them will surely result in
direct, immediate, and irreparable damage to our Nation or its
people. That being so, there can under the First Amendment
be but one judicial resolution of the issues before us. I join
the judgments of the Court.
**2150 Mr. Justice WHITE, with whom Mr. Justice
STEWART joins, concurring.
I concur in today's judgments, but only because of the
concededly extraordinary protection against prior restraints
*731 enjoyed by the press under our constitutional
system. I do not say that in no circumstances would the
First Amendment permit an injunction against publishing
information about government plans or operations.1 Nor, after
examining the materials the Government characterizes as the
most sensitive and destructive, can I deny that revelation
of these documents will do substantial damage to public
interests. Indeed, I am confident that their disclosure will
have that result. But I nevertheless agree that the United
States has not satisfied the very heavy burden that it must
meet to warrant an injunction against publication in these
cases, at least in the absence of express and appropriately
limited congressional authorization for prior restraints in
circumstances such as these.

*732 The Government's position is simply stated: The
responsibility of the Executive for the conduct of the foreign
affairs and for the security of the Nation is so basic that the
President is entitled to an injunction against publication of a
newspaper story whenever he can convince a court that the
information to be revealed threatens ‘grave and irreparable’
injury to the public interest;2 and the injunction should issue
whether or not the material to be published is classified,
whether or not publication would be lawful under relevant
criminal statutes enacted by Congress, and regardless of the
circumstances by which the newspaper came into possession
of the information.
At least in the absence of legislation by Congress, based
on its own investigations and findings, I am quite unable
to agree that the inherent powers of the Executive and the
courts reach so far as to authorize remedies having such
sweeping potential for inhibiting publications by the press.
Much of the difficulty inheres in the ‘grave and irreparable
danger’ standard suggested by the United States. If the United
States were to have judgment under such a standard in these
cases, our decision would be of little guidance to other courts
in other cases, for the material at issue here would not be
available from **2151 the Court's opinion or from public
records, nor would it be published by the press. Indeed, even
today where we hold that the United States has not met its
burden, the material remains sealed in court records and it is
*733 properly not discussed in today's opinions. Moreover,
because the material poses substantial dangers to national
interests and because of the hazards of criminal sanctions,
a responsible press may choose never to publish the more
sensitive materials. To sustain the Government in these cases
would start the courts down a long and hazardous road that
I am not willing to travel, at least without congressional
guidance and direction.
It is not easy to reject the proposition urged by the United
States and to deny relief on its good-faith claims in these
cases that publication will work serious damage to the
country. But that discomfiture is considerably dispelled by
the infrequency of prior-restraint cases. Normally, publication
will occur and the damage be done before the Government
has either opportunity or grounds for suppression. So here,
publication has already begun and a substantial part of
the threatened damage has already occurred. The fact of
a massive breakdown in security is known, access to the
documents by many unauthorized people is undeniable,
and the efficacy of equitable relief against these or other
newspapers to avert anticipated damage is doubtful at best.
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What is more, terminating the ban on publication of the
relatively few sensitive documents the Government now
seeks to suppress does not mean that the law either requires
or invites newspapers or others to publish them or that
they will be immune from criminal action if they do. Prior
restraints require an unusually heavy justification under the
First Amendment; but failure by the Government to justify
prior restraints does not measure its constitutional entitlement
to a conviction for criminal publication. That the Government
mistakenly chose to proceed by injunction does not mean that
it could not successfully proceed in another way.

The same would be true under those sections of the
Criminal Code casting a wider net to protect the national
defense. Section 793(e)8 makes it a criminal act for any
unauthorized possessor of a document ‘relating to the national
defense’ either (1) willfully to communicate or cause to be
communicated that document to any person not entitled to
receive it or (2) willfully to retain the document and fail to
deliver it to an officer of the United States entitled to receive
it. The subsection was added in 1950 because pre-existing law
provided no *738 penalty for the unauthorized possessor

and all that sort of thing.’ Id., at 2009.4

unless demand for the documents was made.9 **2154 ‘The
dangers surrounding the unauthorized possession of such
items are self- *739 evident, and it is deemed advisable
to require their surrender in such a case, regardless of
demand, especially since their unauthorized possession may
be unknown to the authorities who would otherwise make
the demand.’ S.Rep.No. 2369, pt. 1, 81st Cong., 2d Sess.,
9 (1950). Of course, in the cases before us, the unpublished
documents have been demanded by the United States and
their import has been made known at least to counsel for
the newspapers involved. In Gorin v. United States, 312
U.S. 19, 28, 61 S.Ct. 429, 434, 85 L.Ed. 488 (1941), the
words ‘national defense’ as used in a predecessor of s 793
were held by a unanimous Court to have ‘a well understood
connotation’—a ‘generic concept of broad connotations,
referring to the military and naval establishments and
the related activities of national preparedness'—and to be
‘sufficiently definite to apprise the public of prohibited
activities' *740 and to be consonant with due process. 312
U.S., at 28, 61 S.Ct., at 434. Also, as construed by the
Court in Gorin, information ‘connected with the national
defense’ is obviously not limited to that threatening ‘grave

*735 The Criminal Code contains numerous provisions

and irreparable’ injury to the United States.10

When the Espionage Act was under consideration in *734
1917, Congress eliminated from the bill a provision that
would have given the President broad powers in time of war
to proscribe, under threat of criminal penalty, the publication
of various categories of information related to the national
defense.3 Congress at that time was unwilling to clothe the
President with such far-reaching powers to monitor the press,
and those opposed to this part of the legislation assumed
that a necessary concomitant of such power was the power
to ‘filter out the news to the people through some man.’ 55
Cong.Rec. 2008 (remarks of Sen. Ashurst). However, these
same members of Congress appeared to have little doubt that
newspapers would be subject to criminal prosecution if they
insisted on publishing information of the type Congress had
itself determined should not be revealed. Senator Ashurst, for
example, was quite sure that the editor of such a newspaper
‘should be punished if he did publish information as to the
movements of the fleet, the troops, the aircraft, the location
of powder factories, **2152 the location of defense works,

potentially relevant to these cases. Section 7975 makes
it a crime to publish certain photographs or drawings of
military installations. Section 798,6 also in precise language,
proscribes knowing and willful publication of any classified
information concerning the cryptographic systems *736 or
communication intelligence activities of the United States
as well as any information obtained from communication
intelligence operations.7 If any of the material here **2153
at issue is of this nature, the newspapers are presumably now
on full notice of the position of the United States and must
face the consequences if they *737 publish. I would have
no difficulty in sustaining convictions under these sections on
facts that would not justify the intervention of equity and the
imposition of a prior restraint.

It is thus clear that Congress has addressed itself to the
problems of protecting the security of the country and the
national defense from unauthorized disclosure of potentially
damaging information. Cf. Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 585—586, 72 S.Ct. 863, 865—866,
96 L.Ed. 1153 (1952); see also id., at 593—628, 72 S.Ct., at
888—928 (Frankfurter, J., concurring). It has not, however,
authorized **2155 the injunctive remedy against threatened
publication. It has apparently been satisfied to rely on criminal
sanctions and their deterrent effect on the responsible as well
as the irresponsible press. I am not, of course, saying that
either of these newspapers has yet committed a crime or that
either would commit a crime if it published all the material
now in its possession. That matter must await resolution
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in the context of a criminal proceeding if one is instituted
by the United States. In that event, the issue of guilt or
innocence would be determined by procedures and standards
quite different from those that have purported to govern these
injunctive proceedings.

to conduct foreign affairs and to act as Commander in Chief,
there is a basis for the invocation of the equity jurisdiction
of this Court as an aid to prevent the publication of material
damaging to ‘national security,’ however that term may be
defined.

Mr. Justice MARSHALL, concurring.

It would, however, be utterly inconsistent with the concept
of separation of powers for this Court to use its power of
contempt to prevent behavior that Congress has specifically
declined to prohibit. There would be a similar damage to the
basic concept of these co-equal branches of Government if
when the Executive Branch has adequate authority **2156
granted by Congress to protect ‘national security’ it can
choose instead to invoke the contempt power of a court
to enjoin the threatened conduct. The Constitution provides
that Congress shall make laws, the President execute laws,
and courts interpret laws. Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 72 S.Ct. 863, 96 L.Ed. 1153 (1952).
It did not provide for government by injunction in which
the courts and the Executive Branch can ‘make law’ without
regard to the action of Congress. It may be more convenient
for the Executive Branch if it need only convince a judge
to prohibit conduct rather than ask the Congress to pass a
law, and it may be more convenient to enforce a contempt
order than to seek a criminal conviction in a jury trial.
Moreover, it may be considered politically wise to get a
court to share the responsibility for arresting those who the
Executive Branch has probable cause to believe are violating
the law. But convenience and political considerations of the
*743 moment do not justify a basic departure from the
principles of our system of government.

The Government contends that the only issue in these cases is
whether in a suit by the United States, ‘the First Amendment
bars a court from prohibiting a newspaper *741 from
publishing material whose disclosure would pose a ‘grave and
immediate danger to the security of the United States.‘‘ Brief
for the United States 7. With all due respect, I believe the
ultimate issue in this case is even more basic than the one
posed by the Solicitor General. The issue is whether this Court
or the Congress has the power to make law.
In these cases there is no problem concerning the President's
power to classify information as ‘secret’ or ‘top secret.’
Congress has specifically recognized Presidential authority,
which has been formally exercised in Exec. Order 10501
(1953), to classify documents and information. See, e.g.,
18 U.S.C. s 798; 50 U.S.C. s 783.1 Nor is there any issue
here regarding the President's power as Chief Executive
and Commander in Chief to protect national security by
disciplining employees who disclose information and by
taking precautions to prevent leaks.
The problem here is whether in these particular cases
the Executive Branch has authority to invoke the equity
jurisdiction of the courts to protect what it believes to be the
national interest. See In re Debs, 158 U.S. 564, 584, 15 S.Ct.
900, 906, 39 L.Ed. 1092 (1895). The Government argues that
in addition to the inherent power of any government to protect
itself, the President's power to conduct foreign affairs and his
position as Commander in Chief give him authority to impose
censorship on the press to protect his ability to deal effectively
with foreign nations and to conduct the military affairs of the
country. Of course, it is beyond cavil that the President has
broad powers by virtue of his primary responsibility for the
conduct of our foreign affairs and his position as Commander
in Chief. Chicago & Southern Air Lines v. Waterman S.S.
Corp., 333 U.S. 103, 68 S.Ct. 431, 92 L.Ed. 568 (1948);
Hirabayashi v. United States, 320 U.S. 81, 93, 63 S.Ct. 1375,
1382, 87 L.Ed. 1774 (1943); *742 United States v. CurtissWright Export Corp., 299 U.S. 304, 57 S.Ct. 216, 81 L.Ed.
2

255 (1936). And in some situations it may be that under
whatever inherent powers the Government may have, as well
as the implicit authority derived from the President's mandate

In these cases we are not faced with a situation where
Congress has failed to provide the Executive with broad
power to protect the Nation from disclosure of damaging state
secrets. Congress has on several occasions given extensive
consideration to the problem of protecting the military and
strategic secrets of the United States. This consideration
has resulted in the enactment of statutes making it a crime
to receive, disclose, communicate, withhold, and publish
certain documents, photographs, instruments, appliances, and
information. The bulk of these statutes is found in chapter 37
of U.S.C., Title 18, entitled Espionage and Censorship.3 In
that chapter, *744 Congress has provided penalties ranging
from a $10,000 fine to death for violating the various statutes.
Thus it would seem that in order for this Court to issue an
injunction it would require a showing that such an injunction
would enhance the already existing power of the Government
to act. See People ex rel. Bennett v. Laman, 277 N.Y. 368,
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14 N.E.2d 439 (1938). It is a **2157 traditional axiom
of equity that a court of equity will not do a useless thing
just as it is a traditional axiom that equity will not enjoin
the commission of a crime. See Z. Chafee & E. Re, Equity
935—954 (5th ed. 1967); 1 H. Joyce, Injunctions ss 58—
60a (1909). Here there has been no attempt to make such a
showing. The Solicitor General does not even mention in his
brief whether the Government considers that there is probable
cause to believe a crime has been committed or whether there
is a conspiracy to commit future crimes.
If the Government had attempted to show that there was no
effective remedy under traditional criminal law, it would have
had to show that there is no arguably applicable statute. Of
course, at this stage this Court could not and cannot determine
whether there has been a violation of a particular statute or
decide the constitutionality of any statute. Whether a goodfaith prosecution could have been instituted under any statute
could, however, be determined.
*745 At least one of the many statutes in this area seems
relevant to these cases. Congress has provided in 18 U.S.C.
s 793(e) that whoever ‘having unauthorized possession of,
access to, or control over any document, writing, code
book, signal book * * * or note relating to the national
defense, or information relating to the national defense which
information the possessor has reason to believe could be used
to the injury of the United States or to the advantage of any
foreign nation, willfully communicates, delivers, transmits
* * * the same to any person not entitled to receive it, or
willfully retains the same and fails to deliver it to the officer
or employee of the United States entitled to receive it * * *
(s)hall be fined not more than $10,000 or imprisoned not more
than ten years, or both.’ Congress has also made it a crime to
conspire to commit any of the offenses listed in 18 U.S.C. s
793(e).
It is true that Judge Gurfein found that Congress had not
made it a crime to publish the items and material specified in
s 793(e). He found that the words ‘communicates, delivers,
transmits * * *’ did not refer to publication of newspaper
stories. And that view has some support in the legislative
history and conforms with the past practice of using the statute
only to prosecute those charged with ordinary espionage.
But see 103 Cong.Rec. 10449 (remarks of Sen. Humphrey).
Judge Gurfein's view of the Statute is not, however, the only
plausible construction that could be given. See my Brother
WHITE's concurring opinion.

Even if it is determined that the Government could not in
good faith bring criminal prosecutions against the New York
Times and the Washington Post, it is clear that Congress
has specifically rejected passing legislation that would have
clearly given the President the power he seeks here and
made the current activity of the newspapers unlawful. When
Congress specifically declines to make conduct unlawful it is
not for this Court *746 to redecide those issues—to overrule
Congress. See Youngtown Sheet & Tube Co. v. Sawyer, 343
U.S. 579, 72 S.Ct. 863, 96 L.Ed. 1153 (1952).
On at least two occasions Congress has refused to enact
legislation that would have made the conduct engaged in here
unlawful and given the President the power that he seeks
in this case. In 1917 during the debate over the original
Espionage Act, still the basic provisions of s 793, Congress
rejected a proposal to give the President in time of war or
threat of war authority to directly prohibit by proclamation
the publication of information relating to national defense that
might be useful to the enemy. The proposal provided that:
‘During any national emergency resulting from a war to
which the United States is a party, or from threat of such
a war, the President may, by proclamation, declare the
existence of such emergency and, by proclamation, prohibit
the publishing or communicating of, or the attempting to
publish or communicate any information relating to the
national defense **2158 which, in his judgment, is of such
character that it is or might be useful to the enemy. Whoever
violates any such prohibition shall be punished by a fine of
not more than $10,000 or by imprisonment for not more than
10 years, or both: Provided, that nothing in this section shall
be construed to limit or restrict any discussion, comment,
or criticism of the acts or policies of the Government or its
representatives or the publication of the same.’ 55 Cong.Rec.
1763.
Congress rejected this proposal after war against Germany
had been declared even though many believed that there was a
grave national emergency and that the threat of security leaks
and espionage was serious. The Executive Branch has not
gone to Congress and requested that the decision to provide
such power be reconsidered. Instead, *747 the Executive
Branch comes to this Court and asks that it be granted the
power Congress refused to give.
In 1957 the United States Commission on Government
Security found that ‘(a) irplane journals, scientific
periodicals, and even the daily newspaper have featured
articles containing information and other data which should
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have been deleted in whole or in part for security reasons.’
In response to this problem the Commission proposed that
‘Congress enact legislation making it a crime for any
person willfully to disclose without proper authorization,
for any purpose whatever, information classified ‘secret’
or ‘top secret,’ knowing, or having reasonable grounds
to believe, such information to have been so classified.'
Report of Commission on Government Security 619—620
(1957). After substantial floor discussion on the proposal,
it was rejected. See 103 Cong.Rec. 10447—10450. If the
proposal that Sen. Cotton championed on the floor had
been enacted, the publication of the documents involved
here would certainly have been a crime. Congress refused,
however, to make it a crime. The Government is here asking
this Court to remake that decision. This Court has no such
power.
Either the Government has the power under statutory grant to
use traditional criminal law to protect the country or, if there
is no basis for arguing that Congress has made the activity
a crime, it is plain that Congress has specifically refused to
grant the authority the Government seeks from this Court.
In either case this Court does not have authority to grant the
requested relief. It is not for this Court to fling itself into
every breach perceived by some Government official nor is
it for this Court to take on itself the burden of enacting law,
especially a law that Congress has refused to pass.
I believe that the judgment of the United States Court of
Appeals for the District of Columbia Circuit should *748
be affirmed and the judgment of the United States Court of
Appeals for the Second Circuit should be reversed insofar as
it remands the case for further hearings.
Mr. Chief Justice BURGER, dissenting.
So clear are the constitutional limitations on prior restraint
against expression, that from the time of Near v. Minnesota ex
rel. Olson, 283 U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357 (1931),
until recently in Organization for a Better Austin v. Keefe,
402 U.S. 415, 91 S.Ct. 1575, 29 L.Ed.2d 1 (1971), we have
had little occasion to be concerned with cases involving prior
restraints against news reporting on matters of public interest.
There is, therefore, little variation among the members of
the Court in terms of resistance to prior restraints against
publication. Adherence to this basic constitutional principle,
however, does not make these cases simple ones. In these
cases, the imperative of a free and unfettered press comes into
collision with another imperative, the effective functioning of
a complex modern government and specifically the effective

exercise of certain constitutional powers of the Executive.
Only those who view the First Amendment as an absolute in
**2159 all circumstances—a view I respect, but reject—can
find such cases as these to be simple or easy.
These cases are not simple for another and more immediate
reason. We do not know the facts of the cases. No District
Judge knew all the facts. No Court of Appeals Judge knew all
the facts. No member of this Court knows all the facts.
Why are we in this posture, in which only those judges to
whom the First Amendment is absolute and permits of no
restraint in any circumstances or for any reason, are really in
a position to act?
I suggest we are in this posture because these cases have
been conducted in unseemly haste. Mr. Justice HARLAN
covers the chronology of events demonstrating the hectic
pressures under which these cases have been processed and
I need not restate them. The prompt *749 settling of these
cases reflects our universal abhorrence of prior restraint. But
prompt judicial action does not mean unjudicial haste.
Here, moreover, the frenetic haste is due in large part to
the manner in which the Times proceeded from the date
it obtained the purloined documents. It seems reasonably
clear now that the haste precluded reasonable and deliberate
judicial treatment of these cases and was not warranted.
The precipitate action of this Court aborting trials not yet
completed is not the kind of judicial conduct that ought to
attend the disposition of a great issue.
The newspapers make a derivative claim under the First
Amendment; they denominate this right as the public ‘right to
know’; by implication, the Times asserts a sole trusteenship
of that right by virtue of its journalistic ‘scoop.’ The right
is asserted as an absolute. Of course, the First Amendment
right itself is not an absolute, as Justice Holmes so long
ago pointed out in his aphorism concerning the right to
shout ‘fire’ in a crowded theater if there was no fire. There
are other exceptions, some of which Chief Justice Hughes
mentioned by way of example in Near v. Minnesota ex rel.
Olson. There are no doubt other exceptions no one has had
occasion to describe or discuss. Conceivably such exceptions
may be lurking in these cases and would have been flushed
had they been properly considered in the trial courts, free
from unwarranted deadlines and frenetic pressures. An issue
of this importance should be tried and heard in a judicial
atmosphere conducive to thoughtful, reflective deliberation,
especially when haste, in terms of hours, is unwarranted in
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light of the long period the Times, by its own choice, deferred
publication.1
*750 It is not disputed that the Times has had unauthorized
possession of the documents for three to four months, during
which it has had its expert analysts studying them, presumably
digesting them and preparing the material for publication.
During all of this time, the Times, presumably in its capacity
as trustee of the public's ‘right to know,’ has held up
publication for purposes it considered proper and thus public
knowledge was delayed. No doubt this was for a good reason;
the analysis of 7,000 pages of complex material drawn from
a vastly greater volume of material would inevitably take
time and the writing of good news stories takes time. But
why should the United States Government, from whom this
information was illegally acquired by someone, along with all
the counsel, trial judges, and appellate judges be placed under
needless pressure? After these months of deferral, the alleged
‘right to know’ has somehow and suddenly **2160 become
a right that must be vindicated instanter.
Would it have been unreasonable, since the newspaper could
anticipate the Government's objections to release of secret
material, to give the Government an opportunity to review
the entire collection and determine whether agreement could
be reached on publication? Stolen or not, if security was not
in fact jeopardized, much of the material could not doubt
have been declassified, since it spans a period ending in 1968.
With such an approach—one that great newspapers have in
the past practiced and stated editorially to be the duty of
an honorable press—the newspapers and Government might
well have narrowed *751 the area of disagreement as to
what was and was not publishable, leaving the remainder
to be resolved in orderly litigation, if necessary. To me
it is hardly believable that a newspaper long regarded as
a great institution in American life would fail to perform
one of the basic and simple duties of every citizen with
respect to the discovery or possession of stolen property
or secret government documents. That duty, I had thought
—perhaps naively—was to report forthwith, to responsible
public officers. This duty rests on taxi drivers, Justices, and
the New York Times. The course followed by the Times,
whether so calculated or not, removed any possibility of
orderly litigation of the issues. If the action of the judges up
to now has been correct, that result is sheer happenstance.2
Our grant of the writ of certiorari before final judgment in the
Times case aborted the trial in the District Court before it had
made a complete record pursuant to the mandate of the Court
of Appeals for the Second Circuit.

The consequence of all this melancholy series of events is
that we literally do not know what we are acting on. As I
see it, we have been forced to deal with litigation concerning
rights of great magnitude without an adequate record, and
surely without time for adequate treatment either in the prior
proceedings or in this Court. It is interesting to note that
counsel, on both sides, in oral argument before this Court,
were frequently unable to respond to questions on factual
points. Not surprisingly they pointed out that they had been
working literally ‘around the clock’ and simply were unable
to review the documents that give rise to these cases and
*752 were not familiar with them. This Court is in no better
posture. I agree generally with Mr. Justice HARLAN and
Mr. Justice BLACKMUN but I am not prepared to reach the
merits.3
I would affirm the Court of Appeals for the Second Circuit
and allow the District Court to complete the trial aborted by
our grant of certiorari, meanwhile preserving the status quo in
the post case. I would direct that the District Court on remand
give priority to the Times case to the exclusion of all other
business of that court but I would not set arbitrary deadlines.
I should add that I am in general agreement with much
of what Mr. Justice WHITE has expressed with respect to
penal sanctions concerning communication or retention of
documents or information relating to the national defense.
**2161 We all crave speedier judicial processes but when
judges are pressured as in these cases the result is a parody of
the judicial function.
Mr. Justice HARLAN, with whom THE CHIEF JUSTICE
and Mr. Justice BLACKMUN join, dissenting.
These cases forcefully call to mind the wise admonition of
Mr. Justice Holmes, dissenting in Northern Securities Co. v.
United States, 193 U.S. 197, 400—401, 24 S.Ct. 436, 468, 48
L.Ed. 679 (1904):
‘Great cases, like hard cases, make bad law. For great cases
are called great, not by reason of their *753 real importance
in shaping the law of the futture, but because of some accident
of immediate overwhelming interest which appeals to the
feelings and distorts the judgment. These immediate interests
exercise a kind of hydraulic pressure which makes what
previously was clear seem doubtful, and before which even
well settled principles of law will bend.’
With all respect, I consider that the Court has been almost
irresponsibly feverish in dealing with these cases.
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Both the Court of Appeals for the Second Circuit and
the Court of Appeals for the District of Columbia Circuit
rendered judgment on June 23. The New York Times' petition
for certiorari, its motion for accelerated consideration thereof,
and its application for interim relief were filed in this Court
on June 24 at about 11 a.m. The application of the United
States for interim relief in the Post case was also filed here on
June 24 at about 7:15 p.m. This Court's order setting a hearing
before us on June 26 at 11 a.m., a course which I joined only
to avoid the possibility of even more peremptory action by
the Court, was issued less than 24 hours before. The record in
the Post case was filed with the Clerk shortly before 1 p.m.
on June 25; the record in the Times case did not arrive until
7 or 8 o'clock that same night. The briefs of the parties were
received less than two hours before argument on June 26.
This frenzied train of events took place in the name of
the presumption against prior restraints created by the First
Amendment. Due regard for the extraordinarily important and
difficult questions involved in these litigations should have
led the Court to shun such a precipitate timetable. In order to
decide the merits of these cases properly, some or all of the
following questions should have been faced:
1. Whether the Attorney General is authorized to bring these
suits in the name of the United States. Compare *754 In
re Debs, 158 U.S. 564, 15 S.Ct. 900, 39 L.Ed. 1092 (1895),
with Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,
72 S.Ct. 863, 96 L.Ed. 1153 (1952). This question involves
as well the construction and validity of a singularly opaque
statute—the Espionage Act, 18 U.S.C. s 793(e).
2. Whether the First Amendment permits the federal courts
to enjoin publication of stories which would present a serious
threat to national security. See Near v. Minnesota, ex rel.
Olson, 283 U.S. 697, 716, 51 S.Ct. 625, 631, 75 L.Ed. 1357
(1931) (dictum).
3. Whether the threat to publish highly secret documents
is of itself a sufficient implication of national security to
justify an injunction on the theory that regardless of the
contents of the documents harm enough results simply from
the demonstration of such a breach of secrecy.
4. Whether the unauthorized disclosure of any of these
particular documents would seriously impair the national
security.

5. What weight should be given to the opinion of high officers
in the Executive Branch of the Government with respect to
questions 3 and 4.
6. Whether the newspapers are entitled to retain and use
the documents notwithstanding the seemingly uncontested
facts that the documents, or the originals of which they are
duplicates, were purloined from the Government's possession
and that the newspapers received them with knowledge that
they **2162 had been feloniously acquired. Cf. Liberty
Lobby, Inc. v. Pearson, 129 U.S.App.D.C. 74, 390 F.2d 489
(1967, amended 1968).
7. Whether the threatened harm to the national security or the
Government's possessory interest in the documents justifies
the issuance of an injunction against publication in light of—
a. The strong First Amendment policy against prior restraints
on publication;
*755 b. The doctrine against enjoining conduct in violation
of criminal statutes; and
c. The extent to which the materials at issue have apparently
already been otherwise disseminated.
These are difficult questions of fact, of law, and of
judgment; the potential consequences of erroneous decision
are enormous. The time which has been available to us, to the
lower courts,* and to the parties has been wholly inadequate
for giving these cases the kind of consideration they deserve.
It is a reflection on the stability of the judicial process that
these great issues—as important as any that have arisen
during my time on the Court—should have been decided
under the pressures engendered by th torrent of publicity that
has attended these litigations from their inception.
Forced as I am to reach the merits of these cases, I dissent from
the opinion and judgments of the Court. Within the severe
limitations imposed by the time constraints under which I
have been required to operate, I can only state my reasons
in telescoped form, even though in different circumstances I
would have felt constrained to deal with the cases in the fuller
sweep indicated above.
It is a sufficient basis for affirming the Court of Appeals for
the Second Circuit in the Times litigation to observe that its
order must rest on the conclusion that because of the time
elements the Government had not been given an adequate
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opportunity to present its case *756 to the District Court. At
the least this conclusion was not an abuse of discretion.
In the Post litigation the Government had more time to
prepare; this was apparently the basis for the refusal of the
Court of Appeals for the District of Columbia Circuit on
rehearing to conform its judgment to that of the Second
Circuit. But I think there is another and more fundamental
reason why this judgment cannot stand—a reason which
also furnishes an additional ground for not reinstating the
judgment of the District Court in the Times litigation, set
aside by the Court of Appeals. It is plain to me that the
scope of the judicial function in passing upon the activities
of the Executive Branch of the Government in the field of
foreign affairs is very narrowly restricted. This view is, I
think, dictated by the concept of separation of powers upon
which our constitutional system rests.
In a speech on the floor of the House of Representatives, Chief
Justice John Marshall, then a member of that body, stated:
‘The President is the sole organ of the nation in its external
relations, and its sole representative with foreign nations.’ 10
Annals of Cong. 613.
From that time, shortly after the founding of the Nation, to
this, there has been no substantial challenge to this description
of the scope of executive power. See United States v. CurtissWright Export Corp., 299 U.S. 304, 319—321, 57 S.Ct. 216,
220—221, 81 L.Ed. 255 (1936), collecting authorities.
From this constitutional primacy in the field of foreign
affairs, it seems to **2163 me that certain conclusions
necessarily follow. Some of these were stated concisely by
President Washington, declining the request of the House of
Representatives for the papers leading up to the negotiation
of the Jay Treaty:
‘The nature of foreign negotiations requires caution, and their
success must often depend on secrecy; *757 and even when
brought to a conclusion a full disclosure of all the measures,
demands, or eventual concessions which may have been
proposed or contemplated would be extremely impolitic; for
this might have a pernicious influence on future negotiations,
or produce immediate inconveniences, perhaps danger and
mischief, in relation to other powers.’ 1 J. Richardson,
Messages and Papers of the Presidents 194—195 (1896).
The power to evaluate the ‘pernicious influence’ of premature
disclosure is not, however, lodged in the Executive alone.
I agree that, in performance of its duty to protect the

values of the First Amendment against political pressures,
the judiciary must review the initial Executive determination
to the point of satisfying itself that the subject matter of the
dispute does lie within the proper compass of the President's
foreign relations power. Constitutional considerations forbid
‘a complete abandonment of judicial control.’ Cf. United
States v. Reynolds, 345 U.S. 1, 8, 73 S.Ct. 528, 532, 97 L.Ed.
727 (1953). Moreover the judiciary may properly insist that
the determination that disclosure of the subject matter would
irreparably impair the national security be made by the head
of the Executive Department concerned—here the Secretary
of State or the Secretary of Defense—after actual personal
consideration by that officer. This safeguard is required in the
analogous area of executive claims of privilege for secrets
of state. See id., at 8 and n. 20, 73 S.Ct., at 532; Duncan
v. Cammell, Laird & Co., (1942) A.C. 624, 638 (House of
Lords).
But in my judgment the judiciary may not properly go beyond
these two inquiries and redetermine for itself the probable
impact of disclosure on the national security.
‘(T)he very nature of executive decisions as to foreign policy
is political, not judicial. Such decisions *758 are wholly
confided by our Constitution to the political departments of
the government, Executive and Legislative. They are delicate,
complex, and involve large elements of prophecy. They are
and should be undertaken only by those directly responsible
to the people whose welfare they advance or imperil. They
are decisions of a kind for which the Judiciary has neither
aptitude, facilities nor responsibility and have long been held
to belong in the domain of political power not subject to
judicial intrusion or inquiry.’ Chicago & Southern Air Lines,
Inc. v. Waterman Steamship Corp., 333 U.S. 103, 111, 68
S.Ct. 431, 436, 92 L.Ed. 568 (1948) (Jackson J.).
Even if there is some room for the judiciary to override the
executive determination, it is plain that the scope of review
must be exceedingly narrow. I can see no indication in the
opinions of either the District Court or the Court of Appeals in
the Post litigation that the conclusions of the Executive were
given even the deference owing to an administrative agency,
much less that owing to a co-equal branch of the Government
operating within the field of its constitutional prerogative.
Accordingly, I would vacate the judgment of the Court
of Appeals for the District of Columbia Circuit on this
ground and remand the case for further proceedings in
the District Court. Before the commencement of such
further proceedings, due opportunity should be afforded the
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Government for procuring from the Secretary of State or the
Secretary of Defense or both an expression of their views
on the issue of national security. The ensuing review by
the District Court should be in accordance with the views
expressed in this opinion. And for the reasons stated above
I would affirm the judgment of the Court of Appeals for the
Second Circuit.
**2164 Pending further hearings in each case conducted
under the appropriate ground rules, I would continue the
*759 restraints on publication. I cannot believe that the
doctrine prohibiting prior restraints reaches to the point
of preventing courts from maintaining the status quo long
enough to act responsibly in matters of such national
importance as those involved here.
Mr. Justice BLACKMUN, dissenting.
I join Mr. Justice HARLAN in his dissent. I also am in
substantial accord with much that Mr. Justice WHITE says,
by way of admonition, in the latter part of his opinion.
At this point the focus is on only the comparatively few
documents specified by the Government as critical. So far as
the other material—vast in amount—is concerned, let it be
published and published forthwith if the newspapers, once the
strain is gone and the sensationalism is eased, still feel the
urge so to do.
But we are concerned here with the few documents specified
from the 47 volumes. Almost 70 years ago Mr. Justice
Holmes, dissenting in a celebrated case, observed:
‘Great cases, like hard cases, make bad law. For great cases
are called great, not by reason of their real importance in
shaping the law of the future, but because of some accident
of immediate overwhelming interest which appeals to the
feelings and distorts the judgment. These immediate interests
exercise a kind of hydraulic pressure * * *.’ Northern
Securities Co. v. United States, 193 U.S. 197, 400—401, 24
S.Ct. 436, 468, 48 L.Ed. 679 (1904).
The present cases, if not great, are at least unusual in
their posture and implications, and the Holmes observation
certainly has pertinent application.
The New York Times clandestinely devoted a period of
three months to examining the 47 volumes that came into
its unauthorized possession. Once it had begun publication
*760 of material from those volumes, the New York case
now before us emerged. It immediately assumed, and ever
since has maintained, a frenetic pace and character. Seemingly

once publication started, the material could not be made
public fast enough. Seemingly, from then on, every deferral or
delay, by restraint or otherwise, was abhorrent and was to be
deemed violative of the First Amendment and of the public's
‘right immediately to know.’ Yet that newspaper stood before
us at oral argument and professed criticism of the Government
for not lodging its protest earlier than by a Monday telegram
following the initial Sunday publication.
The District of Columbia case is much the same.
Two federal district courts, two United States courts of
appeals, and this Court—within a period of less than
three weeks from inception until today—have been pressed
into hurried decision of profound constitutional issues on
inadequately developed and largely assumed facts without the
careful deliberation that, one would hope, should characterize
the American judicial process. There has been much writing
about the law and little knowledge and less digestion of
the facts. In the New York case the judges, both trial and
appellate, had not yet examined the basic material when the
case was brought here. In the District of Columbia case,
little more was done, and what was accomplished in this
respect was only on required remand, with the Washington
Post, on the axcuse that it was trying to protect its source
of information, initially refusing to reveal what material it
actually possessed, and with the District Court forced to make
assumptions as to that possession.
With such respect as may be due to the contrary view, this, in
my opinion, is not the way to try a lawsuit of this magnitude
and asserted importance. It is not the way for federal courts
to adjudicate, and to be required to adjudicate, issues that
allegedly concern the Nation's **2165 *761 vital welfare.
The country would be none the worse off were the cases
tried quickly, to be sure, but in the customary and properly
deliberative manner. The most recent of the material, it is said,
dates no later than 1968, already about three years ago, and
the Times itself took three months to formulate its plan of
procedure and, thus, deprived its public for that period.
The First Amendment, after all, is only one part of an
entire Constitution. Article II of the great document vests
in the Executive Branch primary power over the conduct of
foreign affairs and places in that branch the responsibility
for the Nation's safety. Each provision of the Constitution
is important, and I cannot subscribe to a doctrine of
unlimited absolutism for the First Amendment at the cost of
downgrading other provisions. First Amendment absolutism
has never commanded a majority of this Court. See, for
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example, Near v. Minnesota, ex rel. Olson, 283 U.S. 697,
708, 51 S.Ct. 625, 628, 75 L.Ed. 1357 (1931), and Schenck
v. United States, 249 U.S. 47, 52, 39 S.Ct. 247, 249, 63 L.Ed.
470 (1919). What is needed here is a weighing, upon properly
developed standards, of the broad right of the press to print
and of the very narrow right of the Government to prevent.
Such standards are not yet developed. The parties here are
in disagreement as to what those standards should be. But
even the newspapers concede that there are situations where
restraint is in order and is constitutional. Mr. Justice Holmes
gave us a suggestion when he said in Schenck,
‘It is a question of proximity and degree. When a nation is
at war many things that might be said in time of peace are
such a hindrance to its effort that their utterance will not be
endured so long as men fight and that no Court could regard
them as protected by any constitutional right.’ 249 U.S., at 52,
39 S.Ct., at 249.
I therefore would remand these cases to be developed
expeditiously, of course, but on a schedule permitting the
*762 orderly presentation of evidence from both sides, with
the use of discovery, if necessary, as authorized by the rules,
and with the preparation of briefs, oral argument, and court
opinions of a quality better than has been seen to this point.
In making this last statement, I criticize no lawyer or judge.
I know from past personal experience the agony of time
pressure in the preparation of litigation. But these cases and
the issues involved and the courts, including this one, deserve
better than has been produced thus far.
It may well be that if these cases were allowed to develop as
they should be developed, and to be tried as lawyers should
try them and as courts should hear them, free of pressure and
panic and sensationalism, other light would be shed on the
situation and contrary considerations, for me, might prevail.
But that is not the present posture of the litigation.

The Court, however, decides the cases today the other way. I
therefore add one final comment.
I strongly urge, and sincerely hope, that these two newspapers
will be fully aware of their ultimate responsibilities to the
United States of America. Judge Wilkey, dissenting in the
District of Columbia case, after a review of only the affidavits
before his court (the basic papers had not then been made
available by either party), concluded that there were a number
of examples of documents that, if in the possession of the Post,
and if published, ‘could clearly result in great harm to the
nation,’ and he defined ‘harm’ to mean ‘the death of soldiers,
the destruction of alliances, the greatly increased difficulty of
negotiation with our enemies, the inability of our diplomats
to negotiate * * *.’ I, for one, have now been able to give at
least some cursory study not only to the affidavits, but to the
material itself. I regreat to say that from this examination I
fear that Judge Wilkey's statements have possible foundation.
I therefore share *763 his **2166 concern. I hope that
damage has not already been done. If, however, damage
has been done, and if, with the Court's action today, these
newspapers proceed to publish the critical documents and
there results therefrom ‘the death of soldiers, the destruction
of alliances, the greatly increased difficulty of negotiation
with our enemies, the inability of our diplomats to negotiate,’
to which list I might add the factors of prolongation of the war
and of further delay in the freeing of United States prisoners,
then the Nation's people will know where the responsibility
for these sad consequences rests.

All Citations
403 U.S. 713, 91 S.Ct. 2140, 29 L.Ed.2d 822, 1 Media L. Rep.
1031

Footnotes

1

2

3

In introducing the Bill of Rights in the House of Representatives, Madison said: ‘(B)ut I believe that the great mass
of the people who opposed (the Constitution), disliked it because it did not contain effectual provisions against the
encroachments on particular rights * * *.’ 1 Annals of Cong. 433. Congressman Goodhue added: ‘(I)t is the wish of many
of our constituents, that something should be added to the Constitution, to secure in a stronger manner their liberties
from the inroads of power.’ Id., at 426.
The other parts were:
‘The civil rights of none shall be abridged on account of religious belief or worship, nor shall any national religion be
established, nor shall the full and equal rights of conscience be in any manner, or on any pretext, infringed.’
‘The people shall not be restrained from peaceably assembling and consulting for their common good; nor from applying
to the Legislature by petitions, or remonstrances, for redress of their grievances.’ 1 Annals of Cong. 434.
Tr. of Oral Arg. 76.
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Brief for the United States 13—14.
Compare the views of the Solicitor General with those of James Madison, the author of the First Amendment. When
speaking of the Bill of Rights in the House of Representatives, Madison said: ‘If they (the first ten amendments) are
incorporated into the Constitution, independent tribunals of justice will consider themselves in a peculiar manner the
guardians of those rights; they will be an impenetrable bulwark against every assumption of power in the Legislative or
Executive; they will be naturally led to resist every encroachment upon rights expressly stipulated for in the Constitution
by the declaration of rights.’ 1 Annals of Cong. 439.
De Jonge v. Oregon, 299 U.S. 353, 365, 57 S.Ct. 255, 260, 81 L.Ed. 278.
See Beauharnais v. Illinois, 343 U.S. 250, 267, 72 S.Ct. 725, 736, 96 L.Ed. 919 (dissenting opinion of Mr. Justice Black),
284, 72 S.Ct. 744 (my dissenting opinion); Roth v. United States, 354 U.S. 476, 508, 77 S.Ct. 1304, 1321, 1 L.Ed.2d 1498
(my dissenting opinion which Mr. Justice Black joined); Yates v. United States, 354 U.S. 298, 339, 77 S.Ct. 1064, 1087,
1 L.Ed.2d 1356 (separate opinion of Mr. Justice Black which I joined); New York Times Co. v. Sullivan, 376 U.S. 254,
293, 84 S.Ct. 710, 733, 11 L.Ed.2d 686 (concurring opinion of Mr. Justice Black which I joined); Garrison v. Louisiana,
379 U.S. 64, 80, 85 S.Ct. 209, 218, 13 L.Ed.2d 125 (my concurring opinion which Mr. Justice Black joined).
These documents contain data concerning the communications system of the United States, the publication of which is
made a crime. But the criminal sanction is not urged by the United States as the basis of equity power.
There are numerous sets of this material in existence and they apparently are not under any controlled custody. Moreover,
the President has sent a set to the Congress. We start then with a case where there already is rather wide distribution
of the material that is destined for publicity, not secrecy. I have gone over the material listed in the in camera brief of the
United States. It is all history, not future events. None of it is more recent than 1968.
Freedman v. Maryland, 380 U.S. 51, 85 S.Ct. 734, 13 L.Ed.2d 649 (1965), and similar cases regarding temporary
restraints of allegedly obscene materials are not in point. For those cases rest upon the proposition that ‘obscenity is not
protected by the freedoms of speech and press.’ Roth v. United States, 354 U.S. 476, 481, 77 S.Ct. 1304, 1307, 1 L.Ed.2d
1498 (1957). Here there is no question but that the material sought to be suppressed is within the protection of the First
Amendment; the only question is whether, notwithstanding that fact, its publication may be enjoined for a time because of
the presence of an overwhelming national interest. Similarly, copyright cases have no pertinence here: the Government
is not asserting an interest in the particular form of words chosen in the documents, but is seeking to suppress the ideas
expressed therein. And the copyright laws, of course, protect only the form of expression and not the ideas expressed.
The President's power to make treaties and to appoint ambassadors is, of course, limited by the requirement of Art. II,
s 2, of the Constitution that he obtain the advice and consent of the Senate. Article I, s 8, empowers Congress to ‘raise
and support Armies,’ and ‘provide and maintain a Navy.’ And, of course, Congress alone can declare war. This power
was last exercised almost 30 years ago at the inception of World War II. Since the end of that war in 1945, the Armed
Forces of the United States have suffered approximately half a million casualties in various parts of the world.
See Chicago & Southern Air Lines Inc. v. Waterman S.S. Corp., 333 U.S. 103, 68 S.Ct. 431, 92 L.Ed. 568; Hirabayashi
v. United States, 320 U.S. 81, 63 S.Ct. 1375, 87 L.Ed. 1774; United States v. Curtiss-Wright Export Corp., 299 U.S. 304,
57 S.Ct. 216, 81 L.Ed. 255; cf. Mora v. McNamara, 389 U.S. 934, 88 S.Ct. 282, 19 L.Ed.2d 287 (Stewart, J., dissenting).
‘It is quite apparent that if, in the maintenance of our international relations, embarrassment—perhaps serious
embarrassment—is to be avoided and success for our aims achieved, congressional legislation which is to be made
effective through negotiation and inquiry within the international field must often accord to the President a degree of
discretion and freedom from statutory restriction which would not be admissible were domestic affairs alone involved.
Moreover, he, not Congress, has the better opportunity of knowing the conditions which prevail in foreign countries, and
especially is this true in time of war. He has his confidential sources of information. He has his agents in the form of
diplomatic, consular and other officials. Secrecy in respect of information gathered by them may be highly necessary, and
the premature disclosure of it productive of harmful results. Indeed, so clearly is this true that the first President refused to
accede to a request to lay before the House of Representatives the instructions, correspondence and documents relating
to the negotiation of the Jay Treaty—a refusal the wisdom of which was recognized by the House itself and has never
since been doubted. * * *’ United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320, 57 S.Ct. 216, 221, 81 L.Ed. 255.
The Congress has authorized a strain of prior restraints against private parties in certain instances. The National Labor
Relations Board routinely issues cease-and-desist orders against employers who it finds have threatened or coerced
employees in the exercise of protected rights. See 29 U.S.C. s 160(c). Similarly, the Federal Trade Commission is
empowered to impose cease-and-desist orders against unfair methods of competition. 15 U.S.C. s 45(b). Such orders
can, and quite often do, restrict what may be spoken or written under certain circumstances. See, e.g., NLRB v. Gissel
Packing Co., 395 U.S. 575, 616—620, 89 S.Ct. 1918, 1941—1943, 23 L.Ed.2d 547 (1969). Article I, s 8, of the Constitution

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

17

New York Times Co. v. U.S., 403 U.S. 713 (1971)

Previous View

91 S.Ct. 2140, 29 L.Ed.2d 822, 1 Media L. Rep. 1031

2

3

4
5

6

7

authorizes Congress to secure the ‘exclusive right’ of authors to their writings, and no one denies that a newspaper can
properly be enjoined from publishing the copyrighted works of another. See L. A. Westermann Co. v. Dispatch Printing
Co., 249 U.S. 100, 39 S.Ct. 194, 63 L.Ed. 499 (1919). Newspapers do themselves rely from time to time on the copyright
as a means of protecting their accounts of important events. However, those enjoined under the statutes relating to the
National Labor Relations Board and the Federal Trade Commission are private parties, not the press; and when the
press is enjoined under the copyright laws the complainant is a private copyright holder enforcing a private right. These
situations are quite distinct from the Government's request for an injunction against publishing information about the
affairs of government, a request admittedly not based on any statute.
The ‘grave and irreparable danger’ standard is that asserted by the Government in this Court. In remanding to Judge
Gurfein for further hearings in the Times litigation, five members of the Court of Appeals for the Second Circuit directed
him to determine whether disclosure of certain items specified with particularity by the Government would ‘pose such
grave and immediate danger to the security of the United States as to warrant their publication being enjoined.’
‘Whoever, in time of war, in violation of reasonable regulations to be prescribed by the President, which he is hereby
authorized to make and promulgate, shall publish any information with respect to the movement, numbers, description,
condition, or disposition of any of the armed forces, ships, aircraft, or war materials of the United States, or with respect
to the plans or conduct of any naval or military operations, or with respect to any works or measures undertaken for or
connected with, or intended for the fortification or defense of any place, or any other information relating to the public
defense calculated to be useful to the enemy, shall be punished by a fine * * * or by imprisonment * * *.’ 55 Cong.Rec. 2100.
Senator Ashurst also urged that “freedom of the press' means freedom from the restraints of a censor, means the absolute
liberty and right to publish whatever you wish; but you take your chances of punishment in the courts of your country for
the violation of the laws of libel, slander, and treason.' 55 Cong.Rec. 2005.
Title 18 U.S.C. s 797 provides:
‘On and after thirty days from the date upon which the President defines any vital military or naval installation or equipment
as being within the category contemplated under section 795 of this title, whoever reproduces, publishes, sells, or gives
away any photograph, sketch, picture, drawing, map, or graphical representation of the vital military or naval installations
or equipment so defined, without first obtaining permission of the commanding officer of the military or naval post, camp, or
station concerned, or higher authority, unless such photograph, sketch, picture, drawing, map, or graphical representation
has clearly indicated thereon that it has been censored by the proper military or naval authority, shall be fined not more
than $1,000 or imprisoned not more than one year, or both.’
In relevant part 18 U.S.C. s 798 provides:
‘(a) Whoever knowingly and willfully communicates, furnishes, transmits, or otherwise makes available to an unauthorized
person, or publishes, or uses in any manner prejudicial to the safety or interest of the United States or for the benefit of
any foreign government to the detriment of the United States any classified information—
‘(1) concerning the nature, preparation, or use of any code, cipher, or cryptographic system of the United States or any
foreign government; or
‘(2) concerning the design, construction, use, maintenance, or repair of any device, apparatus, or appliance used
or prepared or planned for use by the United States or any foreign government for cryptographic or communication
intelligence purposes; or
‘(3) concerning the communication intelligence activities of the United States or any foreign government; or
‘(4) obtained by the process of communication intelligence from the communications of any foreign government, knowing
the same to have been obtained by such processes—
‘Shall be fined not more than $10,000 or imprisoned not more than ten years, or both.’
The purport of 18 U.S.C. s 798 is clear. Both the House and Senate Reports on the bill, in identical terms, speak of
furthering the security of the United States by preventing disclosure of information concerning the cryptographic systems
and the communication intelligence systems of the United States, and explaining that ‘(t)his bill make it a crime to reveal
the methods, techniques, and mate riel used in the transmission by this Nation of enciphered or coded messages. * * *
Further, it makes it a crime to reveal methods used by this Nation in breaking the secret codes of a foreign nation. It also
prohibits under certain penalties the divulging of any information which may have come into this Government's hands
as a result of such a code-breaking.’ H.R.Rep.No.1895, 81st Cong., 2d Sess., 1 (1950). The narrow reach of the statute
was explained as covering ‘only a small category of classified matter, a category which is both vital and vulnerable to an
almost unique degree.’ Id., at 2. Existing legislation was deemed inadequate.
‘At present two other acts protect this information, but only in a limited way. These are the Espionage Act of 1917 (40 Stat.
217) and the act of June 10, 1933 (48 Stat. 122). Under the first, unauthorized revelation of information of this kind can be
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penalized only if it can be proved that the person making the revelation did so with an intent to injure the United States.
Under the second, only diplomatic codes and messages transmitted in diplomatic codes are protected. The present bill
is designed to protect against knowing and willful publication or any other revelation of all important information affecting
the United States communication intelligence operations and all direct information about all United States codes and
ciphers.’ Ibid. Section 798 obviously was intended to cover publications by non-employees of the Government and to
ease the Government's burden in obtaining convictions. See H.R.Rep.No.1895, supra, at 2—5. The identical Senate
Report, not cited in parallel in the text of this footnote, is S.Rep.No.111, 81st Cong., 1st Sess. (1949).
Section 793(e) of 18 U.S.C. provides that:
‘(e) Whoever having unauthorized possession of, access to, or control over any document, writing, code book, signal
book, sketch, photograph, photographic negative, blueprint, plan, map, model, instrument, appliance, or note relating
to the national defense, or information relating to the national defense which information the possessor has reason to
believe could be used to the injury of the United States or to the advantage of any foreign nation, willfully communicates,
delivers, transmits or causes to be communicated, delivered, or transmitted, or attempts to communicate, deliver, transmit
or cause to be communicated, delivered, or transmitted the same to any person not entitled to receive it, or willfully retains
the same and fails to deliver it to the officer or employee of the United States entitled to receive it;’ is guilty of an offense
punishable by 10 years in prison, a $10,000 fine, or both. It should also be noted that 18 U.S.C. s 793(g), added in
1950 (see 64 Stat. 1004; S.Rep.No.2369, pt. 1, 81st Cong., 2d Sess., 9 (1950)), provides that ‘(i)f two or more persons
conspire to violate any of the foregoing provisions of this section, and one or more of such persons do any act to effect
the object of the conspiracy, each of the parties to such conspiracy shall be subject to the punishment provided for the
offense which is the object of such conspiracy.’
The amendment of s 793 that added subsection (e) was part of the Subversive Activities Control Act of 1950, which was
in turn Title I of the Internal Security Act of 1950. See 64 Stat. 987. The report of the Senate Judiciary Committee best
explains the purposes of the amendment:
‘Section 18 of the bill amends section 793 of title 18 of the United States Code (espionage statute). The several paragraphs
of section 793 of title 18 are designated as subsections (a) through (g) for purposes of convenient reference. The
significant changes which would be made in section 793 of title 18 are as follows:
‘(1) Amends the fourth paragraph of section 793, title 18 (subsec. (d)), to cover the unlawful dissemination of ‘information
relating to the national defense which information the possessor has reason to believe could be used to the injury of
the United States or to the advantage of any foreign nation.’ The phrase ‘which information the possessor has reason
to believe could be used to the injury of the United States or to the advantage of any foreign nation’ would modify only
‘information relating to the national defense’ and not the other items enumerated in the subsection. The fourth paragraph
of section 793 is also amended to provide that only those with lawful possession of the items relating to national defense
enumerated therein may retain them subject to demand therefor. Those who have unauthorized possession of such items
are treated in a separate subsection.
‘(2) Amends section 793, title 18 (subsec. (e)), to provide that unauthorized possessors of items enumerated in paragraph
4 of section 793 must surrender possession thereof to the proper authorities without demand. Existing law provides no
penalty for the unauthorized possession of such items unless a demand for them is made by the person entitled to receive
them. The dangers surrounding the unauthorized possession of such items are self-evident, and it is deemed advisable
to require their surrender in such a case, regardless of demand, especially since their unauthorized possession may
be unknown to the authorities who would otherwise make the demand. The only difference between subsection (d) and
subsection (e) of section 793 is that a demand by the person entitled to receive the items would be a necessary element
of an offense under subsection (d) where the possession is lawful, where as such a demand would not be a necessary
element of an offense under subsection (e) where the possession is unauthorized.’ S.Rep.No.2369, pt. 1, 81st Cong.,
2d Sess., 8—9 (1950) (emphasis added).
It seems clear from the foregoing, contrary to the intimations of the District Court for the Southern District of New York in
this case, that in prosecuting for communicating or withholding a ‘document’ as contrasted with similar action with respect
to ‘information’ the Government need not prove an intent to injure the United States or to benefit a foreign nation but only
willful and knowing conduct. The District Court relied on Gorin v. United States, 312 U.S. 19, 61 S.Ct. 429, 85 L.Ed. 488
(1941). But that case arose under other parts of the predecessor to s 793, see 312 U.S., at 21—22, 61 S.Ct., at 430
—432—parts that imposed different intent standards not repeated in s 793(d) or s 793(e). Cf. 18 U.S.C. s 793(a), (b),
and (c). Also, from the face of subsection (e) and from the context of the Act of which it was a part, it seems undeniable
that a newspaper, as well as others unconnected with the Government, are vulnerable to prosecution under s 793(e) if
they communicate or withhold the materials covered by that section. The District Court ruled that ‘communication’ did not
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reach publication by a newspaper of documents relating to the national defense. I intimate no views on the correctness
of that conclusion. But neither communication nor publication is necessary to violate the subsection.
Also relevant is 18 U.S.C. s 794. Subsection (b) thereof forbids in time of war the collection or publication, with intent
that it shall be communicated to the enemy, of any information with respect to the movements of military forces, ‘or with
respect to the plans or conduct * * * of any naval or military operations * * * or any other information relating to the public
defense, which might be useful to the enemy * * *.’
See n. 3, infra.
But see Kent v. Dulles, 357 U.S. 116, 78 S.Ct. 1113, 2 L.Ed.2d 1204 (1958); Youngstown Sheet & Tube Co. v. Sawyer,
343 U.S. 579, 72 S.Ct. 863, 96 L.Ed. 1153 (1952).
There are several other statutory provisions prohibiting and punishing the dissemination of information, the disclosure
of which Congress thought sufficiently imperiled national security to warrant that result. These include 42 U.S.C. ss
2161 through 2166 relating to the authority of the Atomic Energy Commission to classify and declassify ‘Restricted
Data’ (‘Restricted Data’ is a term of art employed uniquely by the Atomic Energy Act). Specifically, 42 U.S.C. s 2162
authorizes the Atomic Energy Commission to classify certain information. Title 42 U.S.C. s 2274, subsection (a), provides
penalties for a person who ‘communicates, transmits, or discloses (restricted data) * * * with intent to injure the United
States or with intent to secure an advantage to any foreign nation * * *.’ Subsection (b) of s 2274 provides lesser penalties
for one who ‘communicates, transmits, or discloses' such information ‘with reason to believe such data will be utilized to
injure the United States or to secure an advantage to any foreign nation * * *.’ Other sections of Title 42 of the United
States Code dealing with atomic energy prohibit and punish acquisition, removal, concealment, tampering with, alteration,
mutilation, or destruction of documents incorporating ‘Restricted Data’ and provide penalties for employees and former
employees of the Atomic Energy Commission, the armed services, contractors and licensees of the Atomic Energy
Commission. Title 42 U.S.C. ss 2276, 2277. Title 50 U.S.C.App. s 781, 56 Stat. 390, prohibits the making of any sketch
or other representation of military installations or any military equipment located on any military installation, as specified;
and indeed Congress in the National Defense Act of 1940, 54 Stat. 676, as amended, 56 Stat. 179, conferred jurisdiction
on federal district courts over civil actions ‘to enjoin any violation’ thereof. 50 U.S.C.App. s 1152(6). Title 50 U.S.C. s
783(b) makes it unlawful for any officers or employees of the United States or any corporation which is owned by the
United States to communicate material which has been ‘classified’ by the President to any person who that governmental
employee knows or has reason to believe is an agent or representative of any foreign government or any Communist
organization.
As noted elsewhere the Times conducted its analysis of the 47 volumes of Government documents over a period of
several months and did so with a degree of security that a government might envy. Such security was essential, of course,
to protect the enterprise from others. Meanwhile the Times has copyrighted its material and there were strong intimations
in the oral argument that the Times contemplated enjoining its use by any other publisher in violation of its copyright.
Paradoxically this would afford it a protection, analogous to prior restraint, against all others—a protection the Times
denies the Government of the United States.
Interestingly the Times explained its refusal to allow the Government to examine its own purloined documents by saying
in substance this might compromise its sources and informants! The Times thus asserts a right to guard the secrecy of
its sources while denying that the Government of the United States has that power.
With respect to the question of inherent power of the Executive to classify papers, records, and documents as secret, or
otherwise unavailable for public exposure, and to secure aid of the courts for enforcement, there may be an analogy with
respect to this Court. No statute gives this Court express power to establish and enforce the utmost security measures
for the secrecy of our deliberations and records. Yet I have little doubt as to the inherent power of the Court to protect
the confidentiality of its internal operations by whatever judicial measures may be required.
The hearing in the Post case before Judge Gesell began at 8 a.m. on June 21, and his decision was rendered, under the
hammer of a deadline imposed by the Court of Appeals, shortly before 5 p.m. on the same day. The hearing in the Times
case before Judge Gurfein was held on June 18 and his decision was rendered on June 19. The Government's appeals
in the two cases were heard by the Courts of Appeals for the District of Columbia and Second Circuits, each court sitting
en banc, on June 22. Each court rendered its decision on the following afternoon.
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Chapter 285 of the Session Laws of Minnesota for the year
19251 provides for the abatement, as a public nuisance, of
a ‘malicious, scandalous and defamatory newspaper, *702
magazine or other periodical.’ Section 1 of the act is as
follows:
‘Section 1. Any person who, as an individual, or as a member
or employee of a firm, or association or organization, or as
an officer, director, member or employee of a corporation,
shall be engaged in the business of regularly or customarily
producing, publishing or circulating, having in possession,
selling or giving away.
‘(a) an obscene, lewd and lascivious newspaper, magazine, or
other periodical, or
‘(b) a malicious, scandalous and defamatory newspaper,
magazine or other periodical,
-is guilty of a nuisance, and all persons guilty of such nuisance
may be enjoined, as hereinafter provided.
‘Participation in such business shall constitute a commission
of such nuisance and render the participant liable and subject
to the proceedings, orders and judgments provided for in this
Act. Ownership, in whole or in part, directly or indirectly,
of any such periodical, or of any stock of interest in any
corporation or organization which owns the same in whole
or in part, or which publishes the same, shall constitute such
participation.
‘In actions brought under (b) above, there shall be available
the defense that the truth was published with good motives
and for justifiable ends and in such actions the plaintiff shall
not have the right to report (sic) to issues or editions or
periodicals taking place more than three months before the
commencement of the action.’

Section 2 provides that, whenever any such nuisance is
committed or exists, the county attorney of any county where
any such periodical is published or circulated, or, in case of
his failure or refusal to proceed upon written request in good
faith of a reputable citizen, the Attorney General, or, upon
like failure or refusal of the latter, any citizen of the county,
may maintain an action in the district court of the county in
the name of the state to enjoin *703 perpetually the persons
committing or maintaining any such nuisance from further
committing or maintaining it. Upon such evidence as the court
shall deem sufficient, a temporary injunction may be granted.

The defendants have the right to plead by demurrer or answer,
and the plaintiff may demur or reply as in other cases.
The action, by section 3, is to be ‘governed by the practice and
procedure applicable to civil actions for injunctions,’ and after
trial the court may enter judgment permanently enjoining the
defendants found guilty of violating the act from continuing
the violation, and, ‘in and by such judgment, such nuisance
may be wholly abated.’ The court is empowered, as in other
cases of contempt, to punish disobedience to a temporary
or permanent injunction by fine of not more than $1,000 or
by imprisonment in the county jail for not more than twelve
months.
Under this statute (section 1, clause (b), the county attorney of
Hennepin county brought this action to enjoin the publication
of what was described as a ‘malicious, scandalous and
defamatory newspaper, magazine or other periodical,’ known
as The Saturday Press, published by the defendants in the city
of Minneapolis. The complaint alleged that the defendants, on
September 24, 1927, and on eight subsequent dates in October
and November, 1927, published and circulated editions of
that periodical which were ‘largely devoted to malicious,
scandalous and defamatory articles' concerning Charles G.
Davis, Frank W. Brunskill, the Minneapolis Tribune, the
Minneapolis Journal, Melvin C. Passolt, George E. Leach,
the Jewish Race, the members of the grand jury of Hennepin
county impaneled in November, 1927, and then holding
office, and other persons, as more fully appeared in exhibits
annexed to the complaint, consisting of copies of the articles
described and constituting 327 pages of the record. While
the complaint did not so allege, it *704 appears from the
briefs of both parties that Charles G. Davis was a special law
enforcement officer employed by a civic organization, that
George E. Leach was mayor of Minneapolis, that Frank W.
Brunskill was its chief of police, and that Floyd B. Olson, the
relator in this action, was county attorney.
Without attempting to summarize the contents of the
voluminous exhibits attached to the complaint, we deem it
sufficient to say that the articles charged, in substance, that
a Jewish gangster was in control of gambling, bootlegging,
and racketeering in Minneapolis, and that law enforcing
officers and agencies were not energetically performing their
duties. **627 Most of the charges were directed against
the chief of police; he was charged with gross neglect of
duty, illicit relations with gangsters, and with participation
in graft. The county attorney was charged with knowing the
existing conditions and with failure to take adequate measures
to remedy them. The mayor was accused of inefficiency and
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dereliction. One member of the grand jury was stated to be
in sympathy with the gangsters. A special grand jury and a
special prosecutor were demanded to deal with the situation
in general, and, in particular, to investigate an attempt to
assassinate one Guilford, one of the original defendants, who,
it appears from the articles, was shot by gangsters after the
first issue of the periodical had been published. There is no
question but that the articles made serious accusations against
the public officers named and others in connection with the
prevalence of crimes and the failure to expose and punish
them.
At the beginning of the action on November 22, 1927, and
upon the verified complaint, an order was made directing
the defendants to show cause why a temporary injunction
should not issue and meanwhile forbidding the defendants to
publish, circulate, or have in their possession any editions of
the periodical from September *705 24, 1927, to November
19, 1927, inclusive, and from publishing, circulating or
having in their possession, ‘any future editions of said The
Saturday Press' and ‘any publication, known by any other
name whatsoever containing malicious, scanadalous and
defamatory matter of the kind alleged in plaintiff's complaint
herein or otherwise.’
The defendants demurred to the complaint upon the ground
that it did not state facts sufficient to constitute a cause of
action, and on this demurrer challenged the constitutionality
of the statute. The district court overruled the demurrer and
certified the question of constitutionality to the Supreme
Court of the state. The Supreme Court sustained the statute
(174 Minn. 457, 219 N. W. 770, 58 A. L. R. 607), and
it is conceded by the appellee that the act was thus held
to be valid over the objection that it violated not only the
State Constitution, but also the Fourteenth Amendment of the
Constitution of the United States.
Thereupon the defendant Near, the present appellant,
answered the complaint. He averred that he was the sole
owner and proprietor of the publication in question. He
admitted the publication of the articles in the issues described
in the complaint, but denied that they were malicious,
scandalous, or defamatory as alleged. He expressly invoked
the protection of the due process clause of the Fourteenth
Amendment. The case then came on for trial. The plaintiff
offered in evidence the verified complaint, together with the
issues of the publication in question, which were attached
to the complaint as exhibits. The defendant objected to
the introduction of the evidence, invoking the constitutional
provisions to which his answer referred. The objection was

overruled, no further evidence was presented, and the plaintiff
rested. The defendant then rested, without offering evidence.
The plaintiff moved that the court direct the issue of a
permanent injunction, and this was done.
*706 The district court made findings of fact, which
followed the allegations of the complaint and found in general
terms that the editions in question were ‘chiefly devoted to
malicious, scandalous and defamatory articles' concerning
the individuals named. The court further found that the
defendants through these publications ‘did engage in the
business of regularly and customarily producing, publishing
and circulating a malicious, scandalous and defamatory
newspaper,’ and that ‘the said publication’ ‘under said name
of The Saturday Press, or any other name, constitutes a
public nuisance under the laws of the State.’ Judgment was
thereupon entered adjudging that ‘the newspaper, magazine
and periodical known as The Saturday Press,’ as a public
nuisance, ‘be and is hereby abated.’ The judgment perpetually
enjoined the defendants ‘from producing, editing, publishing,
circulating, having in their possession, selling or giving away
any publication whatsoever which is a malicious, scandalous
or defamatory newspaper, as defined by law,’ and also ‘from
further conducting said nuisance under the name and title of
said The Saturday Press or any other name or title.’
The defendant Near appealed from this judgment to the
Supreme Court of the State, again asserting his right under
the Federal Constitution, and the judgment was affirmed upon
the authority of the former decision. 179 Minn. 40, 228 N. W.
326. With respect to the contention that the judgment went too
far, and prevented the defendants from publishing any kind of
a newspaper, the court observed that the assignments of error
did not go to the form of the judgment, and that the lower court
had not been asked to modify it. The court added that it saw no
reason ‘for defendants to construe the judgment as restraining
them from operating a newspaper in harmony with the public
welfare, to which all must yield,’ that the allegations of the
complaint had been *707 found to be true, and though this
was an equitable action defendants had not indicated a desire
‘to conduct their business in the usual and legitimate manner.’
From the judgment as thus affirmed, the defendant Near
appeals to this Court.
[1] [2] [3] This statute, for the suppression as a public
nuisance of a newspaper or periodical, **628 is unusual,
if not unique, and raises questions of grave importance
transcending the local interests involved in the particular
action. It is no longer open to doubt that the liberty of the press
and of speech is within the liberty safeguarded by the due
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process clause of the Fourteenth Amendment from invasion
by state action. It was found impossible to conclude that this
essential personal liberty of the citizen was left unprotected
by the general guaranty of fundamental rights of person and
property. Gitlow v. New York, 268 U. S. 652, 666, 45 S.
CT. 625, 69 L. Ed. 1138; Whitney v. California, 274 U.
S. 357, 362, 373, 47 S. Ct. 641, 71 L. Ed. 1095; Fiske v.
Kansas, 274 U. S. 380, 382, 47 S. Ct. 655, 71 L. Ed. 1108;
Stromberg v. California, 283 U. S. 359, 51 S. Ct. 532, 75 L.
Ed. 1117, decided May 18, 1931. In maintaining this guaranty,
the authority of the state to enact laws to promote the health,
safety, morals, and general welfare of its people is necessarily
admitted. The limits of this sovereign power must always be
determined with appropriate regard to the particular subject
of its exercise. Thus, while recognizing the broad discretion
of the Legislature in fixing rates to be charged by those
undertaking a public service, this Court has decided that the
owner cannot constitutionally be deprived of his right to a
fair return, because that is deemed to be of the essence of
ownership. Railroad Commission Cases, 116 U. S. 307, 331, 6
S. Ct. 334, 388, 1191, 29 L. Ed. 636; Northern Pacific Railway
Company v. North Dakota, 236 U. S. 585, 596, 35 S. Ct. 429,
59 L. Ed. 735, L. R. A. 1917F, 1148 Ann. Cas. 1916A, 1.
So, while liberty of contract is not an absolute right, and the
wide field of activity in the making of contracts is subject
to legislative supervision (Frisbie v. United States, 157 U. S.
161, 165, 15 S. Ct. 586, 39 L. Ed. 657), this Court has held that
the power of the state stops short of interference with what
are deemed *708 to be certain indispensable requirements
of the liberty assured, notably with respect to the fixing of
prices and wages (Tyson v. Banton, 273 U. S. 418, 47 S. Ct.
426, 71 L. Ed. 718, 58 A. L. R. 1236; Ribnik v. McBride,
277 U. S. 350, 48 S. Ct. 545, 72 L. Ed. 913, 56 A. L. R.
1327; Adkins v. Children's Hospital, 261 U. S. 525, 560, 561,
43 S. Ct. 394, 67 L. Ed. 785, 24 A. L. R. 1238). Liberty
of speech and of the press is also not an absolute right, and
the state may punish its abuse. Whitney v. California, supra;
Stromberg v. California, supra. Liberty, in each of its phases,
has its history and connotation, and, in the present instance,
the inquiry is as to the historic conception of the liberty of
the press and whether the statute under review violates the
essential attributes of that liberty.
The appellee insists that the questions of the application of the
statute to appellant's periodical, and of the construction of the
judgment of the trial court, are not presented for review; that
appellant's sole attack was upon the constitutionality of the
statute, however it might be applied. The appellee contends
that no question either of motive in the publication, or whether

the decree goes beyond the direction of the statute, is before
us. The appellant replies that, in his view, the plain terms
of the statute were not departed from in this case, and that,
even if they were, the statute is nevertheless unconstitutional
under any reasonable construction of its terms. The appellant
states that he has not argued that the temporary and permanent
injunctions were broader than were warranted by the statute;
he insists that what was done was properly done if the statute
is valid, and that the action taken under the statute is a fair
indication of its scope.
[4] With respect to these contentions it is enough to say that
in passing upon constitutional questions the court has regard
to substance and not to mere matters of form, and that, in
accordance with familiar principles, the state must be tested
by its operation and effect. Henderson v. Mayor, 92 U. S. 259,
268, 23 L. Ed. 543; *709 Bailey v. Alabama, 219 U. S. 219,
244, 31 S. Ct. 145, 55 L. Ed. 191; United States v. Reynolds,
235 U. S. 133, 148, 149, 35 S. Ct. 86, 59 L. Ed. 162; St.
Louis Southwestern Railway Company v. Arkansas, 235 U.
S. 350, 362, 35 S. Ct. 99, 59 L. Ed. 265; Mountain Timber
Company v. Washington, 243 U. S. 219, 237, 37 S. Ct. 260, 61
L. Ed. 685, Ann. Cas. 1917D, 642. That operation and effect
we think is clearly shown by the record in this case. We are
not concerned with mere errors of the trial court, if these be
such, in going beyond the direction of the statute as construed
by the Supreme Court of the state. It is thus important to note
precisely the purpose and effect of the statute as the state court
has construed it.
First. The statute is not aimed at the redress of individual
or private wrongs. Remedies for libel remain available and
unaffected. The Statute, said the state court (174 Minn. 457,
219 N. W. 770, 772, 58 A. L. R. 607), ‘is not directed at
threatened libel but at an existing business which, generally
speaking, involves more than libel.’ It is aimed at the
distribution of scandalous matter as ‘detrimental to public
morals and to the general welfare,’ tending ‘to disturb the
peace of the community’ and ‘to provoke assaults and the
commission of crime.’ In order to obtain an injunction to
suppress the future publication of the newspaper or periodical,
it is not necessary to prove the falsity of the charges that have
been made in the publication condemned. In the present action
there was no allegation that the matter published was not true.
It is alleged, and the statute requires **629 the allegation
that the publication was ‘malicious.’ But, as in prosecutions
for libel, there is no requirement of proof by the state of
malice in fact as distinguished from malice inferred from the
mere publication of the defamatory matter.2 The judgment
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in this case proceeded upon the mere proof of publication.
The statute permits the defense, not of the truth alone, but
only that the truth was published with good motives and
*710 for justifiable ends. It is apparent that under the statute
the publication is to be regarded as defamatory if it injures
reputation, and that it is scandalous if it circulates charges
of reprehensible conduct, whether criminal or otherwise, and
the publication is thus deemed to invite public reprobation
and to constitute a public scandal. The court sharply defined
the purpose of the statute, bringing out the precise point, in
these words: ‘There is no constitutional right to publish a fact
merely because it is true. It is a matter of common knowledge
that prosecutions under the criminal libel statutes do not result
in efficient repression or suppression of the evils of scandal.
Men who are the victims of such assaults seldom resort to the
courts. This is especially true if their sins are exposed and the
only question relates to whether it was done with good motive
and for justifiable ends. This law is not for the protection of
the person attacked nor to punish the wrongdoer. It is for the
protection of the public welfare.’
[5] Second. The statute is directed not simply at the
circulation of scandalous and defamatory statements with
regard to private citizens, but at the continued publication by
newspapers and periodical of charges against public officers
of corruption, malfeasance in office, or serious neglect of
duty. Such charges by their very nature create a public
scandal. They are scandalous and defamatory within the
meaning of the statute, which has its normal operation in
relation to publications dealing prominently and chiefly with
the alleged derelictions of public officers.3
*711 Third. The object of the statute is not punishment,
in the ordinary sense, but suppression of the offending
newspaper or periodical. The reason for the enactment, as
the state court has said, is that prosecutions to enforce
penal statutes for libel do not result in ‘efficient repression
or suppression of the evils of scandal.’ Describing the
business of publication as a public nuisance does not
obscure the substance of the proceeding which the statute
authorizes. It is the continued publication of scandalous
and defamatory matter that constitutes the business and the
declared muisance. In the case of public officers, it is the
reiteration of charges of official misconduct, and the fact
that the newspaper or periodical is principally devoted to
that purpose, that exposes it to suppression. In the present
instance, the proof was that nine editions of the newspaper
or periodical in question were published on successive dates,
and that they were chiefly devoted to charges against public

officers and in relation to the prevalence and protection of
crime. In such a case, these officers are not left to their
ordinary remedy in a suit for libel, or the authorities to a
prosecution for criminal libel. Under this statute, a publisher
of a newspaper or periodical, undertaking to conduct a
campaign to expose and to censure official derelictions, and
devoting his publication principally to that purpose, must face
not simply the possibility of a verdict against him in a suit or
prosecution for libel, but a determination that his newspaper
or periodical is a public nuisance to be abated, and that this
abatement and suppression will follow unless he is prepared
with legal evidence to prove the truth of the charges and also
to satisfy the court that, in *712 addition to being true, the
matter was published with good motives and for justifiable
ends.
This suppression is accomplished by enjoining publication,
and that restraint is the object and effect of the statute.
Fourth. The statute not only operates to suppress the offending
newspaper or periodical, but to put the publisher under an
effective censorship. When a newspaper or periodical is
found to be ‘malicious, scandalous and defamatory,’ and is
suppressed as such, resumption of publication is punishable
as a contempt of court by fine or imprisonment. Thus, where
a newspaper or periodical has been suppressed because of
the circulation of charges against public officers of official
misconduct, it would seem to be clear that the renewal of
the publication of such charges would constitute a contempt,
and that the judgment would lay a permanent restraint upon
the publisher, to escape which he must satisfy the court as
to the character of a new publication. Whether he would be
permitted again to publish matter deemed to be derogatory
to the same or other public officers would depend upon
the court's ruling. In the present instance the judgment
restrained the defendants from ‘publishing, circulating,
having in their possession, **630 selling or giving away any
publication whatsoever which is a malicious, scandalous or
defamatory newspaper, as defined by law.’ The law gives no
definition except that covered by the words ‘scandalous and
defamatory,’ and publications charging official misconduct
are of the class. While the court, answering the objection that
the judgment was too broad, saw no reason for construing
it as restraining the defendants ‘from operating a newspaper
in harmony with the public welfare to which all must yield,’
and said that the defendants had not indicated ‘any desire to
conduct their business in the usual and legitimate manner,’
the manifest inference is that, at least with respect to a
*713 new publication directed against official misconduct,
the defendant would be held, under penalty of punishment for
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contempt as provided in the statute, to a manner of publication
which the court considered to be ‘usual and legitimate’ and
consistent with the public welfare.
[6] If we cut through mere details of procedure, the operation
and effect of the statute in substance is that public authorities
may bring the owner or publisher of a newspaper or periodical
before a judge upon a charge of conducting a business of
publishing scandalous and defamatory matter-in particular
that the matter consists of charges against public officers
of official dereliction-and, unless the owner or publisher is
able and disposed to bring competent evidence to satisfy the
judge that the charges are true and are published with good
motives and for justifiable ends, his newspaper or periodical
is suppressed and further publication is made punishable as a
contempt. This is of the essence of censorship.
[7] The question is whether a statute authorizing such
proceedings in restraint of publication is consistent with
the conception of the liberty of the press as historically
conceived and guaranteed. In determining the extent of
the constitutional protection, it has been generally, if not
universally, considered that it is the chief purpose of the
guaranty to prevent previous restraints upon publication. The
struggle in England, directed against the legislative power
of the licenser, resulted in renuciation of the censorship of
the press.4 The liberty deemed to be established was thus
described by Blackstone: ‘The liberty of the press is indeed
essential to the nature of a free state; but this consists in
laying no previous restraints upon publications, and not in
freedom from censure for criminal matter when published.
Every freeman has an *714 undoubted right to lay what
sentiments he pleases before the public; to forbid this, is
to destroy the freedom of the press; but if he publishes
what is improper, mischievous or illegal, he must take the
consequence of his own temerity.’ 4 Bl. Com. 151, 152. See
Story on the Constitution, ss 1884, 1889. The distinction was
early pointed out between the extent of the freedom with
respect to censorship under our constitutional system and that
enjoyed in England. Here, as Madison said, ‘the great and
essential rights of the people are secured against legislative as
well as against executive ambition. They are secured, not by
laws paramount to prerogative, but by constitutions paramont
to laws. This security of the freedom of the press requires that
it should be exempt not only from previous restraint by the
Executive, as in Great Britain, but from legislative restraint
also.’ Report on the Virginia Resolutions, Madison's Works,
vol. IV, p. 543. This Court said, in Patterson v. Colorado, 205
U. S. 454, 462, 27 S. Ct. 556, 558, 51 L. Ed. 879, 10 Ann. Cas.
689: ‘In the first place, the main purpose of such constitutional

provisions is ‘to prevent all such previous restraints upon
publications as had been practiced by other governments,’ and
they do not prevent the subsequent punishment of such as may
be deemed contrary to the public welfare. Commonwealth v.
Blanding, 3 Pick. (Mass.) 304, 313, 314 (15 Am. Dec. 214);
Respublica v. Oswald, 1 Dall. 319, 325, 1 L. Ed. 155, 158. The
preliminary freedom extends as well to the false as to the true;
the subsequent punishment may extend as well to the true as to
the false. This was the law of criminal libel apart from statute
in most cases, if not in all. Commonwealth v. Blanding, ubi
supra; 4 Bl. Com. 150.'
The criticism upon Blackstone's statement has not been
because immunity from previous restraint upon publication
has not been regarded as deserving of special emphasis, but
chiefly because that immunity cannot be deemed to exhaust
the conception of the liberty guaranteed by *715 State and
Federal Constitutions. The point of criticism has been ‘that
the mere exemption from restraints cannot be all that is
secured by the constitutional provisions,’ and that ‘the liberty
of the press might be rendered a mockery and a delusion,
and the phrase itself a by-word, if, while every man was
at liberty to publish what he pleased, the public authorities
might nevertheless punish him for harmless publications.’ 2
Cooley, Const. Lim. (8th Ed.) pp. 885. But it is recognized
that punishment for the abuse of the liberty accorded to the
press is essential to the protection of the public, and that the
common-law rules that subject the libeler to responsibility for
the public offense, as well as for the private injury, are not
abolished by the protection extended in our Constitutions Id.
pp. 883, 884. The law of criminal libel rests upon that secure
foundation. There is **631 also the conceded authority of
courts to punish for contempt when publications directly tend
to prevent the proper discharge of judicial functions. Patterson
v. Colorado, supra; Toledo Newspaper Company v. United
States, 247 U. S. 402, 419, 38 S. Ct. 560, 62 L. Ed. 1186.5
In the present case, we have no occasion to inquire as to the
permissible scope of subsequent punishment. For whatever
wrong the appellant has committed or may commit, by his
publications, the state appropriately affords both public and
private redress by its libel laws. As has been noted, the statute
in question does not deal with punishments; it provides for no
punishment, except in case of contempt for violation of the
court's order, but for suppression and injunction-that is, for
restraint upon publication.
The objection has also been made that the principle as to
immunity from previous restraint is stated too *716 broadly,
if every such restraint is deemed to be prohibited. That is
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undoubtedly true; the protection even as to previous restraint
is not absolutely unlimited. But the limitation has been
recognized only in exceptional cases. ‘When a nation is at war
many things that might be said in time of peace are such a
hindrance to its effort that their utterance will not be endured
so long as men fight and that no Court could regard them
as protected by any constitutional right.’ Schenck v. United
States, 249 U. S. 47, 52, 39 S. Ct. 247, 249, 63 L. Ed. 470.
No one would question but that a government might prevent
actual obstruction to its recruiting service or the publication
of the sailing dates of transports or the number and location
of troops.6 On similar grounds, the primary requirements
of decency may be enforced against obscene publications.
The security of the community life may be protected against
incitements to acts of violence and the overthrow by force
of orderly government. The constitutional guaranty of free
speech does not ‘protect a man from an injunction against
uttering words that may have all the effect of force. Gompers
v. Buck's Stove & Range Co., 221 U. S. 418, 139, 31 S. Ct.
492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874.’ Schenck v. United
States, supra. These limitations are not applicable here. Nor
are we now concerned with questions as to the extent of
authority to prevent publications in order to protect private
rights according to the principles governing the exercise of
the jurisdiction of courts of equity.7
The exceptional nature of its limitations places in a
strong light the general conception that liberty of the
press, historically considered and taken up by the Federal
Constitution, has meant, principally although not exclusively,
immunity from previous restraints or censorship. The
conception of the liberty of the press in this country had
broadened with the exigencies of the colonial *717 period
and with the efforts to secure freedom from oppressive
administration.8 That liberty was especially cherished for
the immunity it afforded from previous restraint of the
publication of censure of public officers and charges of
official misconduct. As was said by Chief Justice Parker,
in Commonwealth v. Blanding, 3 Pick. (Mass.) 304, 313,
15 Am. Dec. 214, with respect to the Constitution of
Massachusetts: ‘Besides, it is well understood and received
as a commentary on this provision for the liberty of the
press, that it was intended to prevent all such previous
restraints upon publications as had been practiced by other
governments, and in early times here, to stifle the efforts of
patriots towards enlightening their fellow subjects upon their
rights and the duties of rulers. The liberty of the press was
to be unrestrained, but he who used it was to be responsible
in case of its abuse.’ In the letter sent by the Continental

Congress (October 26, 1774) to the Inhabitants of Quebec,
referring to the ‘five great rights' it was said:9 ‘The last
right we shall mention, regards the freedom of the press.
The importance of this consists, besides the advancement of
truth, science, morality, and arts in general, in its diffusion
of liberal sentiments on the administration of Government,
its ready communication of thoughts between subjects, and
its consequential promotion of union among them, whereby
oppressive officers are shamed or intimidated, into more
honourable and just modes of conducting affairs.’ Madison,
who was the leading spirit in the preparation of the First
Amendment of the Federal Constitution, thus described the
practice and sentiment which led to the guaranties of liberty
of the press in State Constitutions:10
*718 ‘In every State, probably, in the Union, the press has
exerted a freedom in canvassing the merits and measures of
public men of every description which has not been confined
to the strict limits of the common law. On this **632
footing the freedom of the press has stood; on this footing
it yet stands. * * * Some degree of abuse is inseparable
from the proper use of everything, and in no instance is
this more true than in that of the press. It has accordingly
been decided by the practice of the States, that it is better
to leave a few of its noxious branches to their luxuriant
growth, than, by pruning them away, to injure the vigour of
those yielding the proper fruits. And can the wisdom of this
policy be doubted by any who reflect that to the press alone,
chequered as it is with abuses, the world is indebted for all
the triumphs which have been gained by reason and humanity
over error and oppression; who reflect that to the same
beneficent source the United States owe much of the lights
which conducted them to the ranks of a free and independent
nation, and which have improved their political system into a
shape so auspicious to their happiness? Had ‘Sedition Acts,’
forbidding every publication that might bring the constituted
agents into contempt or disrepute, or that might excite the
hatred of the people against the authors of unjust or pernicious
measures, been uniformly enforced against the press, might
not the United States have been languishing at this day under
the infirmities of a sickly Confederation? Might they not,
possibly, be miserable colonies, groaning under a foreign
yoke?‘
The fact that for approximately one hundred and fifty years
there has been almost an entire absence of attempts to
impose previous restraints upon publications relating to the
malfeasance of public officers is significant of the deep-seated
conviction that such restraints would violate constitutional
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right. Public officers, whose character and *719 conduct
remain open to debate and free discussion in the press, find
their remedies for false accusations in actions under libel laws
providing for redress and punishment, and not in proceedings
to restrain the publication of newspapers and periodicals. The
general principle that the constitutional guaranty of the liberty
of the press gives immunity from previous restraints has been
approved in many decisions under the provisions of state
constitutions.11
The importance of this immunity has not lessened. While
reckless assaults upon public men, and efforts to bring
obloquy upon those who are endeavoring faithfully to
discharge official duties, exert a baleful influence and deserve
the severest condemnation in public opinion, it cannot be said
that this abuse is greater, and it is believed to be less, than
that which characterized the period in which our institutions
took shape. Meanwhile, the administration of government
has become more complex, the opportunities for malfeasance
and corruption have multiplied, crime has grown to most
serious proportions, and the danger of its protection by
unfaithful officials and of the impairment of the fundamental
security of life and *720 property by criminal alliances and
official neglect, emphasizes the primary need of a vigilant and
courageous press, expecially in great cities. The fact that the
liberty of the press may be abused by miscreant purveyors of
scandal does not make any the less necessary the immunity
of the press from previous restraint in dealing with offical
misconduct. Subsequent punishment for such abuses as may
exist is the appropriate remedy, consistent with constitutional
privilege.
[8]
[9]
[10] In attempted justification of the statute,
it is said that it deals not with publication per se, but
with the ‘business' of publishing defamation. If, however,
the publisher has a constitutional right to publish, without
previous restraint, an edition of his newspaper charging
official derelictions, it cannot be denied that he may publish
subsequent editions for the same purpose. He does not lose his
right by exercising it. If his right exists, it may be exercised
in publishing nine editions, as in this case, as well as in
one edition. If previous restraint is permissible, it may be
imposed at once; indeed, the wrong may be as serious in one
publication as in several. Characterizing the publication as
a business, and the business as a nuisance, does not permit
an invasion of the constitutional immunity against restraint.
Similarly, it does not matter that the newspaper or periodical is
found to be ‘largely’ or ‘chiefly’ devoted to the publication of
such derelictions. If the publisher has a right, without previous
restraint, to publish them, his right cannot be deemed to be

dependent **633 upon his publishing something else, more
or less, with the matter to which objection is made.
[11] Nor can it be said that the constitutional freedom
from previous restraint is lost because charges are made of
derelictions which constitute crimes. With the multiplying
provisions of penal codes, and of municipal charters and
ordinances carrying penal sanctions, the conduct of *721
public officers is very largely within the purview of criminal
statutes. The freedom of the press from previous restraint has
never been regarded as limited to such animadversions as lay
outside the range of penal enactments. Historically, there is
no such limitation; it is inconsistent with the reason which
underlies the privilege, as the privilege so limited would be
of slight value for the purposes for which it came to be
established.
[12] The statute in question cannot be justified by reason
of the fact that the publisher is permitted to show, before
injunction issues, that the matter published is true and is
published with good motives and for justifiable ends. If such
a statute, authorizing suppression and injunction on such a
basis, is constitutionally valid, it would be equally permissible
for the Legislature to provide that at any time the publisher
of any newspaper could be brought before a court, or even
an administrative officer (as the constitutional protection may
not be regarded as resting on mere procedural details), and
required to produce proof of the truth of his publication, or
of what he intended to publish and of his motives, or stand
enjoined. If this can be done, the Legislature may provide
machinery for determining in the complete exercise of its
discretion what are justifiable ends and restrain publication
accordingly. And it would be but a step to a complete
system of censorship. The recognition of authority to impose
previous restraint upon publication in order to protect the
community against the circulation of charges of misconduct,
and especially of official misconduct, necessarily would carry
with it the admission of the authority of the censor against
which the constitutional barrier was erected. The preliminary
freedom, by virtue of the very reason for its existence, does
not depend, as this court has said, on proof of truth. Patterson
v. Colorado, supra.
[13] Equally unavailing is the insistence that the statute is
designed to prevent the circulation of scandal which tends
*722 to disturb the public peace and to provoke assaults and
the commission of crime. Charges of reprehensible conduct,
and in particular of official malfeasance, unquestionably
create a public scandal, but the theory of the constitutional
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guaranty is that even a more serious public evil would
be caused by authority to prevent publication. ‘To prohibit
the intent to excite those unfavorable sentiments against
those who administer the Government, is equivalent to a
prohibition of the actual excitement of them; and to prohibit
the actual excitement of them is equivalent to a prohibition
of discussions having that tendency and effect; which, again,
is equivalent to a protection of those who administer the
Government, if they should at any time deserve the contempt
or hatred of the people, against being exposed to it by free
animadversions on their characters and conduct.'12 There
is nothing new in the fact that charges of reprehensible
conduct may create resentment and the disposition to resort to
violent means of redress, but this well-understood tendency
did not alter the determination to protect the press against
censorship and restrain upon publication. As was said in New
Yorker Staats-Zeitung v. Nolan, 89 N. J. Eq. 387, 388, 105
A. 72: ‘If the township may prevent the circulation of a
newspaper for no reason other than that some of its inhabitants
may violently disagree with it, and resent it circulation by
resorting to physical violence, there is no limit to what may
be prohibited.’ The danger of violent reactions becomes
greater with effective organization of defiant groups resenting
exposure, and, if this consideration warranted legislative
interference with the initial freedom of publication, the
constitutional protection would be reduced to a mere form of
words.
[14] For these reasons we hold the statute, so far as it
authorized the proceedings in this action under clause (b)
*723 of section 1, to be an infringement of the liberty of the
press guaranteed by the Fourteenth Amendment. We should
add that this decision rests upon the operation and effect of
the statute, without regard to the question of the truth of the
charges contained in the particular periodical. The fact that
the public officers named in this case, and those associated
with the charges of official dereliction, may be deemed to
be impeccable, cannot affect the conclusion that the statute
imposes an unconstitutional restraint upon publication.
Judgment reversed.
Mr. Justice BUTLER (dissenting).
The decision of the Court in this case declares Minnesota
and every other state powerless to restrain by injunction
the business of publishing and circulating among the people
malicious, scandalous, and defamatory periodicals that in due

course of judicial procedure has been adjudged to be a public
nuisance. It gives to freedom of the press a meaning and a
scope not heretofore recognized, and construes ‘liberty’ in
the due process clause **634 of the Fourteenth Amendment
to put upon the states a federal restriction that is without
precedent.
Confessedly, the Federal Constitution, prior to 1868, when
the Fourteenth Amendment was adopted, did not protect the
right of free speech of press against state action. Barron v.
Baltimore, 7 Pet. 243, 250, 8 L. Ed. 672; Fox v. Ohio, 5 How.
410, 434, 12 L. Ed. 213; Smith v. Maryland, 18 How. 71,
76, 15 L. Ed. 269; Withers v. Buckley, 20 How. 84, 89-91,
15 L. Ed. 816. Up to that time the right was safeguarded
solely by the Constitutions and laws of the states, and, it
may be added, they operated adequately to protect it. This
court was not called on until 1925 to decide whether the
‘liberty’ protected by the Fourteenth Amendment includes the
right of free speech and press. That question has been finally
answered *724 in the affirmative. Cf. Patterson v. Colorado,
205 U. S. 454, 462, 27 S. Ct. 556, 51 L. Ed. 879, 10 Ann.
Cas. 689; Prudential Ins. Co. v. Cheek, 259 U. S. 530, 538,
543, 42 S. Ct. 516, 66 L. Ed. 1044, 27 A. L. R. 27. See Gitlow
v. New York, 268 U. S. 652, 45 S. Ct. 625, 69 L. Ed. 1138;
Fiske v. Kansas, 274 U. S. 380, 47 S. Ct. 655, 71 L. Ed. 1108;
Stromberg v. California, 283 U. S. 359, 51 S. Ct. 532, 75 L.
Ed. 1117.
The record shows, and it is conceded, that defendants' regular
business was the publication of malicious, scandalous, and
defamatory articles concerning the principal public officers,
leading newspapers of the city, many private persons, and
the Jewish race. It also shows that it was their purpose at
all hazards to continue to carry on the business. In every
edition slanderous and defamatory matter predominates to the
practical exclusion of all else. Many of the statements are so
highly improbable as to compel a finding that they are false.
The articles themselves show malice.1
*725 The defendant here has no standing to assert that
the statute is invalid because it might be construed so as to
violate the Constitution. **635 His right is limited solely
to *726 the inquiry whether, having regard to the points
properly raised in his case, the effect of applying the statute
is to deprive him of his liberty without due process of law.
*727 This court should not reverse the judgment below upon
the ground that in some other case the statute may be applied
in a way that is repugnant to the freedom of the press protected
by the Fourteenth Amendment. Castillo v. McConnico, 168
U. S. 674, 680, 18 S. Ct. 229, 42 L. Ed. 622; Williams v.
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Mississippi, 170 U. S. 213, 225, 18 S. Ct. 583, 42 L. Ed. 1012;
Yazoo & Miss. R. R. v. Jackson Vinegar Co., 226 U. S. 217,
219-220, 33 S. Ct. 40, 57 L. Ed. 193. Plymouth Coal Co. v.
Pennsylvania, 232 U. S. 531, 544-546, 34 S. Ct. 359, 58 L.
Ed. 713.
This record requires the Court to consider the statute as
applied to the business of publishing articles that are in fact
malicious, scandalous, and defamatory.
The statute provides that any person who ‘shall be engaged in
the business of regularly or customarily producing, publishing
or circulating’ a newspaper, magazine or other periodical
that is (a) ‘obscene, lewd and lascivious' or (b) ‘malicious,
scandalous and defamatory’ *728 is guilty of a nuisance and
may be enjoined as provided in the act. It will be observed
that the qualifying words are used conjunctively. In actions
brought under (b) ‘there shall be available the defense that
the truth was published with good motives and for justificable
ends.’
The complaint charges that defendants were engaged in the
business of regularly and customarily publishing ‘malicious,
scandalous and defamatory newspapers' known as the
Saturday Press, and nine editions dated, respectively, on each
Saturday commencing September 25 and ending November
19, 1927, were made a part of the complaint. These are all that
were published.
On appeal from the order of the district court overruling
defendants' demurrer to the complaint, the state Supreme
Court said (174 Minn. 457, 461, 219 N. W. 770, 772, 58 A.
L. R. 607):
‘The constituent elements of the declared nuisance are
the customary and regular dissemination by means of a
newspaper, which finds its way into families, reaching the
young as well as the mature, of a selection of scandalous
and defamatory articles treated in such a way as to excite
attention and interest so as to command circulation. * * * The
statute is not directed at threatened libel but at an existing
business which, generally speaking, involves more than libel.
The distribution of scandalous matter is detrimental to public
morals and to the general welfare. It tends to disturb the
peace of the community. Being defamatory and malicious,
it tends to provoke assaults and the commission of crime. It
has no concern with the publication of the truth, with good
motives and for justifiable ends. * * * In Minnesota no agency
can hush the sincere and honest voice of the press, but our
Constitution was never intended to protect malice, scandal,
and defamation when untrue or published with bad motive or

without justifiable ends. * * * It was never the intention of
the Constitution to afford protection *729 to a publication
devoted to scandal and defamation. * * * Defendants stand
before us upon the record as being regularly and customarily
engaged in a business of conducting a newspaper sending
to the public malicious, scandalous, and defamatory printed
matter.’
The case was remanded to the district court.
Near's answer made no allegations to excuse or justify the
business or the articles complained of. It formally denied that
the publications were malicious, scandalous, or defamatory,
admitted that they were made as alleged, and attacked the
statute as unconstitutional. At the trial the plaintiff introduced
evidence unquestionably sufficient to support the complaint.
The defendant offered none. The court found the facts
as alleged in the **636 complaint and specifically that
each edition ‘was chiefly devoted to malicious, scandalous
and defamatory articles' and that the last edition was
chiefly devoted to malicious, scandalous, and defamatory
articles concerning Leach (mayor of Minneapolis), Davis
(representative of the law enforcement league of citizens),
Brunskill (chief of police), Olson (county attorney), the
Jewish race, and members of the grand jury then serving
in that court; that defendants in and through the several
publications ‘did thereby engage in the business of regularly
and customarily producing, publishing and circulating a
malicious, scandalous and defamatory newspaper.’
Defendant Near again appealed to the Supreme Court. In
its opinion (179 Minn. 40, 228 N. W. 326) the court said:
‘No claim is advanced that the method and character of the
operation of the newspaper in question was not a nuisance if
the statute is constitutional. It was regularly and customarily
devoted largely to malicious, scandalous, and defamatory
matter. * * * The record presents the same questions upon
which we have already passed.’
*730 Defendant concedes that the editions of the newspaper
complained of are ‘defamatory per se.’ And he says: ‘It
has been asserted that the constitution was never intended
to be a shield for malice, scandal, and defamation when
untrue, or published with bad motives, or for unjustificable
ends. * * * The contrary is true; every person does have
a constitutional right to publish malicious, scandalous, and
defamatory matter though untrue, and with bad motives, and
for unjustifiable ends, in the first instance, though he is subject
to responsibility therefor afterwards.’ The record, when the
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substance of the articles is regarded, requires that concession
here. And this Court is required to pass on the validity of the
state law on that basis.
No question was raised below, and there is none here,
concerning the relevancy or weight of evidence, burden of
proof, justification or other matters of defense, the scope of
the judgment or proceedings to enforce it, or the character
of the publications that may be made notwithstanding the
injunction.
There is no basis for the suggestion that defendants may not
interpose any defense or introduce any evidence that would
be open to them in a libel case or that malice may not be
negatived by showing that the publication was made in good
faith in belief of its truth or that at the time and under the
circumstances it was justified as a fair comment on public
affairs or upon the conduct of public officers in respect of their
duties as such. See Mason's Minnesota States 1927, ss 10112,
10113.
The scope of the judgment is not reviewable here. The opinion
of the state Supreme Court shows that it was not reviewable
there because defendants' assignments of error in that court
did not go to the form of the judgment and because the lower
court had not been asked to modify the judgment.
*731 The act was passed in the exertion of the state's power
of police, and this court is by well-established rule required to
assume, until the contrary is clearly made to appear, that there
exists in Minnesota a state of affairs that justifies this measure
for the preservation of the peace and good order of the state.
Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 79, 31 S.
Ct. 337, 55 L. Ed. 369, Ann. Cas. 1912C, 160; Gitlow v. New
York, supra, 268 U. S. 668-669, 45 S. Ct. 625, 69 L. Ed. 1138;
Corporation Commission v. Lowe, 281 U. S. 431, 438, 50 S.
Ct. 397, 74 L. Ed. 945; O'Gorman & Young v. Hartford Ins.
Co., 282 U. S. 251, 257-258, 51 S. Ct. 130, 75 L. Ed. 324.
The publications themselves disclose the need and propriety
of the legislation. They show:
In 1913 one Guilford, originally a defendant in this suit,
commenced the publication of a scandal sheet called the Twin
City Reporter. In 1916 Near joined him in the enterprise, later
bought him out, and engaged the services of the Bevans. In
1919 Bevans acquired Near's interest, and has since, alone or
with others, continued the publication. Defendants admit that
they published some reprehensible articles in the Twin City
Reporter, deny that they personally used it for blackmailing
purposes, admit that, by reason of their connection with the

paper, their reputation did become tainted, and state that
Bevans, while so associated with Near, did use the paper for
blackmailing purposes. And Near says it was for that reason
he sold his interest to Bevans.
In a number of the editions, defendants charge that, ever
since Near sold his interest to Bevans in 1919, the Twin City
Reporter has been used for blackmail, to dominate public
gambling and other criminal activities, and as well to exert
a kind of control over public officers and the government of
the city.
The articles in question also state that, when defendants
announced their intention to publish the Saturday Press, they
were threatened, and that soon after the first publication
*732 Guilford was waylaid and shot down before he could
use the firearm which he had at hand for the purpose of
defending himself against anticipated assaults. It also appears
that Near apprehended violence and was not unprepared to
repel it. There is much more of like significance.
**637 The long criminal career of the Twin City Reporterif it is in fact as described by defendants-and the arming and
shooting arising out of the publication of the Saturday Press,
serve to illustrate the kind of conditions in respect of the
business of publishing malicious, scandalous, and defamatory
periodicals by which the state Legislature presumably was
moved to enact the law in question. It must be deemed
appropriate to deal with conditions existing in Minnesota.
It is of the greatest importance that the states shall be
untrammeled and free to employ all just and appropriate
measures to prevent abuses of the liberty of the press.
In his work on the Constitution (5th Ed.) Justice Story,
expounding the First Amendment which declares: ‘Congress
shall make no law * * * abridging the freedom of speech, or
of the press' said (section 1880):
‘That this amendment was intended to secure to every citizen
an absolute right to speak, or write, or print whatever he might
please, without any responsibility, public or private, therefor,
is a supposition too wild to be indulged by any rational man.
This would be to allow to every citizen a right to destroy
at his pleasure the reputation, the peace, the property, and
even the personal safety of every other citizen. A man might,
out of mere malice and revenge, accuse another of the most
infamous crimes; might excite against him the indignation of
all his fellow-citizens by the most atrocious calumnies; might
disturb, nay, overturn, all his domestic peace, and embitter
his parental affections; might inflict the most distressing
punishments upon the weak, the timid, and the innocent;
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*733 might prejudice all a man's civil, and political, and
private rights; and might stir up sedition, rebellion, and
treason even against the government itself, in the wantonness
of his passions or the corruption of his heart. Civil society
could not go on under such circumstances. Men would then
be obliged to resort to private vengenance to make up for the
deficiencies of the law; and assassination and savage cruelties
would be perpetrated with all the frequency belonging to
barbarous and brutal communities. It is plain, then, that the
language of this amendment imports no more than that every
man shall have a right to speak, write, and print his opinions
upon any subject whatsoever, without any prior restraint, so
always that he does not injure any other person in his rights,
person, property, or reputation; and so always that he does
not thereby disturb the public peace, or attempt to subvert the
government. It is neither more nor less than an expansion of
the great doctrine recently brought into operation in the law
of libel, that every man shall be at liberty to publish what is
true, with good motives and for justifiable ends. And with this
reasonable limitation it is not only right in itself, but it is an
inestimable privilege in a free government. Without such a
limitation, it might become the scourge of the republic, first
denouncing the principles of liberty, and then, by rendering
the most virtuous patriots odious through the terrors of the
press, introducing despotism in its worst form.’ (Italicizing
added.)
The Court quotes Blackstone in support of its condemnation
of the statute as imposing a previous restraint upon
publication. But the previous restraints referred to by him
subjected the press to the arbitrary will of an administrative
officer. He describes the practice (book IV, p. 152): ‘To
subject the press to the restrictive power of a licenser, as
was formerly done, both before and since the revolution,
(of 1688) is to subject all freedom *734 of sentiment to
the prejudices of one man, and make him the arbitrary and
infallible judge of all controverted points in learning, religion,
and government.'2
Story gives the history alluded to by Blackstone (section
1882):
‘The art of printing soon after its introduction, unless
previously approved by proper well in England as in other
countries, as merely a matter of state, and subject to
the coercion of the crown. It was, therefore, regulated in
England by the king's proclamations, prohibitions, charters
of privilege, and licenses, and finally by the decrees of the
Court of Star-Chamber, which limited the number of printers
and of presses which each should employ, and prohibited new

publications, unless priviously approved by proper licensers.
On the demolition of this odious jurisdiction, in 1641, the
Long Parliament of Charles the First, after their rupture
with that prince, assumed the same powers which the StarChamber exercised with respect to licensing books; and
during the Commonwealth (such is human frailty and the
love of power even in republics!) they issued their ordinances
for that purpose, founded principally upon a Star-Chamber
decree of 1937. After the restoration of Charles the Second,
a statute on the same subject was passed, copied, with some
few alterations, from the parliamentary ordinances. The act
expired in 1679, and was revived and continued for a few
years after the revolution of 1688. Many **638 attempts
were made by the government to keep it in force; but it was
*735 so strongly resisted by Parliament that it expired in
1694, and has never since been revived.’
It is plain that Blackstone taught that under the common law
liberty of the press means simply the absence of restraint
upon publication in advance as distinguished from liability,
civil or criminal, for libelous or improper matter so published.
And, as above shown, Story defined freedom of the press
guaranteed by the First Amendment to mean that ‘every man
shall be at liberty to publish what is true, with good motives
and for justifiable ends.’ His statement concerned the definite
declaration of the First Amendment. It is not suggested that
the freedom of press included in the liberty protected by
the Fourteenth Amendment, which was adopted after Story's
definition, is greater than that protected against congressional
action. And see 2 Cooley's Constitutional Limitations (8th
Ed.) p. 886; 2 Kent's Commentaries (14th Ed.) Lect. XXIV,
p. 17.
The Minnesota statute does not operate as a previous restraint
on publication within the proper meaning of that phrase. It
does not authorize administrative control in advance such
as was formerly exercised by the licensers and censors, but
prescribes a remedy to be enforced by a suit in equity. In
this case there was previous publication made in the course
of the business of regularly producing malicious, scandalous,
and defamatory periodicals. The business and publications
unquestionably constitute an abuse of the right of free press.
The statute denounces the things done as a nuisance on
the ground, as stated by the state Supreme Court, that they
threaten morals, peace, and good order. There is no question
of the power of the state to denounce such transgressions.
The restraint authorized is only in respect of continuing to do
what has been duly adjudged to constitute a nuisance. The
controlling words are: ‘All persons guilty of such nuisance
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may be enjoined, as hereinafter *736 provided. * * *
Whenever any such nuisance is committed * * * an action in
the name of the State’ may be brought ‘to perpetually enjoin
the person or persons committing, conducting or maintaining
any such nuisance, from further committing, conducting, or
maintaining any such nuisance. * * * The court may make its
order and judgment permanently enjoining * * * defendants
found guilty * * * from further committing or continuing
the acts prohibited hereby, and in and by such judgment,
such nuisance may be wholly abated. * * *’ There is nothing
in the statute3 purporting to prohibit publications that have
not been adjudged to constitute a nuisance. It is fanciful to
suggest similarity between the granting or enforcement of the
decree authorized by this statute to prevent further publication
of malicious, scandalous, and defamatory articles and the
previous restraint upon the press by licensers as referred to by
Blackstone and described in the history of the times to which
he alludes.
*737 The opinion seems to concede that under clause (a)
of the Minnesota law the business of regularly publishing
and circulating an obscene periodical may be enjoined as a
nuisance. It is difficult to perceive any distinction, having
any relation to constitutionality, between clause (a) and clause
(b) under which this action was brought. Both nuisances
are offensive to morals, order, and good government. As

that resulting from lewd publications constitutionally may be
enjoined, it is hard to understand why the one resulting from
a regular business of malicious defamation may not.
It is well known, as found by the state Supreme Court, that
existing libel laws are inadequate effectively to suppress evils
resulting **639 from the kind of business and publications
that are shown in this case. The doctrine that measures such as
the one before us are invalid because they operate as previous
restraints to infringe freedom of press exposes the peace and
good order of every community and the business and private
affairs of every individual to the constant and protracted false
and malicious *738 assaults of any insolvent publisher who
may have purpose and sufficient capacity to contrive and put
into effect a scheme or program for oppression, blackmail or
extortion.
The judgment should be affirmed.
Mr. Justice VAN DEVANTER, Mr. Justice McREYNOLDS,
and Mr. Justice SUTHERLAND concur in this opinion.
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Mason's Minnesota Statutes, 1927, ss 10123-1 to 10123-3.
Mason's Minn. Stats. 1927, ss 10112, 10113; State v. Shippman, 83 Minn. 441, 445, 86 N. W. 431; State v. Minor, 163
Minn. 109, 110, 203 N. W. 596.
It may also be observed that in a prosecution for libel the applicable Minnesota statute (Mason's Minn. Stats. 1927, ss
10112, 10113) provides that the publication is justified ‘whenever the matter charged as libelous is true and was published
with good motives and for justificable ends,’ and also ‘is excused when honestly made, in belief of its truth, and upon
reasonable grounds for such belief, and consists of fair comments upon the conduct of a person in respect of public
affairs.’ The clause last mentioned is not found in the statute in question.
May, Constitutional History of England, vol. 2, c. IX, p. 4; De Lolme, Commentaries on the Constitution of England, c.
IX, pp. 318, 319.
See Huggonson's Case, 2 Atk. 469; Respublica v. Oswald, 1 Dall. 319, 1 L. Ed. 155; Cooper v. People, 13 Colo. 337,
373, 22 P. 790, 6 L. R. A. 430; Nebraska v. Rosewater, 60 Neb. 438, 80 N. W. 353; State v. Tugwell, 19 Wash. 238, 52
P. 1056, 43 L. R. A. 717; People v. Wilson, 64 Ill. 195, 16 Am. Rep. 528; Storey v. People, 79 Ill. 45, 22 Am. Rep. 158;
State v. Circuit Court, 97 Wis. 1, 72 N. W. 193, 38 L. R. A. 554, 65 Am. St. Rep. 90.
Chafee, Freedom of Speech, p. 10.
See 29 Harvard Law Review, 640.
See Duniway ‘The Development of Freedom of the Press in Massachusetts,’ p. 123; Bancroft's History of the United
States, vol. 2, 261.
Journal of the Continental Congress (1904 Ed.) vol. I, pp. 104, 108.
Report on the Virginia Resolutions, Madison's Works, vol. iv, 544.
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Dailey v. Superior Court, 112 Cal. 94, 98, 44 P. 458, 32 L. R. A. 273, 53 Am. St. Rep. 160; Jones, Varnum & Co.
v. Towsend's Adm'x, 21 Fla. 431, 450, 58 Am. Rep. 676; State ex rel. Liversey v. Judge, 34 La. Ann. 741, 743;
Commonwealth v. Blanding, 3 Pick. (Mass.) 304, 313, 15 Am. Dec. 214; Lindsay v. Montana Federation of Labor, 37
Mont. 264, 275, 277, 96 P. 127, 18 L. R. A. (N. S.) 707. 127 Am. St. Rep. 722; Howell v. Bee Publishing Co., 100 Neb. 39,
42, 158 N. W. 358, L. R. A. 1917A, 160, Ann. Cas. 1917D, 655; New Yorker Staats-Zeitung v. Nolan, 89 N. J. Eq. 384,
105 A. 72; Brandreth v. Lance, 8 Paige (N. Y.) 24, 34 Am. Dec. 368; New York Juvenile Guardian Society v. Roosevelt,
7 Daly (N. Y.) 188; Ulster Square Dealer v. Fowler, 58 Misc. Rep. 325, 111 N. Y. S. 16; Star Co. v. Brush, 103 Misc.
Rep. 631, 170 N. Y. S. 987; Id., 104 Misc. Rep. 404, 172 N. Y. S. 320; Id., 185 App. Div. 261, 172 N. Y. S. 851; Dopp v.
Doll, 9 Ohio Dec. 428; Respublica v. Oswald, 1 Dall. 319, 325, 1 L. Ed. 155; Respublica V. Dennie, 4 Yeates (Pa.) 267,
269, 2 Am. Dec. 402; Ex parte Neill, 32 Tex. Cr. R. 275, 22 S. W. 923, 40 Am. St. Rep. 776; Mitchell v. Grand Lodge, 56
Tex Civ. App. 306, 309, 121 S. W. 178; Sweeney v. Baker, 13 W. Va. 158, 182, 31 Am. Rep. 757; Citizens Light, Heat
& Power Co. v. Montgomery Light & Water Co. (C. C.) 171 F. 553, 556; Willis v. O'Connell (D. C.) 231 F. 1004, 1010;
Dearborn Publishing Co. v. Fitzgerald (D. C.) 271 F. 479, 485.
Madison, op. cit. p. 549.
The following articles appear in the last edition published, dated November 19, 1927:
‘FACTS NOT THEORIES.
“I am a bosom friend of Mr. Olson,' snorted a gentleman of Yiddish blood, ‘and I want to protest against your article,’ and
blah, blah, blah, ad infinitum, ad nauseam.
‘I am not taking orders from men of Barnett faith, at least right now. There have been too many men in this city and
especially those in official life, who HAVE been taking orders and suggestions from JEW GANGSTERS, therefore we
HAVE Jew Gangters, practically ruling Minneapolis.
‘It was buzzards of the Barnett stripe who shot down my buddy. It was Barnett gunmen who staged the assault on Samuel
Shapiro. It is Jew thugs who have ‘pulled’ practically every robbery in this city. It was a member of the Barnett gang who
shot down George Rubenstein (Ruby) while he stood in the shelter of Mose Barnett's ham-cavern on Hennepin avenue. It
was Mose Barnett himself who shot down Roy Rogers on Hennepin avenue. It was at Mose Barnett's place of ‘business'
that the ‘13 dollar Jew’ found a refuge while the police of New York were combing the country for him. It was a gang of
Jew gunmen who boasted that for five hundred dollars they would kill any man in the city. It was Mose Barnett, a Jew,
who boasted that he held the chief of police of Minneapolis in his hand-had bought and paid for him.
‘It is Jewish men and women-pliant tools of the Jew gangster, Mose Barnett, who stand charged with having falsified the
election records and returns in the Third ward. And it is Mose Barnett himself, who, indicted for his part in the Shapiro
assault, is a fugitive from justice today.
‘Practically every vendor of vile hooch, every owner of a moonshine still, every snake-faced gangster and exbryonic yegg
in the Twin Cities is a JEW.
‘Having these examples before me, I feel that I am justified in my refusal to take orders from a Jew who boasts that he
is a ‘bosom friend’ of Mr. Olson.
‘I find in the mail at least twice per week, letters from gentlemen of Jewish faith who advise me against ‘launching an
attack on the Jewish people.’ These gentlemen have the cart before the horse. I am launching, nor is Mr. Guilford, no
attack against any race, BUT:
‘When I find men of a certain race banding themselves together for the purpose of preying upon Gentile or Jew; gunmen,
KILLERS, roaming our streets shooting down men against whom they have no personal grudge (or happen to have);
defying OUR laws; corrupting OUR officials; assaulting business men; beating up unarmed citizens; spreading a reign of
terror through every walk of life, then I say to you in all sincerity, that I refuse to back up a single step from that ‘issue'if they choose to make it so.
‘If the people of Jewish faith in Minneapolis wish to avoid criticism of these vermin whom I rightfully calls ‘Jews' they can
easily do so BY THEMSELVES CLEANING HOUSE.
‘I'm not out to cleanse Israel of the filth that clings to Israel's skirts. I'm out to ‘hew to the line, let the chips fly where
they may.’
‘I simply state a fact when I say that ninety per cent of the crimes committed against society in this city are committed
by Jew gangsters.
‘It was a Jew who employed JEWS to shoot down Mr. Guilford. It was a Jew who employed a Jew to intimidate Mr.
Shapiro and a Jew who employed JEWS to assault that gentleman when he refused to yield to their threats. It was a JEW
who wheedled or employed Jews to manipulate the election records and returns in the Third ward in flagrant violation of
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law. It was a Jew who left two hundred dollars with another Jew to pay to our chief of police just before the last municipal
election, and:
‘It is Jew, Jew, as long as one cares to comb over the records.
‘I am launching no attack against the Jewish people AS A RACE. I am merely calling attention to a FACT. And if the
people of that race and faith wish to rid themselves of the odium and stigma THE RODENTS OF THEIR OWN RACE
HAVE BROUGHT UPON THEM, they need only to step to the front and help the decent citizens of Minneapolis rid the
city of these criminal Jews.
‘Either Mr. Guilford or myself stand ready to do battle for a MAN, regardless of his race, color or creed, but neither of us
will step one inch out of our chosen path to avoid a fight IF the Jews want to battle.
‘Both of use have some mighty loyal friends among the Jewish people but not one of them comes whining to ask that
we ‘lay off’ criticism of Jewish gangsters and none of them who comes carping to us of their ‘bosom friendship’ for any
public official now under our journalistic guns.'
‘GIL'S (Guilford's) CHATTERBOX.
‘I headed into the city on September 26th, ran across three Jews in a Chrevolet; stopped a lot of lead and won a bed
for myself in St. Barnabas Hospital for six weeks. * * *
‘Whereupon I have withdrawn all allegiance to anything with a hook nose that east herring. I have adopted the sparrow
as my national bird unit Davis' law enforcement league or the K. K. K. hammers the eagle's beak out straight. So if I seem
to act crazy as I ankle down the street, bear in mind that I am merely saluting MY national emblem.
‘All of which has nothing to do with the present whereabouts of Big Mose Barnett. Methinks he headed the local delegation
to the new Palestine-for-Jews-only. He went ahead of the boys so he could do a little fixing with the Yiddish chief of police
and get his twenty-five per cent of the gambling take-off. Boys will be boys and ‘ganefs' will be ganefs.’
GRAND JURIES AND DITTO.
‘There are grand juries, and there are grand juries. The last one was a real grand jury. It acted. The present one is like
the scion who is labelled ‘Junior.’ That means not so good. There are a few mighty good folks on it-there are some who
smell bad. One petty peanut polician whose graft was almost pitiful in its size when he was a public official, has already
shot his mouth off in several places. He is establishing his alibi in advance for what he intends to keep from taking place.
‘But George, we won't bother you. (Meaning a grand juror.) We are aware that the gambling syndicate was waiting for
your body to convene before the big crap game opened again. The Yids has your dimensions, apparently, and we always
go by the judgment of a dog in appraising people.
‘We will call for a special grand jury and a special prosecutor within a short time, as soon as half of the staff can navigate
to advantage, and then we'll show you what a real grand jury can do. Up to the present we have been merely tapping
on the window. Very soon we shall start smashing glass.’
May, Constitutional History of England, c. 1X. Duniway, Freedom of the Press in Massachusetts, cc. I and II; Cooley,
Constitutional Limitations (8th Ed.) vol. II, pp. 880, 881; Pound, Equitable Relief against Defamation, 29 Harv. L. Rev.
640, 650, et seq.; Madison, Letters and Other Writings (1865 Ed.) Vol. IV, pp. 542, 543; Respublica v. Oswald, 1 Dall.
319, 1 L. Ed. 155; Rawle, A View of the Constitution (2d Ed. 1829) p. 124; Paterson, Liberty of the Press, c. III.
s 1. Any person who, as an individual, or as a member or employee of a firm, or association or organization, or as
an officer, director, member or employee of a corporation, shall be engaged in the business of regularly or customarily
producing, publishing or circulating, having in possession, selling or giving away.
(a) an obscene, lewd and lascivious newspaper, magazine, or other periodical, or
(b) a malicious, scandalous and defamatory newspaper, magazine or other periodical, is guilty of a nuisance, and all
persons guilty of such nuisance may be enjoined, as hereinafter provided. * * *
In actions brought under (b) above, there shall be available the defense that the truth was published with good motives
and for justifiable ends and in such actions the plaintiff shall not have the right to (resort) to issues or editions of periodicals
taking place more than three months before the commencement of the action.
s 2. Whenever any such nuisance is committed or is kept, maintained, or exists, as above provided for, the County
Attorney of any county where any such periodical is published or circulated * * * may commence and maintain in the
District Court of said county, an action in the name of the State of Minnesota * * * to perpetually enjoin the person or
persons committing, conducting or maintaining any such nuisance, from further committing, conducting, or maintaining
any such nuisance. * * *
s 3. The action may be brought to trial and tried as in the case of other actions in such District Court, and shall be governed
by the practice and procedure applicable to civil actions for injunctions.
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After trial the court may make its order and judgment permanently enjoining any and all defendants found guilty of violating
this act from further committing or continuing the acts prohibited hereby, and in and by such judgment, such nuisance
may be wholly abated.
The court may, as in other cases of contempt, at any time punish, by fine of not more than $1,000, or by imprisonment in
the county jail for not more than twelve months, any person or persons violating any injunction, temporary or permanent,
made or issued pursuant to this act. Laws Minn. 1925, c. 285.
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Supreme Court of the United States

NEBRASKA PRESS
ASSOCIATION et al., Petitioners,
v.
Hugh STUART, Judge, District Court
of Lincoln County, Nebraska, et al.

Mr. Justice Stevens filed an opinion concurring in the
judgment.

West Headnotes (16)
[1]

Although the jurisdiction of the Supreme Court
under Article III of the Constitution extends only
to actual cases and controversies, jurisdiction
is not necessarily defeated simply because the
order attacked has expired, if the underlying
dispute between the parties is one “capable of
repetition, yet evading review.” U.S.C.A.Const.
art. 3, § 2.

No. 75-817.
|
Argued April 19, 1976.
|
Decided June 30, 1976.
Synopsis
Nebraska state trial judge, in anticipation of a trial for
a multiple murder which had attracted widespread news
coverage, entered an order which, as modified by the
Nebraska Supreme Court, restrained the news media from
publishing or broadcasting accounts of confessions or
admissions made by defendant to law enforcement officers
or third parties, except members of the press, and other
facts “strongly implicative” of the defendant. On appeal, the
Nebraska Supreme Court, 194 Neb. 783, 236 N.W.2d 794,
affirmed the order as modified. Upon certiorari, the Supreme
Court, Mr. Chief Justice Burger, held, inter alia, that the case
was not moot simply because the order had expired; that
while the guarantees of freedom of expression are not an
absolute prohibition under all circumstances, the barriers to
prior restraint remain high and the presumption against its
use continues intact; and that the heavy burden imposed as
a condition to securing a prior restraint was not met in the
present case.

155 Cases that cite this headnote
[2]

Constitutional Law

Mootness

Case involving a prior restraint on pretrial
publicity was not moot simply because
the restrictive order had expired, since the
controversy between the parties was “capable of
repetition, yet evading review.”
192 Cases that cite this headnote
[3]

Constitutional Law
Jury

Sixth Amendment

Competence for Trial of Cause

The Sixth Amendment in terms guarantees
“trial by an impartial jury” in federal criminal
prosecutions, and because trial by jury in
criminal cases is fundamental to the American
scheme of justice, the due process clause
of the Fourteenth Amendment guarantees the
same right in state criminal prosecutions.
U.S.C.A.Const. Amends. 6, 14.

Reversed.

80 Cases that cite this headnote

Mr. Justice White and Mr. Justice Powell filed concurring
opinions.
Mr. Justice Brennan filed an opinion concurring in the
judgment, in which Mr. Justice Stewart and Mr. Justice
Marshall joined.

Federal Courts
Case or controversy
requirement; justiciability; mootness and
ripeness

[4]

Criminal Law
Publicity, media coverage,
and occurrences extraneous to trial

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

1

Previous View

Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976)
96 S.Ct. 2791, 49 L.Ed.2d 683, 1 Media L. Rep. 1064

Pretrial publicity, even pervasive, adverse
publicity, does not inevitably lead to an unfair
trial.

Those who exercise First Amendment rights in
newspapers or broadcasting enterprises should
direct some effort to protect the rights of an
accused to a fair trial by unbiased jurors.
U.S.C.A.Const. Amend. 1.

200 Cases that cite this headnote
[5]

Constitutional Law

22 Cases that cite this headnote

Prior Restraints

Prior restraints on speech and publication are the
most serious and the least tolerable infringement
on First Amendment rights. U.S.C.A.Const.
Amend. 1.

[10]

Constitutional Law

Prior Restraints

If it can be said that a threat of criminal or
civil sanctions after publication “chills” speech,
prior restraint “freezes” it at least for the time.
U.S.C.A.Const. Amend. 1.

83 Cases that cite this headnote
[11]

146 Cases that cite this headnote
[7]

Constitutional Law
Proceedings

Presumption of

While the guarantees of freedom of expression
are not an absolute prohibition under all
circumstances, the barriers to prior restraint
remain high and the presumption against its use
continues intact. U.S.C.A.Const. Amend. 1.

264 Cases that cite this headnote
[6]

Constitutional Law
invalidity

Criminal Law
Publicity, media coverage,
and occurrences extraneous to trial
Although, on the pretrial record, the trial
judge was justified in concluding that there
would be intense and pervasive pretrial publicity
concerning the murder case, and although
he could also reasonably conclude, based on
common human experience, that publicity might
impair the defendant's right to a fair trial, his
conclusion as to the impact of such publicity on
prospective jurors was, of necessity, speculative,
dealing as he was with factors unknown and
unknowable. U.S.C.A.Const. Amend. 1.

Publicity Regarding

Although it is unnecessary to establish a priority
between First Amendment rights and the Sixth
Amendment right to a fair trial under all
circumstances, as the authors of the Bill of Rights
themselves declined to do, the protection against
prior restraints should have particular force as
applied to reporting of criminal proceedings.
U.S.C.A.Const. Amends. 1, 6.

186 Cases that cite this headnote

55 Cases that cite this headnote
[12]
[8]

Constitutional Law
General

First Amendment in

[9]

Constitutional Law
Proceedings

Publicity Regarding

Gag orders and similar

Record was lacking in evidence to support a
finding that measures short of prior restraint on
the press and speech would not have protected
the rights of defendant in murder prosecution.

The extraordinary protections afforded by the
First Amendment carry with them something
in the nature of a fiduciary duty to exercise
the protected rights responsibly. U.S.C.A.Const.
Amend. 1.
5 Cases that cite this headnote

Criminal Law
restraints

59 Cases that cite this headnote
[13]

Injunction
bookselling

Publishing, journalism, and

In respect to prior restraints on pretrial
publicity, the need for in personam jurisdiction
presents an obstacle to a restraining order that

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

2

Previous View

Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976)
96 S.Ct. 2791, 49 L.Ed.2d 683, 1 Media L. Rep. 1064

[14]

applies to publication at large, as distinguished
from restraining publication within a given
jurisdiction. U.S.C.A.Const. Amend. 1.

restraint were not overcome, and to the extent the
order restrained publication of such material, it
was clearly invalid. U.S.C.A.Const. Amend. 1.

23 Cases that cite this headnote

145 Cases that cite this headnote

Criminal Law
restraints

Gag orders and similar

Record left it far from clear that prior restraint
on publication would have protected the rights
of defendant in murder trial, considering such
practical problems as the limited territorial
jurisdiction of the court issuing the restraining
order, the difficulties inherent in predicting
what information will in fact undermine jurors'
impartiality, the problem of drafting an order
that will effectively keep prejudicial information
from prospective jurors, and the fact that the
events in the instant case occurred in a small
community where rumors travel swiftly by word
of mouth.
150 Cases that cite this headnote
[15]

Constitutional Law
Proceedings
Criminal Law
restraints

Publicity Regarding

Gag orders and similar

To the extent “gag” order prohibited the reporting
of evidence adduced at open preliminary hearing
held to determine whether the defendant should
be bound over for trial, it violated the settled
principle that “there is nothing that proscribes
the press from reporting events that transpire
in the courtroom,” and the portion of the
order restraining publication of other facts
“strongly implicative” of the defendant was too
vague and too broad to survive the scrutiny
given to restraints on First Amendment rights.
U.S.C.A.Const. Amend. 1.
135 Cases that cite this headnote
[16]

Criminal Law
restraints

Gag orders and similar

With respect to murder case “gag” order
prohibiting reporting or commentary on judicial
proceedings held in public, the barriers to prior

**2793 Syllabus*
*539 Respondent Nebraska state trial judge, in anticipation
of a trial for a multiple murder which had attracted widespread
news coverage, entered an order which, as modified by the
Nebraska Supreme Court, restrained petitioner newspapers,
broadcasters, journalists, news media associations, and
national newswire services from publishing or broadcasting
accounts of confessions or admissions made by the accused
to law enforcement officers or third parties, except members
of the press, and other facts “strongly implicative” of the
accused. The modification of the order had occurred in the
course of an action by petitioners, which had sought a stay of
the trial court's original order and in which the accused and the
State of Nebraska intervened. This Court granted certiorari
to determine whether the order violated the constitutional
guarantee of freedom of the press. The order expired by its
own terms when the jury was impaneled. Respondent was
convicted; his appeal is pending in the Nebraska Supreme
Court. Held:
**2794 1. The case is not moot simply because the order has
expired, since the controversy between the parties is “capable
of repetition, yet evading review.” Pp. 2796-2797.
2. While the guarantees of freedom of expression are not an
absolute prohibition under all circumstances, the barriers to
prior restraint remain high and the presumption against its
use continues intact. Although it is unnecessary to establish
a priority between First Amendment rights and the Sixth
Amendment right to a fair trial under all circumstances, as
the authors of the Bill of Rights themselves declined to do,
the protection against prior restraint should have particular
force as applied to reporting of criminal proceedings. Pp.
2801-2804.
3. The heavy burden imposed as a condition to securing a prior
restraint was not met in this case. Pp. 2804-2808.
(a) On the pretrial record the trial judge was justified in
concluding that there would be intense and pervasive pretrial
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publicity concerning the case, and he could also reasonably
*540 conclude, based on common human experience, that
publicity might impair the accused's right to a fair trial. His
conclusion as to the impact of such publicity on prospective
jurors was of necessity speculative, however, dealing as he
was with factors unknown and unknowable. P. 2804.
(b) There is no finding that measures short of prior restraint on
the press and speech would not have protected the accused's
rights; the Nebraska Supreme Court no more than implied that
alternative measures might not suffice, and the record lacks
evidence that would support such a finding. Pp. 2804-2805.
(c) It is not clear that prior restraint on publication would
have effectively protected the accused's rights, in view of
such practical problems as the limited territorial jurisdiction
of the trial court issuing the restraining order, the difficulties
inherent in predicting what information will in fact undermine
the jurors' impartiality, the problem of drafting an order that
will effectively keep prejudicial information from prospective
jurors, and the fact that in this case the events occurred in a
small community where rumors would travel swiftly by word
of mouth. P. 2806.
(d) To the extent that the order prohibited the reporting of
evidence adduced at the open preliminary hearing held to
determine whether the accused should be bound over for trial,
it violated the settled principle that “there is nothing that
proscribes the press from reporting events that transpire in the
courtroom,” Sheppard v. Maxwell, 384 U.S. 333, 362-363, 86
S.Ct. 1507, 1522, 16 L.Ed.2d 600, and the portion of the order
restraining publication of other facts “strongly implicative” of
the accused is too vague and too broad to survive the scrutiny
given to restraints on First Amendment rights. Pp. 2806-2807.
Reversed.
Attorneys and Law Firms
E. Barrett Prettyman, Jr., Washington, D. C., for petitioners.
Floyd Abrams, New York City, for National Broadcasting
Co., Inc., and others as amici curiae, by special leave of Court.
*541 Harold Mosher, Lincoln, Neb., for respondent Hugh
Stuart, Judge.
Milton L. Larson, North Platte, Neb., for respondent State of
Nebraska.

Opinion
Mr. Chief Justice BURGER delivered the opinion of the
Court.
The respondent State District Judge entered an order
restraining the petitioners from publishing or broadcasting
accounts of confessions or admission made by the accused
or facts “strongly implicative” of the accused in a widely
reported murder of six persons. We granted certiorari to
decide whether the entry of such an order on the showing
made before the state court violated the constitutional
guarantee of freedom of the press.
*542 I
On the evening of October 18, 1975, local police found the six
members of the Henry Kellie family murdered in their home
in **2795 Sutherland, Neb., a town of about 850 people.
Police released the description of a suspect, Erwin Charles
Simants, to the reporters who had hastened to the scene of the
crime. Simants was arrested and arraigned in Lincoln County
Court the following morning, ending a tense night for this
small rural community.
The crime immediately attracted widespread news coverage,
by local, regional, and national newspapers, radio and
television stations. Three days after the crime, the County
Attorney and Simants' attorney joined in asking the County
Court to enter a restrictive order relating to “matters that may
or may not be publicly reported or disclosed to the public,”
because of the “mass coverage by news media” and the
“reasonable likelihood of prejudicial news which would make
difficult, if not impossible, the impaneling of an impartial jury
and tend to prevent a fair trial.” The County Court heard oral
argument but took no evidence; no attorney for members of
the press appeared at this stage. The County Court granted
the prosecutor's motion for a restrictive order and entered
it the next day, October 22. The order prohibited everyone
in attendance from “releas(ing) or authoriz(ing) the release
for public dissemination in any form or manner whatsoever
any testimony given or evidence adduced”; the order also
required members of the press to observe the Nebraska BarPress Guidelines.1
*543 Simants' preliminary hearing was held the same day,
open to the public but subject to the order. The County Court
bound over the defendant for trial to the State District Court.
The charges, as amended to reflect the autopsy findings, were
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that Simants had committed the murders in the course of a
sexual assault.
Petitioners several press and broadcast associations,
publishers, and individual reporters moved on October 23
for leave to intervene in the District Court, asking that the
restrictive order imposed by the County Court be vacated.
The District Court conducted a hearing, at which the County
Judge testified and newspaper articles about the Simants
case were admitted in evidence. The District Judge granted
petitioners' motion to intervene and, on October 27, entered
his own restrictive order. The judge found “because of the
nature of the crimes charged in the complaint that there
is a clear and present danger that pre-trial publicity could
impinge upon the defendant's right to a fair trial.” The order
applied only until the jury was impaneled, and specifically
prohibited petitioners from reporting five subjects: (1) the
existence or contents of a confession Simants had made to
law enforcement officers, which had been introduced in open
court at arraignment; (2) the fact or nature of statements
Simants had made to other persons; (3) the contents of a note
he had written the night of the crime; (4) certain aspects of
the medical testimony at the preliminary hearing; and (5) the
identity of the *544 victims of the alleged sexual assault
and the nature of the assault. It also prohibited reporting the
exact nature of the restrictive order itself. Like the County
Court's order, this order incorporated the Nebraska Bar-Press
Guidelines. Finally, the order set out a plan for attendance,
seating, and courthouse traffic control during the trial.
Four days later, on October 31, petitioners asked the District
Court to stay its order. At the same time, they applied
to **2796 the Nebraska Supreme Court for a writ of
mandamus, a stay, and an expedited appeal from the order.
The State of Nebraska and the defendant Simants intervened
in these actions. The Nebraska Supreme Court heard oral
argument on November 25, and issued its Per curiam opinion
December 1. State v. Simants, 194 Neb. 783, 236 N.W.2d 794
(1975).2
*545 The Nebraska Supreme Court balanced the “heavy
presumption against . . . constitutional validity” that an order
restraining publication bears, New York Times Co. v. United
States, 403 U.S. 713, 714, 91 S.Ct. 2140, 2141, 29 L.Ed.2d
822 (1971), against the importance of the defendant's right
to trial by an impartial jury. Both society and the individual
defendant, the court held, had a vital interest in assuring that
Simants be tried by an impartial jury. Because of the publicity
surrounding the crime, the court determined that this right was
in jeopardy. The court noted that Nebraska statutes required

the District Court to try Simants within six months of his
arrest, and that a change of venue could move the trial only
to adjoining counties, which had been subject to essentially
the same publicity as Lincoln County. The Nebraska Supreme
Court held that “(u)nless the absolutist position of the relators
was constitutionally correct, it would appear that the District
Court acted properly.” 194 Neb., at 797, 236 N.W.2d, at 803.
The Nebraska Supreme Court rejected that “absolutist
position,” but modified the District Court's order to
accommodate the defendant's right to a fair trial and the
petitioners' interest in reporting pretrial events. The order
as modified prohibited reporting of only three matters: (a)
the existence and nature of any confessions or admissions
made by the defendant to law enforcement officers, (b)
any confessions or admissions made to any third parties,
except members of the press, and (c) other facts “strongly
implicative” of the accused. The Nebraska Supreme Court
did not rely on the Nebraska Bar-Press Guidelines. See n.
1, Supra. After construing Nebraska law to permit closure
in certain circumstances, the court remanded the case to the
District Judge for reconsideration of the issue whether pretrial
hearings should be closed to the press and public.
*546 We granted certiorari to address the important issues
raised by the District Court order as modified by the Nebraska
Supreme Court, but we denied the motion to expedite review
or to stay entirely the order of the State District Court pending
Simants' trial. 423 U.S. 1027, 96 S.Ct. 557, 46 L.Ed.2d
401 (1975). We are informed by the parties that since we
granted certiorari, Simants has been convicted of murder and
sentenced to death. His appeal is pending in the Nebraska
Supreme Court.
II
The order at issue in this case expired by its own terms when
the jury was impaneled on January 7, 1976. There were no
restraints **2797 on publication once the jury was selected,
and there are now no restrictions on what may be spoken or
written about the Simants case. Intervenor Simants argues that
for this reason the case is moot.
[1] Our jurisdiction under Art. III, s 2, of the Constitution
extends only to actual cases and controversies. Indianapolis
School Comm'rs v. Jacobs, 420 U.S. 128, 96 S.Ct. 848, 43
L.Ed.2d 74 (1975); Sosna v. Iowa, 419 U.S. 393, 397-403,
95 S.Ct. 553, 556-559, 42 L.Ed.2d 532 (1975). The Court
has recognized, however, that jurisdiction is not necessarily
defeated simply because the order attacked has expired, if
the underlying dispute between the parties is one “capable
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of repetition, yet evading review.” Southern Pacific Terminal
Co. v. ICC, 219 U.S. 498, 515, 31 S.Ct. 279, 283, 55 L.Ed.
310 (1911).
[2] The controversy between the parties to this case is
“capable of repetition” in two senses. First, if Simants'
conviction is reversed by the Nebraska Supreme Court and
a new trial ordered, the District Court may enter another
restrictive order to prevent a resurgence of prejudicial
publicity before Simants' retrial. Second, the State of
Nebraska is a party to this case; the Nebraska Supreme Court's
decision authorizes state prosecutors to *547 seek restrictive
orders in appropriate cases. The dispute between the State
and the petitioners who cover events throughout the State is
thus “capable of repetition.” Yet, if we decline to address the
issues in this case on grounds of mootness, the dispute will
evade review, or at least considered plenary review in this
Court, since these orders are by nature short-lived. See, e. g.,
Weinstein v. Bradford, 423 U.S. 147, 96 S.Ct. 347, 46 L..2d
350 (1975); Sosna v. Iowa, supra; Roe v. Wade, 410 U.S.
113, 125, 93 S.Ct. 705, 712, 35 L.Ed.2d 147 (1973); Moore v.
Ogilvie, 394 U.S. 814, 816, 89 S.Ct. 1493, 1494, 23 L.Ed.2d
1 (1969); Carroll v. Princess Anne, 393 U.S. 175, 178-179, 89
S.Ct. 347, 350, 21 L.Ed.2d 325 (1968). We therefore conclude
that this case is not moot, and proceed to the merits.

III
The problems presented by this case are almost as old as the
Republic. Neither in the Constitution nor in contemporaneous
writings do we find that the conflict between these two
important rights was anticipated, yet it is inconceivable that
the authors of the Constitution were unaware of the potential
conflicts between the right to an unbiased jury and the
guarantee of freedom of the press. The unusually able lawyers
who helped write the Constitution and later drafted the Bill
of Rights were familiar with the historic episode in which
John Adams defended British soldiers charged with homicide
for firing into a crowd of Boston demonstrators; they were
intimately familiar with the clash of the adversary system
and the part that passions of the populace sometimes play in
influencing potential jurors. They did not address themselves
directly to the situation presented by this case; their chief
concern was the need for freedom of expression in the
political arena and the dialogue in ideas. But they recognized
that there were risks to private rights from an unfettered press.
Jefferson, for example, *548 writing from Paris in 1786
concerning press attacks on John Jay, stated:

“In truth it is afflicting that a man who has past his life in
serving the public . . . should yet be liable to have his peace
of mind so much disturbed by any individual who shall think
proper to arraign him in a newspaper. It is however an evil for
which there is no remedy. Our liberty depends on the freedom
of the press, and that cannot be limited without being lost. . . .”
9 Papers of Thomas Jefferson 239 (J. Boyd ed. 1954).
See also F. Mott, Jefferson and the Press 21, 38-46 (1943).
The trial of Aaron Burr in 1807 presented Mr. Chief Justice
Marshall, presiding as a trial judge, with acute problems
in selecting an unbiased jury. Few people in the area of
Virginia from which jurors were drawn had not formed some
opinions concerning **2798 Mr. Burr or the case, from
newspaper accounts and heightened discussion both private
and public. The Chief Justice conducted a searching Voir
dire of the two panels eventually called, and rendered a
substantial opinion on the purposes of Voir dire and the
standards to be applied. See 1 Causes Celebres, Trial of Aaron
Burr for Treason 404-427, 473-481 (1879); United States
v. Burr, 25 Fed.Cas.No. 14,692g, p. 49 (CC Va.1807). Burr
was acquitted, so there was no occasion for appellate review
to examine the problem of prejudicial pretrial publicity. Mr.
Chief Justice Marshall's careful voir dire inquiry into the
matter of possible bias makes clear that the problem is not a
new one.
The speed of communication and the pervasiveness of
the modern news media have exacerbated these problems,
however, as numerous appeals demonstrate. The trial of
Bruno Hauptmann in a small New Jersey community for
*549 the abduction and murder of the Charles Lindberghs'
infant child probably was the most widely covered trial up to
that time, and the nature of the coverage produced widespread
public reaction. Criticism was directed at the “carnival”
atmosphere that pervaded the community and the courtroom
itself. Responsible leaders of press and the legal profession
including other judges pointed out that much of this sorry
performance could have been controlled by a vigilant trial
judge and by other public officers subject to the control of the
court. See generally Hudon, Freedom of the Press Versus Fair
Trial: The Remedy Lies With the Courts, 1 Val.U.L.Rev. 8,
12-14 (1966); Hallam, Some Object Lessons on Publicity in
Criminal Trials, 24 Minn.L.Rev. 453 (1940); Lippmann, The
Lindbergh Case in Its Relation to American Newspapers, in
Problems of Journalism 154-156 (1936).
The excesses of press and radio and lack of responsibility
of those in authority in the Hauptmann case and others of
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that era led to efforts to develop voluntary guidelines for
courts, lawyers, press, and broadcasters. See generally J.
Lofton, Justice and the Press 117-130 (1966).3 The effort
was renewed in 1965 when the American Bar Association
embarked on a project to develop standards for all aspects
of criminal justice, including guidelines to accommodate the
right to a fair trial and the rights of a free press. See *550
Powell, The Right to a Fair Trial, 51 A.B.A.J. 534 (1965).
The resulting standards, approved by the Association in 1968,
received support from most of the legal profession. American
Bar Association, Project on Standards for Criminal Justice,
Fair Trial and Free Press (Approved Draft 1968) Other groups
have undertaken similar studies. See Report of the Judicial
Conference Committee on the Operation of the Jury System,
“Free Press-Fair Trial” Issue, 45 F.R.D. 391 (1968); Special
Committee on Radio, Television, and the Administration of
Justice of the Association of the Bar of the City of New
York, Freedom of the Press and Fair Trial (1967). In the wake
of these efforts, the cooperation between bar associations
and members of the press led to the adoption of voluntary
guidelines like Nebraska's. See n. 1, Supra ; American Bar
Association Legal Advisory Committee on Fair Trial and Free
Press, The Rights of Fair Trial and Free Press 1-6 (1969).
In practice, of course, even the most ideal guidelines are
subjected to powerful strains when a case such as Simants'
arises, with reporters from many parts of the country on the
scene. Reporters from distant places are unlikely to consider
themselves bound by local standards. They report to editors
outside the area covered by the guidelines, **2799 and their
editors are likely to be guided only by their own standards.
To contemplate how a state court can control acts of a
newspaper or broadcaster outside its jurisdiction, even though
the newspapers and broadcasts reach the very community
from which jurors are to be selected, suggests something of
the practical difficulties of managing such guidelines.
The problems presented in this case have a substantial history
outside the reported decisions of the courts, in the efforts
of many responsible people to accommodate the competing
interests. We cannot resolve all of them, for *551 it is not
the function of this Court to write a code. We look instead to
this particular case and the legal context in which it arises.
IV
[3] The Sixth Amendment in terms guarantees “trial, by
an impartial jury . . .” in federal criminal prosecutions.
Because “trial by jury in criminal cases is fundamental to

the American scheme of justice,” the Due Process Clause of
the Fourteenth Amendment guarantees the same right in state
criminal prosecutions. Duncan v. Louisiana, 391 U.S. 145,
149, 88 S.Ct. 1444, 1447, 20 L.Ed.2d 491 (1968).
“In essence, the right to jury trial guarantees to the criminally
accused a fair trial by a panel of impartial, ‘indifferent’
jurors. . . . ‘A fair trial in a fair tribunal is a basic requirement
of due process.’ In re Murchison, 349 U.S. 133, 136, 75 S.Ct.
623, 625, 99 L.Ed. 942. In the ultimate analysis, only the jury
can strip a man of his liberty or his life. In the language of Lord
Coke, a juror must be as ‘indifferent as he stands unsworne.’
Co.Litt. 155b. His verdict must be based upon the evidence
developed at the trial.” Irvin v. Dowd, 366 U.S. 717, 722, 81
S.Ct. 1639, 1642, 6 L.Ed.2d 751 (1961).

In the overwhelming majority of criminal trials, pretrial
publicity presents few unmanageable threats to this important
right. But when the case is a “sensational” one tensions
develop between the right of the accused to trial by an
impartial jury and the rights guaranteed others by the First
Amendment. The relevant decisions of this Court, even if not
dispositive, are instructive by way of background.
In Irvin v. Dowd, supra, for example, the defendant was
convicted of murder following intensive and hostile news
coverage. The trial judge had granted a defense motion for a
change of venue, but only to an *552 adjacent county, which
had been exposed to essentially the same news coverage.
At trial, 430 persons were called for jury service; 268 were
excused because they had fixed opinions as to guilt. Eight of
the 12 who served as jurors thought the defendant guilty, but
said they could nevertheless render an impartial verdict. On
review the Court vacated the conviction and death sentence
and remanded to allow a new trial for, “(w)ith his life at
stake, it is not requiring too much that petitioner be tried
in an atmosphere undisturbed by so huge a wave of public
passion . . . .” 366 U.S., at 728, 81 S.Ct., at 1645.
Similarly, in Rideau v. Louisiana, 373 U.S. 723, 83 S.Ct.
1417, 10 L.Ed.2d 663 (1963), the Court reversed the
conviction of a defendant whose staged, highly emotional
confession had been filmed with the cooperation of local
police and later broadcast on television for three days
while he was awaiting trial, saying “(a)ny subsequent court
proceedings in a community so pervasively exposed to such
a spectacle could be but a hollow formality.” Id., at 726,
83 S.Ct., at 1419. And in Estes v. Texas, 381 U.S. 532,
85 S.Ct. 1628, 14 L.Ed.2d 543 (1965), the Court held that
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the defendant had not been afforded due process where the
volume of trial publicity, the judge's failure to control the
proceedings, and the telecast of a hearing and of the trial itself
“inherently prevented a sober search for the truth.” Id., at 551,
85 S.Ct., at 1637. See also Marshall v. United States, 360 U.S.
310, 79 S.Ct. 1171, 3 L.Ed.2d 1250 (1959).
In Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16
L.Ed.2d 600 (1966), the Court focused sharply on the impact
of pretrial **2800 publicity and a trial court's duty to protect
the defendant's constitutional right to a fair trial. With only
Mr. Justice Black dissenting, and he without opinion, the
Court ordered a new trial for the petitioner, even though the
first trial had occurred 12 years before. Beyond doubt the
press had shown no responsible concern for the constitutional
guarantee of a fair trial; the communityfrom *553 which the
jury was drawn had been inundated by publicity hostile to the
defendant. But the trial judge “did not fulfill his duty to protect
(the defendant) from the inherently prejudicial publicity
which saturated the community and to control disruptive
influences in the courtroom.” Id., at 363, 86 S.Ct., at 1522.
The Court noted that “unfair and prejudicial news comment
on pending trials has become increasingly prevalent,” id., at
362, 86 S.Ct., at 1522, and issued a strong warning:
“Due process requires that the accused receive a trial by
an impartial jury free from outside influences. Given the
pervasiveness of modern communications and the difficulty
of effacing prejudicial publicity from the minds of the jurors,
The trial courts must take strong measures to ensure that the
balance is never weighed against the accused. . . . Of course,
there is nothing that proscribes the press from reporting
events that transpire in the courtroom. But where there is
a reasonable likelihood that prejudicial news prior to trial
will prevent a fair trial, the judge should Continue the case
until the threat abates, Or transfer it to another county not
so permeated with publicity. In addition, Sequestration of the
jury was something the judge should have raised Sua sponte
with counsel. If publicity during the proceedings threatens
the fairness of the trial, a new trial should be ordered.
But we must remember that reversals are but palliatives;
the cure lies in those remedial measures that will prevent
the prejudice at its inception. The courts must take such
steps by rule and regulation that will protect their processes
from prejudicial outside interferences. Neither prosecutors,
counsel for defense, the accused, witnesses, court staff nor
enforcement officers coming under the jurisdiction of the
*554 court should be permitted to frustrate its function.
Collaboration between counsel and the press as to information
affecting the fairness of a criminal trial is not only subject to
regulation, but is highly censurable and worthy of disciplinary

measures.” Id., at 362-363, 86 S.Ct., at 1522 (emphasis
added).
Because the trial court had failed to use even minimal efforts
to insulate the trial and the jurors from the “deluge of
publicity,” Id., at 357, 86 S.Ct., at 1519, the Court vacated the
judgment of conviction and a new trial followed, in which the
accused was acquitted.
Cases such as these are relatively rare, and we have held in
other cases that trials have been fair in spite of widespread
publicity. In Stroble v. California, 343 U.S. 181, 72 S.Ct.
599, 96 L.Ed. 872 (1952), for example, the Court affirmed
a conviction and death sentence challenged on the ground
that pretrial news accounts, including the prosecutor's release
of the defendant's recorded confession, were allegedly so
inflammatory as to amount to a denial of due process. The
Court disapproved of the prosecutor's conduct, but noted that
the publicity had receded some six weeks before trial, that
the defendant had not moved for a change of venue, and
that the confession had been found voluntary and admitted
in evidence at trial. The Court also noted the thorough
examination of jurors on Voir dire and the careful review of
the facts by the state courts, and held that petitioner had failed
to demonstrate a denial of due process. See also Murphy v.
Florida, 421 U.S. 794, 95 S.Ct. 2031, 44 L.Ed.2d 589 (1975);
Beck v. Washington, 369 U.S. 541, 82 S.Ct. 955, 8 L.Ed.2d
98 (1962).
[4] Taken together, these cases demonstrate that pretrial
publicity even pervasive, adverse publicity does not
inevitably lead to an unfair trial. The capacity of the jury
eventually impaneled to decide the case fairly is influenced
by the tone and **2801 extent of the publicity, which *555
is in part, and often in large part, shaped by what attorneys,
police, and other officials do to precipitate news coverage.
The trial judge has a major responsibility. What the judge
says about a case, in or out of the courtroom, is likely to
appear in newspapers and broadcasts. More important, the
measures a judge takes or fails to take to mitigate the effects
of pretrial publicity the measures described in Sheppard
may well determine whether the defendant receives a trial
consistent with the requirements of due process. That this
responsibility has not always been properly discharged is
apparent from the decisions just reviewed.
The costs of failure to afford a fair trial are high. In the
most extreme cases, like Sheppard and Estes, the risk of
injustice was avoided when the convictions were reversed.
But a reversal means that justice has been delayed for both

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

8

Previous View

Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976)
96 S.Ct. 2791, 49 L.Ed.2d 683, 1 Media L. Rep. 1064

the defendant and the State; in some cases, because of lapse
of time retrial is impossible or further prosecution is gravely
handicapped. Moreover, in borderline cases in which the
conviction is not reversed, there is some possibility of an
injustice unredressed. The “strong measures” outlined in
Sheppard v. Maxwell are means by which a trial judge can try
to avoid exacting these costs from society or from the accused.
The state trial judge in the case before us acted responsibly,
out of a legitimate concern, in an effort to protect the
defendant's right to a fair trial.4 What we must decide is not
simply whether the Nebraska courts erred *556 in seeing the
possibility of real danger to the defendant's rights, b whether
in the circumstances of this case the means employed were
foreclosed by another provision of the Constitution.
V
The First Amendment provides that “Congress shall make
no law . . . abridging the freedom . . . of the press,”
and it is “no longer open to doubt that the liberty of the
press and of speech, is within the liberty safeguarded by
the due process clause of the Fourteenth Amendment from
invasion by state action.” Near v. Minnesota ex rel. Olson,
283 U.S. 697, 707, 51 S.Ct. 625, 628, 75 L.Ed. 1357 (1931).
See also Grosjean v. American Press Co., 297 U.S. 233,
244, 56 S.Ct. 444, 446, 80 L.Ed. 660 (1936). The Court
has interpreted these guarantees to afford special protection
against orders that prohibit the publication or broadcast of
particular information or commentary orders that impose a
“previous” or “prior” restraint on speech. None of our decided
cases on prior restraint involved restrictive orders entered to
protect a defendant's right to a fair and impartial jury, but the
opinions on prior restraint have a common thread relevant to
this case.
In Near v. Minnesota ex rel. Olson, supra, the Court held
invalid a Minnesota statute providing for the abatement
as a public nuisance of any “malicious, scandalous and
defamatory newspaper, magazine or other periodical.” Near
had published an occasional weekly newspaper described
by the County Attorney's complaint as “largely devoted to
malicious, scandalous and defamatory articles” concerning
political and other public figures. 283 U.S., at 703, 51 S.Ct.,
at 626. Publication was enjoined pursuant to the statute.
Excerpts from Near's paper, set out in the dissenting opinion
of Mr. Justice Butler, show beyond question that one of its
principal characteristics was blatant anti-Semitism. See Id., at
723, 724-727, n. 1, 51 S.Ct., at 634-635.

*557 Mr. Chief Justice Hughes, writing for the Court, noted
that freedom of the press is not an absolute right, and the
State may punish its abuses. He observed that the statute was
“not aimed at the redress of individual or private wrongs.”
**2802 Id., at 708, 709, 51 S.Ct., at 628. He then focused
on the statute:
“(T)he operation and effect of the statute in substance is
that public authorities may bring the owner or publisher of
a newspaper or periodical before a judge upon a charge
of conducting a business of publishing scandalous and
defamatory matter . . . and unless the owner or publisher is
able . . . to satisfy the judge that the (matter is) true and . . .
published with good motives . . . his newspaper or periodical
is suppressed . . . . This is of the essence of censorship.” Id.,
at 713, 51 S.Ct., at 630.
The Court relied on Patterson v. Colorado ex rel. Attorney
General, 205 U.S. 454, 462, 27 S.Ct. 556, 558, 51 L.Ed. 879
(1907): “(T)he main purpose of (the First Amendment) is ‘to
prevent all such Previous restraints upon publications as had
been practiced by other governments.’ ”5
The principles enunciated in Near were so universally
accepted that the precise issue did not come before us again
until *558 Organization for a Better Austin v. Keefe, 402
U.S. 415, 91 S.Ct. 1575, 29 L.Ed.2d 1 (1971). There the
state courts had enjoined the petitioners from picketing or
passing out literature of any kind in a specified area. Noting
the similarity to Near v. Minnesota, a unanimous Court held:
“Here, as in that case, the injunction operates, not to redress
alleged private wrongs, but to suppress, on the basis of
previous publications, distribution of literature ‘of any kind’
in a city of 18,000.
“Any prior restraint on expression comes to this Court with
a ‘heavy presumption’ against its constitutional validity.
Carroll v. Princess Anne, 393 U.S. 175, 181, 89 S.Ct.
347, 351, 21 L.Ed.2d 325 (1968); Bantam Books, Inc. v.
Sullivan, 372 U.S. 58, 70, 83 S.Ct. 631, 639, 9 L.Ed.2d 584
(1963). Respondent thus carries a heavy burden of showing
justification for the imposition of such a restraint. He has
not met that burden. . . . Designating the conduct as an
invasion of privacy, the apparent basis for the injunction here,
is not sufficient to support an injunction against peaceful
distribution of informational literature of the nature revealed
by this record.” 402 U.S., at 418-420, 91 S.Ct., at 1577-1578.
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More recently in New York Times Co. v. United States,
403 U.S. 713, 91 S.Ct. 2140, 29 L.Ed.2d 822 (1971), the
Government sought to enjoin the publication of excerpts from
a massive, classified study of this Nation's involvement in the
Vietnam conflict, going back to the end of the Second World
War. The dispositive opinion of the Court simply concluded
that the Government had not met its heavy burden of showing
justification for the prior restraint. Each of the six concurring
Justices and the three dissenting Justices expressed his
views separately, but “every member of the Court, tacitly
or explicitly, accepted the Near and Keefe condemnation
of prior restraint as presumptively unconstitutional.” *559
Pittsburgh Press Co. v. Human Rel. Comm'n, 413 U.S. 376,
396, 93 S.Ct. 2553, 2564, 37 L.Ed.2d 669 (1973) (Burger, C.
J., dissenting). The Court's conclusion in New York Times
suggests that the burden on the Government is not reduced
by the temporary nature of a restraint; in that case the
Government asked for a temporary restraint solely to permit
it to study and **2803 assess the impact on national security
of the lengthy documents at issue.
[5] The thread running through all these cases is that prior
restraints on speech and publication are the most serious and
the least tolerable infringement on First Amendment rights. A
criminal penalty or a judgment in a defamation case is subject
to the whole panoply of protections afforded by deferring the
impact of the judgment until all avenues of appellate review
have been exhausted. Only after judgment has become final,
correct or otherwise, does the law's sanction become fully
operative.

“A responsible press has always been regarded as *560 the
handmaiden of effective judicial administration, especially in
the criminal field. Its function in this regard is documented
by an impressive record of service over several centuries. The
press does not simply publish information about trials but
guards against the miscarriage of justice by subjecting the
police, prosecutors, and judicial processes to extensive public
scrutiny and criticism.” Sheppard v. Maxwell, 384 U.S., at
350, 86 S.Ct., at 1515.
The extraordinary protections afforded by the First
Amendment carry with them something in the nature of a
fiduciary duty to exercise the protected rights responsibly a
duty widely acknowledged but not always observed by editors
and publishers. It is not asking too much to suggest that
those who exercise First Amendment rights in newspapers
or broadcasting enterprises direct some effort to protect the
rights of an accused to a fair trial by unbiased jurors.

Of course, the order at issue like the order requested in
New York Times does not prohibit but only postpones
publication. Some news can be delayed and most commentary
can even more readily be delayed without serious injury,
and there often is a self-imposed delay when responsible
editors call for verification of information. But such delays are
normally slight and they are self-imposed. Delays imposed by
governmental authority are a different matter.
“We have learned, and continue to learn, from what we
view as the unhappy experiences of other nations where
government has been allowed to meddle in the internal
[6] A prior restraint, by contrast and by definition, has an editorial affairs of newspapers. Regardless of how beneficentimmediate and irreversible sanction. If it can be said that a
sounding the purposes of controlling the press might be,
threat of criminal or civil sanctions after publication “chills”
we . . . remain intensely skeptical about those measures
6
that would allow government to insinuate itself into the
speech, prior restraint “freezes” it at least for the time.
editorial *561 rooms of this Nation's press.” Miami Herald
[7] [8] [9] The damage can be particularly great when Publishing Co. v. Tornillo, 418 U.S. 241, 259, 94 S.Ct. 2831,
284041 L.Ed.2d 730 (1974) (White, J., concurring).
the prior restraint falls upon the communication of news and
commentary on current events. Truthful reports of public
See also Columbia Broadcasting v. Democratic Comm., 412
judicial proceedings have been afforded special protection
U.S. 94, 93 S.Ct. 2080, 36 L.Ed.2d 772 (1973). As a practical
against subsequent punishment. See Cox Broadcasting Corp.
matter, moreover, the element of time is not unimportant if
v. Cohn, 420 U.S. 469, 492-493, 95 S.Ct. 1029, 1044-1045,
press coverage is to fulfill its traditional function of bringing
43 L.Ed.2d 328 (1975); see also, Craig v. Harney, 331 U.S.
news to the public promptly.
367, 374, 67 S.Ct. 1249, 1254, 91 L.Ed. 1546 (1947). For
[10] The authors of the Bill of Rights did not undertake
the same reasons the protection against prior restraint should
to
assign priorities as **2804 between First Amendment
have particular force as applied to reporting of criminal
and Sixth Amendment rights, ranking one as superior to the
proceedings, whether the crime in question is a single isolated
other. In this case, the petitioners would have us declare the
act or a pattern of criminal conduct.
right of an accused subordinate to their right to publish in all
circumstances. But if the authors of these guarantees, fully
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aware of the potential conflicts between them, were unwilling
or unable to resolve the issue by assigning to one priority
over the other, it is not for us to rewrite the Constitution by
undertaking what they declined to do. It is unnecessary, after
nearly two centuries, to establish a priority applicable in all
circumstances. Yet it is nonetheless clear that the barriers to
prior restraint remain high unless we are to abandon what the
Court has said for nearly a quarter of our national existence
and implied throughout all of it. The history of even wartime
suspension of categorical guarantees, such as habeas corpus
or the right to trial by civilian courts, see Ex parte Milligan,
4 Wall. 2, 18 L.Ed. 281 (1867), cautions against suspending
explicit guarantees.
The Nebraska courts in this case enjoined the publication of
certain kinds of information about the Simants case. There
are, as we suggested earlier, marked differences in setting
and purpose between the order entered here and the orders in
Near, Keefe, And New York Times, But as to the underlying
issue the right of the press to be free from Prior Restraints
on publication those *562 cases form the backdrop against
which we must decide this case.
VI
We turn now to the record in this case to determine whether,
as Learned Hand put it, “the gravity of the ‘evil,’ discounted
by its improbability, justifies such invasion of free speech as
is necessary to avoid the danger.” United States v. Dennis,
183 F.2d 201, 212 (CA2 1950), aff'd, 341 U.S. 494, 71 S.Ct.
857, 95 L.Ed. 1137 (1951); see also L. Hand, The Bill of
Rights 58-61 (1958). To do so, we must examine the evidence
before the trial judge when the order was entered to determine
(a) the nature and extent of pretrial news coverage; (b)
whether other measures would be likely to mitigate the effects
of unrestrained pretrial publicity; and (c) how effectively
a restraining order would operate to prevent the threatened
danger. The precise terms of the restraining order are also
important. We must then consider whether the record supports
the entry of a prior restraint on publication, one of the most
extraordinary remedies known to our jurisprudence.
A
In assessing the probable extent of publicity, the trial judge
had before him newspapers demonstrating that the crime had
already drawn intensive news coverage, and the testimony
of the County Judge, who had entered the initial restraining

order based on the local and national attention the case
had attracted. The District Judge was required to assess the
probable publicity that would be given these shocking crimes
prior to the time a jury was selected and sequestered. He
then had to examine the probable nature of the publicity and
determine how it would affect prospective jurors.
[11] Our review of the pretrial record persuades us that the
trial judge was justified in concluding that there would *563
be intense and pervasive pretrial publicity concerning this
case. He could also reasonably conclude, based on common
man experience, that publicity might impair the defendant's
right to a fair trial. He did not purport to say more, for he found
only “a clear and present danger that pre-trial publicity Could
Impinge upon the defendant's right to a fair trial.” (Emphasis
added.) His conclusion as to the impact of such publicity on
prospective jurors was of necessity speculative, dealing as he
was with factors unknown and unknowable.

B
We find little in the record that goes to another aspect of
our task, determining whether measures short of an order
retraining **2805 all publication would have insured the
defendant a fair trial. Although the entry of the order might
be read as a judicial determination that other measures would
not suffice, the trial court made no express findings to that
effect; the Nebraska Supreme Court referred to the issue only
by implication. See 194 Neb., at 797-798, 236 N.W.2d, at 803.
Most of the alternatives to prior restraint of publication in
these circumstances were discussed with obvious approval
in Sheppard v. Maxwell, 384 U.S., at 357-362, 86 S.Ct., at
1519-1522: (a) change of trial venue to a place less exposed
to the intense publicity that seemed imminent in Lincoln
County;7 (b) postponement of the trial to allow *564 public
attention to subside; (c) searching questioning of prospective
jurors, as Mr. Chief Justice Marshall used in the Burr Case, to
screen out those with fixed opinions as to guilt or innocence;
(d) the use of emphatic and clear instructions on the sworn
duty of each juror to decide the issues only on evidence
presented in open court. Sequestration of jurors is, of course,
always available. Although that measure insulates jurors
only after they are sworn, it also enhances the likelihood of
dissipating the impact of pretrial publicity and emphasizes the
elements of the jurors' oaths.
This Court has outlined other measures short of prior
restraints on publication tending to blunt the impact of pretrial
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publicity. See Sheppard v. Maxwell, supra, at 361-362, 86
S.Ct., at 1521-1522. Professional studies have filled out these
suggestions, recommending that trial courts in appropriate
cases limit what the contending lawyers, the police, and
witnesses may say to anyone. See American Bar Association
Project on Standards for Criminal Justice, Fair Trial and Free
Press 2-15 (App. Draft 1968).8
*565 We have noted earlier that pretrial publicity, even if
pervasive and concentrated, cannot be regarded as leading
automatically and in every kind of criminal case to an unfair
trial. The decided cases “cannot be made to stand for the
proposition that juror exposure to information about a state
defendant's prior convictions or to news accounts of the crime
with which he is charged alone presumptively deprives the
defendant of due process.” Murphy v. Florida, 421 U.S.,
at 799, 95 S.Ct., at 2036. Appellate evaluations as to the
impact of publicity take into account what other measures
were used to mitigate the adverse effects of publicity. The
more difficult prospective or predictive assessment that a trial
judge must make also calls for a judgment as to whether other
precautionary steps will suffice.
**2806 [12] We have therefore examined this record to
determine the probable efficacy of the measures short of
prior restraint on the press and speech. There is no finding
that alternative measures would not have protected Simants'
rights, and the Nebraska Supreme Court did no more than
imply that such measures might not be adequate. Moreover,
the record is lacking in evidence to support such a finding.

Rendleman, Free Press-Fair Trial: Review of Silence Orders,
52 N.C.L.Rev. 127, 149-155 (1973).10
The Nebraska Supreme Court narrowed the scope of the
restrictive order, and its opinion reflects awareness of the
tensions between the need to protect the accused as fully
as possible and the need to restrict publication as little
as possible. The dilemma posed underscores how *567
difficult it is for trial judges to predict what information will
in fact undermine the impartiality of jurors, and the difficulty
of drafting an order that will effectively keep prejudicial
information from prospective jurors. When a restrictive order
is sought, a court can anticipate only part of what will
develop that may injure the accused. But information not so
obviously prejudicial may emerge, and what may properly be
published in these “gray zone” circumstances may not violate
the restrictive order and yet be prejudicial.
Finally, we note that the events disclosed by the record took
place in a community of 850 people. It is reasonable to assume
that, without any news accounts being printed or broadcast,
rumors would travel swiftly by word of mouth. One can only
speculate on the accuracy of such reports, given the generative
propensities of rumors; they could well be more damaging
than reasonably accurate news accounts. But plainly a whole
community cannot be restrained from discussing a subject
intimately affecting life within it.
**2807 [14] Given these practical problems, it is far from
clear that prior restraint on publication would have protected
Simants' rights.

C
[13] We must also assess the probable efficacy of prior
restraint on publication as a workable method of protecting
Simants' right to a fair trial, and we cannot ignore the reality of
the problems of managing and enforcing pretrial restraining
orders. The territorial jurisdiction of the issuing court is
limited by concepts of sovereignty, see, E. g., Hanson v.
Denckla, 357 U.S. 235, 78 S.Ct. 1228, 2 L.Ed.2d 1283 (1958);
Pennoyer v. Neff, 95 U.S. 714, 24 L.Ed. 565 (1878). The
need for In *566 personam Jurisdiction also presents an
obstacle to a restraining order that applies to publication at
large as distinguished from restraining publication within a
given jurisdiction.9 See generally American Bar Association,
Legal Advisory Committee on Fair Trial and Free Press,
Recommended Court Procedure to Accommodate Rights
of Fair Trial and Free Press (Rev. Draft, Nov. 1975);

D
Finally, another feature of this case leads us to conclude
that the restrictive order entered here is not supportable. At
the outset the County Court entered a very broad restrictive
order, the terms of which are not before us; it then held
a preliminary hearing open to the public and the press.
There was testimony concerning at least two incriminating
statements made by Simants to private persons; the statement
evidently a confession that he gave to law enforcement
officials was also introduced. The State District Court's later
order was entered after this public hearing and, as modified
by the *568 Nebraska Supreme Court, enjoined reporting of
(1) “(c)onfessions or admissions against interests made by the
accused to law enforcement officials”; (2) “(c) onfessions or
admissions against interest, oral or written, if any, made by
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the accused to third parties, excepting any statements, if any,
made by the accused to representatives of the news media”;
and (3) all “(o)ther information strongly implicative of the
accused as the perpetrator of the slayings.” 194 Neb., at 801,
236 N.W.2d, at 805.
[15] To the extent that this order prohibited the reporting
of evidence adduced at the open preliminary hearing, it
plainly violated settled principles: “(T)here is nothing that
proscribes the press from reporting events that transpire in
the courtroom.” Sheppard v. Maxwell, 384 U.S., at 362-363,
86 S.Ct., at 1522. See also Cox Broadcasting Corp. v. Cohn,
420 U.S. 469, 95 S.Ct. 1029, 43 L.Ed.2d 328 (1975); Craig
v. Harney, 331 U.S. 367, 67 S.Ct. 1249, 91 L.Ed.2d 1546
(1947). The County Court could not know that closure of the
preliminary hearing was an alternative open to it until the
Nebraska Supreme Court so construed state law; but once a
public hearing had been held, what transpired there could not
be subject to prior restraint.
The third prohibition of the order was defective in another
respect as well. As part of a final order, entered after plenary
review, this prohibition regarding “implicative” information
is too vague and too broad to survive the scrutiny we have
given to restraints on First Amendment rights. See, E. g.,
Hynes v. Mayor of Oradell, 425 U.S. 610, 96 S.Ct. 1755, 48
L.Ed.2d 243 (1976); Buckley v. Valeo, 424 U.S. 1, 76-82,
96 S.Ct. 612, 662-665, 46 L.Ed.2d 659 (1976); NAACP v.
Button, 371 U.S. 415, 83 S.Ct. 328, 9 L.Ed.2d 405 (1963).
The third phase of the order entered falls outside permissible
limits.
E
The record demonstrates, as the Nebraska courts held, that
there was indeed a risk that pretrial news accounts, *569
true or false, would have some adverse impact on the attitudes
of those who might be called as jurors. But on the record
now before us it is not clear that further publicity, unchecked,
would so distort the views of potential jurors that 12 could not
be found who would, under proper instructions, fulfill their
sworn duty to render a just verdict exclusively on the evidence
presented in open court. We cannot say on this record that
alternatives to a prior restraint on petitioners would not
have sufficiently mitigated the adverse effects of pretrial
publicity so as to make prior restraint unnecessary. Nor can
we conclude that the restraining order actually entered would
serve its intended purpose. Reasonable minds can have few
doubts about the gravity of the evil pretrial publicity can

work, but the probability that it would do so here was not
demonstrated with the degree of certainty our cases on prior
restraint require.
Of necessity our holding is confined to the record before
us. But our conclusion is not simply a result of assessing
the adequacy of the showing made in this case; it results
in part from the problems inherent in meeting the heavy
burden of demonstrating, **2808 in advance of trial, that
without prior restraint a fair trial will be denied. The practical
problems of managing and enforcing restrictive orders will
always be present. In this sense, the record now before us
is illustrative rather than exceptional. It is significant that
when this Court has reversed a state conviction, because of
prejudicial publicity, it has carefully noted that some course
of action short of prior restraint would have made a critical
difference. See Sheppard v. Maxwell, supra, 384 U.S., at 363,
86 S.Ct., at 1522; Estes v. Texas, 381 U.S., at 550-551, 85
S.Ct., at 1636-1637; Rideau v. Louisiana, 373 U.S., at 726,
83 S.Ct., at 1419; Irvin v. Dowd, 366 U.S., at 728, 81 S.Ct.,
at 1645. However difficult it may be, we need not rule out
the possibility of showing the kind of threat to fair trial rights
that would possess *570 the requisite degree of certainty to
justify restraint. This Court has frequently denied that First
Amendment rights are absolute and has consistently rejected
the proposition that a prior restraint can never be employed.
See New York Times Co. v. United States, 403 U.S. 713, 91
S.Ct. 2140, 29 L.Ed.2d 822 (1971); Organization for a Better
Austin v. Keefe, 402 U.S. 415, 91 S.Ct. 1575, 29 L.Ed.2d 1
(1971); Near v. Minnesota ex rel. Olson, 283 U.S. 697, 51
S.Ct. 625, 75 L.Ed. 1357 (1931).
[16] Our analysis ends as it began, with a confrontation
between prior restraint imposed to protect one vital
constitutional guarantee and the explicit command of another
that the freedom to speak and publish shall not be abridged.
We reaffirm that the guarantees of freedom of expression are
not an absolute prohibition under all circumstances, but the
barriers to prior restraint remain high and the presumption
against its use continues intact. We hold that, with respect
to the order entered in this case prohibiting reporting or
commentary on judicial proceedings held in public, the
barriers have not been overcome; to the extent that this order
restrained publication of such material, it is clearly invalid. To
the extent that it prohibited publication based on information
gained from other sources, we conclude that the heavy burden
imposed as a condition to securing a prior restraint was not
met and the judgment of the Nebraska Supreme Court is
therefore
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Reversed.
Mr. Justice WHITE, concurring.
Technically there is no need to go farther than the Court
does to dispose of this case, and I join the Court's opinion.
I should add, however, that for the reasons which the Court
itself canvasses there is grave doubt in my mind whether
orders with respect to the press such as were entered in this
case would ever be justifiable. *571 It may be the better
part of discretion, however, not to announce such a rule in the
first case in which the issue has been squarely presented here.
Perhaps we should go no further than absolutely necessary
until the federal courts, and ourselves, have been exposed to
a broader spectrum of cases presenting similar issues.If the
recurring result, however, in case after case is to be similar
to our judgment today, we should at some point announce a
more general rule and avoid the interminable litigation that
our failure to do so would necessarily entail.
Mr. Justice POWELL, concurring.
Although I join the opinion of the Court, in view of the
importance of the case I write to emphasize the unique burden
that rests upon the party, whether it be the State or a defendant,
who undertakes to show the necessity for prior restraint on
pretrial publicity.*
In my judgment a prior restraint properly may issue only when
it is shown to be necessary to prevent the dissemination of
prejudicial publicity that otherwise poses a high likelihood
of preventing, directly and irreparably, the impaneling of a
jury meeting **2809 the Sixth Amendment requirement
of impartiality. This requires a showing that (i) there is a
clear threat to the fairness of trial, (ii) such a threat is posed
by the actual publicity to be restrained, and (iii) no less
restrictive alternatives are available. Notwithstanding such a
showing, a restraint may not issue unless it also is shown
that previous publicity or publicity from unrestrained sources
will not render the restraint inefficacious. The threat to the
fairness *572 of the trial is to be evaluated in the context of
Sixth Amendment law on impartiality, and any restraint must
comply with the standards of specificity always required in
the First Amendment context.
I believe these factors are sufficiently addressed in the
Court's opinion to demonstrate beyond question that the prior
restraint here was impermissible.

Mr. Justice BRENNAN, with whom Mr. Justice STEWART
and Mr. Justice MARSHALL join, concurring in the
judgment.
The question presented in this case is whether, consistently
with the First Amendment, a court may enjoin the press, in
advance of publication,1 from reporting or commenting on
information acquired from public court proceedings, public
court records, or other sources pending judicial proceedings.
The Nebraska Supreme Court upheld such a direct prior
restraint on the press, issued by the judge presiding over
a sensational state murder trial, on the ground that there
existed, a “clear and present danger that pretrial publicity
could substantially impair the right of the defendant (in the
murder trial) to a trial by an impartial jury unless restraints
were imposed.” State v. Simants, 194 Neb. 783, 794, 236
N.W.2d 794, 802 (1975). The right to a fair trial by a jury of
one's peers is unquestionably one of the most precious and
sacred safeguards enshrined in the Bill of Rights. I would
hold, however, that resort to prior restraints on the freedom
of the press is a constitutionally impermissible method for
enforcing that right; judges have at their disposal a broad
spectrum of devices for ensuring that fundamental fairness
is accorded the *573 accused without necessitating so
drastic an incursion on the equally fundamental and salutary
constitutional mandate that discussion of public affairs in a
free society cannot depend on the preliminary grace of judicial
censors.
I
The history of the current litigation highlights many of the
dangers inherent in allowing any prior restraint on press
reporting and commentary concerning the operations of the
criminal justice system.
This action arose out of events surrounding the prosecution
of respondent-intervenor Simants for the premeditated mass
murder of the six members of the Kellie family in Sutherland,
Neb., on October 18, 1975. Shortly after the crimes occurred,
the community of 850 was alerted by a special announcement
over the local television station. Residents were requested
by the police to stay off the streets and exercise caution
as to whom they admitted into their houses, and rumors
quickly spread that a sniper was loose in Sutherland. When an
investigation implicated Simants as a suspect, his name and
description were provided to the press and then disseminated
to the public.
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Simants was apprehended on the morning of October
19, charged with six counts of premeditated murder, and
arraigned before the County Court of Lincoln County, Neb.
Because several journalists were in attendance and “proof
concerning bail . . . would be prejudicial to the rights of the
defendant to later obtain a fair trial,” App. 7, a portion of the
bail hearing was closed, over Simants' objection, pursuant to
the request of the Lincoln County Attorney. At the hearing,
counsel was appointed for Simants, bail was denied, and
October 22 was set as the date for a preliminary hearing
**2810 to determine whether Simants should be bound over
for trial in *574 the District Court of Lincoln County, Neb.
News of Simants' apprehension, which was broadcast over
radio and television and reported in the press, relieved much
of the tension that had built up during the night. During the
period from October 19 until the first restrictive order was
entered three days later, representatives of the press made
accurate factual reports of the events that transpired, including
reports of incriminating statements made by Simants to
various relatives.
On the evening of October 21, the prosecution filed a motion
that the County Court issue a restrictive order enjoining the
press from reporting significant aspects of the case. The
motion, filed without further evidentiary support, stated:
“The State of Nebraska hereby represents unto the Court that
By reason of the nature of the above-captioned case, there has
been, and no doubt there will continue to be, mass coverage
by news media not only locally but nationally as well; that a
preliminary hearing on the charges has been set to commence
at 9:00 a. m. on October 22, 1975; and there is A reasonable
likelihood of prejudicial news which would make difficult, if
not impossible, the impaneling of an impartial jury and tend
to prevent a fair trial should the defendant be bound over
to trail in the District Court if testimony of witnesses at the
preliminary hearing is reported to the public.
“Wherefore the State of Nebraska moves that the Court
forthwith enter a Restrictive Order setting forth the matters
that may or may not be publicly reported or disclosed to the
public with reference to said case or with reference to the
preliminary hearing thereon, and to whom said order shall
apply.” App. 8. (Emphasis supplied.)
Half an hour later, the County Court Judge heard *575
argument on the prosecution motion. Defense counsel joined
in urging imposition of a restrictive order, and further moved
that the preliminary hearing be closed to both the press and

the public. No representatives of the media were notified of
or called to testify at the hearing, and no evidence of any kind
was introduced.
On October 22, when the autopsy results were completed,
the County Attorney filed an amended complaint charging
that the six premeditated murders had been committed by
Simants in conjunction with the perpetration of or attempt
to perpetrate a sexual assault. About the same time, at
the commencement of the preliminary hearing, the County
Court entered a restrictive order premised on its finding that
there was “a reasonable likelihood of prejudicial news which
would make difficult, if not impossible, the impaneling of
an impartial jury in the event that the defendant is bound
over to the District Court for trial . . . .” Amended Pet.
for Cert. 1a. Accordingly, the County Court ordered that all
parties to the case, attorneys, court personnel, public officials,
law enforcement officials, witnesses, and “any other person
present in Court” during the preliminary hearing, were not
to “release or authorize the release for public dissemination
in any form or manner whatsoever any testimony given
or evidence adduced during the preliminary hearing.” Id.,
at 2a. The court further ordered that no law enforcement
official, public officer, attorney, witness or “news media”
“disseminate any information concerning this matter apart
from the preliminary hearing other than as set forth in the
Nebraska Bar-Press Guidelines for Disclosure and Reporting
of Information Relating to Imminent or Pending Criminal
Litigation.” Ibid.2 The **2811 order was to *576 remain
in effect ‘until modified or rescinded by a higher court or until
the defendant is ordered released from these charges.“ Id.,
at 3a. The court also denied the defense request to close the
preliminary hearing,3 and an open hearing was then held, at
which time various witnesses testified, disclosing significant
factual information concerning the events surrounding the
alleged crimes. Upon completion of the hearing, the County
Court bound the defendant over for trial in the District Court,
since it found that the offenses charged in the indictment had
been committed, and that there was probable cause to believe
that Simants had committed them.
The next day, petitioners Nebraska newspaper publishers,
broadcasters, journalists, and media associations, *577 and
national newswire services that report from and to Nebraska
sought leave from the District Court to intervene in the
criminal case and vacation of the County Court's restrictive
order as repugnant to the First and Sixth Amendments to the
United States Constitution as well as relevant provisions of
the Nebraska Constitution. Simants' attorney moved that the
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order be continued and that future pretrial hearings in the case
be closed. The District Court then held an evidentiary hearing,
after which it denied the motion to close any hearings, granted
petitioners' motion to intervene, and adopted on an interim
basis the County Court's restrictive order. The only testimony
adduced at the hearing with respect to the need for the
restrictive order was that of the County Court Judge, who
stated that he had premised his order on his awareness of
media publicity, “(c)onversation around the courthouse,” and
“statements of counsel.” App. 64, 65. In addition, several
newspaper clippings pertaining to the case were introduced as
exhibits before the District Court.
Without any further hearings, the District Court on October
27 terminated the County Court's order and substituted its
own. The court found that “Because of the nature of the
crimes charged in the complaint . . . there is a Clear and
present danger that pre-trial publicity Could impinge upon
the defendant's right to a fair trial and that an order setting
forth the limitations of pre-trial publicity is appropriate . . . .”
Amended Pet. for Cert. 9a. (emphasis supplied). Respondent
Stuart, the District Court Judge, then “adopted” as his order
the Nebraska Bar-Press Guidelines as “clarified” by him in
certain respects.4
*578 **2812 On October 31, petitioners sought a stay
of the order from the District Court and immediate relief
from the Nebraska Supreme Court by way of mandamus,
stay, or expedited appeal. When neither the District Court nor
the Nebraska Supreme Court acted on these motions, *579
petitioners on November 5 applied to Mr. Justice Blackmun,
as Circuit Justice, for a stay of the District Court's order. Five
days later, the Nebraska Supreme Court issued a per curiam
statement that to avoid being put in the position of “exercising
parallel jurisdiction with the Supreme Court of the United
States,” it would continue the matter until this Court “made
known whether or not it will accept jurisdiction in the matter.”
Id., at 19a-20a.
On November 13, Mr. Justice Blackmun filed an in-chambers
opinion in which he declined to act on the stay “at least for
the immediate present.” 423 U.S. 1319, 1326, 96 S.Ct. 237,
240, 46 L.Ed.2d 199. He observed: “(I)f no action on the
(petitioners') application to the Supreme Court of Nebraska
could be anticipated before December 1, (as was indicated
by a communication from that court's clerk before the court
issued the Per curiam statement,) . . . a definitive decision by
the State's highest court on an issue of profound constitutional
implications, demanding immediate resolution, would be
delayed for a period so long that the very day-to-day duration

of that delay would constitute and aggravate a deprival of such
constitutional rights, if any, that the (petitioners) possess and
may properly assert. Under those circumstances, I would not
hesitate promptly to act.” Id., at 1324-1325, 96 S.Ct., at 240.
However, since the Nebraska Supreme Court had indicated
in its Per curiam statement that it was only declining to act
because of uncertainty as to what this Court would do, and
since it was deemed appropriate for the state court to pass
initially on the validity of the restrictive order, Mr. Justice
Blackmun, “without prejudice to the (petitioners) to reapply
to me should prompt action not be forthcoming,” Id., at 1326,
96 S.Ct., at 240, denied the stay “(o)n the expectation . . . that
the Supreme Court of Nebraska, forthwith and without delay
will entertain the *580 petitioners') application made to it,
and will promptly decide it in the full consciousness that ‘time
is of the essence.’ ” Id., at 1325, 96 S.Ct., at 240.
When, on November 18, the Supreme Court of Nebraska set
November 25 as the date to hear arguments on petitioners'
motions, petitioners reapplied to Mr. Justice Blackmun for
relief. On November 20, Mr. Justice Blackmun, concluding
that each passing day constituted an irreparable infringement
on First Amendment values and that the state courts had
delayed adjudication of petitioners' claims beyond “tolerable
limits,” 423 U.S. 1327, 1329, 96 S.Ct. 251, 253, 46 L.Ed.2d
237 granted a partial stay of the District Court's order. First,
the “wholesale incorporation” of the Nebraska Bar-Press
Guidelines was stayed on the ground that they “constitute a
‘voluntary code’ which was not intended to be mandatory”
**2813 and which was “sufficiently riddled with vague
and indefinite admonitions understandably so in view of the
basic nature of ‘guidelines,’ ” that they did “not provide the
substance of a permissible court order in the First Amendment
area.” Id., at 1330, 1331, 96 S.Ct., at 254. However, the state
courts could “reimpose particular provisions included in the
Guidelines so long as they are deemed pertinent to the facts
of this particular case and so long as they are adequately
specific and in keeping with the remainder of this order.”
Id., at 1331, 96 S.Ct., at 255. Second, the portion of the
District Court order prohibiting reporting of the details of
the crimes, the identities of the victims, and the pathologist's
testimony at the preliminary hearing was stayed because there
was “(n)o persuasive justification” for the restraint; such
“facts in themselves do not implicate a particular putative
defendant,” Ibid, and “until the bare facts concerning the
crimes are related to a particular accused, . . . their being
reported in the media (does not appear to) irreparably infringe
the accused's right *581 to a fair trial of the issue as to
whether he was the one who committed the crimes.” Id.,
a1332, 96 S.Ct., at 255. Third, believing that prior restraints

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

16

Previous View

Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976)
96 S.Ct. 2791, 49 L.Ed.2d 683, 1 Media L. Rep. 1064

of this kind “are not necessarily and in all cases invalid,” Mr.
Justice Blackmun concluded that “certain facts that strongly
implicate an accused may be restrained from publication by
the media prior to his trial. A confession or statement against
interest is the paradigm,” Id., at 1332-1333, 96 S.Ct., at 255,
and other such facts would include “those associated with the
circumstances of his arrest,” those “that are not necessarily
implicative, but that are highly prejudicial, as, for example,
facts associated with the accused's criminal record, if he
has one,” and “statements as to the accused's guilt by those
associated with the prosecution.” Id., at 1333, 96 S.Ct., at
255.5 Finally, the restrictive order's limitation on disclosure
of the nature of the limitations themselves was stayed “to the
same extent” as the limitations. Ibid.6
The following day petitioners filed a motion that the
Court vacate Mr. Justice Blackmun's order to the extent it
permitted the imposition of any prior restraint on publication.
Meanwhile, on November 25, the Supreme Court of Nebraska
heard oral argument as scheduled, *582 and on December
1 filed a per curiam opinion.7 Initially, the court held that
it was improper for petitioners or any other third party to
intervene in a criminal case, and that the appeal from that case
must therefore be denied. However, the court concluded that
it had jurisdiction over petitioners' mandamus action against
respondent Stuart, and that respondents Simants and State of
Nebraska had properly intervened in that action.8 Addressing
**2814 the merits of the prior restraint issued by the
District Court, the Nebraska Supreme Court acknowledged
that this Court “has not yet had occasion to speak definitively
where a clash between these two preferred rights (the First
Amendment freedom of speech and of the press and the Sixth
Amendment right to trial by an impartial jury) was sought
to be accommodated by a prior restraint on freedom of the
press.” 194 Neb., at 791, 236 N.W.2d, at 800. However,
relying on dictum in Branzburg v. Hayes, 408 U.S. 665, 92
S.Ct. 2646, 33 L.Ed.2d 626 (1972),9 and our statementin
New York Times Co. v. United States, 403 U.S. 713, 91
S.Ct. 2140, 29 L.Ed.2d 822 (1971), that a prior restraint
on the *583 media bears “ ‘a heavy presumption against
its constitutional validity,’ ” id., at 714, 91 S.Ct., at 2141,
the court discerned an “implication” “that if there is only
a presumption of unconstitutionality then there must be
some circumstances under which prior restraints may be
constitutional for otherwise there is no need for a mere
presumption.” 194 Neb., at 793, 236 N.W.2d, at 801. The
court then concluded that there was evidence “to overcome
the heavy presumption” in that the State's obligation to accord

Simants an impartial jury trial “may be impaired” by pretrial
publicity and that pretrial publicity “might make it difficult
or impossible” to accord Simants a fair trial. Id., at 794, 797,
236 N.W.2d, at 802, 803.10 Accordingly, the court held, Id.,
at 801, 236 N.W.2d, at 805:
“(T)he order of the District Court of October 27, 1975, is
void insofar as it incorporates the voluntary guidelines and
in certain other respects in that it impinges too greatly upon
freedom of the press. The guidelines were not intended to be
contractual and cannot be enforced as if they were.
“The order of the District Court of October 27, 1975, is
vacated and is modified and reinstated in the *584 following
respects: It shall be effective only as to events which have
occurred prior to the filing of this opinion, and only as it
applies to the relators herein, and only insofar as it restricts
publication of the existence or content of the following, if
any such there be: (1) Confessions or admissions against
interest made by the accused to law enforcement officials.
(2)Confessions or admissions against interest, oral or written,
if any, made by the accused to third parties, excepting any
statements, if any, made by the accused to representatives of
the news media. (3) Other information strongly implicative of
the accused as the perpetrator of the slayings.”11

On December 4 petitioners applied to this Court for a stay
of that order and moved that their previously filed papers
be treated as a petition for a writ of certiorari. On **2815
December 8, we granted the latter motion and deferred
consideration of the petition for a writ and application for
a stay pending responses from respondents on the close of
business the following day. 423 U.S. 1011, 96 S.Ct. 442, 46
L.Ed.2d 382.12 On December 12, we granted the petition for
a writ of certiorari, denied the motion to expedite, and denied
the application for a stay. 423 U.S. 1027, 96 S.Ct. 557, 46
L.Ed.2d 401.13
*585 II
A
The Sixth Amendment to the United States Constitution
guarantees that “(i)n all criminal prosecutions, the accused
shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall
have been committed . . . .” The right to a jury trial, applicable
to the States through the Due Process Clause of the Fourteenth
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Amendment, see, E. g., Duncan v. Louisiana, 391 U.S. 145,
88 S.Ct. 1444, 20 L.Ed.2d 491 (1968), is essentially *586
the right to a “fair trial by a panel of impartial, ‘indifferent’
jurors,” Irvin v. Dowd, 366 U.S. 717, 722, 81 S.Ct. 1639,
1642, 6 L.Ed.2d 751 (1961), jurors who are “ ‘indifferent
as (they) stand unsworn.’ ” Reynolds v. United States, 98
U.S. 145, 154, 25 L.Ed. 244 (1879), quoting E. Coke, A
Commentary upon Littleton 155B (19th ed. 1832). See also,
E. g., Ristaino v. Ross, 424 U.S. 589, 597 n. 9, 96 S.Ct. 1017,
47 L.Ed.2d 258 (1976); Rideau v. Louisiana, 373 U.S. 723,
83 S.Ct. 1417, 10 L.Ed.2d 663 (1963); Irvin v. Dowd, supra,
366 U.S., at 722, 81 S.Ct., at 1642; In re Murchison, 349
U.S. 133, 136, 75 S.Ct. 623, 625, 99 L.Ed. 942 (1955); In
re Oliver, 333 U.S. 257, 68 S.Ct. 499, 92 L.Ed. 682 (1948).
So basic to our jurisprudence is the right to a fair trial that
it has been called “the most fundamental of all freedoms.”
Estes v. Texas, 381 U.S. 532, 540, 85 S.Ct. 1628, 1631,
1632, 14 L.Ed.2d 543 (1965). It is a right essential to the
preservation and enjoyment of all other rights, providing a
necessary means of safeguarding personal liberties against
government oppression. See, E. g., Rideau v. Louisiana,
supra, 373 U.S. at 726-727, 83 S.Ct., at 1419. See generally
Duncan v. Louisiana, supra, 391 U.S. at 149-158, 88 S.Ct., at
1448-1452.
The First Amendment to the United States Constitution,
however, secures rights equally fundamental in our
jurisprudence, and its ringing proclamation that “Congress
**2816 shall make no law . . . abridging the freedom
of speech, or of the press . . .” has been both applied
through the Fourteenth Amendment to invalidate restraints
on freedom of the press imposed by the States, see, E. g.,
Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 94
S.Ct. 2831, 41 L.Ed.2d 730 (1974); New York Times Co.
v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686
(1964); Near v. Minnesota ex rel Olson, 283 U.S. 697, 51
S.Ct. 625, 75 L.Ed. 1357 (1931), and interpreted to interdict
such restraints imposed by the courts, see, E. g., New York
Times Co. v. United States, 403 U.S. 713, 91 S.Ct. 2140,
29 L.Ed.2d 822 (1971); Craig v. Harney, 331 U.S. 367, 67
S.Ct. 1249, 91 L.Ed. 1546 (1947); Bridges v. California,
314 U.S. 252, 62 S.Ct. 190, 86 L.Ed. 192 (1941). Indeed,
it has been correctly perceived that a “responsible press has
always been regarded as the handmaiden of effective judicial
administration, especially in the criminal field. . . . The
*587 press does not simply publish information about trials
but guards against the miscarriage of justice by subjecting
the police, prosecutors, and judicial processes to extensive
public scrutiny and criticism. Sheppard v. Maxwell, 384 U.S.
333, 350, 86 S.Ct. 1507, 1515, 16 L.Ed.2d 600 (1966). See

also, E. g., Cox Broadcasting Corp. v. Cohn, 420 U.S. 469,
491-496, 95 S.Ct. 1029, 1044-1046, 43 L.Ed.2d 328 (1975).
Commentary and reporting on the criminal justice system
is at the core of First Amendment values, for the operation
and integrity of that system is of crucial import to citizens
concerned with the administration of government. Secrecy of
judicial action can only breed ignorance and distrust of courts
and suspicion concerning the competence and impartiality of
judges; free and robust reporting, criticism, and debate can
contribute to public understanding of the rule of law and
to comprehension of the functioning of the entire criminal
justice system, as well as improve the quality of that system
by subjecting it to the cleansing effects of exposure and public
accountability. See, E. g., In re Oliver, supra, 333 U.S., at
270-271, 68 S.Ct., at 506; L. Brandeis, Other People's Money
62 (1933) (”Sunlight is said to be the best of disinfectants;
electric light the most efficient policeman“).
No one can seriously doubt, however, that uninhibited
prejudicial pretrial publicity may destroy the fairness of a
criminal trial, see, E. g., Sheppard v. Maxwell, supra, and
the past decade has witnessed substantial debate, colloquially
known as the Free Press/Fair Trial controversy, concerning
this interface of First and Sixth Amendment rights. In effect,
we are now told by respondents that the two rights can
no longer coexist when the press possesses and seeks to
publish “confessions or admissions against interest” and other
information “strongly implicative”14 of a criminal defendant
as the *588 perpetrator of a crime, and that one or the other
right must therefore be subordinated. I disagree. Settled case
law concerning the impropriety and constitutional invalidity
of prior restraints on the press compels the conclusion that
there can be no prohibition on the publication by the press
of any information pertaining to pending judicial proceedings
or the operation of the criminal justice system, no matter
how shabby the means by which the **2817 information is
obtained.15 This does not imply, however, any subordination
of Sixth Amendment rights, for an accused's right to a fair
trial may be adequately assured through methods that do not
infringe First Amendment values.
B
“(I)t has been generally, if not universally, considered that it
is the chief purpose of the (First Amendment's) guaranty to
prevent previous restraints upon publication.” *589 Near v.
Minnesota ex rel. Olson, 283 U.S., at 713, 51 S.Ct., at 630.
See also, e. g., id., at 716-717, 51 S.Ct., at 631; Patterson
v. Colorado ex rel.ttorney General, 205 U.S. 454, 462, 27
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S.Ct. 556, 558, 51 L.Ed. 879 (1907); Grosjean v. American
Press Co., 297 U.S. 233, 249, 56 S.Ct. 444, 448, 80 L.Ed.
660 (1936).16 Prior restraints are “the essence of censorship,”
Near v. Minnesota ex rel. Olson, supra, 283 U.S., at 713,
51 S.Ct., at 630, and “(o)ur distaste for censorship reflecting
the natural distaste of a free people is deep-written in our
law.” Southeastern Promotions, Ltd. v. Conrad, 420 U.S.
546, 553, 95 S.Ct. 1239, 1244, 43 L.Ed.2d 448 (1975). The
First Amendment thus accords greater protection against prior
restraints than it does against subsequent punishment for a
particular speech, see, E. g., Carroll v. Princess Anne, 393
U.S. 175, 180-181, 89 S.Ct. 347, 351, 21 L.Ed.2d 325 (1968);
Near v. Minnesota ex rel. Olson, supra; “a free society prefers
to punish the few who abuse rights of speech After they break
the law than to throttle them and all others beforehand. It is
always difficult to know in advance what an individual will
say, and the line between legitimate and illegitimate speech is
often so finely drawn that the risks of freewheeling censorship
are formidable.” Southeastern Promotions, Ltd. v. Conrad,
supra, 420 U.S., at 559, 95 S.Ct., at 1246. A commentator
has cogently summarized many of the reasons for this deepseated American hostility to prior restraints:
“A system of prior restraint is in many ways more inhibiting
than a system of subsequent punishment: It is likely to
bring under government scrutiny a far wider range of
expression; it shuts off communication before it takes place;
suppression by a stroke of the pen is more likely to be
applied than suppression through a criminal process; the
procedures *590 do not require attention to the safeguards
of the criminal process; the system allows less opportunity
for public appraisal and criticism; the dynamics of the system
drive toward excesses, as the history of all censorship shows.”
T. Emerson, The System of Freedom of Expression 506
(1970).17
Respondents correctly contend that “the (First Amendment)
protection even as to prior restraint is not absolutely
unlimited.” Near v. Minnesota, supra, 283 U.S., at 716, 51
S.Ct., at 631. However, the exceptions to the rule have been
confined to “exceptional cases.” Ibid. The Court in Near,
the first case in which we were faced with a prior restraint
against the press, delimited three such possible exceptional
circumstances. The first two exceptions were that “the
primary requirements of decency may be **2818 enforced
against obscene publications,” and that “(t)he security of the
community life may be protected against incitements to acts
of violence and the overthrow by force of orderly government
(for) (t)he constitutional guaranty of free speech does not

‘protect a man from an injunction against uttering words that
have all the effect of force. . . .’ ” Ibid. These exceptions
have since come to be interpreted as situations in which the
“speech” involved is not encompassed within the meaning of
the First Amendment. See, E. g., Roth v. United States, 354
U.S. 476, 481, 77 S.Ct. 1304, 1306, 1 L.Ed.2d 1498 (1957);
Miller v. California, 413 U.S. 15, 93 S.Ct. 2607, 37 L.Ed.2d
419 (1973); Chaplinsky v. New Hampshire, 315 U.S. 568, 62
S.Ct. 766, 86 L.Ed. 1031 (1942). See also New York Times
Co. v. United States, 403 U.S. 713, 726 n. *, 91 S.Ct. 2140,
2147, 29 L.Ed.2d 822 (1971) (Brennan, J., concurring); Id.,
at 731 n. 1, 91 S.Ct., at 2153 (White, J., concurring). *591
And even in these situations, adequate and timely procedures
are mandated to protect against any restraint of speech that
does come within the ambit of the First Amendment. See, E.
g., Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 95
S.Ct. 1239, 43 L.Ed.2d 448 (1975); United States v. Thirtyseven Photographs, 402 U.S. 363, 91 S.Ct. 1400, 28 L.Ed.2d
822 (1971); Freedman v. Maryland, 380 U.S. 51, 85 S.Ct.
734, 13 L.Ed.2d 649 (1965); Bantam Books, Inc. v. Sullivan,
372 U.S. 58, 83 S.Ct. 631, 9 L.Ed.2d 584 (1963); Speiser
v. Randall, 357 U.S. 513, 78 S.Ct. 1332, 2 L.Ed.2d 1460
(1958); Kingsley Books, Inc. v. Brown, 354 U.S. 436, 77 S.Ct.
1325, 1 L.Ed.2d 1469 (1957). Thus, only the third category
in Near contemplated the possibility that speech meriting
and entitled to constitutional protection might nevertheless
be suppressed before publication in the interest of some
overriding countervailing interest:
“ ‘When a nation is at war many things that might be said
in time of peace are such a hindrance to its effort that their
utterance will not be endured so long as men fight and that
no Court could regard them as protected by any constitutional
right. Schenck v. United States, 249 U.S. 47, 52, 39 S.Ct.
247, 249, 63 L.Ed. 470. No one would question but that a
government might prevent actual obstruction to its recruiting
service or the publication of the sailing dates of transports or
the number and location of troops.” 283 U.S., at 716, 51 S.Ct.,
at 631.
Even this third category, however, has only been adverted
to in dictum and has never served as the basis for
actually upholding a prior restraint against the publication
of constitutionally protected materials. In New York Times
Co. v. United States, supra, we specifically addressed the
scope of the “military security” exception alluded to in Near
and held that there could be no prior restraint on publication
of the “Pentagon Papers” despite the fact that a majority
of the Court believed that release of the documents, which
were *592 classified “Top Secret-Sensitive” and which were
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obtained surreptitiously, would be harmful to the Nation and
might even be prosecuted after publication as a violation
of various espionage statutes. To be sure, our brief per
curiam declared that “ ‘(a)ny system of prior restraints of
expression comes to this Court bearing a heavy presumption
against its constitutional validity,’ ” Id., at 714, 91 S.Ct., at
2141, quoting Bantam Books, Inc. v. Sullivan, supra, 372
U.S., at 70, 83 S.Ct., at 639, and that the “Government
‘thus carries a heavy burden of showing justification for
the imposition of such a restraint.’ ” 403 U.S., at 714, 91
S.Ct., at 2141, quoting Organization for a Better Austin v.
Keefe, 402 U.S. 415, 419, 91 S.Ct. 1575, 1577, 29 L.Ed.2d 1
(1971). This does not mean, as the Nebraska Supreme Court
assumed,18 that prior restraints can be justified on an Ad
hoc balancing approach that concludes that the “presumption”
must be overcome in light of some perceived “justification.”
Rather, this language refers to the fact that, as a matter of
procedural safeguards and burden of proof, prior restraints
even **2819 within a recognized exception to the rule
against prior restraints will be extremely difficult to justify;
but as an initial matter, the purpose for which a prior restraint
is sought to be imposed “must fit within one of the narrowly
defined exceptions to the prohibition against prior restraints.”
Southeastern Promotions, Ltd. v. Conrad, 420 U.S., at 559,
95 S.Ct., at 1247; see also, E. g., id., at 555, 95 S.Ct., at
1243; Pittsburgh Press Co. v. Human Rel. Comm'n, 413
U.S. 376, 382, 93 S.Ct. 2553, 2557, 37 L.Ed.2d 669 (1973);
Organization for a Better Austin v. Keefe, supra, 402 U.S., at
419-420, 91 S.Ct., at 1577-1578; cf. E. g., Healy v. James, 408
U.S. 169, 92 S.Ct. 2338, 33 L.Ed.2d 266 (1972); Freedman v.
Maryland, 380 U.S., at 58-59, 85 S.Ct., at 738-739. Indeed,
two Justices in New York Times apparently controverted the
existence of even a limited “military security” exception to
the rule against prior restraints on the publication of otherwise
protected material, see 403 *593 U.S., at 714, 91 S.Ct., at
2141 (Black, J., concurring); id., at 720, 91 S.Ct., at 2144
(Douglas, J., concurring). And a majority of the other Justices
who expressed their views on the merits made it clear that
they would take cognizance only of a “single, extremely
narrow class of cases in which the First Amendment's ban
on prior judicial restraint may be overridden.” Id., at 726, 91
S.Ct., at 2147 (Brennan, J., concurring). Although variously
expressed, it was evident that even the exception was to be
construed very, very narrowly: when disclosure “will Surely
result in direct, immediate, and irreparable damage to our
Nation or its people,” Id., at 730, 91 S.Ct., at 2149 (Stewart,
J., joined by White, J., concurring) (emphasis supplied)
or when there is “governmental allegation and proof that
publication must Inevitably, directly, and immediately cause

the occurrence of an event kindred to imperiling the safety of
a transport already at sea . . . . (But) (i)n no event may mere
conclusions be sufficient.” Id., at 726-727, 91 S.Ct., at 2148
(Brennan, J., concurring) (emphasis supplied). See also Id., at
730-731, 91 S.Ct., at 2149-2150 (White, J., joined by Stewart,
J., concurring) (“concededly extraordinary protection against
prior restraints enjoyed by the press under our constitutional
system” is not overcome even by a showing that “revelation
of these documents will do substantial damage to public
interests”).19 It is thus clear that even within the sole
possible exception to the prohibition against prior restraints
on publication of constitutionally protected materials, *594
the obstacles to issuance of such an injunction are formidable.
What respondents urge upon us, however, is the creation of
a new, potentially pervasive exception this settled rule of
virtually blanket prohibition of prior restraints.20
**2820 I would decline this invitation. In addition to the
almost insuperable presumption against the constitutionality
of prior restraints even under a recognized exception,
and however laudable the State's motivation for imposing
restraints in this case,21 there are compelling *595 reasons
for not carving out a new exception to the rule against prior
censorship of publication.
1
Much of the information that the Nebraska courts *596
enjoined petitioners from publishing was already in t public
domain, having been revealed in open court proceedings or
through public documents. Our prior cases have foreclosed
any serious contention that further disclosure of such
information can be suppressed before publication or even
punished after publication. “A trial is a public event. What
transpires in the court room is public property. . . . Those
who see and hear what transpired can report it with impunity.
There is no special perquisite of the judiciary which enables
it, as distinguished from other institutions of democratic
government, to suppress, edit, or censor events which
transpire in proceedings before it.” Craig v. Harney, 331 U.S.,
at 374, 67 S.Ct., at 1254. Similarly, Estes v. Texas, 381 U.S.,
at 541-542, 85 S.Ct., at 1632, a case involving the Sixth
Amendment right to a fair trial, observed: “(R)eporters of
all media . . . are plainly free to report whatever occurs in
open court through their respective media. This was settled in
**2821 Bridges v. California, 314 U.S. 252, 62 S.Ct. 190, 86
L.Ed. 192 (1941), and Pennekamp v. Florida, 328 U.S. 331,
66 S.Ct. 1029, 90 L.Ed. 1295 (1946), which we reaffirm.” See
also Id., at 583-585, 85 S.Ct., at 1653-1654 (Warren, C. J.,
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concurring). And Sheppard v. Maxwell, 384 U.S., at 362-363,
86 S.Ct., at 1582, a case that detailed numerous devices that
could be employed for ensuring fair trials, explicitly reiterated
that “(o)f course, there is nothing that proscribes the press
from reporting events that transpire in the courtroom.” See
also Id., at 350, 86 S.Ct., at 1515; Stroble v. California, 343
U.S. 181, 193, 72 S.Ct. 599, 605, 96 L.Ed. 872 (1952). The
continuing vitality of these statements was reaffirmed only
last Term in Cox Broadcasting Corp. v. Cohn, a case involving
a suit for damages brought after publication under state law
recognizing the privacy interest of its citizens. In holding that
*597 a “State may (not) impose sanctions on the accurate
publication of the name of a rape victim obtained from public
records,” 420 U.S., at 491, 95 S.Ct., at 1044, we observed:
“(I)n a society in which each individual has but limited
time and resources with which to observe at first hand the
operations of his government, he relies necessarily upon the
press to bring to him in convenient form the facts of those
operations. Great responsibility is accordingly placed upon
the news media to report fully and accurately the proceedings
of government, and official records and documents open to
the public are the basic data of governmental operations.
Without the information provided by the press most of us
and many of our representatives would be unable to vote
intelligently or to register opinions on the administration of
government generally. With respect to judicial proceedings in
particular, the function of the press serves to guarantee the
fairness of trials and to bring to bear the beneficial effects
of public scrutiny upon the administration of justice. See
Sheppard v. Maxwell, 384 U.S. 333, 350, 86 S.Ct. 1507, 1515,
16 L.Ed.2d 600 (1966).
“Appellee has claimed in this litigation that the efforts of
the press have infringed his right to privacy by broadcasting
to the world the fact that his daughter was a rape victim.
The commission of crime, prosecutions resulting from it, and
judicial proceedings arising from the prosecutions, however,
are without question events of legitimate concern to the public
and consequently fall within the responsibility of the press to
report the operations of government.
“The special protected nature of accurate reports of judicial
proceedings has repeatedly been recognized.” Id., at 491-492,
95 S.Ct., at 1044-1045 (emphasis supplied).
*598 “By placing the information in the public domain
on official court records, the State must be presumed to
have concluded that the public interest was thereby being
served. Public records by their very nature are of interest

to those concerned with the administration of government,
and a public benefit is performed by the reporting of the
true contents of the records by the media. The freedom of
the press to publish that information appears to us to be of
critical importance to our type of government in which the
citizenry is the final judge of the proper conduct of public
business. In preserving that form of government the First and
Fourteenth Amendments command nothing less than that the
States may not impose sanctions on the publication of truthful
information contained in official court records open to public
inspection. “ Id., at 495, 95 S.Ct., at 1046 (emphasis supplied).
See also Id., at 496, 95 S.Ct., at 1046. Prior restraints
are particularly anathematic to the First Amendment, and
any immunity from punishment subsequent to publication
of given material applies A fortiori to immunity from
suppression of that material before publication. Thus, in light
of Craig, which involved a contempt citation for a threat to
the administration of justice, and Cox Broadcasting, which
similarly involved an attempt to establish civil liability after
**2822 publication, it should be clear that no injunction
against the reporting of such information can be permissible.
2
The order of the Nebraska Supreme Court also applied,
of course, to “confessions” and other information “strongly
implicative” of the accused which were obtained from sources
other than official records or open *599 court proceedings.
But for the reasons that follow reasons equally applicable
to information obtained by the press from official records
or public court proceedings I believe that the same rule
against prior restraints governs any information pertaining to
the criminal justice system, even if derived from nonpublic
sources and regardless of the means employed by the press in
its acquisition.
The only exception that has thus far been recognized even
in dictum to the blanket prohibition against prior restraints
against publication of material which would otherwise be
constitutionally shielded was the “military security” situation
addressed in New York Times Co. v. United States. But unlike
the virtually certain, direct, and immediate harm required for
such a restraint under Near and New York Times, the harm to
a fair trial that might otherwise eventuate from publications
which are suppressed pursuant to orders such as that under
review must inherently remain speculative.
A judge importuned to issue a prior restraint in the pretrial
context will be unable to predict the manner in which the
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potentially prejudicial information would be published, the
frequency with which it would be repeated or the emphasis
it would be given, the context in which or purpose for
which it would be reported, the scope of the audience
that would be exposed to the information,22 *600 or the
impact, evaluated in terms of current standards for assessing
juror impartiality,23 the information would have on that
audience. These considerations would render speculative the
prospective impact on a fair trial of reporting even an alleged
confession or other information “strongly implicative” of the
accused. Moreover, we can take judicial notice of the fact that
given the prevalence of plea bargaining, few criminal cases
proceed to trial, and the judge would thus have to predict
what the likelihood was that a jury would even have to be
impaneled.24 Indeed, even in cases that do proceed to trial,
the material sought to be suppressed before trial will often
be admissible and may be admitted in **2823 any event.25
*601 And, more basically, there are adequate devices for
screening from jury duty those individuals who have in fact
been exposed to prejudicial pretrial publicity.
Initially, it is important to note that once the jury is impaneled,
the techniques of sequestration of jurors and control over
the courtroom and conduct of trial should prevent prejudicial
publicity from infecting the fairness of judicial proceedings.26
Similarly, judges may stem much of the flow of prejudicial
publicity at its source, before it is obtained by representatives
of the press.27 But even if the press nevertheless obtains
potentially prejudicial information and decides to publish
that information, *602 the Sixth Amendment rights of the
accused may still be adequately protected. In particular, the
trial judge should employ the Voir dire to probe fully into
the effect of publicity. The judge should broadly explore
such matters as the extent to which prospective jurors had
read particular news accounts or whether they had heard
about incriminating data such as an alleged confession or
statements by purportedly reliable sources concerning the
defendant's guilt. See, E. g., Ham v. South Carolina, 409
U.S. 524, 531-534, 93 S.Ct. 848, 852-854, 35 L.Ed.2d 46
(1973) (opinion of Marshall, J.); Swain v. Alabama, 380
U.S. 202, 209-222, 85 S.Ct. 824, 829-836, 13 L.Ed.2d 759
(1965). Particularly in cases of extensive publicity, defense
counsel should be accorded more latitude in personally
asking or tendering searching questions that might root out
indications of bias, both to facilitate intelligent exercise
of peremptory challenges and to help uncover factors that
would dictate disqualification for cause. Indeed, it may
sometimes be necessary to question on Voir dire prospective

jurors individually or in small groups, both to maximize the
likelihood that members of the venire will respond honestly
to questions concerning bias, and to avoid contaminating
unbiased members of the venire when other members disclose
prior knowledge of prejudicial information. Moreover, Voir
dire(may indicate the need to grant a brief continuance28
**2824 or to grant a change of venue,29 techniques that
can effectively *603 mitigate any publicity at a particular
time or in a particular locale. Finally, if the trial court fails
or refuses to utilize these devices effectively, there are the
“palliatives” of reversals on appeal and directions for a new
trial. Sheppard v. Maxwell, 384 U.S., at 363, 86 S.Ct., at
1522.30 We have indicated that even in a case involving
outrageous publicity and a “carnival atmosphere” in the
courtroom, “these procedures would have been sufficient to
guarantee (the defendant) a fair trial . . . .” Id., at 358, 86
S.Ct., at 1520. See generally Id., at 358-363, 86 S.Ct., at
1519-1522; cf. Times-Picayune Pub. Corp. v. Schulingkamp,
419 U.S. 1301, 1308, 95 S.Ct. 1, 5, 42 L.Ed.2d 17, and n.
3 (1974) (Powell, J., in chambers). For this reason, the one
thing Sheppard did not approve was “any direct limitations
on the freedom traditionally exercised by the news media.”
384 U.S., at 350, 86 S.Ct., at 1515.31 Indeed, the *604
traditional techniques approved in Sheppard for ensuring fair
trials would have been adequate in every case in which we
have found that a new trial was required due to lack of
fundamental fairness to the accused.
For these reasons alone I would reject the contention that
speculative deprivation of an accused's Sixth Amendment
right to an impartial jury is comparable to the damage to
the Nation or its people that Near and New York Times
would have found sufficient to justify a prior restraint on
reporting. Damage to that Sixth Amendment right could never
be considered so direct, immediate and irreparable, and based
on such proof rather than speculation, that prior restraints on
the press could be justified on this basis.
C
There are additional, practical reasons for not starting down
the path urged by respondents.32 The exception *605 to
the prohibition **2825 of prior restraints adumbrated in
Near and New York Times involves no judicial weighing of
the countervailing public interest in receiving the suppressed
information; the direct, immediate, and irreparable harm that
would result from disclosure is simply deemed to outweigh
the public's interest in knowing, for example, the specific
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details of troop movements during wartime. As the Supreme
33

Court of Nebraska itself admitted, however, any attempt
to impose a prior restraint on the reporting of information
concerning the operation of the criminal justice system will
inevitably involve the courts in an Ad hoc evaluation of the
need for the public to receive particular information that might
nevertheless implicate the accused as the perpetrator of a
crime. For example, disclosure of the *606 circumstances
surrounding the obtaining of an involuntary confession or
the conduct of an illegal search resulting in incriminating
fruits may be the necessary predicate for a movement to
reform police methods, pass regulatory statutes, or remove
judges who do not adequately oversee law enforcement
activity; publication of facts surrounding particular pleabargaining proceedings or the practice of plea bargaining
generally may provoke substantial public concern as to the
operations of the judiciary or the fairness of prosecutorial
decisions; reporting the details of the confession of one
accused may reveal that it may implicate others as well, and
the public may rightly demand to know what actions are
being taken by law enforcement personnel to bring those
other individuals to justice; commentary on the fact that
there is strong evidence implicating a government official in
criminal activity goes to the very core of matters of public
concern, and even a brief delay in reporting that information
shortly before an election may have a decisive impact on the
outcome of the democratic process, see Carroll v. Princess
Anne, 393 U.S., at 182, 89 S.Ct., at 352; dissemination of
the fact that indicted individuals who had been accused of
similar misdeeds in the past had not been prosecuted or had
received only mild sentences may generate crucial debate on
the functioning of the criminal justice system; revelation of
the fact that despite apparently overwhelming evidence of
guilt, prosecutions were dropped or never commenced against
large campaign contributors or members of special interest
groups may indicate possible corruption among government
officials; and disclosure of the fact that a suspect has been
apprehended as the perpetrator of a heinous crime may be
necessary to calm community fears that the actual perpetrator
is still at large. Cf. *607 Times-Picayune Pub. Corp. v.
Schulingkamp, 419 U.S., at 1302, 95 S.Ct., at 2 (Powell, J.,
in chambers).34 all of these **2826 situations, judges would
be forced to evaluate whether the public interest in receiving
the information outweighed the speculative impact on Sixth
Amendment rights.
These are obviously only some examples of the problems that
plainly would recur, not in the almost theoretical situation
of suppressing disclosure of the location of troops during

wartime, but on a regular basis throughout the courts of the
land. Recognition of any judicial authority to impose prior
restraints on the basis of harm to the Sixth Amendment rights
of particular defendants, especially since that harm must
remain speculative, will thus inevitably interject judges at
all levels into censorship roles that are simply inappropriate
and impermissible under the First Amendment. Indeed, the
potential for arbitrary and excessive judicial utilization of any
such power would be exacerbated by the fact that judges and
committing magistrates might in some cases be determining
the propriety of publishing information that reflects on their
competence, integrity, or general performance on the bench.
There would be, in addition, almost intractable procedural
difficulties associated with any attempt to impose prior
restraints on publication of information relating to pending
criminal proceedings, and the ramifications of these
procedural difficulties would accentuate the burden on
First Amendment rights. The incentives and dynamics of
the system of prior restraints would inevitably lead to
overemployment of the technique. In order to minimize
pretrial publicity against *608 his clients and preempt ineffective-assistance-of-counsel claims, counsel for
defendants might routinely seek such restrictive orders.
Prosecutors would often acquiesce in such motions to avoid
jeopardizing a conviction on appeal. And although judges
could readily reject many such claims as frivolous, there
would be a significant danger that judges would nevertheless
be predisposed to grant the motions, both to ease their task
of ensuring fair proceedings and to insulate their conduct
in the criminal proceeding from reversal. We need not raise
any specter of floodgates of litigation or drain on judicial
resources to note that the litigation with respect to these
motions will substantially burden the media. For to bind
the media, they would have to be notified and accorded
an opportunity to be heard. See, E. g., Carroll v. Princess
Anne, supra; McKinney v. Alabama, 424 U.S. 669, 96 S.Ct.
1189, 47 L.Ed.2d 387 (1976). This would at least entail the
possibility of restraint proceedings collateral to every criminal
case before the courts, and there would be a significant
financial drain on the media involuntarily made parties to
these proceedings. Indeed, small news organs on the margin
of economic viability might choose not to contest even
blatantly unconstitutional restraints or to avoid all crime
coverage, with concomitant harm to the public's right to be
informed of such proceedings.35 Such acquiescence might
also mean that significant erroneous precedents will remain
unchallenged to be relied on for even broader restraints in the
future. Moreover, these collateral restraint proceedings would
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be unlikely to result in equal treatment of all *609 organs of
36

the media and, even if all the press could be brought into
the proceeding, would often be ineffective, since disclosure
**2827 of incriminating material may transpire before an
effective restraint could be imposed.37
To be sure, because the decision to impose such restraints
even on the disclosure of supposedly narrow categories
of information would depend on the facts of each case,
and because precious First Amendment rights are at stake,
those who could afford the substantial costs would seek
appellate review. But that review is often inadequate, since
delay inherent in judicial proceedings could itself destroy the
contemporary news value of the information the press seeks
to disseminate.38 As one commentator has observed:
“Prior restraints fall on speech with a brutality and a finality
all their own. Even if they are ultimately lifted they cause
irremediable loss a loss in the immediacy, the impact, of
speech. . . . Indeed it is the hypothesis of the First Amendment
that injury is inflicted on our society when we stifle the
immediacy of speech.” A. Bickel, The Morality of Consent
61 (1975).39
*610 And, as noted, given the significant financial
disincentives, particularly on the smaller organs of the
media,40 to challenge any **2828 restrictive orders once
they are imposed *611 by trial judges, there is the distinct
possibility that many erroneous impositions would remain
uncorrected.41

III
I unreservedly agree with Mr. Justice Black that “free speech
and fair trials are two of the most cherished policies of our
civilization, and it would be a trying task to choose between
them.” Bridges v. California, 314 U.S., at 260, 62 S.Ct., at
192. But I would reject the notion that a *612 choice is
necessary, that there is an inherent conflict that cannot be
resolved without essentially abrogating one right or the other.
To hold that courts cannot impose any prior restraints on
the reporting of or commentary upon information revealed
in open court proceedings, disclosed in public documents,
or divulged by other sources with respect to the criminal
justice system is not, I must emphasize, to countenance the
sacrifice of precious Sixth Amendment rights on the altar
of the First Amendment. For although there may in some
instances be tension between uninhibited and robust reporting

by the press and fair trials for criminal defendants, judges
possess adequate tools short of injunctions against reporting
for relieving that tension. To be sure, these alternatives may
require greater sensitivity and effort on the part of judges
conducting criminal trials than would the stifling of publicity
through the simple expedient of issuing a restrictive order on
the press; but that sensitivity and effort is required in order to
ensure the full enjoyment and proper accommodation of both
First and Sixth Amendment rights.
There is, beyond peradventure, a clear and substantial
damage to freedom of the press whenever even a temporary
restraint is imposed on reporting of material concerning
the operations of the criminal justice system, an institution
of such pervasive influence in our constitutional scheme.
And the necessary impact of reporting even confessions
can never be so direct, immediate, and irreparable that
I would give credence to any notion that prior restraints
may be imposed on that rationale. It may be that such
incriminating material would be of such slight news value or
so inflammatory in particular cases that responsible organs
of the media, in an exercise of self-restraint, would choose
not to publicize that material, and not make the judicial task
of safeguarding *613 precious rights of criminal defendants
more difficult. Voluntary codes such as the Nebraska BarPress Guidelines are a commendable acknowledgment by
the media that constitutional prerogatives bring enormous
responsibilities, and I would encourage continuation of such
voluntary cooperative efforts between the bar and the media.
However, the press may be arrogant, tyrannical, abusive,
and sensationalist, just as it may be incisive, probing, and
informative. But at least in the context of prior restraints on
publication, the decision of what, when, and how to publish
is for editors, not judges. See, e. g., Near v. Minnesota
ex rel. Olson, 283 U.S., at 720, 51 S.Ct., at 632; Cox
Broadcasting Corp. v. Cohn, 420 U.S., at 496, 95 S.Ct., at
1047; Miami Herald Plishing Co. v. Tornillo, 418 U.S., at
258, 94 S.Ct., at 2839; Id., at 259, 94 S.Ct., at 2840 (White,
J., concurring); Cf. New York Times Co. v. Sullivan, 376
U.S., at 269-283, 84 S.Ct., at 720-727. Every restrictive order
imposed on the **2829 press in this case was accordingly
an unconstitutional prior restraint on the freedom of the
press, and I would therefore reverse the judgment of the
Nebraska Supreme Court and remand for further proceedings
not inconsistent with this opinion.
APPENDIX TO OPINION OF
CONCURRING IN JUDGMENT
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NEBRASKA
BAR-PRESS
GUIDELINES
FOR
DISCLOSURE AND REPORTING OF INFORMATION
RELATING TO IMMINENT OR PENDING CRIMINAL
LITIGATION
These voluntary guidelines reflect standards which bar and
news media representatives believe are a reasonable means
of accommodating, on a voluntary basis, the correlative
constitutional rights of free speech and free press with the
right of an accused to a fair trial. They *614 are not intended
to prevent the news media from inquiring into and reporting
on the integrity, fairness, efficiency and effectiveness of law
enforcement, the administration of justice, or political or
governmental questions whenever involved in the judicial
process.
As a voluntary code, these guidelines do not necessarily
reflect in all respects what the members of the bar or the news
media believe would be permitted or required by law.
Information Generally Appropriate for Disclosure, Reporting
Generally, it is appropriate to disclose and report the
following information:
1. The arrested person's name, age, residence, employment,
marital status and similar biographical information.
2. The charge, its text, any amendments thereto, and, if
applicable, the identity of the complainant.
3. The amount or conditions of bail.
4. The identity of and biographical information concerning
the complaining party and victim, and, if a death is involved,
the apparent cause of death unless it appears that the cause of
death may be a contested issue.
5. The identity of the investigating and arresting agencies and
the length of the investigation.
6. The circumstances of arrest, including time, place,
resistance, pursuit, possession of and all weapons used, and
a description of the items seized at the time of arrest. It is
appropriate to disclose and report at the time of seizure the
description of physical evidence subsequently seized other
than a confession, admission or statement. It is appropriate
to disclose and report the subsequent finding of weapons,
bodies, contraband, stolen property and similar physical items
if, in view *615 of the time and other circumstances, such

disclosure and reporting are not likely to interfere with a fair
trial.
7. Information disclosed by the public records, including all
testimony and other evidence adduced at the trial.
Information Generally Not Appropriate for Disclosure,
Reporting
Generally, it is not appropriate to disclose or report the
following information because of the risk of prejudice to the
right of an accused to a fair trial:
1. The existence or contents of any confession, admission
or statement given by the accused, except it may be stated
that the accused denies the charges made against him. This
paragraph is not intended to apply to statements made by the
accused to representatives of the news media or to the public.
2. Opinions concerning the guilt, the innocence or the
character of the accused.
3. Statements predicting or influencing the outcome of the
trial.
4. Results of any examination or tests or the accused's refusal
or failure to submit to an examination or test.
5. Statements or opinions concerning the credibility or
anticipated testimony of prospective witnesses.
**2830 6. Statements made in the judicial proceedings
outside the presence of the jury relating to confessions or
other matters which, if reported, would likely interfere with
a fair trial.
Prior Criminal Records
Lawyers and law enforcement personnel should not volunteer
the prior criminal records of an accused except to aid in his
apprehension or to warn the public of any dangers he presents.
The news media can obtain prior criminal records from the
public records of the courts, *616 police agencies and other
governmental agencies and from their own files. The news
media acknowledge, however, that publication or broadcast
of an individual's criminal record can be prejudicial, and its
publication or broadcast should be considered very carefully,
particular after the filing of formal charges and as the time of
the trial approaches, and such publication or broadcast should
generally be avoided because readers, viewers and listeners
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are potential jurors and an accused is presumed innocent until
proven guilty.
Photographs
1. Generally, it is not appropriate for law enforcement
personnel to deliberately pose a person in custody for
photographing or televising by representatives of the news
media.
2. Unposed photographing and televising of an accused
outside the courtroom is generally appropriate, and law
enforcement personnel should not interfere with such
photographing or televising except in compliance with an
order of the court or unless such photographing or televising
would interfere with their official duties.
3. It is appropriate for law enforcement personnel to release to
representatives of the news media photographs of a suspect or
an accused. Before publication of any such photographs, the
news media should eliminate any portions of the photographs
that would indicate a prior criminal offense or police record.
Continuing Committee for Cooperation
The members of the bar and the news media recognize
the desirability of continued joint efforts in attempting to
resolve any areas of differences that may arise in their mutual
objective of assuring to all Americans both the correlative
constitutional rights to freedom *617 of speech and press
and to a fair trial. The bar and the news media, through
their respective associations, have determined to establish a

permanent committee to revise these guidelines whenever
this appears necessary or appropriate, to issue opinions as
to their application to specific situations, to receive, evaluate
and make recommendations with respect to complaints and to
seek to effect through educational and other voluntary means
a proper accommodation of the constitutional correlative
rights of free speech, free press and fair trial.
June, 1970
Mr. Justice STEVENS, concurring in the judgment.
For the reasons eloquently stated by Mr. Justice BRENNAN, I
agree that the judiciary is capable of protecting the defendant's
right to a fair trial without enjoining the press from publishing
information in the public domain, and that it may not do so.
Whether the same absolute protection would apply no matter
how shabby or illegal the means by which the information
is obtained, no matter how serious an intrusion on privacy
might be involved, no matter how demonstrably false the
information might be, no matter how prejudicial it might be to
the interests of innocent persons, and no matter how perverse
the motivation for publishing it, is a question I would not
answer without further argument. See Ashwander v. TVA,
297 U.S. 288, 346-347, 56 S.Ct. 466, 482-483, 80 L.Ed. 688
(Brandeis, J., concurring). I do, however, subscribe to most of
what Mr. Justice BRENNAN says and, if ever required to face
the issues squarely, may well accept his ultimate conclusion.
All Citations
427 U.S. 539, 96 S.Ct. 2791, 49 L.Ed.2d 683, 1 Media L. Rep.
1064

Footnotes

*
1

2

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499, 505.
These Guidelines are voluntary standards adopted by members of the state bar and news media to deal with the reporting
of crimes and criminal trials. They outline the matters of fact that may appropriately be reported, and also list what
items are not generally appropriate for reporting, including confessions, opinions on guilt or innocence, statements that
would influence the outcome of a trial, the results of tests or examinations, comments on the credibility of witnesses, and
evidence presented in the jury's absence. The publication of an accused's criminal record should, under the Guidelines,
be “considered very carefully.” The Guidelines also set out standards for taking and publishing photographs, and set up
a joint bar-press committee to foster cooperation in resolving particular problems that emerge.
In the interim, petitioners applied to Mr. Justice Blackmun as Circuit Justice for a stay of the State District Court's order.
He postponed ruling on the application out of deference to the Nebraska Supreme Court, 423 U.S. 1319, 96 S.Ct. 237, 46
L.Ed.2d 199 (1975) (in chambers); when he concluded that the delay before that court had “exceed(ed) tolerable limits,”
he entered an order. 423 U.S. 1327, 1329, 96 S.Ct. 251, 253, 46 L.Ed.2d 237 (1975) (in chambers). We need not set
out in detail Mr. Justice Blackmun's careful decision on this difficult issue. In essence he stayed the order insofar as it
incorporated the admonitory Bar-Press Guidelines and prohibited reporting of some other matters. But he declined “at

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

26

Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976)

Previous View

96 S.Ct. 2791, 49 L.Ed.2d 683, 1 Media L. Rep. 1064

3

4

5

6
7

8

9

10

least on an application for a stay and at this distance, (to) impose a prohibition upon the Nebraska courts from placing
any restrictions at all upon what the media may report prior to trial.” Id., at 1332, 96 S.Ct., at 255. He therefore let stand
that portion of the District Court's order that prohibited reporting the existence or nature of a confession, and declined
to prohibit that court from restraining publication of facts that were so “highly prejudicial” to the accused or “strongly
implicative” of him that they would “irreparably impair the ability of those exposed to them to reach an independent and
impartial judgment as to guilt.” Id., at 1333, 96 S.Ct., at 256. Subsequently, petitioners applied for a more extensive stay;
this was denied by the full Court. 423 U.S. 1027, 96 S.Ct. 557, 46 L.Ed.2d 401 (1975).
The Warren Commission conducting an inquiry into the murder of President Kennedy implied grave doubts whether,
after the dissemination of “a great deal of misinformation” prejudicial to Oswald, a fair trial could be had. Report of the
President's Commission on the Assassination of President John F. Kennedy 231 (1964). Probably the same could be
said in turn with respect to a trial of Oswald's murderer even though a multitude were eyewitnesses to the guilty act.
See generally Id., at 231-242; Jaffe, Trial by Newspaper, 40 N.Y.U.L.Rev. 504 (1965); Powell, The Right to a Fair Trial,
51 A.B.A.J. 534 (1965).
The record also reveals that counsel for both sides acted responsibly in this case, and there is no suggestion that either
sought to use pretrial news coverage for partisan advantage. A few days after the crime, newspaper accounts indicated
that the prosecutor had announced the existence of a confession; we learned at oral argument that these accounts were
false, although in fact a confession had been made. Tr. of Oral Arg. 36-37, 59.
In Near v. Minnesota, Chief Justice Hughes was also able to say: “There is also the conceded authority of courts to
punish for contempt when publications directly tend to prevent the proper discharge of judicial functions.” 283 U.S., at
715, 51 S.Ct., at 631. A subsequent line of cases limited sharply the circumstances under which courts may exact such
punishment. See Craig v. Harney, 331 U.S. 367, 67 S.Ct. 1249, 91 L.Ed. 1546 (1947); Pennekamp v. Florida, 328 U.S.
331, 66 S.Ct. 1029, 90 L.Ed. 1295 (1946); Bridges v. California, 314 U.S. 252, 62 S.Ct. 190, 86 L.Ed. 192 (1941). Because
these cases deal with punishment based on contempt, however, they deal with problems substantially different from
those raised by prior restraint. See also Barist, The First Amendment and Regulation of Prejudicial Publicity An Analysis,
36 Ford.L.Rev. 425, 433-442 (1968).
See A. Bickel, The Morality of Consent 61 (1975).
The respondent and intervenors argue here that a change of venue would not have helped, since Nebraska law permits
a change only to adjacent counties, which had been as exposed to pretrial publicity in this case as Lincoln County. We
have held that state laws restricting venue must on occasion yield to the constitutional requirement that the State afford
a fair trial. Groppi v. Wisconsin, 400 U.S. 505, 91 S.Ct. 490, 27 L.Ed.2d 571 (1971). We note also that the combined
population of Lincoln County and the adjacent counties is over 80,000 providing a substantial pool of prospective jurors.
Closing of pretrial proceedings with the consent of the defendant when required is also recommended in guidelines that
have emerged from various studies. At oral argument petitioners' counsel asserted that judicially imposed restraints on
lawyers and others would be subject to challenge as interfering with press rights to news sources. Tr. of Oral Arg. 7-8.
See E. g., Chicago Council of Lawyers v. Bauer, 7 Cir., 522 F.2d 242 (CA7 1975), cert. denied, Sub nom. Cunningham v.
Chicago Council of Lawyers, 427 U.S. 912, 96 S.Ct. 3201, 49 L.Ed.2d 1204. We are not now confronted with such issues.
We note that in making its proposals, the American Bar Association recommended strongly against resort to direct
restraints on the press to prohibit publication. American Bar Association Project on Standards for Criminal Justice, Fair
Trial and Free Press 68-73 (App. Draft 1968). Other groups have reached similar conclusions. See Report of the Judicial
Conference Committee on the Operation of the Jury System, “Free Press-Fair Trial” Issue, 45 F.R.D. 391, 401-403 (1968);
Special Committee on Radio, Television, and the Administration of Justice of the Association of the Bar of the City of
New York, Freedom of the Press and Fair Trial 10-11 (1967).
Here, for example, the Nebraska Supreme Court decided that the District Court had no jurisdiction of the petitioners
except by virtue of their voluntary submission to the jurisdiction of that court when they moved to intervene. Except for the
intervention which placed them within reach of the court, the Nebraska Supreme Court conceded, the petitioners “could
have ignored the (restraining) order . . . .” State v. Simants, 194 Neb. 783, 795, 236 N.W.2d 794, 802 (1975).
Assuming, Arguendo, That these problems are within reach of legislative enactment, or that some application of evolving
concepts of long-arm jurisdiction would solve the problems of personal jurisdiction, even a cursory examination suggests
how awkwardly broad prior restraints on publication, directed not at named parties but at large, would fit into our
jurisprudence. The British experience is in sharp contrast for a variety of reasons; Great Britain has a smaller and unitary
court system permitting the development of a manageable system of prior restraints by the application of the constructive
contempt doctrine. Cf. n. 5, Supra, At 17; see generally Maryland v. Baltimore Radio Show, 338 U.S. 912, 921-936, 70
S.Ct. 252, 256-265, 94 L.Ed. 562 (1950) (App. to opinion of Frankfurter, J., respecting denial of certiorari); Gillmor, Free
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Press and Fair Trial in English Law, 22 Wash. & Lee L.Rev. 17 (1965). Moreover, any comparison between the two
systems must take into account that although England gives a very high place to freedom of the press and speech, its
courts are not subject to the explicit strictures of a written constitution.
In Times-Picayune Pub. Corp. v. Schulingkamp, 419 U.S. 1301, 1307, 95 S.Ct. 1, 4, 42 L.Ed.2d 17 (1974), an in-chambers
opinion, I noted that there is a heavy presumption against the constitutional validity of a court order restraining pretrial
publicity.
In referring to the “press” and to “publication” in this opinion, I of course use those words as terms of art that encompass
broadcasting by the electronic media as well.
A copy of the “Nebraska Bar-Press Guidelines,” ostensibly a voluntary code formulated by representatives of the media
and the bar, was attached to the order. The Guidelines, which are similar to voluntary codes adhered to by the press in
several States, are attached as an appendix to this opinion.
Excepted from the scope of the County Court's order were: (1) factual statements of the accused's name, age, residence,
occupation, and family status; (2) the circumstances of the arrest (time and place, identity of the arresting and investigating
officers and agencies, and the length of the investigation); (3) the nature, substance, and text of the charge; (4) quotations
from, or any reference without comment to, public records or communications heretofore disseminated to the public;
(5) the scheduling and result of any stage of the judicial proceeding held in open court; (6) a request for assistance in
obtaining evidence; and (7) a request for assistance in obtaining the names of possible witnesses. The court also ordered
that a copy of the preliminary hearing proceedings was to be made available to the public at the expiration of the order.
The court apparently believed that a public preliminary hearing was required by state law. The Nebraska Supreme
Court subsequently held that the pertinent state statute did not require that pretrial hearings be open to the public. Both
petitioners and the State of Nebraska agree that the question whether preliminary hearings may be closed to the public
consistently with the “Public Trial” Clause of the Sixth Amendment is not before us, and it is therefore one on which I
would express no views.
The Nebraska Bar-Press Guidelines, see appendix to this opinion, were “clarified” as follows, Amended Pet. for Cert.
10a-11a:
“1. It is hereby stated the trial of the case commences when a jury is empaneled to try the case, and that all reporting
prior to that event, specifically including the preliminary hearing is ‘pre-trial’ publicity.
“2. It would appear that defendant has made a statement or confession to law enforcement officials that it is inappropriate
to report the existence of such statement or the contents of it.
“3. It appears that the defendant may have made statements against interest to James Robert Boggs, Amos Simants
and Grace Simants, and may have left a note in the William Boggs residence, and that the nature of such statements,
or the fact that such statements were made, or the nature of the testimony of these witnesses with reference to such
statements in the preliminary hearing will not be reported.
“4. The non-technical aspects of the testimony of Dr. Miles Foster may be reported within the guidelines and at the careful
discretion of the press. The testimony of this witness dealing with technical subjects, tests or investigations performed or
the results thereof, or his opinions or conclusions as a result of such tests or investigations will not be reported.
“5. The general physical facts found at the scene of the crime may be reported within the guidelines and at the careful
discretion of the press. However, the identity of the person or persons allegedly sexually assaulted or the details of any
alleged assault by the defendant will not be reported.
“6. The exact nature of the limitations of publicity as entered by this order will not be reported. That is to say, the fact
of the entering of this order limiting pre-trial publicity and the adoption of the Bar-Press Guidelines may be reported,
but specific reference to confessions, statements against interest, witnesses or type of evidence to which this order will
apply will not be reported.”
An additional portion of the order relating to the press' accommodations in the courtroom and the taking of photographs in
the courthouse was not contested below and is not before this Court. The full order, including its references to confessions,
was read in open court.
Mr. Justice Blackmun's view of the burden of proof for imposing such restraints was as follows: “The accused, and the
prosecution if it joins him, bears the burden of showing that publicizing particular facts will irreparably impair the ability of
those exposed to them to reach an independent and impartial judgment as to guilt.” 423 U.S., at 1333, 96 S.Ct., at 256.
The in-chambers opinion also stayed any prohibition concerning reporting of the pending application for relief in the
Supreme Court of Nebraska, but permitted a prohibition of reporting of the two in-chambers opinions to the extent they
contained “facts properly suppressed.” Id., at 1334, 96 S.Ct., at 256. Nothing in the opinion was to be “deemed as barring
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what the District Judge may impose by way of restriction on what the parties and officers of the court may say to any
representative of the media.” Ibid.
Two justices of the Supreme Court of Nebraska dissented on jurisdictional grounds similar to those that formed the
predicate for that court's earlier Per curiam statement, and two other justices who agreed with those jurisdictional claims
nevertheless joined the Per curiam to avoid a procedural deadlock.
These rulings resulted in the paradoxical situation that “(petitioners) could have ignored the (County Court's) order”
because that court had not obtained personal jurisdiction over them and because “courts have no general power in
any kind of case to enjoin or restrain ‘everybody,’ ” State v. Simants, 194 Neb. 783, 795, 236 N.W.2d 794, 802 (1975).
However, because they had improperly intervened in the criminal case (from which they could not appeal), a prior restraint
could issue against them. Indeed, the court noted that the prior restraint “applies only to (petitioners)” and not to any
other organs of the media. Id., at 788, 236 N.W.2d, at 798.
See n. 21, Infra.
The evidence relied on by the Nebraska Supreme Court included the following: The fact that before entry of the restrictive
order, certain newspapers had reported information “which, if true, tended clearly to connect the accused with the
slayings,” 194 Neb., at 796, 236 N.W.2d, at 802; the fact that “counsel for the media stated that it is already doubtful
that an unbiased jury can be found to hear the Simants case in Lincoln County,” Id., at 797, 236 N.W.2d, at 803; the
fact that Nebraska law required the trial to transpire within six months of the date the information was filed, Ibid.; the
relatively small population of the counties to which Nebraska law would permit a change of venue, Id., at 797-798, 236
N.W.2d, at 803; the “mere heinousness or enormity of a crime”; and “the trial court's own knowledge of the surrounding
circumstances,” Id., at 798, 236 N.W.2d, at 803.
The Nebraska Supreme Court also “adopted” American Bar Association Project on Standards for Criminal Justice, Fair
Trial and Free Press s 3.1, Pretrial Hearings (App. Draft 1968), which provides for exclusion of the press and public from
pretrial hearings under certain circumstances, and remanded the case to the District Court to consider any applications to
close future pretrial proceedings under that standard. The constitutionality of closing pretrial proceedings under specific
conditions is not before us, and is a question on which I would intimate no views.
Justices Stewart and Marshall and I noted that we would have granted the application for a stay.
Justices Stewart and Marshall and I dissented from denial of the motions to expedite and to grant a stay; Mr. Justice
White dissented from the latter motion to the extent the state courts had prohibited the reporting of information publicly
disclosed during the preliminary hearing in the underlying criminal proceeding.
Although the order of the Nebraska Supreme Court expired when the jury in State v. Simants was impaneled and
sequestered on January 7, 1976, this case is not moot. This is a paradigmatic situation of “short term orders, capable
of repetition, yet evading review.” E. g., Southern Pacific Terminal Co. v. ICC, 219 U.S. 498, 515, 31 S.Ct. 279, 283,
55 L.Ed. 310 (1911). It is evident that the decision of the Nebraska Supreme Court will subject petitioners to future
restrictive orders with respect to pretrial publicity, and that the validity of these orders, which typically expire when the
jury is sequestered, generally cannot be fully litigated within that period of time. See, E. g., Weinstein v. Bradford, 423
U.S. 147, 149, 96 S.Ct. 347, 348, 46 L.Ed.2d 350 (1975). See also Carroll v. Princess Anne, 393 U.S. 175, 178-179,
89 S.Ct. 347, 350, 21 L.Ed.2d 325 (1968).
Counsel informs us that Simants had subsequently been tried, convicted, and sentenced to death, and that his appeal is
currently pending in the Nebraska Supreme Court. Simants' defense rested on a plea of not guilty by reason of insanity,
and all of the information which remained unreported during the pretrial period was ultimately received in evidence. The
trial judge also declined to close further pretrial hearings, granted Simants' requests to sequester the jury and conduct Voir
dire with no more than four prospective jurors present at one time, and denied Simants' request for a change of venue. A
Jackson v. Denno (378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d 908 (1964)) hearing and the first day of Voir dire were also
closed to the public. Petitioners have challenged the latter rulings, and that litigation is still pending in the state courts.
The precise scope of these terms is not, of course, self-evident. Almost any statement may be an “admission against
interest” if, for example, it can be shown to be false and thus destructive of the accused's credibility. This would even
be true with respect to exculpatory statements made by an accused, such as those relating to alleged alibi defenses.
Similarly, there is considerable vagueness in the phrase “strongly implicative” of the accused's guilt. The Nebraska
Supreme Court did not elaborate on its meaning, and counsel for the State suggests it only covers the existence of the
accused's prior criminal record, if any. Tr. of Oral Arg. 54. Others might view the phrase considerably more expansively.
See Supra, at 2813; cf. 194 Neb., at 789-790, 236 N.W.2d, at 799. Indeed, even the fact the accused was indicted
might be viewed as “strongly implicative” of his guilt by reporters not schooled in the law, and the threat of contempt
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for transgression of such directives would thus tend to self-censorship even as to materials not intended to be covered
by the restrictive order.
Of course, even if the press cannot be enjoined from reporting certain information, that does not necessarily immunize it
from civil liability for libel or invasion of privacy or from criminal liability for transgressions of general criminal laws during
the course of obtaining that information.
The only criticism of this statement is that it does not embrace all of the protection accorded freedom of speech and of
the press by the First Amendment. See, E. g., Near v. Minnesota ex rel. Olson, 283 U.S., at 714-715, 51 S.Ct., at 630.
Thus the First Amendment constitutes a direct repudiation of the British system of licensing. See, E. g., Near v. Minnesota
ex rel. Olson, supra, at 713-714, 51 S.Ct., at 630; Grosjean v. American Press Co., 297 U.S. 233, 245-250, 56 S.Ct. 444,
447-449, 80 L.Ed. 660 (1936); Bridges v. California, 314 U.S. 252, 263-264, 62 S.Ct. 190, 194, 86 L.Ed. 192 (1941);
Wood v. Georgia, 370 U.S. 375, 384, and n. 5, 82 S.Ct. 1364, 1369, 8 L.Ed.2d 569 (1962).
See n. 33, Infra ; Supra, at 2813-2814.
The rarity of prior restraint cases of any type in this Court's jurisprudence has also been noted. See, E. g., New York
Times Co. v. United States, 403 U.S., at 733, 91 S.Ct., at 2151; Near v. Minnesota ex rel. Olson, 283 U.S., at 718, 51
S.Ct., at 632 (“The fact that for approximately one hundred and fifty years there has been almost an entire absence of
attempts to impose previous restraints upon publications relating to the malfeasance of public officers is significant of the
deep-seated conviction that such restraints would violate constitutional right”).
The Nebraska Supreme Court denigrated what it termed the “extremist and absolutist” position of petitioners for assuming
that “each and every exercise of freedom of the press is equally important” and that “there can be no degree of values for
the particular right in which the absolutist has a special interest.” 194 Neb., at 799, 800, 236 N.W.2d, at 804. This seriously
mischaracterizes petitioners' contentions, for petitioners do not assert that First Amendment freedoms are paramount
in all circumstances. For example, this case does not involve the question of when, if ever, the press may be held in
contempt subsequent to publication of certain material, see Wood v. Georgia, 370 U.S. 375, 82 S.Ct. 1364, 8 L.Ed.2d
569 (1962); Craig v. Harney, 331 U.S. 367, 376, 67 S.Ct. 1249, 1255, 91 L.Ed. 1546 (1947); Pennekamp v. Florida, 328
U.S. 331, 66 S.Ct. 1029, 90 L.Ed. 1295 (1946); Bridges v. California, 314 U.S. 252, 62 S.Ct. 190, 86 L.Ed. 192 (1941).
Nor does it involve the question of damages actions for malicious publication of erroneous material concerning those
involved in the criminal justice system, see New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686
(1964). See also Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958, 47 L.Ed.2d 154 (1976); Gertz v. Robert Welch,
Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974). And no contention is made that the press would be immune
from criminal liability for crimes committed in acquiring material for publication. However, to the extent petitioners take
a forceful stand against the imposition of any prior restraints on publication, their position is anything but “extremist,” for
the history of the press under our Constitution has been one in which freedom from prior restraint Is all but absolute.
One can understand the reasons why the four prior restraint orders issued in this case. The crucial importance of
preserving Sixth Amendment rights was obviously of uppermost concern, and the question had not been definitively
resolved in this Court. Our language concerning the “presumption” against prior restraints could have been misinterpreted
to condone an Ad hoc balancing approach rather than merely to state the test for assessing the adequacy of procedural
safeguards and for determining whether the high burden of proof had been met in a case falling within one of the categories
that constitute the exceptions to the rule against prior restraints. Indeed, in Branzburg v. Hayes, 408 U.S. 665, 92 S.Ct.
2646, 33 L.Ed.2d 626 (1972), there was even an intimation that such restraints might be permissible, since the Court
stated that “(n)ewsmen have no constitutional right of access to the scenes of crime or disaster when the general public
is excluded, and They may be prohibited from attending or publishing information about trials if such restrictions are
necessary to assure a defendant a fair trial before an impartial tribunal.” Id., at 684-685, 92 S.Ct., at 2658 (emphasis
supplied). However, the Court in Branzburg had taken pains to emphasize that the case, which presented the question
whether the First Amendment accorded a reporter a testimonial privilege for an agreement not to reveal facts relevant to
a grand jury's investigation of a crime or the criminal conduct of his source, did not involve any “prior restraint or restriction
on what the press may publish.” Id., at 681, 92 S.Ct., at 2657. It was evident from the full passage in which the sentence
appeared, which focused on the fact that there is no “constitutional right of special access (by the press) to information
not available to the public generally,” Id., at 684, 92 S.Ct., at 2658, that the passage is best regarded as indicating that
to the extent newsmen are properly excluded from judicial proceedings, they would probably be unable to report about
those proceedings. See generally Id., at 683-685, 92 S.Ct., at 2657-2658. See also Id., at 691, 92 S.Ct., at 2661 (decision
“involves no restraint on what newspapers may publish or on the type or quality of information reporters may seek to
acquire”); Pell v. Procunier, 417 U.S. 817, 833-834, 94 S.Ct. 2800, 2809-2810, 41 L.Ed.2d 495 (1974). It is clear that the
passage was not intended to decide the important question presented by this case. In any event, in light of my views
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respecting prior restraints, it should be unmistakable that the First Amendment stands as an absolute bar even to the
imposition of interim restraints on reports or commentary relating to the criminal justice system, and that to the extent
anything in Branzburg could be read as implying a different result, I think that it should be disapproved. Cf. New York
Times Co. v. United States, supra, 403 U.S., at 724-725, 91 S.Ct., at 2146-2147 (Brennan, J., concurring).
It is suggested that prior restraints are really only necessary in “small towns,” since media saturation would be more
likely and incriminating materials that are published would therefore probably come to the attention of all inhabitants. Of
course, the smaller the community, the more likely such information would become available through rumors and gossip,
whether or not the press is enjoined from publication. For example, even with the restrictive order in the Simants case, all
residents of Sutherland had to be excluded from the jury. Indeed, the media in such situations could help dispel erroneous
conceptions circulating among the populace. And the smaller the community, the more likely there will be a need for a
change of venue in any event when a heinous crime is committed. There is, in short, no justification for conditioning the
scope of First Amendment protection the media will receive on the size of the community they serve.
Some exposure to the facts of a case need not, under prevailing law concerning the contours of the Six Amendment
right to an impartial jury, disqualify a prospective juror or render him incapable of according the accused a fair hearing
based solely on the competent evidence adduced in open court. “(E)xposure to information about a state defendant's
prior convictions or to news accounts of the crime with which he is charged (does not) alone presumptively deprive the
defendant of due process.” Murphy v. Florida, 421 U.S. 794, 799, 95 S.Ct. 2031, 2036, 44 L.Ed.2d 589 (1975). See also,
E. g., id., at 800, 95 S.Ct., at 2036, and n. 4; Beck v. Washington, 369 U.S. 541, 555-558, 82 S.Ct. 955, 963-964, 8
L.Ed.2d 98 (1962); Irvin v. Dowd, 366 U.S. 717, 722-723, 81 S.Ct. 1639, 1642, 6 L.Ed.2d 751 (1961); Reynolds v. United
States, 98 U.S. 145, 155-156, 25 L.Ed. 244 (1879).
Of course, judges accepting guilty pleas must guard against the danger that pretrial publicity has effectively coerced the
defendant into pleading guilty.
Cf. Stroble v. California, 343 U.S. 181, 195, 72 S.Ct. 599, 606, 96 L.Ed. 872 (1952). For example, all of the material
that was suppressed in this case was eventually admitted at Simants' trial. Indeed, even if Simants' statements to police
officials had been deemed involuntary and thus suppressed, no one has suggested that confessions or statements against
interest made by an accused to private individuals, for example, would be inadmissible.
Failure of the trial judge to take such measures was a significant factor in our reversals of the convictions in Sheppard
v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16 L.Ed.2d 600 (1966), and Estes v. Texas, 381 U.S. 532, 85 S.Ct. 1628, 14
L.Ed.2d 543 (1965).
A significant component of prejudicial pretrial publicity may be traced to public commentary on pending cases by court
personnel, law enforcement officials, and the attorneys involved in the case. In Sheppard v. Maxwell, supra, we observed
that “the trial court might well have proscribed extrajudicial statements by any lawyer, party, witness, or court official which
divulged prejudicial matters.” 384 U.S., at 361, 86 S.Ct., at 1521. See also Id., at 360, 86 S.Ct., at 1521 (“(T)he judge
should have further sought to alleviate this problem (of publicity that misrepresented the trial testimony) by imposing
control over the statements made to the news media by counsel, witnesses, and especially the Coroner and police
officers”); Id., at 359, 363, 86 S.Ct., at 1521, 1522. As officers of the court, court personnel and attorneys have a fiduciary
responsibility not to engage in public debate that will redound to the detriment of the accused or that will obstruct the
fair administration of justice. It is very doubtful that the court would not have the power to control release of information
by these individuals in appropriate cases, see In re Sawyer, 360 U.S. 622, 79 S.Ct. 1376, 3 L.Ed.2d 1473 (1959), and
to impose suitable limitations whose transgression could result in disciplinary proceedings. Cf. New York Times Co. v.
United States, 403 U.S., at 728-730, 91 S.Ct., at 2148-2149 (Stewart, J., joined by White J., concurring). Similarly, in
most cases courts would have ample power to control such actions by law enforcement personnel.
Excessive delay, of course, would be impermissible in light of the Sixth Amendment right to a speedy trial. See, E. g.,
Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972). However, even short continuances can be effective
in attenuating the impact of publicity, especially as other news crowds past events off the front pages. And somewhat
substantial delays designed to ensure fair proceedings need not transgress the speedy trial guarantee. See Groppi v.
Wisconsin, 400 U.S. 505, 510, 91 S.Ct. 490, 493, 27 L.Ed.2d 571 (1971); cf. 18 U.S.C. s 3161(h)(8) (1970 ed., Supp. IV).
In Rideau v. Louisiana, 373 U.S. 723, 83 S.Ct. 1417, 10 L.Ed.2d 663 (1963), we held that it was a denial of due process
to deny a request for a change of venue that was necessary to preserve the accused's Sixth Amendment rights. And
state statutes may not restrict changes of venue if to do so would deny an accused a fair trial. Groppi v. Wisconsin, supra.
To be sure, as the Supreme Court of Nebraska contended, society would be paying a heavy price if an individual who
is in fact guilty must be released. But in no decision of this Court has it been necessary to release an accused on the
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ground that an impartial jury could not be assembled; we remanded for further proceedings, assuming that a retrial before
an impartial forum was still possible.
As to the contention that pretrial publicity may result in conviction of an innocent person, surely the trial judge has adequate
means to control the Voir dire, the conduct of trial, and the actions of the jury, so as to preclude that untoward possibility.
Indeed, where the evidence presented at trial is insufficient, the trial judge has the responsibility not even to submit the
case to the jury.
Although various committees that have recently analyzed the “Free Press/Fair Trial” issue have differed over the devices
that they believed could properly be employed to ensure fair trials, they have unanimously failed to embrace prior
restraints on publication as within the acceptable methods. See, E. g., Report of the Judicial Conference Committee on
the Operation of the Jury System, “Free Press-Fair Trial” Issue, 45 F.R.D. 391, 401-402 (1968) (Judicial Conference
Committee headed by Judge Kaufman); Special Committee on Radio, Television, and the Administration of Justice of the
Association of the Bar of the City of New York, Freedom of the Press and Fair Trial: Final Report with Recommendations
10-11 (1967); American Bar Association, Project on Standards for Criminal Justice, Fair Trial and Free Press 68-73 (App.
Draft 1968); see also American Bar Association Legal Advisory Committee on Fair Trial and Free Press, Recommended
Court Procedure to Accommodate Rights of Fair Trial and Free Press 7 (Rev. Draft, Nov. 1975).
I include these additional considerations, many of which apply generally to any system of prior restraints, only because of
the fundamentality of the Sixth Amendment right invoked as the justification for imposition of the restraints in this case; the
fact that there are such overwhelming reasons for precluding Any prior restraints even to facilitate preservation of such
a fundamental right reinforces the longstanding constitutional doctrine that there is effectively an absolute prohibition of
prior restraints of publication of Any material otherwise covered within the meaning of the free press guarantee of the
First Amendment. See Supra, at 2816-2819.
For example, in addition to numerous comments about accommodating First and Sixth Amendment rights in each case,
the court observed:
“That the press be absolutely free to report corruption and wrongdoing, actual or apparent, or incompetence of public
officials of whatever branch of government is vastly important to the future of our state and nation cannot be denied as
anyone who is familiar with recent events must be well aware. Prior restraint of the press, however slight, in such instances
is unthinkable. Near v. Minnesota ex rel. Olson, supra. In these instances and many others no preferred constitutional
rights collide.
“In cases where equally important constitutional rights may collide then it would seem that under some circumstances,
rare though they will be, that an accommodation of some sort must be reached.” 194 Neb., at 798-799, 236 N.W.2d,
at 803-804.
Thus, at least when reporting of information “strongly implicative” of the accused also reflects on officials actions, a
particularized analysis of the need to disseminate the information is contemplated even by those who believe prior
restraints might sometimes be justifiable with respect to commentary on the criminal justice system.
Prior restraints may also effectively curtail the incentives for independent investigative work by the media which could
otherwise uncover evidence of guilt or exonerating evidence that nevertheless threatens the Sixth Amendment rights of
others by strongly implicating them in illegal activity.
Indeed, to the extend media notified of the restraint proceedings choose not to appear in light of the cost and time
potentially involved in overturning any restraint ultimately imposed, there will be no presentation of the countervailing
public interest in maintaining a free flow of information, as opposed to the interests of prosecution, defense, and judges
in maintaining fair proceedings.
For example, in this case the restraints only applied to petitioners, who improperly intervened in the criminal case and thus
subjected themselves to the court's jurisdiction. The numerous Amici, however, were not subject to the restraining orders
and were free to disseminate prejudicial information in the same areas in which petitioners were precluded from doing so.
Cf. New York Times Co. v. United States, 403 U.S., at 733, 91 S.Ct., at 2151 (White, J., joined by Stewart, J., concurring).
In this case, prior restraints were in effect for over 11 weeks, and yet by the time those restraints expired, appellate review
had not yet been exhausted. Moreover, appellate courts might not accord these cases the expedited hearings they so
clearly would merit. See Tr. of Oral Arg. 43-48.
As we observed in Bridges v. California, 314 U.S., at 268, 62 S.Ct., 196, which held that the convictions of a newspaper
publisher and editor for contempt, based on editorial comment concerning pending cases, were violative of the First
Amendment:
“It must be recognized that public interest is much more likely to be kindled by a controversial event of the day than by a
generalization, however penetrating, of the historian or scientist. Since they punish utterances made during the pendency
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of a case, the judgments below therefore produce their restrictive results at the precise time when public interest in the
matters discussed would naturally be at its height. Moreover, the ban is likely to fall not only at a crucial time but upon
the most important topics of discussion.”
“No suggestion can be found in the Constitution that the freedom there guaranteed for speech and the press bears an
inverse ratio to the timeliness and importance of the ideas seeking expression. Yet, it would follow as a practical result
of the decisions below that anyone who might wish to give public expression to his views on a pending case involving
no matter what problem of public interest, just at the time his audience would be most receptive, would be as effectively
discouraged as if a deliberate statutory scheme of censorship had been adopted. . . .
“This unfocussed threat is, to be sure, limited in time, terminating as it does upon final disposition of the case. But this
does not change its censorial quality. An endless series of moratoria on public discussion, even if each were very short,
could hardly be dismissed as an insignificant abridgement of freedom of expression. And to assume that each would be
short is to overlook the fact that the ‘pendency’ of a case is frequently a matter of months or even years rather than days
or weeks.” Id., at 269, 62 S.Ct., at 196.
See also Id., at 277-278, 62 S.Ct., at 201; Carroll v. Princess Anne, 393 U.S., at 182, 89 S.Ct., at 352; Wood v. Georgia,
370 U.S., at 392, 82 S.Ct., at 1374; Pennekamp v. Florida, 328 U.S., at 346-347, 66 S.Ct., at 1037.
The editor and publisher of Amicus Anniston (Ala.) Star poignantly depicted in a letter to counsel the likely plight of such
small, independent newspapers if the power to impose prior restraints against pretrial publicity were recognized:
“Small town dailies would be the unknown, unseen and friendless victims if the Supreme Court upholds the order of
Judge Stuart. If the already irresistible powers of the judiciary are swollen by absorbing an additional function, that of
government censor, the chilling effect upon vigorous public debate would be deepest in the thousands of small towns
where independent, locally owned, daily and weekly newspapers are published.
“Our papers are not read in the White House, the Congress, the Supreme Court or by networks news executives. The
causes for which we contend and the problems we face are invisible to the world of power and intellect. We have no inhouse legal staff. We retain no great, national law firms. We do not have spacious profits with which to defend ourselves
and our principles, all the way to the Supreme Court, each and every time we feel them to be under attack.
“Our only alternative is obedient silence. You hear us when we speak now. Who will notice if we are silenced? The small
town press will be the unknown soldier of a war between the First and Sixth Amendments, a war that should never have
been declared, and can still be avoided.
“Only by associating ourselves in this brief with our stronger brothers are we able to raise our voices on this issue at all,
but I am confident that the Court will listen to us because we represent the most defenseless among the petitioners.”
Brief for Washington Post Co. et al. as Amici Curiae 31-32.
There is also the danger that creation of a second “narrow” category of exceptions to the rule against prior restraints
would be interpreted as a license to create further “narrow” exceptions when some “justification” for overcoming a mere
“presumption” of unconstitutionality is presented. Such was the reasoning which eventuated in this litigation in the first
place. See Supra, at 2813-2814.
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CITE TITLE AS: O'Neill v Oakgrove Constr.
SUMMARY
Appeal, on constitutional grounds, from an order of the
Supreme Court (Eugene W. Bergin, J.), entered January 17,
1987 in Monroe County, which directed Gannett Rochester
Newspapers to produce 19 photographs of an accident scene
for inspection and copying by plaintiff. The appeal brings
up for review a prior order of the Appellate Division
of the Supreme Court in the Fourth Judicial Department,
which modified, on the law, and, as modified, affirmed
an order of the Supreme Court (Eugene W. Bergin, J.),
entered in Monroe County, (1) granting a motion by
plaintiff to direct Gannett Rochester Newspapers, as a
nonparty, to produce 58 photographs of an accident scene
for inspection and copying, and (2) denying a cross motion
by Gannett Rochester Newspapers for a protective order.
The modification consisted of reversing so much of Supreme
Court's order as granted plaintiff's motion and remitting the
matter to Supreme Court for an in camera examination of the
photographs to determine the relevance of the photographs
and an actual need for their production.
O'Neill v Oakgrove Constr., 122 AD2d 570, reversed.

Disclosure
Material Exempt from Disclosure
Qualified Reporter's Privilege under State Constitution-Nonconfidential Photographs Taken in Course of
Newsgathering and Kept as Resource Material
(1) In a personal injury action arising from an automobile
accident, nonconfidential photographs of the accident scene
taken by a nonparty journalist in the course of newsgathering
activities and kept as resource material are protected from
compelled disclosure by a qualified reporter's privilege
under the State Constitution. NY Constitution, article I, § 8
provides a reporter's privilege which extends to confidential
and nonconfidential materials and which, albeit qualified,
is triggered where the material sought for disclosure was
prepared or collected in the course of newsgathering. The
ability of the press freely to collect and edit news, unhampered
by repeated demands for its resource materials, requires more
protection than that afforded by the disclosure statute (CPLR
3101). The guarantee of a free press in NY Constitution,
article I, § 8 independently mandates the protection afforded
by the qualified privilege to prevent undue diversion of
journalistic effort and disruption of press functions. The
privilege bars coerced disclosure of resource materials, which
are obtained or otherwise *522 generated in the course of
newsgathering or newspreparing activities, unless the litigant
seeking disclosure demonstrates clearly and specifically, that
the items sought are (1) highly material, (2) critical to the
litigant's claim and (3) not otherwise available. This tripartite
test is, however, but a complement to the general principles
governing compelled disclosure where they are applied to a
reporter's photographs. Thus, in deciding whether to order
disclosure of photographs prepared or obtained in the course
of newsgathering, a court would consider the extent, if any,
that press activities are affected and, if they are, whether such
is justified by the interest to be served. Together with the
particularized constitutional test, these basic protections are
wholly available to control disclosure in this sensitive area.

Appeal
Court of Appeals
Comment on Federal Constitutional Issues When Disposing
of Case on State Constitutional Grounds--Qualified
Reporter's Privilege
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(2) In holding that NY Constitution, article I, § 8 provides
a qualified reporter's privilege, which extends to confidential
and nonconfidential materials and is triggered where the
material sought for disclosure was prepared or collected in
the course of newsgathering, the Court of Appeals notes its
agreement with the Federal courts that have reached the same
result under the First Amendment of the Federal Constitution
in order that the Court of Appeals might express its own view
of the Federal guarantee of a free press which the Court of
Appeals is also bound to uphold. This practice is in accord
with the proper role of the Court of Appeals in helping to
expound the Federal, as well as the State, Constitution and
it contributes to the development of a body of case law of
potential use to Federal and other State courts.

TOTAL CLIENT SERVICE LIBRARY REFERENCES
Am Jur 2d, Constitutional Law, § 496 et seq.
CLS, US Const 1st Amend; NY Const, art I, §8.
NY Jur 2d, Constitutional Law, §259 et seq.
POINTS OF COUNSEL
John B. McCrory and William S. Brandt for appellant.
I. A First Amendment privilege protects unpublished
information gathered by qualified journalists. (People v
Korkala, 99 AD2d 161; United States v Burke, 700 F2d 70,
464 US 816; People v Bova, 118 Misc 2d 14; Wilkins v Kalla,
118 Misc 2d 34; United States v Criden, 633 F2d 346, cert
denied sub nom. Schaffer v United States, 449 US 1113;
Silkwood v Kerr-McGee Corp., 563 F2d 433; Montezuma
Realty v Occidental Petroleum Corp., 494 F Supp 780; Baker
v F & F Inv., 470 F2d 778, 411 US 966; Loadholtz v Fields,
389 F Supp 1299; Miami Herald Publ. Co. v Tornillo, 418
US 241.) II. Plaintiff totally failed to meet his burden under
the balancing test. (Riley v City of Chester, 612 *523 F2d
708; Silkwood v Kerr-McGee Corp., 563 F2d 433; Carey v
Hume, 492 F2d 631, 417 US 938; Gulliver's Periodicals v
Levy Circulating Co., 455 F Supp 1197; Baker v F & F Inv.,
470 F2d 778, 411 US 966; United States v Orsini, 424 F Supp
229, 559 F2d 1206, 434 US 997; United States v Burke, 700
F2d 70, 464 US 816; People v Marahan, 81 Misc 2d 637;
People v Monroe, 82 Misc 2d 850; In re Petroleum Prods.
Antitrust Litig., 680 F2d 5, cert denied sub nom. Arizona v
McGraw-Hill, Inc., 459 US 909.)

Alexander Geiger for respondent.
I. Any constitutional reporter's privilege against disclosure is,
at most, a qualified privilege. (Matter of Beach v Shanley,
62 NY2d 241; Matter of Knight-Ridder Broadcasting v
Greenberg, 70 NY2d 151; Matter of Consumers Union, 495
F Supp 582; United States v Cuthbertson, 630 F2d 139, 449
US 1126; Herbert v Lando, 441 US 153.) II. Respondent in
this case has overcome any applicable qualified privileges.
(Koump v Smith, 25 NY2d 287; People v Wolf, 39 AD2d 864;
Allen v Crowell-Collier Publ. Co., 21 NY2d 403; Matter of
Maryland v Ambach, 59 NY2d 711.)
Peter L. Danziger, Barbara G. Billet, Ralph Huber, Richard
N. Winfield, Steven Sadicario, John Zucker, Sandra Baron,
Andrew Hughes, George Freeman and Peter G. Stone for New
York Newspaper Publishers Association, Inc., and others,
amici curiae.
I. Compelled disclosure of unpublished information and
work product, whether confidential or otherwise, would
substantially impair the effective functioning of a free press,
to the detriment of an informed public. (Zerilli v Smith, 656
F2d 705; Wilkins v Kalla, 118 Misc 2d 34; Matter of KnightRidder Broadcasting v Greenberg, 70 NY2d 151.) II. The
reporter's privilege under the First Amendment extends to all
unpublished journalistic work product and information. (von
Bulow by Auersperg v von Bulow, 811 F2d 136; Loadholtz
v Fields, 389 F Supp 1299; Matter of Consumers Union,
495 F Supp 582; United States v Cuthbertson, 630 F2d 139,
449 US 1126; Continental Cablevision v Storer Broadcasting
Co., 583 F Supp 427; Altemose Constr. Co. v Building &
Constr. Trades Council, 443 F Supp 489; People v Korkala,
99 AD2d 161; Wilkins v Kalla, 118 Misc 2d 34; People v
Bova, 118 Misc 2d 14; People v Troiano, 127 Misc 2d 738.)
III. A broad reporter's privilege should be recognized under
article I, § 8 of the NY Constitution. (People ex rel. Arcara v
Cloud Books, 68 NY2d 553; SHAD Alliance v Smith Haven
Mall, 66 NY2d 496; Bellanca v New York State Liq. Auth., 54
NY2d 228, *524 456 US 1006; PruneYard Shopping Center
v Robins, 447 US 74; People v P. J. Video, 68 NY2d 296;
People v Adams, 53 NY2d 241; Cooper v Morin, 49 NY2d
69; Sharrock v Dell Buick-Cadillac, 45 NY2d 152; People v
Hobson, 39 NY2d 479; People v Settles, 46 NY2d 154.)
OPINION OF THE COURT
Hancock, Jr., J.
(1) The question presented is whether nonconfidential
photographs taken by journalists in the course of
newsgathering activities and kept as resource material are
protected from compelled disclosure by a qualified reporter's
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privilege under the State or Federal Constitution.1 The
Appellate Division held that protection from disclosure was
limited to situations involving “a confidential relationship
with a source” and to those involving “private sources where
discovery would substantially intrude upon the privacy of
press functions” (122 AD2d, at 571). We disagree. Article
I, § 8 of the New York State Constitution and, we believe,
the First Amendment of the Federal Constitution as well,
provide a reporter's privilege which extends to confidential
and nonconfidential materials and which, albeit qualified,
is triggered where the material sought for disclosure--the
photographs here--was prepared or collected in the course of
newsgathering.
(2) Our decision is based on an adequate and independent
ground under our State Constitution. Nevertheless, we are
noting our agreement with the Federal courts that have
reached the same result under the Federal Constitution in
order that we might express our own view of the federal
guarantee of a free press which, of course, we are also
bound to uphold. This practice is in accord with our proper
role in helping to expound the Federal, as well as our
State, Constitution and, as some of the commentators have
explained, it contributes to the development of a body of
case law of potential use to federal and other state courts
(see, e.g., Utter, Swimming in the Jaws of the Crocodile:
State Court Comment *525 on Federal Constitutional Issues
when Disposing of Cases on State Constitutional Grounds,
63 Tex L Rev 1025, 1029-1030, 1050; Pollock, Adequate
and Independent State Grounds as a Means of Balancing the
Relationship Between State and Federal Courts, 63 Tex L Rev
977, 985-986; Developments in the Law--The Interpretation
of State Constitutional Rights, 95 Harv L Rev 1324, 1357).
We have followed the practice in other cases and see no reason
for hesitancy in doing so here (see, e.g., Matter of PatchogueMedford Congress of Teachers v Board of Educ., 70 NY2d
57, 64-65; People v Stith, 69 NY2d 313, 316, n; People v
Donovan, 13 NY2d 148, 151-152).
I
Plaintiff was injured when his automobile hit a concrete
median after sliding off a roadway which was under
construction. Seventeen photographs of the accident scene
were taken by a police photographer. Additionally, a
photojournalist employed by appellant, Gannett Rochester
Newspapers (Gannett), took 58 photographs, one of which
was published in the Democrat and Chronicle the following
day.

Plaintiff brought an action for personal injury against
the contractors and subcontractors responsible for the
construction project, alleging hazardous conditions at the
construction site and various safety violations. When his
informal request to examine Gannett's photographs was
refused, plaintiff moved pursuant to CPLR 3120 (b) for an
order directing Gannett, as a nonparty, to produce those
photographs for inspection and copying. Gannett crossmoved for a protective order arguing that its unpublished
photographs are privileged under the free press and speech
guarantees of the Federal and State Constitutions.
Special Term granted the motion, denied the cross motion, and
ordered that Gannett produce the photographs. On appeal, the
Appellate Division agreed with the denial of Gannett's cross
motion on the ground that “there is no compelling reason
for extending the scope of the [First Amendment reporter's]
privilege to nonconfidential materials” and because the “facts
of this case do not warrant affording [Gannett] greater
protection under the State Constitution” (122 AD2d, at 571).
The court modified the order of Special Term, however,
by reversing the grant of plaintiff's discovery motion and
remitting the matter for an in camera examination of the
photographs and a routine discovery motion determination of
*526 the “relevance of the information and an actual need
for its production.” (See, CPLR 3101 [a]: “[t]here shall be
full disclosure of all evidence material and necessary”.) On
remand, Supreme Court determined that 19 of the Gannett
photographs “depict relevant evidence not shown in the police
photographs” and ordered their production.
Gannett, raising a substantial constitutional issue, brought this
appeal as of right (CPLR 5601 [b]). For the following reasons,
we reverse the order of the Appellate Division thus presented
for our review.
II
In the ordinary case, the scope of discovery available against
a nonparty is governed solely by the “sweeping exhortation”
of CPLR 3101 which requires “full disclosure of all evidence
material and necessary in the prosecution or defense of
an action,” wherever “sufficient independent evidence” is
not obtainable (Cirale v 80 Pine St. Corp., 35 NY2d 113,
116-117). The prerequisites of materiality and necessity,
though placing some limit on entitlement to disclosure, extend
to any information or items “bearing on the controversy”
which will be an aid to trial preparation, sharpening of the
issues, or reducing delay. The test in such cases is “usefulness
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and reason” (Allen v Crowell-Collier Publ. Co., 21 NY2d
403, 406). Where, however, the nonparty against whom
discovery is sought is engaged in newsgathering or reporting
activities, and the materials requested are photographs taken
in the course of such endeavors, additional considerations are
involved.
The ability of the press freely to collect and edit news,
unhampered by repeated demands for its resource materials,
requires more protection than that afforded by the disclosure
statute (CPLR 3101). The autonomy of the press would be
jeopardized if resort to its resource materials, by litigants
seeking to utilize the newsgathering efforts of journalists for
their private purposes, were routinely permitted (see, Miller
v Mecklenburg County, 602 F Supp 675, 679; Maurice v
National Labor Relations Bd., 7 Med L Rptr 2221, 2223 [SD
NY], vacated on other grounds 691 F2d 182; Wilkins v Kalla,
118 Misc 2d 34, 35). Moreover, because journalists typically
gather information about accidents, crimes, and other matters
of special interest that often give rise to litigation, attempts
to obtain evidence by subjecting the press to discovery as a
*527 nonparty would be widespread if not restricted on a
routine basis. The practical burdens on time and resources,
as well as the consequent diversion of journalistic effort and
disruption of newsgathering activity, would be particularly
inimical to the vigor of a free press.
For these reasons, the courts in New York and elsewhere,
Federal and State, have recognized a reporter's qualified
privilege under the First Amendment guarantee of free
press and speech (see, United States v Burke, 700 F2d
70, 77 [2d Cir], cert denied 464 US 816; Zerilli v Smith,
656 F2d 705, 713-715 [DC Cir]; United States Criden,
633 F2d 346, 358-359 [3d Cir], cert denied sub nom.
Schaffer v United States, 449 US 1113; Silkwood v KerrMcGee Corp., 563 F2d 433, 438 [10th Cir]; People v
Korkala, 99 AD2d 161, 167; People v Bova, 118 Misc 2d
14). As formulated by the decisions of these courts, the
privilege bars coerced disclosure of resource materials, such
as photographs, which are obtained or otherwise generated
in the course of newsgathering or newspreparing activities,
unless the moving litigant satisfies a tripartite test which is
more demanding than the requirements of CPLR 3101 (a).
Under the tripartite test, discovery may be ordered only if the
litigant demonstrates, clearly and specifically, that the items
sought are (1) highly material, (2) critical to the litigant's
claim, and (3) not otherwise available. Accordingly, if the
material sought is pertinent merely to an ancillary issue in
the litigation, not essential to the maintenance of the litigant's

claim, or obtainable through an alternative source, disclosure
may not be compelled (see, e.g., In re Petroleum Prods.
Antitrust Litig., 680 F2d 5, 9 [2d Cir], cert denied sub nom.
Arizona v McGraw-Hill, Inc., 459 US 909; Riley v City of
Chester, 612 F2d 708, 717 [3d Cir]; Silkwood v Kerr-McGee
Corp., supra, at 438 [10th Cir]; Baker v F & F Inv., 470 F2d
778, 784 [2d Cir], cert denied 411 US 966; Montezuma Realty
Corp. v Occidental Petroleum Corp., 494 F Supp 780 [SD
NY]).
The considerations underlying this qualified privilege are not
peculiar to materials obtained in confidence. (Contrast the
specific concerns about confidential sources addressed by the
absolute protection of the Shield Law [Civil Rights Law § 79h; see, Matter of Knight-Ridder Broadcasting v Greenberg,
70 NY2d 151, 155-157].) As many of the courts have already
noted, confidentiality or the lack thereof has little, if anything,
to do with the burdens on the time and resources of the press
that would inevitably result from discovery without special
restrictions (see, *528 von Bulow by Auersperg v von Bulow,
811 F2d 136, 143 [2d Cir], cert denied sub nom. Reynolds
v von Bulow, -- US ___, 107 S Ct 1891; United States v
Cuthbertson, 630 F2d 139, 147 [3d Cir], cert denied 449 US
1126; Matter of Consumers Union, 495 F Supp 582, 586 [SD
NY]; Loadholtz v Fields, 389 F Supp 1299, 1303 [MD Fla];
People v Korkala, 99 AD2d 161, 167, supra).
Although the Supreme Court has yet to recognize a reporter's
privilege (see, e.g., Branzburg v Hayes, 408 US 665, 682-683;
see generally, discussion in Tribe, American Constitutional
Law § 12-22, at 971-977 [2d ed]) and, indeed, declined to
adopt the three-pronged test when requested to do so in
the context of a grand jury investigation (see, Branzburg v
Hayes, supra, at 702-704; id., at 710 [Powell, J., concurring];
compare with id., at 740, 743 [Stewart, J., dissenting]), we
agree with those Federal courts that have found the qualified
privilege necessary to insure the protections guaranteed by
the First Amendment.2 Moreover, “construing [our] own
constitution so as to recognize a newsman's privilege”,
as the Branzburg court foresaw we might (408 US, at
706, supra), we have no difficulty in concluding that the
guarantee of a free press in article I, § 8 of the New York
Constitution independently mandates the protection afforded
by the qualified privilege to prevent undue diversion of
journalistic effort and disruption of press functions. The
expansive language of our State constitutional guarantee
(compare, NY Const, art I, §8, with *529 US Const 1st
Amend),3 its formulation and adoption prior to the Supreme
Court's application of the First Amendment to the States
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(compare, NY Const of VII, § 8; and Brandreth v Lance, 8
Paige 24 [283 US 697 [other New York cases with approval,
id., at 719, n 11]), the recognition in very early New York
history of a constitutionally guaranteed liberty of the press
(see, Jay, Address to the People of the State of New York,
May 1788, 3 American Museum [No. 6] 559 [1792], reprinted
in 3 Roots of the Bill of Rights, at 554, 560 [Schwartz ed];
Smith, Address to the People of the State of New York, May
1788--Postscript [agreeing with Jay on that point], reprinted
in id., at 566, 576), and the consistent tradition in this State
of providing the broadest possible protection to “the sensitive
role of gathering and disseminating news of public events”
(Matter of Beach v Shanley, 62 NY2d 241, 256 [Wachtler,
J., concurring]), all call for particular vigilance by the courts
of this State in safeguarding the free press against undue
interference.
While we agree with the three-part test articulated in the
Federal courts and, moreover, adopt it under our State
Constitution, it must be noted that this test is but a
complement to the general principles governing compelled
disclosure where they are applied to a reporter's photographs.
Under our discovery statutes and case law, competing
interests must always be balanced; the need for discovery
must be weighed against any special burden to be borne by the
opposing party (see, e.g., Cynthia B. v New Rochelle Hosp.
Med. Center, 60 NY2d 452, 460-462; CPLR 3101, 3103).
Thus, in deciding whether to order disclosure of photographs
prepared or obtained in the course of newsgathering, a
court would consider the extent, if any, that press activities
will be affected and, if so, whether such is justified by
the interest to be served. Together with the particularized
constitutional test we recognize today, these basic protections
pertaining to discovery are, *530 of course, wholly available
to control disclosure in this sensitive area (see, Cynthia B.
v New Rochelle Hosp. Med. Center, supra; CPLR 3103; cf.,
Branzburg v Hayes, supra, at 680-681, 699-700).
Finally, contrary to plaintiff's contention, neither Matter
of Beach v Shanley (supra) nor Matter of Knight-Ridder
Broadcasting v Greenberg (supra) supports a different
result. In Matter of Beach v Shanley, where we held that
the categorical protection against compulsory disclosure of
confidential sources provided by statute in this State (see,
Civil Rights Law § 79-h [Shield Law]) extended to Grand
Jury investigations, we declined to find a similar protection
under the State Constitution only because it was unnecessary
to reach the constitutional issue in that case (62 NY2d,
at 254, supra). In Matter of Knight-Ridder Broadcasting v

Greenberg, where we held that the same absolute Shield
Law protection did not extend to nonconfidential sources,
we simply noted, with regard to constitutional questions,
that the Supreme Court's decision in Branzburg v Hayes
(supra) provided no additional First Amendment protection
where relevant information was sought in a Grand Jury
investigation, and that the issue, whether protection was
afforded by the State Constitution, had not been preserved for
our review (70 NY2d, at 160, supra).
III
In the present case, the Appellate Division, finding no
constitutional protection for nonconfidential press materials,
returned plaintiff's discovery motion to Supreme Court for
a hearing to determine whether the photographs sought
“depict[ed] relevant evidence not shown in the police
photographs” and were, therefore, “material and necessary” to
plaintiff's personal injury claim within the meaning of CPLR
3101. As discussed above, that standard affords inadequate
protection to the newsgathering activities of the press. The
more stringent, constitutionally mandated test that we have
outlined should be applied.
Accordingly, the order of Supreme Court appealed from and
the order of the Appellate Division brought up for review
should be reversed, and the matter remitted to Supreme
Court for a determination in accordance with the principles
enunciated herein.
Kaye, J.
(Concurring).
I concur in the result reached today *531 and in the court's
opinion, except insofar as the court decides the case under the
Federal Constitution. In my view the case is correctly resolved
under the State Constitution alone.
Issues involving free expression have long been viewed
as matters peculiarly implicating local concerns and local
standards (see, e.g., People v P. J. Video, 68 NY2d 296,
308; People ex rel. Arcara v Cloud Books, 68 NY2d 553,
557). As the opinion acknowledges, the language of article
I, § 8 of our State Constitution is materially different-more expansive--than the First Amendment; article I, § 8
has a longer, independent history; and we have maintained
a consistent tradition in this State of providing the broadest
possible protection to “the sensitive role of gathering and
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disseminating news of public events.” (Matter of Beach v
Shanley, 62 NY2d 241, 256 [Wachtler, J., concurring].) I
therefore cannot understand--or join--the decision to premise
the qualified privilege we now adopt on the Federal
Constitution in addition to the State Constitution. The fact
that Federal law remains unsettled (see, majority opn, at 528)
leads me particularly to question why we would deliberately
choose to surround our new privilege with any of the
uncertainty that presently accompanies the Federal law, when
we could very respectably resolve the issue with clarity
and finality for the citizens of this State under the State
Constitution.
The court offers two answers: that we decide the issue under
both Constitutions because we have used that methodology
before, and because it accords with our proper role in the
Federal system (majority opn, at 524-525). But neither answer
is satisfactory here. First, in resolving issues raised under
parallel provisions of the State and Federal Constitutions, this
court has not been wedded to any particular methodology.
Depending on the matter at issue, we have decided parallel
constitutional questions under the State Constitution alone
(see, e.g., Rivers v Katz, 67 NY2d 485, 498) and under both
(see, e.g., People v Stith, 69 NY2d 313, 316, n). The issue
before us is strikingly appropriate for disposition under the
State Constitution without the additional overlay of the First
Amendment: this court balances the interests of the press
against the State statutory rights of New York litigants seeking
particular materials in discovery, and adopts a solution that
best accommodates the interests of both. Second, in resolving
the question solely as a matter of State law, we still might
look to Federal precedents as well as those of other States,
and by our decision help to expound Federal law and furnish
guidance for *532 sister States. We thereby do fulfill our
proper role in the Federal system, which is first and foremost
to settle issues as definitively as possible for the people of this
State.
Bellacosa, J.
(Concurring).
Although I concur in the court's decision to reverse, I write
separately to express my different perspective on the rationale
of the majority opinion.
The material sought to be discovered by the plaintiff in
this case consists of unpublished photographs taken by a
photojournalist employed by a Rochester newspaper. Neither

the newspaper nor the photojournalist are parties to the
automobile accident case seeking damages for negligence, but
plaintiff argues that the photos are discoverable because they
are “material and necessary” to his case.
As is evident from the language of CPLR 3101, civil
discovery is meant to be generous and sweeping. Subdivision
(a) sets the tone by announcing: “There shall be full disclosure
of all evidence material and necessary in the prosecution
or defense of an action”, with subdivisions (b), (c) and (d)
serving as limitations on the general availability (see, Siegel,
NY Prac § 344, at 420-423). In this framework, exceptions
to the demand for all relevant evidence should “ 'not [be]
lightly created nor expansively construed, for they are in
derogation of the search for truth' ” in the adjudication of
disputes within the judicial system (Herbert v Lando, 441 US
153, 175, quoting United States v Nixon, 418 US 683, 710;
see also, Cynthia B. v New Rochelle Hosp. Med. Center, 60
NY2d 452, 460-462).
The court is confronted in this case with two competing
interests: the interest in maintaining the free flow of
information by the organized press and the evidentiary needs
of an injured litigant.
Clearly, the special sanctuary sought by the publisher Gannett
Rochester Newspapers cannot be justified solely on the
basis of its photojournalist's role as a private citizen or
as an employee, because that would contradict the general
susceptibility of all citizens and entities to broadly available
judicial process. The only rationale for cloaking the press
with this exceptional protection rests on the unique role of
reporters as purveyors of information to the public and of
newspapers as forums for criticism, discussion and debate.
That rationale tips the balance in favor of a constitutional
qualified privilege for the press in this case, because without
the extra gloss of protection against ordinary disclosure the
*533 unique functions of the press could be seriously
interdicted. The nature of the press function makes it a more
likely target for subpoenas which, in turn, will generate
cost and diversion in time and attention from journalistic
pursuits. Indeed, the real threat that unpublished photos
may eventually be “material and relevant” in some litigation
between private parties may induce reporters to discard, in
the ordinary course, potentially discoverable materials to
avoid exposure to judicial process by subpoena duces tecum.
Journalists should be spending their time in newsrooms, not
in courtrooms as participants in the litigation process (Matter
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of Knight-Ridder Broadcasting v Greenberg, 70 NY2d 151,
168 [dissenting opn]).
This case will for all practical purposes eclipse the purpose
of the Shield Law (Civil Rights Law § 79-h) except in
the narrowest circumstance--the small residuum between
the constitutional qualified privileged confidential materials
and the absolutely confidential kind. Thus, the state of the
law left in the wake of the cramped statutory construction
in Matter of Knight-Ridder Broadcasting v Greenberg (70
NY2d 151, supra) adds a special impetus for the court to
declare a State constitutionally protected qualified privilege
as to nonconfidential photographic materials to complement
the statutorily shielded confidential materials. Otherwise,
photographs like these, acquired in a “nonconfidential”
manner, would remain amenable to normal demands and
distractions already evident in the often-abused discovery
process of civil litigation.
As I understand the new test, the State constitutionally based
qualified privilege simply elevates the CPLR 3101 thresholds
from “material” to “highly” so, from “necessary” to “critical”,
and from “insufficiently independent availability” to “not
otherwise available”; and, it inverts the burden or imposes a
presumption in favor of the protected press over the ordinary
litigant.

I unhesitatingly join in the reversal because this decision
substantially fills the policy gap created by the holding in
Matter of Knight-Ridder Broadcasting v Greenberg (70 NY2d
151, supra), and does so on a higher order of law--the
State Constitution. Nevertheless, while I am satisfied that a
distinction can and has been made justifying invocation of
a State constitutional right to create a qualified privilege to
the press, an incongruity may be inferred from this holding
because the court refused to do that very thing in favor of
a pamphleteer in a private shopping mall, based on the free
speech right *534 (SHAD Alliance v Smith Haven Mall, 66
NY2d 496, 508 [Wachtler, Ch. J., dissenting]).
Chief Judge Wachtler and Judges Simons, Kaye and
Alexander concur with Judge Hancock, Jr.; Judge Kaye
concurs in a separate concurring opinion; Judge Bellacosa
concurs in result in another concurring opinion; Judge Titone
taking no part.
Order of Supreme Court appealed from and order of the
Appellate Division brought up for review reversed, with
costs, and matter remitted to Supreme Court, Monroe County,
for further proceedings in accordance with the opinion herein.
*535
Copr. (C) 2022, Secretary of State, State of New York

Footnotes
This appeal does not involve the statutory privilege under New York's Shield Law (Civil Rights Law § 79-h) which
1

2

3

provides unqualified protection to a reporter's confidential sources and materials (Matter of Knight-Ridder Broadcasting
v Greenberg, 70 NY2d 151; Matter of Beach v Shanley, 62 NY2d 241). Rather, it involves the question of a constitutional
privilege, State or Federal, providing qualified protection to materials which, although the product of newsgathering, were
not obtained in confidence and, therefore, do not fall within the reach of the statute.
To be sure, in some of the cases in which a constitutional reporter's privilege was recognized, the countervailing
government interest was not as compelling as the grand jury investigation in Branzburg v Hayes (408 US 665).
Nevertheless, the courts have held the three-pronged test applicable regardless of the criminal or civil context (see, e.g,
United States v Burke, 700 F2d 70; United States v Criden, 633 F2d 346; United States v Cuthbertson, 630 F2d 139;
cf., In re Petroleum Prods. Antitrust Litig., 680 F2d 5 [discovery sought by several States which had jointly brought an
antitrust action]). (This being a civil case, we, of course, do not consider the different factors present in criminal cases.)
One commentator, in questioning any reliance on Branzburg, or on any other Supreme Court decision on the subject,
as a basis for finding a First Amendment reporter's privilege, has noted: “Despite the holding in Branzburg and the
discouraging tone of the majority opinion, the lower federal courts have consistently read the case to support some kind of
qualified privilege for reporters” because five Justices apparently believed “that the Constitution may at times protect the
confidentiality of a journalist's sources” (Tribe, American Constitutional Law § 12-22, at 972 [2d ed]). As already noted,
however, the courts have held the privilege necessary to protect nonconfidential materials as well (see, e.g., von Bulow
by Auersperg v von Bulow, 811 F2d 136; United States v Cuthbertson, supra; Matter of Consumers Union, 495 F Supp
582; Loadholtz v Fields, 389 F Supp 1299).
The protection afforded by the guarantees of free press and speech in the New York Constitution is often broader than
the minimum required by the First Amendment (see, People ex rel. Arcara v Cloud Books, 68 NY2d 553, 557-558; Matter
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of Beach v Shanley, 62 NY2d 241, 255 [Wachtler, J., concurring]; Bellanca v New York State Liq. Auth., 54 NY2d 228,
235). Article I, § 8 of the Constitution assures, in affirmative terms, the right of our citizens to “freely speak, write and
publish” and prohibits the use of official authority which acts to “restrain or abridge the liberty of speech or of the press”.

End of Document
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Oak Beach Inn Corp. et al., Appellants,
v.
Babylon Beacon, Inc., Doing
Business as Babylon Beacon
Newspaper, et al., Respondents.
Court of Appeals of New York
Argued February 15, 1984;
decided May 10, 1984

CITE TITLE AS: Oak Beach
Inn Corp. v Babylon Beacon
SUMMARY
Appeal, by permission of the Appellate Division of the
Supreme Court in the Second Judicial Department, from
an order of said court, entered March 7, 1983, which (1)
reversed, insofar as appealed from, an order of the Supreme
Court at Special Term (Frank P. De Luca, J.), entered
in Suffolk County, granting a motion by defendants for
reargument and, upon reargument, adhering to its original
decision and order granting a motion by plaintiffs to compel
defendants to disclose the author of an anonymous letter
published by defendants and to produce a copy of the
letter, (2) upon reargument, vacated the original order and
denied the motion by plaintiffs to compel discovery, (3)
reversed a further order of the same court (Paul T. D'Amaro,
J.), conditionally granting a motion by plaintiffs to strike
defendants' answer unless they complied with the prior
order directing disclosure and production of the letter, and
dismissing without prejudice to renew a cross motion by
defendants for summary judgment, (4) denied the motion
to strike defendants' answer, and (5) remitted the matter to
the Supreme Court to consider defendants' cross motion for
summary judgment. The following question was certified by
the Appellate Division: “Was the order of this court dated
March 7, 1983 properly made?”

Plaintiffs commenced a libel action against defendant
newspaper, its owner and various members of the staff,
claiming that an anonymous letter to the editor contained
false statements which had been maliciously published by
defendants. Simultaneously, plaintiffs served a show cause
order demanding that defendants be compelled to disclose the
name and last known address of the writer or writers of the
letter. Special Term granted plaintiffs' motion and directed
defendants to furnish a copy of the letter to the plaintiffs.
The court granted reargument, but, upon reargument, adhered
to its decision directing disclosure. When *159 defendants
still refused to disclose the name of the letter writer, plaintiffs
moved to have them held in contempt. However, the primary
relief sought was an order pursuant to CPLR 3126 striking
defendants' answer and directing the entry of a default
judgment against defendants on the libel complaint. The court
held that the remedy of contempt is barred by section 79-h
of the Civil Rights Law, the so- called Shield Law. However,
relying on CPLR 3126 (subd 3), the court ordered that the
defendants' answer be stricken and that plaintiffs be permitted
to move for summary judgment, or other appropriate relief,
unless defendants made the letter available for inspection
within 15 days. The Appellate Division granted a stay and
then reversed.
The Court of Appeals affirmed and answered the certified
question in the affirmative, holding, in an opinion by Judge
Wachtler, that the unqualified immunity from contempt
granted under the Shield Law to journalists who refuse to
disclose their sources does not exempt journalists from the
sanctions authorized by CPLR 3126, but that there was
no need for the court to strike defendants' answer; that, to
the extent defendants' refusal to identify the letter writer
may deprive plaintiffs of evidence relevant to the issue
of defendants' alleged malice in publishing the letter, an
order pursuant to CPLR 3126 limiting the defense to the
allegation of malice to proof of defendants' own independent
investigation, without any reliance on its source, would
adequately protect plaintiffs; that, to the extent plaintiffs
demand disclosure of the letter writer's identity in order
to commence a suit against the author, the sanctions
authorized by CPLR 3126 against parties and their agents
are unavailable, since defendants are not parties to the
contemplated suit against the letter's author, and that the
remedy of contempt against defendants for refusal to obey a
court order directing such disclosure is barred by the Shield
Law.
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Oak Beach Inn Corp. v Babylon Beacon, 92 AD2d 102,
affirmed.
HEADNOTES
Newspapers
Shield Law
(1) In a defamation action against a newspaper, its owners
and various staff members for publishing an allegedly libelous
anonymous letter to the editor, where defendants *160
refused to obey Special Term's order directing defendants to
comply with plaintiffs' demand for disclosure of the letter
writer's identity, the court erred in precluding the newspaper
from answering the complaint or making any defense to
the suit pursuant to CPLR 3126; although the unqualified
immunity from contempt granted under the Shield Law (Civil
Rights Law, § 79-h) to journalists who refuse to disclose their
news sources does not include a general exemption from the
sanctions authorized by CPLR 3126, there was no need for
the court to strike defendants' answer and thus subject them
to a default or summary judgment on the libel complaint. The
general rule that the demanding party should not be granted
more relief from nondisclosure than is reasonably necessary
to protect legitimate interests applies with special force in
cases involving nondisclosure of sources by newspapers and
journalists. To the extent that defendants' refusal to identify
the letter writer may deprive plaintiffs of evidence relevant
to the issue of defendants' alleged malice in publishing the
letter, an order pursuant to CPLR 3126 limiting the defense
to the allegation of malice to proof of defendants' own
independent investigation, without any reliance on its source,
would adequately protect plaintiffs.

Newspapers
Shield Law
(2) In a defamation action against a newspaper, its owners
and various staff members for publishing an allegedly libelous
anonymous letter to the editor, where defendants refused to
comply with Special Term's order directing that they satisfy
plaintiffs' demand for disclosure of the letter writer's identity,
the court erred in precluding defendants from answering the
complaint or making any defense to the suit. To the extent
that plaintiffs demand disclosure of the letter writer's identity
in order to commence a suit against the author, the sanctions

authorized by CPLR 3126 against parties and their agents
are not available, since defendants are not parties to the
contemplated suit and since the basic policy of the Shield
Law (Civil Rights Law, § 79-h) would be undermined if the
alternatives to contempt authorized by CPLR 3126 could be
invoked solely to coerce a newspaper into exposing its source
to a potential civil suit for damages; further, the remedy of
contempt, which is generally the appropriate remedy against
a nonparty who refuses to comply with a disclosure order, is
also not available against defendants, since such a sanction
against journalists who refuse to reveal news sources is barred
by the Shield Law.

POINTS OF COUNSEL
Patrick Kevin Brosnahan, Jr., and Patricia S. Muhlrad for
appellants.
I. The “Shield Law” of the State of New York is not a barrier to
the disclosure ordered by the trial court. (People v Monroe, 82
Misc 2d 850; Matter of Andrews v Andreoli, 92 Misc 2d 410;
People v Zagarino, 97 Misc 2d 181; Branzburg v Hayes, 408
US 665; New York Times Co. v Sullivan, 376 US 254; People
v Cruz, 48 NY2d 419; People v Iannaccone, 112 Misc 2d
1057; People v Le Grand, 67 AD2d 446; Matter of Dack [Beni
Broadcasting], 101 Misc 2d 490; Matter of Wolf v People, 69
Misc 2d 256, 39 AD2d 864.) II. The sanctions imposed by the
court below were appropriate since defendants-respondents
willfully violated an order for pretrial discovery crucial to
plaintiffs-appellants' *161 cause of action. (Matter of Porter,
64 Misc 2d 1016; Katz v Travelers Ind. Co., 39 AD2d 516;
Electorque Assoc. v Arverne Houses, 73 AD2d 682; Katz
v Katz, 68 AD2d 536; Rodriguez v Sklar, 56 AD2d 537;
Rosenberg v Trachtman, 103 Misc 2d 472; Bycel v Freeman,
95 Misc 2d 270; Feingold v Walworth Bros., 238 NY 446;
People v Henriques & Co., 267 NY 398; Chapadeau v Utica
Observer- Dispatch, 38 NY2d 196.)
Bartholomew J. Rebore for respondents.
I. The court should direct the entry of an order dismissing
the complaint. (New York Times Co. v Sullivan, 376 US 254;
James v Gannett Co., 40 NY2d 415; Rinaldi v Holt, Reinhart
& Winston, 42 NY2d 369; Orr v Lynch, 60 AD2d 949, 45
NY2d 903; Trails West v Wolff, 32 NY2d 207; Greenberg
v CBS, Inc., 69 AD2d 693; Kadish v Dressner, 86 AD2d
622; Di Lorenzo v New York News, 78 AD2d 669; Brown
v Johnson Newspapers Corp., 84 AD2d 636.) II. The Shield
Law of the State of New York is a barrier to disclosure.
(Hennigan v Buffalo Courier Express Co., 85 AD2d 924;
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Matter of Superior Ct. of N. J. [Jascalevich], 63 AD2d 903;
Matter of Wolf v People, 69 Misc 2d 256, 39 AD2d 864;
People v Marahan, 81 Misc 2d 637; People v Le Grand, 67
AD2d 446; People v Fischer, 41 AD2d 687.) III. Assuming,
arguendo that New York State Shield Law does not apply, the
balance of interests test protects respondent from disclosure.
(Branzburg v Hayes, 408 US 665; Garland v Torre, 259 F2d
545, 358 US 910; Cervantes v Time, Inc., 464 F2d 986, 409
US 1125; Shultz v Readers Digest Assn., 468 F Supp 551;
Schwartz v Time, Inc., 71 Misc 2d 769.) IV. The ultimate
and severe sanctions imposed by Special Term were improper
and an abuse of discretion. (Feingold v Walworth Bros., 238
NY 446; People v Henriques & Co., 267 NY 398; Laverne v
Incorporated Vil. of Laurel Hollow, 18 NY2d 635.)
OPINION OF THE COURT
Wachtler, J.
The question on this appeal is whether a newspaper, which
has been sued for publishing an allegedly libelous letter to
the editor, can be precluded from answering the complaint or
making any defense to the suit if it refuses to *162 disclose
to the plaintiff the name of the person who wrote the letter.
The trial court found the sanction appropriate for refusal
to comply with its order directing the newspaper to satisfy
plaintiff's demand for disclosure of the letter writer's identity.
The Appellate Division reversed relying on section 79-h of
the Civil Rights Law, popularly known as the Shield Law,
which grants a journalist an exemption from being “adjudged
in contempt” for refusing or failing to disclose the “source”
of any particular news item. The Appellate Division also
granted the plaintiffs leave to appeal to this court on a certified
question as to the correctness of its order.
The Babylon Beacon is a weekly newspaper published on
Long Island. Robert Matherson is the owner of the Oak Beach
Inn which is also located on Long Island. In March of 1981
Matherson ran a paid advertisement in the paper in which he
criticized local officials for failing to take action to protect
the public from a dangerous curve on Montauk Highway. The
advertisement was captioned “Let's Stop The Slaughter On
Our Highways”. On April 9, 1981 the newspaper published
a letter to the editor accusing Matherson of contributing to
the problem and otherwise endangering the public safety in
his management of the Oak Beach Inn. The letter alleged,
for example, that obviously intoxicated persons were served
alcoholic beverages at the Inn, that fire code violations were
reported, and that the Inn and the adjacent parking lot were
permitted to become dangerously overcrowded. This letter

was printed under the caption “Hypocrisy Cited In O.B.I.
Advertisement”. At the end of the letter the paper noted that
the writer's name had been “withheld upon request”.
In September of 1981 the plaintiffs commenced a libel action
against the newspaper, its owner, and various members of
the staff, claiming that the letter contained false statements
which had been maliciously published by the defendants.
Simultaneously the plaintiffs served a show cause order
demanding that the defendants be compelled “pursuant to
CPLR Sec. 3102(c)” to disclose “the name and last known
address of the writer or writers” of the letter to the editor. In an
affidavit attached to the show cause order plaintiffs contended
that “knowledge of this matter is *163 necessary in order
for the plaintiffs to determine who to sue, pursuant to CPLR
3102(c)”. The defendants opposed the application claiming
that the motion for disclosure was premature because issue
had not been joined. The defendants also contended that
the demand for disclosure raised “serious constitutional
questions of freedom of speech and freedom of the press”.
In reply plaintiffs observed that “CPLR 3102(c) permits an
examination prior to commencement of an action for the
purpose of identifying prospective defendants to plaintiffs'
contemplated suit”. The court granted the plaintiffs' motion
and directed defendants to furnish a copy of the letter to the
plaintiffs.
The defendants then moved for reargument. They stated
that it is the policy of the newspaper to require those
who submit letters to the editor to provide their names,
addresses and telephone numbers, if they wish the letters
to be published. Defendants noted, however, that it was
also the policy of the paper to print letters anonymously
when, as in this case, the letter writer so requests. They
argued that compelling disclosure of the letter writer's identity
under these circumstances would infringe the defendants'
First Amendment rights and would also violate section 79h of the Civil Rights Law of this State. The court granted
reargument but adhered to its original decision stating: “Civil
Rights Law § 79-h, from a plain reading of its terms, does not
prevent disclosure. What it does is eliminate contempt as a
remedy for failure to comply with court-ordered disclosure.
(See CPLR R.3124). Contempt aside, there are other remedies
available. (See CPLR § 3126).”
When the defendants still refused to disclose the name of
the letter writer, the plaintiffs moved to have them held in
contempt for disobeying the court's order which: “thereby
deprived [plaintiffs] of their cause of action against the
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author of said letter”. This however was only requested
“in the alternative”. The primary relief requested was an
order, pursuant to CPLR 3126, striking the defendants'
answer and directing the entry of a default judgment against
the defendants on the libel complaint. In support of their
contention that this remedy was appropriate, the plaintiffs
now urged that: “the information sought goes to the heart of
the plaintiffs' libel action. It is an essential *164 element
in plaintiffs' proof of malice; and may conceivably reveal
that defendant newspaper had no reliable source, or that
his reliance upon this particular source showed a reckless
disregard for the truth”. In response to this latter contention
the defendants urged that there was “no need for the drastic
remedy” of striking their answer because the defendants did
not intend to make “affirmative use” of the anonymous letter
writer in defending against the complaint. They stated that
they intended to defend the suit completely on the basis of
their own actions, “without relying on any of the investigation
or underlying material that the source may or may not have
used”.
The court held that the remedy of contempt is barred by
section 79-h of the Civil Rights Law. The court also held,
however, that the Shield Law “in no way inhibits the other
remedies” specified in CPLR 3126, “which may be imposed
upon a party for refusal to comply with an order directing
disclosure”. Relying on CPLR 3126 (subd 3), the court
ordered that the defendants' answer be stricken and that the
plaintiffs be permitted to move for summary judgment, or
other appropriate relief, unless the defendants made the letter
available for inspection within 15 days.
The Appellate Division granted a stay and then reversed. The
appellate court noted that privileged material was exempt
from discovery under CPLR 3101 (subd [b]) and concluded
that section 79-h of the Civil Rights Law established such
a privilege for journalists with respect to their sources. The
court observed that the latter statute only speaks in terms of
shielding the journalist from contempt, but held that it “would
be unduly restricted if journalists invoking the privilege
were subjected to large monetary judgments in civil actions
upon their refusal to reveal news sources simply because a
contempt proceeding was not involved”. (92 AD2d, p 104.)
The court also held that a letter to the editor qualifies as
“news” within the meaning of the statute.
(1, 2) Although we agree with the Appellate Division that
the order of the trial court should be set aside, we do so for
different reasons.

The Shield Law was adopted in 1970 as section 79-h of the
Civil Rights Law (L 1970, ch 615, § 1). The sponsor of
*165 the bill stated that it was intended to protect “newsmen
from being held in contempt for refusing to disclose their
news sources before a court inquiry, legislative hearing or any
other body having contempt powers” and had been prompted
by recent efforts made by Federal authorities to subpoena
journalists in order to obtain evidence which could later be
used in criminal prosecutions (see NY Legis Ann, 1970, pp
33-34). When the Governor signed the bill he also noted
that it “protects journalists and newscasters from charges
of contempt” and observed that the “threat to a newsman
of being charged with contempt and of being imprisoned
for failure to disclose his information or its sources can
significantly reduce his ability to gather vital information” by
cutting off “valuable sources of information” (see NY Legis
Ann, 1970, p 508).
By its terms the statute expressly provides for
“Exemption of professional journalists and newscasters from
contempt” (Civil Rights Law, § 79-h, subd [b]). Subsequent
amendments have clarified and broadened the statute in some
respects (see L 1975, ch 316, § 1; L 1981, ch 468, §§ 1-3).
However, the Legislature has never established an absolute
right or granted journalists complete immunity from all legal
consequences of refusing to disclose evidence relating to a
news source. At the time of these proceedings the relevant
portion of the statute provided that “no professional journalist
or newscaster * * * shall be adjudged in contempt by any
court, the legislature or other body having contempt powers,
nor shall a grand jury seek to have a journalist or newscaster
held in contempt by any court, legislature or other legislative
body having contempt powers for refusing or failing to
disclose any news or the source of any such news” (Civil
Rights Law, § 79-h, subd [b]).
Contempt is the traditional remedy employed by public
bodies against those who have refused to comply with
orders to testify or disclose information. It usually involves
imprisonment, a fine or both (see, e.g., CPLR 2308; Judiciary
Law, § 753). It is considered a drastic measure (see Siegel,
Practice Commentaries, McKinney's Cons Laws of NY, Book
7B, CPLR C3126:4) and often is defined and prosecuted
as a criminal offense (see Penal Law, §§ 215.50, 215.60,
215.65; Judiciary Law, § 750, subd A, pars 3, 5, 7). *166
The sanctions authorized by CPLR 3126 and its predecessors
were designed to provide a court with alternative, less drastic,
means to enforce disclosure in civil cases (see Feingold v
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Walworth Bros., 238 NY 446; Siegel, op cit , C3126:4). A
person against whom these sanctions are properly employed
cannot be said to have been held or adjudged in contempt (see
Feingold v Walworth Bros., supra). Indeed contempt is not a
penalty enumerated in CPLR 3126 and a court must resort to
other more general provisions of the law in the rare instances
where it may be necessary to hold a person in contempt for
failure to make disclosure in a civil case (see Siegel, op cit ,
C3126:1, C3126:3, C3126:4).

CPLR 3126 broadly permits a court to make such orders “as
are just” including an order prohibiting the noncomplying
party from “supporting or opposing designated claims”, or
introducing evidence on a particular point (subd 2). Relief of
this nature should adequately protect the plaintiffs' interests
without intolerably burdening the newspaper. Indeed, as
indicated, the publication agreed to accept such a limitation
in defense of the suit by stating its willingness to defend
that allegation of malice by relying on proof of its own
independent investigation, without placing any reliance on its

The Shield Law's unqualified immunity from contempt
granted to journalists who refuse to disclose their sources,
would preclude a court from employing that remedy against
such a journalist in a civil case, even in those rare instances
where it might otherwise be considered the only appropriate
or effective remedy. However, the statutory “[e]xemption *
* * from contempt” cannot be fairly read to include general
exemption from the sanctions authorized by CPLR 3126,
most of which function to prevent a party who has refused to
disclose evidence from affirmatively exploiting or benefiting
from the unavailability of the proof during the pending civil
action.

source. The court should have limited its order accordingly.*
A newspaper should not be required to accept substantial
financial loss as the price for continuing to honor a
commitment to maintain the confidentiality of one of its
sources.

Of course, if fully utilized some of those sanctions, such as
the power of the court to strike pleadings (CPLR 3126, subd
3) may be only theoretically less drastic than contempt in a
particular case. A newspaper involved in a substantial libel
action may well find the threat of contempt less intimidating
than the thought of being entirely stripped of its defenses
if it continues to preserve the confidentiality of its source.
This type of practical consideration should be taken into
account whenever CPLR 3126 is invoked against a newspaper
or journalist for failure to disclose a source in a civil case.
The consequences of nondisclosure imposed pursuant to the
CPLR should not create new obstacles to newsgathering
or undermine the strong legislative policy expressed in the
Shield Law. The general rule, that the demanding party
should not be granted more relief for nondisclosure than is
reasonably *167 necessary to protect legitimate interests
(Feingold v Walworth Bros., supra), should be applied with
special force in cases involving nondisclosure of sources by
newspapers and journalists.

(2) To the extent the plaintiffs demand disclosure of the
letter writer's identity in order to commence a suit against
the author, which was the original basis for the demand,
the sanctions authorized by CPLR 3126 are not available.
That request has no bearing on the plaintiffs' action against
these defendants. In fact the information was not requested
by notice or stipulation pursuant to CPLR 3102 (subd [b])
which prescribes the “normal method” for disclosure between
parties to a pending suit. It was sought *168 pursuant to
CPLR 3102 (subd [c]) which provides for disclosure “[b]efore
an action is commenced * * * to aid in bringing an action”
by, for instance, supplying the name of a potential defendant
(see Siegel, Practice Commentaries, McKinney's Cons Laws
of NY, Book 7B, CPLR C3102:4). This permits disclosure
between persons who are not parties to a suit for which
the evidence is requested when, as here, a court order is
obtained (CPLR 3102, subd [c]). Against a nonparty the
appropriate and only effective remedy generally is contempt
(Siegel, op cit , C3126:1; First Prelim of Advisory Comm on
Practice and Procedure, NY Rep, Legis Doc, 1957, No. 6[b],
p 160). The alternative sanctions available under CPLR 3126
apply exclusively to a “party, or a person who at the time a
deposition is taken or an examination or inspection is made,
is an officer, director, member, employee or agent of a party
or otherwise under a party's control” (see, also, Siegel, op cit ,
C3126:4).

(1) In this case there was no need for the court to strike
the defendants' answer and thus subject them to a default
or summary judgment on the libel complaint. To the extent,
as the plaintiffs belatedly contend, the defendants' refusal
to identify the letter writer may deprive them of evidence
relevant to the issue of malice, other remedies are available.

Holding the defendants in contempt for failure to supply the
information necessary to commence a suit against the letter
writer is prohibited by the Shield Law. Use of alternative
sanctions pursuant to CPLR 3126 should also be precluded,
not only because the plaintiffs treated these defendants as
nonparties when they obtained the discovery order to aid
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the contemplated suit, but because the basic policy of the
Shield Law would be undermined if CPLR 3126 were not
strictly read to accord journalists that status under these
circumstances. As indicated above, the theory behind the
Shield Law is that many valuable sources of news will be lost
if journalists can be compelled on threat of contempt to reveal
their sources in public forums, thus exposing them to legal,
and possibly illegal, risks. This policy would be subverted if
the alternatives to contempt authorized by CPLR 3126 could
be invoked solely to coerce a newspaper into exposing its
source to a potential civil suit for damages.
Accordingly, the order of the Appellate Division should be
affirmed.
Jasen, J.
(Dissenting).
Although the majority concedes, as it must, that the
sole purpose of the Shield Law is to protect journalists
from charges of contempt and that this *169 statutory “
'[e]xemption * * * from contempt' cannot be fairly read
to include general exemption from the sanctions authorized
by CPLR 3126”, it, nevertheless, refuses to enforce the
trial court's disclosure order or to affirm that court's order
conditionally striking defendants' answer unless defendants
disclose to plaintiffs the identity of the letter writer. Because I
do not believe the trial court abused its discretion in imposing
a sanction specifically authorized by CPLR 3126 (subd 3),
I respectfully dissent and vote to reverse the order of the
Appellate Division.
Preliminarily, I note my complete agreement with the
majority that section 79-h of the Civil Rights Law was enacted
solely to protect journalists from being held in contempt
for refusing to disclose the source of any particular news
item. (NY Legis Ann, 1970, pp 33-34, 508.) I also agree
that “the Legislature has never established an absolute right
or granted journalists complete immunity from all legal
consequences of refusing to disclose evidence relating to a
news source” (majority opn, p 165) and that the Shield Law
“cannot be fairly read to include general exemption from
the sanctions authorized by CPLR 3126” (p 166). Thus, the
majority today correctly eschews reliance upon the reasoning
of the Appellate Division. Indeed, to hold otherwise would be
to engage in a flagrant exercise of judicial legislation whereby
journalists would be cloaked with absolute immunity from
having to disclose the source of news reports. While it may

be that such a law is desirable, the fact remains that the
Legislature, which in our scheme of separation of powers
is the body charged with making such determinations, has
decided otherwise.
Notwithstanding the clear intent of the Shield Law not to
exempt journalists from the sanctions authorized by CPLR
3126, the majority affirms the order of the Appellate Division
upon the ground that the sanction imposed by the trial court
-- striking defendants' answer -- was unnecessary because
the defendants agreed “to defend th[e] allegation of malice
by relying on proof of its own independent investigation,
without placing any reliance on its source.” It is with this
reasoning, offered without supporting authority, that I cannot
agree. *170
In seeking enforcement of the court's disclosure order,
plaintiffs asserted that “the information sought goes to the
heart of the plaintiffs' libel action. It is an essential element
in plaintiffs' proof of malice; and may conceivably reveal
that defendant newspaper had no reliable source, or that
[its] reliance upon this particular source showed a reckless
disregard for the truth.” Although the importance to plaintiffs
of learning the author's identity could not then and cannot
now be seriously disputed, the disobedient defendants blithely
replied that there was “no need” to strike the answer
because they did not intend to make “affirmative use” of the
anonymous author's name in defending the action. However,
defendants' novel suggestion that they may control the course
of plaintiffs' lawsuit by dictating what plaintiffs may discover,
simply by stating that they do not intend to rely on certain
information which is of great importance to plaintiffs' case,
in preparing their defense and thereby preclude plaintiffs
from obtaining that information, is outrageous. Not only is
such a rule grossly unfair to the innocent plaintiffs here, but
it also ignores well- settled principles governing discovery
procedures and distorts the adversarial process.
CPLR 3101 (subd [a]) makes clear what information may be
obtained by parties to a lawsuit: “There shall be full disclosure
of all evidence material and necessary in the prosecution
or defense of an action, regardless of the burden of proof”.
(Emphasis supplied.) We have consistently construed the
discovery provisions of the CPLR liberally “to require
disclosure 'of any facts bearing on the controversy which will
assist [parties'] preparation for trial' ”. (Cynthia B. v New
Rochelle Hosp. Med. Center, 60 NY2d 452, 461, quoting
from Allen v Crowell-Collier Pub. Co., 21 NY2d 403, 406.)
There can be no doubt that the identity of the letter writer in
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the case before us is relevant to the issue of malice. Indeed,
plaintiffs' ability to satisfy the standard set forth in New York
Times Co. v Sullivan (376 US 254) by proving that defendants
acted with actual malice in publishing the letter may well turn
upon their learning the identity and, insofar as known, the
motivation of the author.* *171
Inasmuch as the information sought is relevant to the subject
controversy and will assist plaintiffs in preparing for trial, it
is discoverable pursuant to CPLR 3101 (subd [a]) and, as the
majority concedes, the trial court correctly ordered disclosure.
Thus, by wrongfully refusing to comply with the disclosure
order the defendants subjected themselves to the penalties set
forth in CPLR 3126 even though, by virtue of the Shield Law,
they could not be held in contempt. The majority concedes
this fact as well.
My departure from the majority, therefore, concerns the
proper sanction to be imposed upon defendants for
wrongfully refusing to comply with the court's disclosure
order. While we all agree that first and foremost the sanction
imposed upon the disobedient defendants must adequately
protect the plaintiffs' interests (Feingold v Walworth Bros.,
238 NY 446), the majority, without holding that the trial
court abused its discretion in striking defendants' answer
pursuant to CPLR 3126 (subd 3), believes a different remedy,
presumably less drastic, should have been imposed pursuant
to CPLR 3126. However, a brief glimpse at the alternative
sanction which the majority would impose -- precluding
defendants from “ 'supporting or opposing designated claims',
or introducing evidence on a particular point” (CPLR 3126,
subd 2) (majority opn, p 167) -- reveals that it is no sanction at
all and does nothing to protect plaintiffs' interests in obtaining
lawfully discoverable information such as the identity of the
letter writer.
The majority would allow defendants to defy the lawful
disclosure order and to deprive plaintiffs of important
discoverable information simply because defendants
promised not to use the information in preparing their defense.
Furthermore, the sanction the majority favors would be
meaningless because there would be no need for defendants
to introduce evidence on the issue of malice if plaintiffs

*172 were prevented from obtaining information -- the
letter writer's identity -- essential to the preparation of
their case. Indeed, depriving plaintiffs of the information
they seek and which this court agrees is discoverable will
effectively sound the death knell for plaintiffs' lawsuit.
It is not surprising, therefore, that defendants themselves
suggested such a sanction as an alternative to disclosure, for
to allow this would be to effectively preclude a plaintiff from
ever successfully prosecuting a defamation action against
journalists. A rule which compels such a result should come
from the Legislature, not this court.
To be distinguished from this case is a situation such as
that in Feingold v Walworth Bros. (238 NY 446, supra). In
that case, plaintiff sought discovery of documents necessary
to establish the value of the corporate stock of which he
alleged he was defrauded by defendants. Plaintiff claimed it
was worth $200,000, while defendants pegged its value at
$20,000. Since plaintiff sought the disputed records solely
for purposes of proving the stock was worth $200,000, this
court held that an order precluding defendants from asserting
a claim that the value of the stock was less than $200,000,
rather than an order striking defendants' answer, was the
appropriate sanction. The court correctly reasoned that the
more limited sanction was adequate to fully protect plaintiff's
interest in securing the documents he requested and that a
harsher penalty would exceed the court's power to punish
defendants for failing to obey an order of disclosure. By sharp
contrast, the sanction the majority would impose in the instant
case would not begin to protect plaintiffs' interests.
Accordingly, I would reverse the order of the Appellate
Division and reinstate the order of Supreme Court.

Chief Judge Cooke and Judges Jones, Meyer, Simons and
Kaye concur with Judge Wachtler; Judge Jasen dissents and
votes to reverse in a separate opinion.
Order affirmed, with costs. Question certified answered in the
affirmative. *173
Copr. (C) 2022, Secretary of State, State of New York

Footnotes
That does not mean, as the dissent states, that the defendants “may control the course of plaintiffs' lawsuit by dictating
*
what plaintiffs may discover”. We simply note that the concession made by the defendants in this case appears to provide
reasonable protection to the plaintiffs, who have not contended otherwise or proposed any alternative sanction which
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*

would more adequately assist them in pursuing their suit without knowledge of the source's identity. The plaintiffs have
simply taken the position that any failure on the part of the defendants to make full disclosure of every item “reasonably”
demanded, should entitle the plaintiffs to obtain a default judgment.
By way of illustration, consider the following hypothetical situation: the anonymous letter writer was a reporter for the
defendant newspaper who harbored a widely known personal animosity toward the proprietors of the Oak Beach Inn and
who had publicly declared long ago that he would some day make trouble for plaintiffs. Clearly, the letter writer's identity
would be relevant and extremely important to plaintiffs in helping them to prove that defendants acted with malice or in
reckless disregard for the truth in publishing the allegedly defamatory letter. However, under the majority's reasoning,
plaintiff would never learn the author's identity simply because defendants wrongfully refused to disclose it. Worse yet,
the trial court would be powerless to order the defendants' answer stricken pursuant to CPLR 3126 (subd 3) because
defendants promised not to make “affirmative use” of the author's identity in preparing their defense. Such a rule finds
no support in the statutes, case law or logic.

End of Document

© 2022 Thomson Reuters. No claim to original U.S.
Government Works.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

8

Previous View

Organization for a Better Austin v. Keefe, 402 U.S. 415 (1971)
91 S.Ct. 1575, 29 L.Ed.2d 1, 1 Media L. Rep. 1021

was labeled “temporary” by the state courts,
Supreme Court had power to decide case
inasmuch as there was no indication that
injunction rested on disputed question of fact
which might be resolved differently upon further
hearing and issuance of permanent injunction
upon termination of proceedings would be little
more than a formality. U.S.C.A.Const. Amend.
1; 28 U.S.C.A. § 1257.

KeyCite Yellow Flag - Negative Treatment
Implied Overruling Recognized by Cyr v. Tompkins, Tex.App.-Dallas,
March 30, 1994

91 S.Ct. 1575
Supreme Court of the United States

ORGANIZATION FOR A BETTER
AUSTIN et al., Petitioners,
v.
Jerome M. KEEFE.

17 Cases that cite this headnote
[2]

No. 135.
|
Argued Jan. 20, 1971.
|
Decided May 17, 1971.
Synopsis
Action by real estate broker to enjoin community organization
from distributing leaflets describing broker's alleged ‘panic
peddling’ or ‘blockbusting’ activities. The Circuit Court,
Cook County, entered temporary injunction and the Appellate
Court, 115 Ill.App.2d 236, 253 N.E.2d 76, affirmed and
certiorari was granted. The Supreme Court, Mr. Chief Justice
Burger, held that designation of conduct of community
organization in distributing leaflets critical of real estate
broker's alleged ‘blockbusting’ and ‘panic peddling’ activities
in area of Chicago as an invasion of broker's rights of
privacy was not sufficient to support an injunction against
peaceful distribution of informational literature, and claim
that literature was intended to exercise a coercive impact on
broker did not remove literature from the reach of the First
Amendment.

Injunctions and

In cases involving injunction imposing prior
restraints on speech and publication, courts do
not concern themselves with truth or validity of
the publication. U.S.C.A.Const. Amend. 1.
277 Cases that cite this headnote
[3]

Constitutional Law
Soliciting,
Canvassing, Pamphletting, Leafletting, and
Fundraising
Designation of conduct of community
organization in distributing leaflets critical of
real estate broker's alleged “blockbusting” and
“panic peddling” activities in area of Chicago
as an invasion of broker's rights of privacy was
not sufficient to support an injunction against
peaceful distribution of informational literature,
and claim that literature was intended to exercise
a coercive impact on broker did not remove
literature from the reach of the First Amendment.
U.S.C.A.Const. Amend. 1.

Reversed.

114 Cases that cite this headnote

Mr. Justice Harlan dissented and filed opinion.

Federal Courts

[4]

Brokers

Conduct of business in general

Constitutional Law
and agents

West Headnotes (5)
[1]

Constitutional Law
restraining orders

Review of state courts

Even though injunction restraining community
organization from distributing in city literature
critical of real estate broker's alleged
“blockbusting” and “panic peddling” activities

Real estate brokers

As long as means of community organization in
making public aware of alleged “blockbusting”
and “panic peddling” activities of real estate
broker were peaceful, the communications were
not required to meet standards of acceptability
in order to be accorded First Amendment
protection. U.S.C.A.Const. Amend. 1.
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64 Cases that cite this headnote
[5]

Constitutional Law
invalidity

Presumption of

Any prior restraints on expression comes to the
Supreme Court with a heavy presumption against
its constitutional validity. U.S.C.A.Const.
Amend. 1.
282 Cases that cite this headnote

**1575 Syllabus*
*415 Respondent real estate broker applied for and obtained
from the Illinois courts an injunction enjoining petitioners
from distributing any literature in the City of Westchester, on
the ground that **1576 their leaflets, critical of respondent's
alleged ‘blockbusting’ and ‘panic peddling’ activities in the
Austin area of Chicago, invaded respondent's right of privacy,
and were coercive and intimidating rather than informative,
thus not being entitled to First Amendment protection. Held;
Respondent has not met the heavy burden of justifying
the imposition of the prior restraint of petitioners' peaceful
distribution of informational literature of the nature disclosed
by this record. Pp. 1577—1578.
115 Ill.App.2d 236, 253 N.E.2d 76, reversed.
Attorneys and Law Firms
David C. Long, Chicago, Ill., for petitioners.
Thomas W. McNamara, Chicago, Ill., for respondent.
Opinion
Mr. Chief Justice BURGER delivered the opinion of the
Court.
We granted the writ in this case to consider the claim that an
order of the Circuit Court of Cook County, Illinois, enjoining
petitioners from distributing leaflets anywhere in the town
of Westchester, Illinois, violates petitioners' rights under the
Federal Constitution.
Petitioner Organization for a Better Austin (OBA) is a
racially integrated community organization in the *416

Austin neighborhood of Chicago. Respondent is a real estate
broker whose office and business activities are in the Austin
neighborhood. He resides in Westchester, Illinois, a suburb of
Chicago some seven miles from the Austin area.
OBA is an organization whose stated purpose is to ‘stabilize’
the racial ratio in the Austin area. For a number of years the
boundary of the Negro segregated area of Chicago has moved
progressively west to Austin. OBA, in its efforts to ‘stabilize’
the area—so it describes its program—has opposed and
protested various real estate tactics and activities generally
known as ‘blockbusting’ or ‘panic peddling.’
It was the contention of OBA that respondent had been one
of those who engaged in such tactics, specifically that he
aroused the fears of the local white residents that Negroes
were coming into the area and then, exploiting the reactions
and emotions so aroused, was able to secure listings and sell
homes to Negroes. OBA alleged that since 1961 respondent
had from time to time actively promoted sales in this manner
by means of flyers, phone calls, and personal visits to
residents of the area in which his office is located, without
regard to whether the persons solicited had expressed any
desire to sell their homes. As the ‘boundary’ marking the
furthest westward advance of Negroes moved into the Austin
area, respondent is alleged to have moved his office along
with it.
Community meetings were arranged with respondent to try
to persuade him to change his real estate practices. Several
other real estate agents were prevailed on to sign an agreement
whereby they would not solicit property, by phone, flyer,
or visit, in the Austin community. Respondent who has
consistently denied that he is engaging in ‘panic peddling’ or
‘blockbusting’ refused to sign, contending that it was his right
under Illinois law to solicit real estate business as he saw fit.
*417 Thereafter, during September and October of 1967,
members of petitioner organization distributed leaflets in
Westchester describing respondent's activities. There was
no evidence of picketing in Westchester. The challenged
publications, now enjoined, were critical of respondent's real
estate practices in the Austin neighborhood; one of the leaflets
set out the business card respondent used to solicit listings,
quoted him as saying ‘I only sell to Negroes,’ cited a Chicago
Daily News article describing his real estate activities and
accused him of being a ‘panic peddler.’ Another leaflet,
of the same general order, stated that: ‘When he signs the
agreement, we stop coming to Westchester.’ Two of the
leaflets requested recipients to call respondent **1577 at his
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home phone number and urge him to sign the ‘no solicitation’
agreement. On several days leaflets were given to persons
in a Westchester shopping center. On two other occasions
leaflets were passed out to some parishioners on their way
to or from respondent's church in Westchester. Leaflets were
also left at the doors of his neighbors. The trial court found
that petitioners' ‘distribution of leaflets was on all occasions
conducted in a peaceful and orderly manner, did not cause
any disruption of pedestrian or vehicular traffic, and did not
precipitate any fights, disturbances or other breaches of the
peace.’ One of the officers of OBA testified at trial that
he hoped that respondent would be induced to sign the nosolicitation agreement by letting ‘his neighbors know what he
was doing to us.’
Respondent sought an injunction in the Circuit Court of Cook
County, Illinois, on December 20, 1967. After an adversary
hearing the trial court entered a temporary injunction
enjoining petitioners ‘from passing out pamphlets, leaflets or
literature of any kind, and from picketing, anywhere in the
City of Westchester, Illinois.’
*418 [1] On appeal to the Appellate Court of Illinois, First
District, that court affirmed, 115 Ill.App.2d 236, 253 N.E.2d
76. It sustained the finding of fact that petitioners' activities
in Westchester had invaded respondent's right of privacy, had
caused irreparable harm, and were without adequate remedy
at law. The Appellate Court appears to have viewed the
alleged activities as coercive and intimidating, rather than
informative and therefore as not entitled to First Amendment
protection. The Appellate Court rested its holding on its
belief that the public policy of the State of Illinois strongly
favored protection of the privacy of home and family from
encroachment of the nature of petitioners' activities.1
[2] It is elementary, of course, that in a case of this kind the
courts do not concern themselves with the truth or validity of
the publication. Under Near v. Minnesota, 283 U.S. 697, 51
S.Ct. 625, 75 L.Ed. 1357 (1931), the injunction, so far as it
imposes prior restraint on speech and publication, constitutes
an impermissible restraint on First Amendment rights. Here,
as in that case, the injunction operates, not to redress alleged
private wrongs, but to suppress, on the *419 basis of
previous publications, distribution of literature ‘of any kind’
in a city of 18,000.

(1943); Schneider v. State, 308 U.S. 147, 60 S.Ct. 146,
84 L.Ed. 155 (1939); Lovell v. City of Griffin, 303 U.S.
444, 58 S.Ct. 666, 82 L.Ed. 949 (1938). In sustaining the
injunction, however, the Appellate Court was apparently of
the view that petitioners' purpose in distributing **1578
their literature was not to inform the public, but to ‘force’
respondent to sign a no-solicitation agreement. The claim
that the expressions were intended to exercise a coercive
impact on respondent does not remove them from the reach
of the First Amendment. Petitioners plainly intended to
influence respondent's conduct by their activities; this is not
fundamentally different from the function of a newspaper.
See Schneider v. State, supra; Thornhill v. Alabama, 310 U.S.
88, 60 S.Ct. 736, 84 L.Ed. 1093 (1940). Petitioners were
engaged openly and vigorously in making the public aware
of respondent's real estate practices. Those practices were
offensive to them, as the views and practices of petitioners
are no doubt offensive to others. But so long as the means
are peaceful, the communication need not meet standards of
acceptability.
[5] Any prior restraint on expression comes to this Court
with a ‘heavy presumption’ against its constitutional validity.
Carroll v. President and Commissioners of Prinecess Anne,
393 U.S. 175, 181, 89 S.Ct. 347, 351, 21 L.Ed.2d 325 (1968);
Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70, 83 S.Ct.
631, 639, 9 L.Ed.2d 584 (1963). Respondent thus carries
a heavy burden of showing justification for the imposition
of such a restraint. He has not met that burden. No prior
decisions support the claim that the interest of an individual
in being free from public criticism of his business practices
in pamphlets or leaflets warrants use of the injunctive
power of a court. Designating the conduct as an invasion
*420 of privacy, the apparent basis for the injunction here,
is not sufficient to support an injunction against peaceful
distribution of informational literature of the nature revealed
by this record. Rowan v. United States Post Office Dept., 397
U.S. 728, 90 S.Ct. 1484, 25 L.Ed.2d 736 (1970), relied on by
respondent, is not in point; the right of privacy involved in that
case is not shown here. Among other important distinctions,
respondent is not attempting to stop the flow of information
into his own household, but to the public. Accordingly, the
injunction issued by the Illinois court must be vacated.

[3] [4] This Court has often recognized that the activity Reversed.
of peaceful pamphleteering is a form of communication
protected by the First Amendment. E.g., Martin v. City
Mr. Justice HARLAN, dissenting.
of Struthers, 319 U.S. 141, 63 S.Ct. 862, 87 L.Ed. 1313
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In deciding this case on the merits, the Court, in my opinion,
disregards the express limitation of our appellate jurisdiction
to ‘(f)inal judgments or decrees,’ 28 U.S.C. s 1257, and does
so in a way which undermines the policies behind limiting
our review to judgments ‘rendered by the highest court of a
State in which a decision could be had,’ ibid., and interferes
with Illinois' arrangements for the expeditious processing of
litigation in its own state courts.
It is plain, and admitted by all, that the ‘temporary’ or
‘preliminary’ injunction entered by the Circuit Court of Cook
County and affirmed by the Appellate Court, First District,
is not a final judgment. Review of preliminary injunctions
is a classic form of interlocutory appeal, which Congress
has authorized in limited instances not including review by
this Court of state decrees. See 28 U.S.C. ss 1252, 1253;
cf. 28 U.S.C. s 1292(a)(1). Despite the seemingly absolute
provision of the statute, the Court holds that this case is
within the judicially created exception for instances in which
the affirmance of the interlocutory order by the highest
state court decides the merits of the dispute for all practical
purposes, leaving the remaining proceedings in the lower
courts as *421 nothing more than a formality. See Pope
v. Atlantic Coast Line R. Co., 345 U.S. 379, 382, 73 S.Ct.
749, 751, 97 L.Ed. 1094 (1953); Construction Laborers'
Local 438 v. Curry, 371 U.S. 542, 550—551, 83 S.Ct.
531, 536—537, 9 L.Ed.2d 514 (1963); Mills v. Alabama,
384 U.S. 214, 217—218, 86 S.Ct. 1434, 1436, 16 L.Ed.2d
484 (1966). The apparent, though unstated, justification for
this is the petitioners' representation in this Court that they
have no defense to offer other than their First Amendment
contentions, which they assert the Illinois courts have decided
against them on the merits. Pet. for Cert. 6.
**1579 Even assuming that the latter position is correct,*
this case does not fit into the mold of the cases in which this
Court has reviewed orders of state supreme courts affirming
the grant of preliminary relief, for here the Illinois *422
Supreme Court has never passed on the merits of petitioners'
constitutional contentions. If this case were permitted to
return to the trial court for consideration of the merits of
petitioners' contentions and the entry of final judgment,
petitioners would have an appeal as of right directly to
the Illinois Supreme Court if that judgment were adverse
to them. Ill.Const., Art. 6, s 5, S.H.A.; Ill.Supp.Ct.Rules
301, 302(a), Ill.Rev.Stat.1969, c. 110A, ss 301, 302(a). That
court would then have an opportunity to correct the errors,
if any, in the lower court judgment; or if it failed to do
so we would have the benefit of that court's views on the

issues here presented. Such review by ‘the highest court of
a State in which a decision could be had’ is particularly
important in the context of Illinois procedure, which
places primary responsibility for review of constitutional
contentions in the State Supreme Court. All appeals from final
judgments in cases involving a constitutional question must
be taken directly to that court, see Ill.Supp.Ct.Rule 302(a)
(2); consequently the intermediate Appellate Court rarely has
occasion to engage in constitutional adjudication.
To be sure, the Illinois Supreme Court, by denying petitioners'
motion for leave to appeal from the order of the Appellate
Court, had an opportunity to rule on the issue presented
by this case and declined to do so. However, Illinois has a
strong policy against Supreme Court review of interlocutory
orders. Until recently the Supreme Court had no direct
appellate jurisdiction over judgments of the Appellate Court
on interlocutory appeals, but simply reviewed the issues
presented by the subsequent final judgment. 6 C. Nichols,
Illinois Civil Practice s 5998 (1962 rev. vol. H. Williams & M.
Wingersky). Although interlocutory review is now available
in the discretion of the Supreme Court, it is ‘not favored.’
Ill.Sup.Ct.Rule 318(b); see also Ill.Sup.Ct.Rule 315(a). We
have ourselves often made a similar *423 resolution of
the competing interests in prompt correction of lower courts'
errors on the one hand and in expeditious processing of
litigation to final judgment on the other. See R. Stern & E.
Gressman, Supreme Court Practice s 4.19 (4th ed. 1969).
Under today's decision, Illinois will have to surrender its
judgment in these matters if it desires to interpose the State
Supreme Court between the subordinate state courts and
review by this Court, as the highest-state-court requirement
permits it to do. If this Court would respect the final judgment
limitation on **1580 our jurisdiction, Illinois would not be
put to this choice.
It is, of course, tempting to ignore the proper limitations
on our power when the alternative is to delay correction of
what the Court today holds was a flagrant error by lower
courts. This is particularly true where, as here, a ‘temporary’
injunction has been outstanding for a lengthy period. But
the question is not whether we think our intervention in the
dispute at this stage would be desirable—although with our
overall docket running at about 4,000 cases a Term there is
surely much to be said for giving each litigant only one bite
at the apple. The policy judgment involved was expressly
committed to Congress by Art. III, s 2, of the Constitution,
and Congress has spoken in s 1257.
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I would respect that congressional judgment and dismiss the
writ for lack of jurisdiction.

All Citations
402 U.S. 415, 91 S.Ct. 1575, 29 L.Ed.2d 1, 1 Media L. Rep.
1021

Footnotes

*
1

*

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
The injunction is termed a ‘temporary’ injunction by the Illinois courts. We have therefore considered whether we may
properly decide this case. 28 U.S.C. s 1257. We see nothing in the record that would indicate that the Illinois courts
applied a less rigorous standard in issuing and sustaining this injunction than they would with any permanent injunction
in the case. Nor is there any indication that the injunction rests on a disputed question of fact that might be resolved
differently upon further hearing. Indeed, our reading of the record leads to the conclusion that the issuance of a permanent
injunction upon termination of these proceedings will be little more than a formality. Moreover, the temporary injunction
here, which has been in effect for over three years, has already had marked impact on petitioners' First Amendment
rights. Although the record in this case is not such as to leave the matter entirely free from doubt we conclude we are not
without power to decide this case. Mills v. Alabama, 384 U.S. 214, 86 S.Ct. 1434, 16 L.Ed.2d 484 (1966); Local No. 438
Construction and General Laborers' Union, AFL—CIO v. Curry, 371 U.S. 542, 83 S.Ct. 531, 9 L.Ed.2d 514 (1963).
Settled Illinois law provides that ‘(i)t is not, of course, the purpose of a temporary injunction to decide controverted facts
or the merits of the case,’ Lonergan v. Crucible Steel Co. of America, 37 Ill.2d 599, 611, 229 N.E.2d 536, 542 (1967), but
‘merely to preserve the last actual peaceable uncontested status which preceded the pending suit.’ Consumers Digest,
Inc. v. Consumer Magazine, Inc., 92 Ill.App.2d 54, 61, 235 N.E.2d 421, 425 (App.Ct., 1st Dist., 1968). ‘It is enough if (the
applicant) can show that he raises a fair question as to the existence of the right which he claims and can satisfy the
court that matters should be preserved in their present state until such questions can be disposed of.’ Nestor Johnson
Mfg. Co. v. Goldblatt, 371 Ill. 570, 574, 21 N.E.2d 723, 725 (1939). The granting of a preliminary injunction is committed
to the sound discretion of the trial judge, and it is reviewable only for abuse of discretion. Lonergan v. Crucible Steel Co.
of America, supra, 37 Ill.2d, at 612, 229 N.E.2d, at 542.
In argument before the Illinois chancellor, petitioners' attorney stated:
‘We don't wish to go into lengthy argument on constitutional provisions at this time. We feel that it is only fair that both
sides prepare briefs in preparation for a full hearing on the permanent injunction. And, to that end, we just want to point
out that these are constitutional questions, on which we feel the law is abundantly clear, and that is a further reason why
Your Honor is his discretion, should not see fit to issue a temporary injunction.’ R. 56.

End of Document
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claims, (5) granted the motion by the Exchange and John S.
Reed for summary judgment dismissing Grasso's fifth cross
claim, and (6) granted the Exchange's motion for summary
judgment dismissing Grasso's second and fourth cross claims.
KeyCite Yellow Flag - Negative Treatment
Declined to Extend by Cortlandt Street Recovery Corp. v. Hellas
Telecommunications, S.a.r.l., N.Y.Sup., September 16, 2014

54 A.D.3d 180, 861 N.Y.S.2d
627, 2008 N.Y. Slip Op. 05970

**1 The People of the State of New
York, by Eliot Spitzer, Attorney General
of the State of New York, Respondent
v
Richard A. Grasso et al., Appellants,
and The New York Stock
Exchange, Inc., Respondent.
Richard A. Grasso, Crossclaim
Plaintiff-Appellant
v
The New York Stock Exchange,
Inc., et al., Crossclaim DefendantsRespondents. (And a Third-Party Action.)
Supreme Court, Appellate Division,
First Department, New York
401620/04, 82
July 1, 2008

CITE TITLE AS: People v Grasso
SUMMARY
Cross appeals from an order of the Supreme Court, New
York County (Charles E. Ramos, J.), entered October 19,
2006. The order, insofar as appealed from **2 (1) granted
the motion by the Attorney General of the State of New
York for summary judgment on liability as to his third cause
of action against Richard A. Grasso, (2) denied Grasso's
motion for summary judgment dismissing the second and
third causes of action, and Kenneth G. Langone's motion for
summary judgment dismissing the seventh cause of action, (3)
denied in part Grasso's motion to dismiss the eighth cause of
action asserted by the Attorney General against the New York
Stock Exchange, Inc., (4) granted the Exchange's motion for
summary judgment dismissing Grasso's first and third cross

People v Grasso, 13 Misc 3d 1227(A), 2006 NY Slip Op
52019(U), modified.
HEADNOTES
Corporations
Not-For-Profit Corporation
Breach of Fiduciary Duty—Restitution Claim Asserted by
Attorney General against Former Chief Executive Officer of
New York Stock Exchange
(1) In an action by the Attorney General against defendant,
the former chairman and chief executive officer of the New
York Stock Exchange, seeking restitution on behalf of the
Exchange for alleged breaches of defendant's fiduciary duties
under N-PCL 717 (a) and 720 (a) (1) for having influenced
and accepted awards of excessive compensation during his
tenure, Supreme Court erred in granting summary judgment
to the Attorney General on liability, irrespective of whether
the Attorney General's authority to prosecute the action lapsed
when the Exchange became a for-profit entity. Supreme
Court determined that defendant breached his fiduciary duties
with respect to his *181 participation in the Supplemental
Executive Retirement Plan (SERP) based on its finding that
the board of directors had not been “fully informed” about
defendant's participation in that plan. However, from the
deposition testimony of numerous directors and documentary
evidence, a rational trier of fact could have concluded that the
board was aware of the accumulated amount of defendant's
SERP benefit in 2003 when it unanimously approved his 2003
employment agreement. Supreme Court further concluded
with respect to defendant's participation in the Supplemental
Executive Savings Plan (SESP), that “an amendment to the
SESP was not made” as to permit pretermination payments
when defendant was paid the money credited to his SESP
account pursuant to his 2003 employment agreement, and that
the payout of defendant's SESP money was therefore an “ultra
vires” act by the Exchange. However, regardless of whether
the 2003 employment agreement effectively amended the
SESP as to defendant, the payout was not “ultra vires” as
a matter of law, since the board was vested with “absolute
discretion” to make modifications to the SESP “at any time”
and “in such manner” as it deemed “appropriate or desirable.”
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Attorney General
Powers
Authority to Seek Restitution of Excessive Compensation
from Officer or Director of Not-For-Profit Corporation
Following Its Conversion into For-Profit Entity
(2) The Attorney General lacked legal authority under N-PCL
720 (b) to maintain an action against defendant, the former
chairman and chief executive officer of the New York Stock
Exchange, seeking restitution on behalf of the Exchange for
alleged breaches of defendant's fiduciary duties in accepting
awards of excessive compensation during his tenure since
the Exchange ceased to be a not-for-profit corporation over
which the Attorney General could exercise regulatory control
and enforcement authority when it converted itself through
a series of mergers into a for-profit company. While the
conversion of the Exchange into a for-profit entity did not
extinguish the claims asserted on behalf of the Exchange
(see Business Corporation Law § 906 [b] [3]; N-PCL 908
[i] [A], [B]), the conversion divested the Attorney General
of the authority or standing to prosecute them. N-PCL 720
(b) should not be construed to permit the Attorney General
to continue prosecuting a cause of action seeking only
monetary relief on behalf of a not-for-profit corporation after
its conversion into a for-profit entity. The prosecution of
such a postmerger cause of action would vindicate only
the interests of private parties, not any public interest.
Moreover, construing the statute to authorize the Attorney
General's continued prosecution of a cause of action to
redress an alleged wrong that was not perpetrated directly
against the State would raise serious constitutional concerns
as to whether such use of public funds falls within the
constitutional prohibition against gifts of public funds to
private entities (NY Const, art VII, § 8 [1]), and would also
implicate separation of powers issues.

Declaratory Judgments
When Remedy Appropriate
(3) In an action by the Attorney General against defendant,
the former chairman and chief executive officer of the
New York Stock Exchange, seeking restitution on behalf of
the Exchange for alleged breaches of defendant's fiduciary
duties under N-PCL 717 (a) and 720 (a) (1) for having

influenced and accepted awards of excessive compensation
during his tenure, defendant's motion to dismiss the Attorney
General's cause of action seeking a judgment declaring
that the Exchange “made unlawful, ultra vires payments to
[defendant]” was properly denied. Because that cause of
action was asserted solely against the Exchange, defendant
had standing to seek its dismissal only if he *182 would
be bound, and therefore, aggrieved, by a determination
underlying any judgment that the compensation was ultra
vires. There was no basis for concluding that defendant would
be bound by virtue of either the law of the case doctrine
or collateral estoppel. Moreover, the absence of an actual
controversy between the Attorney General and the Exchange
was a reason to conclude that defendant would not be bound.

Contracts
Employment Contracts
Resignation Not Tantamount to Termination
(4) In an action by the Attorney General against defendant,
the former chairman and chief executive officer of the New
York Stock Exchange, seeking restitution on behalf of the
Exchange for alleged breaches of defendant's fiduciary duties
for having accepted awards of excessive compensation during
his tenure, Supreme Court properly dismissed defendant's
cross claims for breach of contract on the Exchange's motion
for summary judgment in the absence of any evidence that
defendant was actually terminated. Even if defendant was
threatened with discharge, his resignation would not thereby
have been rendered an involuntary act that was tantamount
to a termination. In any event, defendant's failure to raise
the claim that he was entitled to a payment under the
Exchange's Supplemental Executive Retirement Plan even
if he resigned prior to the Exchange's motion for summary
judgment precluded him from raising such claim to avoid
summary judgment.

Libel and Slander
Public Figure
Proof of Actual Malice
(5) In an action by the Attorney General against defendant,
the former chairman and chief executive officer (CEO)
of the New York Stock Exchange, seeking restitution on
behalf of the Exchange for alleged breaches of defendant's
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fiduciary duties for having accepted awards of excessive
compensation during his tenure, Supreme Court properly
granted summary judgment dismissing defendant's cross
claims for defamation and vindictive disparagement asserted
against both the Exchange and defendant's successor as
interim chair and CEO. Defendant failed to adduce evidence
sufficient to raise a triable issue of fact with respect to whether
the challenged statements made by his successor were made
with “actual malice,” i.e., that when defendant's successor
made the statements he entertained serious doubts as to their
truth or had a high degree of awareness of their probable
falsity.

RESEARCH REFERENCES
Am Jur 2d, Attorney General §§ 7, 21, 35; Corporations
§§ 33–36, 1680, 2299; Employment Relationship §§ 39, 43;
Libel and Slander §§ 31, 32, 67, 71, 463; Wrongful Discharge
§ 185.
McKinney's, Business Corporation Law § 906 (b); N–PCL
717 (a); 720 (a), (b); 908 (i); NY Const, art VII, § 8.
NY Jur 2d, Business Relationships §§ 688, 689, 735, 740,
754, 1226, 1229, 1233, 1235, 1236; NY Jur 2d, Defamation
and Privacy §§ 102, 192, 194; NY Jur 2d, Employment
Relations § 261; Public Funds §§ 54, 55; NY Jur 2d, State of
New York §§ 27, 43, 45.
Prosser and Keeton, Torts (5th ed) §§ 112, 113.
*183 ANNOTATION REFERENCE
See ALR Index under Attorney General; Corporate Officers
and Directors; Corporations; Discharge from Employment or
Office; Libel and Slander; Nonprofit Organizations.
FIND SIMILAR CASES ON WESTLAW
Database: NY-ORCS
Query: restitution /p attorney /2 general & ultra /2 vires
APPEARANCES OF COUNSEL
Williams & Connolly LLP, Washington, D.C. (Gerson A.
Zweifach of counsel), and Flemming Zulack Williamson
Zauderer, LLP, New York City (Mark C. Zauderer and
Jonathan D. Lupkin of counsel), for Richard A. Grasso,
appellant.

Andrew M. Cuomo, Attorney General, New York City (Avi
Schick, David Axinn, Jeffrey P. Metzler and Robert Pigott of
counsel), for state respondent.
Winston & Strawn LLP, New York City (Adam J. Schlatner
of counsel), for The New York Stock Exchange, Inc. and
another, respondents.
OPINION OF THE COURT
McGuire, J.
The principal issue on this appeal, and one that divides this
Court, is how N-PCL 720 (b) should be construed. That
provision authorizes the Attorney General to bring an action
against directors or officers of a not-for-profit corporation for
various forms of misconduct that injure the corporation. The
interpretive issue before this Court is one that the text of NPCL 720 (b) does not purport to address. That issue is this:
if the not-for-profit corporation merges into and is succeeded
by a for-profit entity, does the Attorney General continue to
have authority to prosecute causes of action under N-PCL
720 (b) when the sole relief sought is the recovery of money
that belongs to the for-profit entity and would inure to its
benefit and the private parties who are its owners? On the
basis of analogous case law, and construing N-PCL 720 (b)
both in light of its evident purpose and in accordance with our
obligation to construe a statute whenever reasonably possible
so as to avoid serious constitutional questions, we conclude
that the Attorney General's authority to prosecute the causes
of action seeking that relief lapsed with the merger.
Panels of this Court have resolved two prior appeals in this
action, People v Grasso (21 AD3d 851 [2005] [ *184 Grasso
I]) and People v Grasso (42 AD3d 126 [2007], affd 11 NY3d
64 [2008] [Grasso II]). As detailed in Grasso II, the Attorney
General brought this action against Richard A. Grasso, the
former Chairman and Chief Executive Officer (CEO) of
the New York Stock Exchange (the Exchange), Kenneth G.
Langone, the Chairman of the Compensation Committee of
the Exchange and a **3 member of its Board of Directors at
the relevant times alleged in the complaint, and the Exchange.
Grasso appeals from an order of the Supreme Court, entered
October 19, 2006, (the October 19 order) that, among other
things, granted the Attorney General's motion for summary
judgment on liability as to his third and sixth causes of action
against Grasso. Grasso and Langone also appeal from those
portions of the October 19 order that denied their respective
motions for summary judgment dismissing the causes of
action that N-PCL 720 (b) authorizes the Attorney General
to bring against an officer or director of a not-for-profit
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corporation—with respect to Grasso, the second and third
causes of action, and with respect to Langone, the seventh
and sole cause of action asserted against him—on the ground
that the Attorney General lost his standing to sue under NPCL 720 (b) because the Exchange ceased to be a not-forprofit corporation, over which the Attorney General exercises
regulatory and enforcement authority under the N-PCL, when
it converted itself through a series of mergers into a for-profit
company, NYSE LLC, that is wholly owned by a for-profit
Delaware corporation, NYSE Group.
Grasso also appeals from that portion of the October 19
order that denied in part his motion to dismiss the eighth
cause of action asserted by the Attorney General against the
Exchange. Supreme Court granted the motion to the extent of
dismissing the claim for injunctive relief against the Exchange
but denied the motion as to the claim for declaratory relief.
The claim for injunctive relief sought an injunction designed
to ensure compliance by the Exchange with the N-PCL, and
Supreme Court agreed with Grasso that the conversion of
the Exchange into a for-profit entity had mooted that claim.
Supreme Court, however, rejected Grasso's contention that
the claim for declaratory relief (i.e., a declaration that the
Exchange had made unlawful and ultra vires payments to
Grasso) was moot for the same reason. Supreme Court also
rejected Grasso's contention that, because the Exchange had
taken the position in its answer that the compensation at
issue was ultra vires, the claim for declaratory relief should
be dismissed on the ground that there *185 was no actual
controversy between the Attorney General and the Exchange.
In addition, Grasso appeals from those portions of the October
19 order that: (a) granted the Exchange's motion for summary
judgment dismissing Grasso's cross claims for breach of
contract, and (b) granted the motion for summary judgment
of the Exchange and John Reed, Grasso's interim successor
as Chair and CEO of the Exchange, dismissing Grasso's cross
claims for defamation and disparagement.
I
The third cause of action alleges that Grasso violated his
fiduciary duties to the Exchange under N-PCL 717 (a) and
720 (a) (1) (A) and (B) by influencing and accepting awards
of excessive compensation during his tenure as Chairman and
CEO. In addition to seeking a judgment directing Grasso to
account for the alleged breaches of his fiduciary duties, the
third cause of action seeks a money judgment. Specifically,
it seeks “restitution to the [Exchange] of all payments to the

extent [Grasso] fails to account for the lawfulness of such
payments.”
(1)In granting summary judgment on liability as to the third
cause of action, Supreme Court determined that Grasso had
breached his fiduciary duties to the Exchange with respect
to his participation in two distinct benefit programs provided
by the Exchange: the Supplemental Executive Retirement
Plan (SERP) and the Supplemental Executive Savings Plan
(SESP). SERP **4 is a nonqualified deferred benefit plan
available to Exchange executives, with benefits determined
on the basis of such factors as the executive's years of service
and highest average compensation earned over a period of
three consecutive years. Although Grasso did not actually
participate in SERP itself, his employment agreements with
the Exchange provided for an essentially equivalent benefit
that the parties refer to as Grasso's SERP benefit. The SESP
is a savings plan permitting Exchange executives to defer a
portion of their salaries; on an annual basis, the Exchange
matched, dollar-for-dollar, the first 6% of salary deferred. As
discussed below, Supreme Court erred in granting summary
judgment on liability with respect to SERP and SESP.
With respect to SERP, Supreme Court ruled that Grasso had
“thwarted the Compensation Committee from performing
its duty of care and obedience” by “fail [ing] to disclose
the amount of the SERP” ( *186 13 Misc 3d 1227[A],
2006 NY Slip Op 52019[U], *29). As a result, and despite
“inadvertent knowledge the Board may have achieved” about
Grasso's SERP benefit, Supreme Court concluded that the
Board was not “fully informed” about the benefit (id. at *30).
However, on the basis of the evidence relied upon by Grasso
in opposing the Attorney General's motion for summary
judgment, a rational trier of fact could come to a different
conclusion regarding the Board's knowledge of Grasso's
SERP benefit. From the deposition testimony of numerous
directors and documentary evidence, the trier of fact could
conclude that: the Board knew of the SERP benefit in 1995
when it authorized the payment to Grasso of the accumulated
amount of the benefit in connection with its approval of
Grasso's 1995 employment agreement; the Board knew of the
accumulated amount of the benefit in 1999 when it approved
Grasso's 1999 employment agreement, which contained a
provision transferring the then-accumulated benefit to his
SESP account; the Board thereafter knew the amount of the
benefit when it took various actions to limit its growth; the
Board knew of the accumulated amount of the benefit in
2003 when, pursuant to the 2003 employment agreement with
Grasso that the Board approved after vigorous discussion and
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with the advice of attorneys, consultants and other experts,
the Board authorized the payment of the then-accumulated
benefit and provided for changes to Grasso's SERP that would
cap future benefits and reduce the amount of the accumulated
benefit.
Supreme Court also erred in concluding that Grasso “knew
or should have known” about the Board's alleged lack of
knowledge concerning his SERP benefit (id.). In opposing
the Attorney General's motion for summary judgment, Grasso
relied not only on his own testimony that he believed the
directors had “complete knowledge” of his SERP benefits
but also on various facts from which the trier of fact could
conclude that he reasonably believed the members of the
Compensation Committee and Board were knowledgeable
about the fact and extent of his SERP benefit. Accordingly,
Supreme Court improperly decided a disputed issue of fact in
thus concluding that Grasso breached the statutory standard
of care set forth in N-PCL 717 (a) and was liable despite the
good faith reliance provisions of N-PCL 717 (b).
With respect to SESP, Supreme Court granted summary
judgment as to liability on the basis of its conclusion
of law that “an effective amendment to SESP was not
made” when Grasso was paid the money credited to his
SESP account pursuant to a provision *187 of his 2003
**5 employment agreement that the Board had approved
(id. at *20). According to Supreme Court, because the
SESP “unequivocally bars a participant from obtaining
distributions” prior to termination, this payout of Grasso's
SESP money was an “ultra vires” act by the Exchange,
and Grasso breached his fiduciary duty when he accepted it
(id.). Contrary to Supreme Court's conclusion, the payout of
Grasso's SESP money was not an ultra vires act. In adopting
the SESP, the Board did not commit the Exchange to all of its
terms for all time or in any way curtail the corporate powers
of the Exchange. Rather, and the Attorney General does not
contend otherwise, the Board was free to vary the terms of the
program it had established. Thus, regardless of whether the
2003 employment agreement effectively amended the SESP
as to Grasso (see Credit Suisse First Boston Corp. v Pitofsky, 4
NY3d 149, 155 [2005] [noting that “(b)y implication,” a later
agreement was “a valid, enforceable modification of an earlier
agreement”]), the payout was not ultra vires, i.e., “beyond the
scope of power allowed or granted by a corporate charter or
by law” (Black's Law Dictionary 1559 [8th ed]).1
The dissent takes the position that the payout to Grasso
of his SESP money may have been an ultra vires act

despite the undisputed fact that the Board had authorized
the payout when it voted (unanimously) to approve the 2003
employment agreement. Apparently, however, the dissent
does not go so far as Supreme Court and the Attorney General,
who both argue that when a written agreement between an
employer and its employees creates a condition precedent
to the receipt of a benefit, the employer cannot lawfully
waive or modify that condition for one or more or all of its
employees, not even in a subsequent writing duly authorized
by the employer, unless the employer does so in a writing
that purports to amend the original agreement. Nothing in the
SESP plan itself,2 nor in the law of contracts or corporations,
requires such formalism, let alone formalism that for no
substantive reason would permit employers to disavow their
own considered actions (indeed, to avoid a subsequent
contractual obligation) to the decided disadvantage of their
employees.
*188 But the view the dissent would adopt—that the payout
may have been ultra vires because “there is affirmative
evidence . . . that the Board did not intend to amend SESP so
as to permit distribution to Grasso”—is not much different or
much less one-sided. Contrary to basic precepts of contract
law, the dissent would permit a party to a written agreement
to avoid an obligation imposed by the unequivocal terms
of the agreement—here, the provisions of the employment
agreement authorizing the SESP payout—by pointing to
extrinsic evidence **6 purportedly showing that it did
not intend to assume that obligation (see W.W.W. Assoc. v
Giancontieri, 77 NY2d 157, 162 [1990] [“Evidence outside
the four corners of the document as to what was really
intended but unstated or misstated is generally inadmissible
to add to or vary the writing”]; West, Weir & Bartel v
Mary Carter Paint Co., 25 NY2d 535, 540 [1969] [“The
rule in this State is well settled that the construction
of a plain and unambiguous contract is for the court to
pass on, and that circumstances extrinsic to the agreement
will not be considered when the intention of the parties
can be gathered from the instrument itself”]). Accordingly,
besides being unsupported by any precedent or substantive
reason, the dissent's view would extend an unnecessary
protection to sophisticated employers and expose employees
to unwarranted lawsuits seeking the return of benefits that had
been authorized to be paid.
The dissent urges that because a “formal amendment” to
the SESP was executed on three prior occasions, “the Board
arguably established a course of conduct that undermines
Grasso's argument that the payment to him constituted an
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amendment to SESP.” But the implicit assumption—that
once one “formal amendment” is executed an agreement can
only be amended through another “formal amendment”—is
contradicted by the “established principle[ ] of contract law”
that a later agreement can, “[b]y implication” effect “a valid,
enforceable modification of an earlier agreement” (Credit
Suisse, 4 NY3d at 154-155).
The dissent also offers a variant of its view that there must
be some evidence that the Board “actually intended to amend
[the SESP].” Thus, it asserts that the provision of the 2003
agreement authorizing the payment of Grasso's SESP money
“cannot be considered an amendment to SESP” unless the
Board “knew that the payment contravened [i.e. was not
authorized by] the terms of SESP.” Under this view, an
employer cannot lawfully enter into a valid written agreement
that expressly confers upon an employee a benefit to which
the employee is *189 not entitled under a preexisting
agreement unless the employer subjectively knows that the
employee is not entitled to the benefit under the preexisting
agreement. Again, however, the dissent does not cite any
supporting precedent and does not explain why it is necessary
or sensible to require proof of such knowledge on the
employer's part before the employer can be bound by, and
the employee can rely on, a written agreement. Moreover,
this view is inconsistent with Credit Suisse and basic precepts
of contract law for another reason. Under this view (and the
“some evidence” variant), extrinsic proof about the state of
mind of the party to be bound always would be necessary to
establish the validity of a written agreement that amends an
earlier agreement by implication, i.e., not expressly.
For these reasons, Supreme Court erred in granting the
Attorney General summary judgment as to liability on the
third cause of action.3 With respect to Grasso's appeal from
the **7 grant of summary judgment to the Attorney General
as to liability on the sixth cause of action, that appeal has
been rendered moot by our decision in Grasso II, which was
decided after the October 19 order was issued. Because we
dismissed the sixth cause of action (as well as the first, fourth
and fifth causes of action) (42 AD3d at 144), our disposition
of the prior appeal has rendered nugatory those portions of the
October 19 order granting summary judgment as to liability
on the sixth cause of action (see O'Hara v Bayliner, 248 AD2d
149 [1998]).
II

(2)With respect to the second, third and seventh causes of
action—the ones based on the Attorney General's authority
under N-PCL 720 (b) to bring an action against an officer
or director of a not-for-profit corporation—Supreme Court
erred in concluding that the Attorney General's authority to
maintain these causes of action against Grasso and Langone
was unaffected by the conversion of the Exchange into a forprofit entity. For the reasons set forth below, the motions to
dismiss these causes of action on the ground that the Attorney
General no *190 longer has authority to maintain them
should have been granted.4
Each of these three causes of action alleges improper conduct
by a director of a not-for-profit corporation and seeks to
recover very substantial sums of money for the Exchange.5
**8 Indeed, the payment to the Exchange by Grasso and
Langone of these substantial sums is the sole relief sought by
these causes of action.
Unquestionably, the Attorney General was authorized by NPCL 720 to bring each of these causes of action. N-PCL
720, which is entitled “Actions on behalf of the corporation,”
provides, in subdivision (b), that “[a]n action may be brought”
against directors or officers of a not-for-profit corporation
for various forms of misconduct that injure the corporation
—the forms of misconduct that are specified in N-PCL 719
(a) and N-PCL 720 (a)—“by the attorney general, by the
corporation, or, in the right of the corporation” by various
specified individuals, *191 including a director or officer
of the corporation and a member of the corporation who
brings a derivative action under N-PCL 623. Obviously, NPCL 720 (b) authorizes the Attorney General to bring such
an action for the same reason it grants to the Attorney
General extensive supervisory and enforcement authority
(see e.g. N-PCL 112, 907, 1008, 1214, 1216, 1303) over
not-for-profit corporations: the significant public interest in
the management and affairs of not-for-profit corporations.6
Thus, although N-PCL 720 (b) otherwise mirrors Business
Corporation Law § 720 (b), the Attorney General of course is
not authorized by the latter to bring an action of any kind on
behalf of a for-profit corporation against an officer or director
for misconduct causing injury to the corporation.
Just as unquestionably, the conversion of the Exchange into a
for-profit entity did not **9 extinguish the claims asserted
on behalf of the Exchange in the second, third and seventh
causes of action. Rather, Business Corporation Law § 906
(b) (3), which, by virtue of N-PCL 908 (i) (A) and (B)
is applicable to conversions of not-for-profit into for-profit

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

6

Previous View

People v Grasso, 54 A.D.3d 180 (2008)
861 N.Y.S.2d 627, 2008 N.Y. Slip Op. 05970

entities like that of the Exchange into NYSE LLC, provides
that pending actions “may be enforced, prosecuted, settled
or compromised as if such merger or consolidation had not
occurred, or such surviving or consolidated corporation may
be substituted in such action . . . in place of any constituent
entity.”
Simply because Business Corporation Law § 906 (b) (3)
specifies that the causes of action survive, it does not follow
—as the Attorney General and the dissent assume—that the
Attorney General continues to have authority or standing to
prosecute them. As Grasso argues, our decision in Rubinstein
v Catacosinos (91 AD2d 445 [1983], affd 60 NY2d 890
[1983]) supports the opposite conclusion. After the plaintiff
stockholder brought a derivative action on behalf of the
corporation alleging misconduct by certain of its directors,
the corporation merged into another entity and the plaintiff
then ceased to be a stockholder of the corporation. Reversing
Supreme Court's denial of the motion by the defendants (the
corporation and its directors) to dismiss for lack of legal
capacity to sue, this Court stated that “[i]t is settled law that
a plaintiff stockholder in a *192 stockholder's derivative
action loses his right to continue to prosecute the action if he
ceases to be a stockholder” (id. at 446). Moreover, this Court
concluded that Business Corporation Law § 906 (b) (3),
“which permits the continuation of a shareholder's action
on behalf of a merged corporation, should fairly be
construed to mean the continuation of the claim on behalf
of the corporation but not to preserve standing of a
now nonstockholder to enforce that claim on behalf of
the corporation against that corporation's will” (id. at
447).7 **10
At first blush, a decision of the Court of Appeals that the
parties do not cite, Tenney v Rosenthal (6 NY2d 204 [1959]),
might appear to support the Attorney General's position. In
Tenney, after the plaintiff director brought an action on behalf
of the corporation against other directors alleging that they
had breached their fiduciary duties to the corporation, the
plaintiff was not reelected as a director. As a director, the
plaintiff was authorized to bring the action on behalf of the
corporation under the then applicable statute. Construing that
statute, the Court of Appeals held that the plaintiff did not
automatically lose his authority to sue when he failed to be
reelected as a director (id. at 209-210). The Court noted “the
rule of automatic disqualification of the plaintiff shareholder
in a derivative action, when he ceases to be a shareholder” (id.
at 212-213), but concluded that “[i]n the absence of legislative

direction” the Court was not “warranted in extending [that
rule] to the director's derivative action” (id. at 213).
The Court so held for two reasons. First, likening a director
to a guardian ad litem, the Court reasoned that “[o]nce he
has *193 been properly appointed [as a director] . . . , his
standing is in no way affected by the fact that he is a stranger to
his ward. His fiduciary obligations as a guardian ad litem . . .
are in no way diminished by his loss of status as a director” (id.
at 211-212). Thus, the “public policy” (id. at 211) concerns
that led the Legislature to grant to a director the right to sue
continued to exist.
Here, by contrast, we are not concerned with any
postcommencement loss of status on the part of the plaintiff;
the Attorney General remains the Attorney General. Rather,
the relevant change is in the nature of the entity on behalf
of which the action was commenced. As a result of the
merger, that entity no longer exists and its successor is not
a not-for-profit corporation over which the Attorney General
can exercise the broad regulatory and enforcement authority
conferred by the N-PCL; thus, the public policy concerns
supporting that authority and the right to bring certain actions
on behalf of not-for-profit corporations no longer exist. To
continue the metaphor employed in Tenney, the ward came of
age and no longer needs the guardian's protection.
Indeed, in People v Ingersoll (58 NY 1 [1874]), the
absence of any need for the Attorney General to bring suit
played a decisive role in the Court of Appeals' conclusion
that the Attorney General lacked authority to bring an
action to recover money for a municipal corporation. That
authority, the Court ruled, “cannot be rested upon the general
sovereignty of the State and its rights and duties as parens
patriae” (id. at 30). The parens patriae power, the “nursing
quality” of the State (id.), conferred no such authority,
because “a corporation with full power to acquire and hold
property, create debts, levy taxes and sue and be sued, with
a competent board of governors, is not within th[e] class of
incompetents in need of the exercise of this nursing quality of
the State government” (id.). **11
Similarly, in People v Lowe (117 NY 175 [1889]), the
Attorney General brought an action to recover money for a
private corporation against trustees of the corporation who
allegedly had committed misconduct. Although the Court
reversed the judgment against the trustees without reaching
the issue of the Attorney General's authority to maintain the
action, it stated:
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“Neither public nor private interests require the
maintenance of such an action as this. The private parties
who feel aggrieved . . . have ample remedies *194 to
redress their wrongs by proceedings in their own names;
and why should not the complaining members of this
corporation redress them in that way at their own expense
and risk?” (Id. at 195.)
The power of that rhetorical question applies with equal
force here, for the Attorney General's assistance is just as
unnecessary here as it was in Ingersoll and Lowe. With the
conversion of the Exchange into a for-profit entity, NYSE
LLC and its for-profit direct and indirect owners (NYSE
Group and its shareholders) unquestionably have powerful
financial incentives to prosecute an action on behalf of the
Exchange or its successor, NYSE LLC, seeking recovery of
tens of millions of dollars.
As for the second reason for the holding in Tenney, the Court
stated:
“Strong reasons of policy dictate that, once he properly
initiates an action on behalf of the corporation to vindicate
its rights, a director should be privileged to see it through
to conclusion. Other directors, themselves charged with
fraud, misconduct or neglect, should not have the power
to terminate the suit by effecting the ouster of the directorplaintiff. It is no answer to say that, if wrongs were
committed, others are available to commence a new and
appropriate action” (6 NY2d at 210).
Those “reasons of policy” have no applicability here.
Obviously, nobody charged in this action with misconduct or
neglect by the Attorney General had the power to convert the
Exchange into a for-profit company, and thereby “effect[ ] the
ouster” of the Attorney General as a proper party plaintiff.
Our conclusion that the Attorney General no longer has the
authority to prosecute the second, third and seventh causes of
action is buttressed by the principle of statutory construction
that a statute should be construed in light of its evident
purpose (see e.g. Matter of Riefberg, 58 NY2d 134, 141
[1983]). The evident purpose of N-PCL 720 (b) in granting
limited authority to the Attorney General to bring certain
actions on behalf of a not-for-profit corporation is to vindicate
the public interest in the management and affairs of notfor-profit corporations. At least where, as here, the Attorney
General seeks only monetary relief that would inure to the
benefit of the owners of a for-profit entity that once had been
a not-for-profit corporation, N-PCL 720 (b) should not be
construed to permit the Attorney *195 General to continue
prosecuting a cause of **12 action brought on behalf of

a not-for-profit corporation after its conversion into a forprofit entity. The prosecution of such a cause of action would
vindicate only the interests of private parties, not any public
interest.8
The Court of Appeals made this point in People v Lowe
(117 NY 175 [1889]) in discussing the issue of whether
the Attorney General had the authority to bring suit to
recover money for a private corporation. After noting
the public interest in “municipal, charitable, religious and
eleemosynary” corporations (id. at 190), the Court stressed:
“There are other corporations, much the largest number,
which are in every sense private and are organized solely
to subserve private interests and to promote individual,
as distinguished from the public, welfare. With such
corporations, so long as they keep within their chartered
powers, and do not abuse or forfeit their corporate
franchises, the public have no especial concern. Their
affairs must be administered under general laws for the
protection of the public by persons interested therein who
must redress their wrongs and enforce their rights like other
citizens” (id. at 190-191).9
When, as here, the Attorney General seeks only a money
judgment that would inure to the benefit of a for-profit
entity and its direct and indirect owners, there is yet another
reason to conclude that N-PCL 720 (b) does not authorize the
Attorney General to continue prosecuting causes of action on
behalf of a not-for-profit corporation that has been converted
into a for-profit entity. Article VII, § 8 (1) of the New York
Constitution states as follows: “The money of the state shall
not be given or loaned to or in aid of any private corporation
or association, or private undertaking.” This prohibition on,
among other things, *196 the “subsidization by gifts of
public funds to private undertakings” (Matter of Schulz v
State of New York, 86 NY2d 225, 233 [1995], cert denied
516 US 944 [1995]) remains applicable “irrespective of how
beneficent or desirable to the public the subsidized activity
might seem to be” (id. at 233-234), and “even when the
subsidized private organization performs functions beneficial
to the public” (id. at 234).
Thus, in Matter of Schulz, the Court of Appeals stated: **13
“We think it is unassailable that the use of public funds out
of a State agency's appropriation to pay for the production
and distribution of campaign materials for a political party
or a political candidate or partisan cause in any election
would fall squarely within the prohibition of article VII, §
8 (1) of the Constitution. Manifestly, using public moneys
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for those purposes would constitute a subsidization of a
nongovernmental entity” (86 NY2d at 234).
Here, the Attorney General is using public funds out of
appropriations to his office to prosecute causes of action
on behalf of an entity that is no longer a not-for-profit
corporation and seeks only a money judgment that would
benefit the owners of the for-profit entity into which the
not-for-profit has been converted (even if the judgment
nominally would be paid to the not-for-profit corporation).
The Attorney General's continued prosecution of these causes
of action, as is clear from People v Ingersoll and People
v Lowe, vindicates no public purpose.10 The parties do
not discuss article VII, § 8 (1),11 but we need not decide
whether the use of public funds by the Attorney General
to continue the prosecution of this action falls within this
*197 constitutional prohibition. It is enough to recognize
that serious constitutional questions would be raised if N-PCL
720 (b) were construed to permit the continued prosecution of
these causes of action by the Attorney General, and that we
are obligated whenever possible to construe a statute so as to
avoid those questions (see Jones v United States, 526 US 227,
239 [1999] [“under the rule, repeatedly affirmed, that where
a statute is susceptible of two constructions, by one of which
grave and doubtful constitutional questions arise and by the
other of which such questions are **14 avoided, our duty is
to adopt the latter” (internal quotation marks omitted)]).12
Another significant constitutional question would be avoided
by construing N-PCL 720 (b) not to authorize the continued
prosecution of a cause of action by the Attorney General
under the circumstance presented here. The Legislature,
consistent with the principles of separation of powers
underlying the requirement of standing (see Raines v Byrd,
521 US 811, 820 [1997]), cannot grant the right to sue to
a plaintiff who does not have standing (id. at 820 n 3).
That a plaintiff has standing at the outset of an action is
not sufficient. Rather, “since it goes to the very power of
the court to act, [standing] must exist at all stages of the
proceeding, and not merely when the action is initiated or
during an initial appeal” (Safir v Dole, 718 F2d 475, 481 [DC
Cir 1983], cert denied 467 US 1206 [1984]; see also Stark v
Goldberg, 297 AD2d 203, 204 [2002] [because “(s)tanding
goes to the jurisdictional basis of a court's authority to
adjudicate a dispute,” action dismissed sua sponte on standing
grounds “despite the lack of any assertion by defendants of an
objection to plaintiffs' standing”]).13

*198 The Attorney General, “like all other parties to actions,
must show an interest in the subject-matter of the litigation to
entitle [him] to prosecute a suit and demand relief” (People
v Lowe, 117 NY at 191). The parens patriae standing of the
Attorney General, however, does not **15 permit him “to
represent the interests of particular citizens who, for whatever
reason, cannot represent themselves” (Alfred L. Snapp & Son,
Inc. v Puerto Rico ex rel. Barez, 458 US 592, 600 [1982]).
Rather, “the State must articulate an interest apart from the
interests of particular private parties, i.e., the State must be
more than a nominal party. The State must express a quasisovereign interest” (id. at 607; see also Pennsylvania v New
Jersey, 426 US 660, 665 [1976] [a state has parens patriae
standing “only when its sovereign or quasi-sovereign interests
are implicated and it is not merely litigating as a volunteer
the personal claims of its citizens”]; People of State of N.Y.
by Vacco v Operation Rescue Natl., 80 F3d 64, 71-72 [2d
Cir 1996] [parens patriae standing “does not extend to the
vindication of the private interests of third parties”], cert
denied sub nom. Broderick v United States, 519 US 825
[1996]). Whatever the alleged injury to the plaintiff may
be, it must be “fairly traceable to the defendant's allegedly
unlawful conduct and likely to be redressed by the requested
relief” (Allen v Wright, 468 US 737, 751 [1984]).
The Second Circuit's decision in Seneci (817 F2d 1015
[1987]) is particularly instructive. In that case, the issue was
“whether the Attorney General, suing as parens patriae, may
obtain under RICO [the Racketeer Influenced and Corrupt
Organizations Act (18 USC §§ 1961-1968)] an order directing
payment of treble damages to its citizen-consumers injured
by defendants' alleged illegalities” (id. at 1017). The court
held that the Attorney General lacked standing, reasoning that
because “the complaint only seeks to recover money damages
for injuries suffered by individuals, the award of money
damages will not compensate the state for any harm done to its
quasi-sovereign interests” (id.). Especially given the dissent's
claim that the continued prosecution of this action somehow
is relevant to the integrity of trading on the floor of the entity
that used to be the Exchange, the penultimate paragraph of
the decision in Seneci warrants quotation in full:
*199 “To be sure, in this case the Attorney General
alleges that the defendants' conduct has caused substantial
injury to the integrity of the state's marketplace and the
economic well-being of all its citizens. Since, however, the
monetary relief sought by the complaint is not designed
to compensate the state for those damages, the asserted
presence of such damages cannot serve as the foundation
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for the state's authority to act here as the representative of
its citizens” (id. at 1017-1018).
Moreover, People v Ingersoll and People v Lowe also cast
grave doubt, at the very least, on the Attorney General's
continued standing or authority to prosecute the second,
third and seventh causes of action under N-PCL 720 (b).
In Ingersoll, the Court of Appeals rejected the Attorney
General's claim that he had parens patriae power to bring
an action seeking the recovery of money for a municipal
corporation that the defendants allegedly obtained “by false
and fraudulent means and devices” (58 NY at 12). As the
Court stated:
“It is not in terms averred that the money, in any legal
sense or in equity and good conscience, belonged to the
[State] . . . , or that the wrong was perpetrated directly
against the State or the people of the State, that is, the whole
State as a legal entity, and the whole body of the people . . . .
The title to and ownership of the **16 money sought to
be recovered must determine the right of action, and if the
money did not belong to the State, but did belong to some
other body having capacity to sue, this action cannot be
maintained” (id. at 12-13).
And in Lowe, as noted earlier, the Attorney General similarly
sought to recover money for a private corporation from
trustees who allegedly committed misconduct. As the Court
stated, however, “[i]t is not sufficient for the People to show
that wrong has been done to some one; the wrong must appear
to be done to the People in order to support an action by the
People for its redress” (117 NY at 192).
In Ingersoll, the Court suggested the possibility of an
exception to the rule that “[i]f the property of a corporation be
illegally interfered with by corporation officers and agents or
others, the remedy is by action at the suit of the corporation,
and not of the attorney-general” (58 NY at 16). Thus, the
Court wrote as follows:
*200 “If there were no other remedy for a great wrong,
and public justice and individual rights were likely to suffer
for want of a prosecutor capable of pursuing the wrongdoer and redressing the wrong, the courts would struggle
hard to find authority for the attorney-general to intervene
in the name of the people. But, in the absence of such a
necessity, the exercise of high prerogative powers ought
not, by a species of judicial legislation, to be committed to
the discretion of any individual or body of men” (id. at 17).
As noted, nothing in the text of N-PCL 720 (b) purports
to grant continued authority to sue to the Attorney General
whenever a not-for-profit corporation merges into a for-

profit entity. It should not be construed, “by a species of
judicial legislation,” to grant such authority. To do so would
invite rather than avoid “grave and doubtful constitutional
questions” (Jones, 526 US at 239) about the authority of the
Legislature, consistent with separation of powers, to grant
standing to the Attorney General to prosecute an action
seeking only the recovery of money for a for-profit entity to
redress an alleged wrong that was not “perpetrated directly
against the State” (Ingersoll, 58 NY at 13).
The dissent advances several grounds for its conclusion that
the Attorney General's authority to sue is unaffected by the
conversion of the Exchange into its for-profit successor entity,
NYSE LLC. First, the dissent relies on the formation by
NYSE LLC under the N-PCL of a not-for-profit subsidiary,
NYSE Regulation, Inc. The dissent thus revives not an
argument but a hint of an argument made by the Attorney
General in his opposition in Supreme Court to the motions
of Grasso and Langone to dismiss on standing grounds,14 a
hint that the Attorney **17 General has wholly abandoned
on this appeal.
That the Attorney General makes no argument in this Court
that NYSE Regulation supports or has anything to do with his
continued standing or authority to sue is not surprising. Prior
to the merger, both the three causes of action asserted by the
*201 Attorney General under N-PCL 720 (b) and the right
of recovery thereon belonged to the Exchange (see Bertoni
v Catucci, 117 AD2d 892, 894 [1986] [construing Business
Corporation Law § 720]; see also Rapoport v Schneider, 29
NY2d 396, 401 [1972] [noting in action brought pursuant to
Business Corporation Law § 720 that “any benefit derived
from this action would accrue to the corporation”]; 14A
NY Jur 2d, Business Relationships § 737, at 393 [2d ed
2006] [“The proceeds or results of an action under (Business
Corporation Law § 720) inure to the benefit of the corporation
or its creditors or shareholders, and not to the particular
benefit of the individual prosecuting it”]).
Indisputably, the successor entity to the Exchange is NYSE
LLC. Just as indisputably, “a cause of action existing in favor
of a corporation survives its merger into or consolidation with
another corporation and becomes vested in the surviving or
new corporation” (Platt Corp. v Platt, 21 AD2d 116, 120-121
[1964] [emphasis added], affd 15 NY2d 705 [1965]). To be
sure, Business Corporation Law § 906 (b) (3) ensures that
the cause of action also can continue to be maintained by
the premerger entity. But it goes on to specify that “such
surviving or consolidated corporation may be substituted in
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such action or special proceeding in place of any constituent
15

entity.” The position of the dissent is, in essence, that the
premerger cause of action also belongs to an affiliate of the
surviving entity created after the merger so long as the affiliate
bears a sufficient “functional relation” to the premerger entity.
Thus, the dissent would impermissibly rewrite the statute
(see Matter of Chemical Specialties Mfrs. Assn. v Jorling, 85
NY2d 382, 394 [1995]), which permits only the “surviving
or consolidated corporation” to be substituted in place of
the constituent entity. Apart from being inconsistent with the
statutory text, the dissent's position is imprudent because of
the uncertainty it would create concerning which postmerger
affiliates would have a claim to a premerger cause of action
brought by a constituent entity (cf. Reliance Ins. Co. v
PolyVision Corp., 9 NY3d 52, 58 [2007] [“We are, moreover,
mindful of the potential ramifications of a rule allowing a
‘different, related corporate entity’ the benefit of the statutory
grace period, not knowing precisely what that means or *202
**18 portends”]).16 The dissent stresses that both in the brief
he submitted to this Court in Grasso II and before Supreme
Court during oral argument of the motion that resulted in
that appeal, the Attorney General “clearly indicated . . . that
he intends to ask the court, should he prevail in securing a
judgment against Grasso, to order that any sums recovered be
returned [sic] to NYSE Regulation, Inc.” Even putting aside
the fact that the Attorney General indicates no such thing in
his brief to this Court on this appeal and never so indicated
in his submission to Supreme Court opposing the motion
to dismiss on standing grounds that resulted in this appeal,
the Attorney General's intentions are irrelevant. First, the
Attorney General has never sought to amend the complaint
to reflect this intention. The three causes of action brought
under N-PCL 720 (b) seek judgments requiring Grasso and
Langone to make restitution or other payments of money to
the Exchange, not NYSE Regulation.
Second, and more fundamentally, the right of recovery under
these three causes of action belongs to the Exchange's
successor, NYSE LLC. The dissent does not and cannot cite
any authority for the extraordinary proposition that when an
action is successfully brought under N-PCL 720 or Business
Corporation Law § 720, a trial court has some plenary
authority to enter a judgment at the behest of the plaintiff
in favor of a corporation other than the one on behalf of
which the action was brought. Instead, the dissent offers
only that such authority has been “acknowledged” by the
Exchange. But even the far from disinterested statement
by one of the Exchange's lawyers that the dissent cites—
a statement the Attorney General did not rely on or even

call this Court's attention to on this appeal—is not so bold
as to tout the legal conclusion that such authority inheres
in the trial court.17 Even assuming both that NYSE LLC
could consent to the entry of a judgment directing Grasso and
Langone to pay NYSE Regulation and that Grasso *203 and
Langone lawfully could be required to pay NYSE Regulation
(provided, presumably, appropriate releases were executed by
NYSE LLC), that would only serve to underscore that the
right of recovery under the second, third and seventh causes
of action no longer belongs to a not-for-profit corporation but
to NYSE LLC, a for-profit corporation.
Apart from its misplaced reliance on the existence of NYSE
Regulation, the dissent also **19 relies on an erroneous
reading of Business Corporation Law § 906 (b) (3). Indeed,
this erroneous reading of Business Corporation Law § 906
(b) (3) pervades the dissent's analysis. This Court's decision
in Rubinstein v Catacosinos (91 AD2d 445 [1983]) makes
the very point that the dissent repeatedly misses: Business
Corporation Law § 906 (b) (3) ensures the continuation,
postmerger, of a claim belonging to a corporation but not the
continued standing or authority to sue of whoever happens to
have asserted the claim prior to the merger (id. at 447). This
point, moreover, was central to this Court's conclusion that
the shareholder who had brought the action on behalf of the
corporation had lost his right to sue after the merger when
he ceased to be a stockholder (id. at 446-447). The dissent
does not and cannot come to terms with the fact that under
its reading of Business Corporation Law § 906 (b) (3), the
right of the shareholder in Rubinstein to sue would not have
been affected whatsoever by the merger. Although the text of
Business Corporation Law § 906 (b) (3) makes no mention
of standing or authority to bring the claim, and even though
Rubinstein is squarely to the contrary in construing Business
Corporation Law § 906 (b) (3) not to address the distinct issue
of standing or authority to sue, the dissent would hold that
Business Corporation Law § 906 (b) (3) ensures the Attorney
General's continued standing and authority to sue.
The dissent would distinguish Rubinstein on the ground that
“the Attorney General's claims are not derivative in nature.”18
But that is clearly irrelevant. Business Corporation Law §
906 (b) (3) either addresses and guarantees the postmerger
authority *204 of all party plaintiffs who bring a cause of
action on behalf of the corporation or it does not. Under no
rational reading of the statute can it be thought to differentiate
among such plaintiffs so as to guarantee the postmerger
authority of certain of them but not others.
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We agree with the dissent that N-PCL 720 (b) “recognizes
that the Attorney General brings his claims in his capacity
as the State's chief law enforcement officer, not merely
as a surrogate for the corporation.” We also agree with
the dissent that “the Attorney General's right to sue
reflect[s] the Legislature's public policy determination that
it is in the public interest for the Attorney General to
police not-for-profit corporations.” The dissent, however,
illogically assumes that by granting the Attorney General
the independent right to bring an action against officers and
directors of not-for-profit corporations, the Legislature also
granted the Attorney **20 General continuous authority
to maintain such an action even when the not-for-profit
corporation has merged into and been succeeded by a forprofit corporation. The public interest that supports a police
function with respect to the former does not support the
latter. By assuming that the Legislature did not recognize that
reality, it is the dissent that fails to respect the competency
and role of the Legislature. And that failure is exacerbated by
another reality: the text of N-PCL 720 (b) does not purport to
say anything about the issue of the authority of the Attorney
General or anyone else to maintain an action in the event of a
merger of a not-for-profit corporation into a for-profit entity.
The dissent's efforts to endow the Attorney General's
continued prosecution of the three causes of action brought
under N-PCL 720 (b) with a public interest are not persuasive.
What we said about the similar assertions made by the dissent
in Grasso II is true here as well: “[f]rom these . . . assertions
of the dissent, one might think that Grasso remained in a
position of authority at the [Exchange] or that the Attorney
General was seeking in this action to effectuate structural
reforms at the [Exchange] that would eliminate or reduce
the risk of a reoccurrence of the alleged misconduct” (42
AD3d at 142). Indeed, not only do Grasso and Langone
have nothing do with the management of NYSE LLC, NYSE
Group or NYSE Regulation, the dissent also ignores that
virtually everything has changed since this action first was
commenced. As indicated in the filings with the Securities
and Exchange Commission relating to the merger that were
attached as exhibits to Grasso's motion, none of the *205
members of the Board of Directors of the Exchange at the
time of the alleged misconduct are members of the Board of
Directors of NYSE LLC, NYSE Group or NYSE Regulation.
Furthermore, to prevail on one or more of the three causes
of action brought under N-PCL 720 (b), the Attorney
General would not be required to prove that any conduct
by Grasso or Langone had any adverse consequences

whatsoever for the integrity of trading on the Exchange
or public confidence in the Exchange. Accordingly, the
dissent's reliance on “specific allegations [in the complaint]
of potentially unethical activities that go beyond the sheer
amount of Grasso's pay” is misplaced. Moreover, a plaintiff
surely cannot confer authority to sue or standing upon himself
by making factual allegations that are not necessary to his
case. The dissent nonetheless contends that “[n]ow that such
allegations have been made, the people of this state have the
right to have them heard so that they may know whether the
[Exchange] is deserving of the confidence they place in it.”
Even putting aside the fact that the trier of fact would not be
required or have any reason to determine the truth or falsity
of these allegations, the dissent's position is unpersuasive
for another reason. That is, the dissent fails to explain how
the confidence of the investing public in NYSE Regulation
or either of the other two new entities could be affected by
a verdict regarding the conduct years earlier at a different
entity, the Exchange, of two individuals, Grasso and Langone,
who have nothing whatsoever to do with the management of
the new entities. But the even more decisive point, to repeat
it once again, is that the Attorney General seeks only the
recovery from Grasso and Langone of very substantial sums
of money that would go to NYSE LLC. The receipt of that
money by an entity that would have an unrestricted right to
do with it as it pleased—including, for example, transferring
it to its for-profit owner, NYSE Group, so that the latter could
pay every dollar of it in dividends to its **21 shareholders
—would serve no legitimate public interest. Not surprisingly,
the dissent does not explain how the receipt of that money by
NYSE LLC would enhance or detract from the confidence of
the investing public in any of the new entities, NYSE LLC,
NYSE Group or NYSE Regulation. As noted above, on the
critical issue of standing, the dissent's reliance on the integrity
of trading is squarely contradicted by the holding in Seneci
(817 F2d at 1017-1018).
Indeed, the holding in Seneci—that “the state as parens
patriae lacks standing to prosecute” a suit that “only
seeks to recover *206 money damages for injuries suffered
by individuals” (817 F2d at 1017)—cannot be reconciled
with the dissent's position. The dissent has nothing to say
about Seneci, and what it does say about the constitutional
underpinnings of standing requirements is wrong. As noted
above, the dissent asserts that because the New York State
Constitution does not contain a textual analogue to the case or
controversy clause of the federal constitution (US Const, art
III, § 2 [1]), “there is no constitutional concern whatsoever”
with construing N-PCL 720 (b) to authorize the continued
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prosecution by the Attorney General, following the merger of
a not-for-profit corporation into a for-profit entity, of causes
of action that seek only the recovery of money. In the first
place, the standing requirements of the federal constitution
hardly derive solely from the case or controversy clause.
In fact, as the Supreme Court has stated, “the law of Art.
III standing is built on a single basic idea—the idea of
separation of powers” (Allen v Wright, 468 US 737, 752
[1984]). The existence and fundamental nature of separation
of powers principles similarly inhere in the structure of
New York's constitutional scheme, which also divides and
allocates governmental power among three branches (see
Clark v Cuomo, 66 NY2d 185, 189 [1985] [referring to
“the constitutional principle of separation of powers” and
observing that “(t)he doctrine of separation of powers is
implied by the separate grants of power to each of the
coordinate branches of government”]).19
The dissent misses the point when it chides us for
“neglect[ing] to report” that Raines v Byrd makes clear that
Congress has the authority to override prudential standing
limitations (521 US 811, 820 n 3 [1997]). These prudential
limitations are not constitutional limitations. Rather, they
are “judicially self-imposed limits” on the exercise of
judicial power ( **22 Bennett v Spear, 520 US 154, 162
[1997] [internal quotation marks omitted]). The standing
requirements of the federal constitution, however, may not be
abrogated by Congress ( *207 Raines, 521 US at 820 n 3,
citing Gladstone, Realtors v Village of Bellwood, 441 US 91,
100 [1979]). Thus, at the very least there are serious doubts
about whether the Attorney General's continued prosecution
of the second, third and seventh causes of action is supported
by the minimal constitutional standing requirements of the
constitution: “a distinct and palpable injury” to the plaintiff
“that is likely to be redressed if the requested relief is
granted” (Gladstone, 441 US at 100 [internal quotation
marks omitted]). Our point, of course, is that “grave and
doubtful constitutional questions” (Jones, 526 US at 239) are
appropriately avoided by construing N-PCL 720 (b) not to
authorize the continued prosecution of these causes of action
by the Attorney General under the circumstances presented
here.
Obviously enough, contrary to the dissent's suggestion, that
construction of N-PCL 720 (b) does not entail the proposition
“that the Legislature acted unconstitutionally when it enacted
[the statute].” The dissent also errs in arguing that our
construction of N-PCL 720 (b) “would mean that the Attorney
General always loses the claim he is expressly authorized

to bring by N-PCL 720 (b) when a merger into a for-profit
occurs.” In Seneci, the Second Circuit affirmed the dismissal
of the Attorney General's claim for injunctive relief because
he had received in state court all the injunctive relief sought
in the federal action (817 F2d at 1017). For that reason, the
court ruled that it “need not decide whether the Attorney
General, acting as parens patriae, has standing to obtain an
injunction” (id.). Because the Attorney General does not seek
injunctive relief against Grasso or Langone in the three causes
of action brought pursuant to N-PCL 720 (b), we similarly
have no occasion to decide either whether that statute should
be construed to authorize the continued prosecution of an
action seeking injunctive relief against an officer or director of
a not-for-profit corporation after the merger of the corporation
into a for-profit entity, or whether the Attorney General
would have standing to continue to prosecute such an action.
Suffice it to say, however, that whether a plaintiff has standing
“depends in substantial measure on the nature of the relief
sought” (Warth v Seldin, 422 US 490, 515 [1975]; see
also Operation Rescue Natl., 80 F3d at 71 [holding that
under Seneci, New York lacked standing to recover money
damages to compensate parties other than the State for harm
to their interests stemming from violation of an injunction,
but agreeing that “as a party to the proceeding in which
the court's order issued, New York has standing to *208
enforce compliance with that order by seeking injunctive
relief, noncompensatory fines, and compensation for any
economic loss New York may have suffered as a result of the
contumacious conduct”]).
The dissent also offers a parade-of-horribles argument to
support its position. Thus, it goes so far as to state that to
conclude that the Attorney General's standing lapsed when
the Exchange became a for-profit entity “would open the door
to a feeding frenzy for con men and swindlers to raid assets
of not-for-profit corporations they control and then evade
prosecution and responsibility by merging with a for-profit
corporation.” The short and complete answer to this is that,
regardless of what might possibly occur with respect to some
other not-for-profit corporation, “con men and swindlers”
certainly played no role at all in the transactions resulting
in the merger of the Exchange into a for-profit entity. But if
a case with very different facts than **23 those presented
here were to arise in which such malefactors sought to “evade
prosecution and responsibility by merging with a for-profit
corporation,” our holding in this case would not require
another court to preclude the continuation, postmerger, of all
premerger causes of action under N-PCL 720 (b) brought
against the malefactors (see Kelo v New London, 545 US
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469, 487 [2005] [observing that unusual circumstances in the
“hypothetical cases posited by petitioners can be confronted
if and when they arise” (footnote omitted)]; see also Matter of
Seelig v Koehler, 76 NY2d 87, 92 [1990] [distinguishing prior
decisions and observing that “the identification and weighing
of all the unique and particular facts of each case governs”],
cert denied 498 US 847 [1990]).20
*209 The dissent contends that Tenney v Rosenthal (6 NY2d
204 [1959], supra) supports its position, but the dissent does
not undercut our central point about the decision: the public
policy concerns that supported the conclusion in Tenney
that the director continued to have authority to sue do not
support the conclusion in this case that the Attorney General
continues to have that authority. And in relying on Tenney,
the dissent once again commits the error of disregarding this
Court's conclusion in Rubinstein v Catacosinos (91 AD2d
445 [1983]) that Business Corporation Law § 906 (b) (3)
ensures the continuation of a premerger cause of action but
not necessarily the continued standing of the party asserting
the cause of action. The dissent mistakes our position with
respect to article VII, § 8 (1). We do not, contrary to
the assertion of the dissent, conclude that the continued
prosecution of the three causes of action under N-PCL 720
(b) seeking the recovery of **24 millions of dollars that
would go to a for-profit entity would violate the prohibition
of article VII, § 8 (1). Rather, our more modest conclusion
is that serious constitutional questions would be raised if
N-PCL 720 (b) were construed to permit the continued
prosecution of these causes of action. The dissent cannot
avoid those questions with its observation that the Exchange
“was a private corporation before it merged with Archipelago
Holdings, Inc.” The point is that while there is no substantial
public interest in most if not all private corporations, there is
a substantial public interest in the management and affairs of
private corporations organized as a not-for-profit corporations
under the N-PCL (see People v Lowe, 117 NY at 190-191).21
*210 III
Supreme Court granted Grasso's motion to dismiss the
eighth cause of action against the Exchange to the extent
of dismissing the claim for injunctive relief. That claim
sought an injunction “requiring the [Exchange] to adopt and
implement safeguards to ensure that all compensation paid
in the future are [sic] in compliance with the N-PCL,” and
Supreme Court agreed that it had been rendered moot by
the conversion of the Exchange into a for-profit entity. As
for the claim for declaratory relief, a declaratory judgment

that the Exchange “made unlawful, ultra vires payments to
Grasso,” Supreme Court rejected Grasso's arguments that: (1)
the merger also rendered this claim moot, and (2) there was
no “actual controversy” between the Attorney General and
the Exchange because the Exchange had pleaded in its answer
that the compensation at issue was “ultra vires.”
(3)Grasso's motion to dismiss the claim for declaratory relief
was properly denied, but we come to that conclusion for a
reason that is not advanced by the Attorney General and was
not relied on by Supreme Court. Because the eighth cause
of action is asserted solely against the Exchange, Grasso has
standing to seek its dismissal only if he would be bound, and
therefore **25 aggrieved, by a determination underlying
any judgment that the compensation was ultra vires. We are
not aware of any basis for concluding that Grasso would
be bound by virtue of either the law of the case doctrine
or collateral estoppel. Moreover, the absence of an actual
controversy between the Attorney General and the Exchange
is a reason to conclude that Grasso would not be bound. An
issue must be actually litigated for the law of the case doctrine
or collateral estoppel to apply (see Kaufman v Eli Lilly &
Co., 65 NY2d 449, 456-457 [1985] [“An issue is not actually
litigated if, for example, there has been . . . a confession
of liability”]; cf. People v Evans, 94 NY2d 499, 502 [2000]
[“law of the case addresses the potentially preclusive effect
of judicial determinations made in the course of a single
litigation,” and that it “has been aptly characterized as ‘a kind
of intra-action res judicata’ ” (quoting Siegel, NY Prac § 448,
at 723 [3d ed])]).
IV
(4)Grasso's first and third cross claims for breach of contract
properly were dismissed on the Exchange's motion for
summary judgment. As the Exchange correctly argues, there
is no evidence that Grasso was terminated by the Exchange.
To the contrary, *211 the relevant facts—as opposed to their
legal significance—drawn from the deposition testimony of
numerous directors, including Grasso, and the documentary
evidence, are undisputed: Grasso told the Board he was
not resigning, but that if the Board was asking for his
resignation he would tender it; Director H. Carl McCall
then told Grasso that the Board was asking him for his
resignation; and Grasso then tendered his resignation, which
was accepted. There is no evidence that the Board ever
told Grasso that he was fired or terminated; the legal
opinion advanced by certain directors that Grasso was fired,
even though they agreed with the foregoing facts, is of no
moment (see Suarez v Food Emporium, Inc., 16 AD3d 152,
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153 [2005]). Even if there were evidence that Grasso was
threatened with discharge—and there is no such evidence—
Grasso's resignation would not thereby have been rendered
an involuntary act that was tantamount to a termination (see
Levitz v Robbins Music Corp., 6 AD2d 1027, 1027 [1958]
[“Resignation is ordinarily a voluntary act, and the fact that
plaintiff was threatened with discharge does not constitute
such duress as to render the resignation involuntary”]; see
also Nocera v New York City Fire Commr., 921 F Supp 192,
202 [SD NY 1996] [“(R)esignations can be voluntary even
where the only alternative to resignation is facing possible
termination for cause or criminal charges. Resignations
obtained in cases where an employee is faced with such
unpleasant alternatives are nevertheless voluntary because the
fact remains that plaintiff had a choice. (Plaintiff) could stand
pat and fight” (internal quotation marks omitted)]).

for summary judgment. In granting summary judgment to the
Exchange on the first and third cross claims, Supreme Court
made no mention either of Grasso's claim that he was entitled
to a SERP payment even if he resigned or of the Exchange's
position that this theory of liability was untimely.

In a footnote in his brief Grasso repeats a contention that
he made in his memorandum of law in opposition to the
Exchange's motion for summary judgment, namely that even
if he resigned or was terminated for cause he would be entitled
to a SERP payment of some $34 million under the 2003
employment agreement. This contention is based on Grasso's
reading of the relevant provisions of section 6.3 of that
agreement, entitled “Termination by the Exchange for Cause
or Termination by the Executive without Good Reason.”
Grasso's first cross claim, however, alleges a breach of section
6.2 of the agreement, entitled “Involuntary Termination by
the Exchange without Cause or Termination by the Executive
for Good Reason.” Indeed, the **26 paragraphs of Grasso's
amended answer that comprise the first cross claim repeatedly
refer to a breach of section 6.2 and the first cross claim
bears the following *212 parenthetical header: “(Breach
of § 6.2 of the 2003 Employment Agreement—Against the
Exchange).”

Grasso's argument, however, is unresponsive to the
Exchange's assertion that he improperly raised a new theory
of liability for the first time in opposition to the Exchange's
motion for summary judgment. Since Grasso has not argued
—let alone demonstrated—that, prior to the Exchange's
motion for summary judgment, he raised his claim that he
was entitled to a SERP payment even if he resigned, he is
precluded from raising it to avoid summary judgment (see
Abalola v Flower Hosp., 44 AD3d 522 [2007] [“Plaintiff's
physician expert also improperly raised, for the first time in
opposition to the summary judgment motion, a new theory
of liability . . . that had not been set forth in the complaint
or bills of particulars”]; Mathew v Mishra, 41 AD3d 1230,
1231 [2007] [“(A) plaintiff cannot defeat an *213 otherwise
proper motion for summary judgment by asserting a new
theory of liability . . . for the first time in opposition to the
motion” (internal quotation marks omitted)]; Pinn v Baker's
Variety, 32 AD3d 463, 464 [2006] [“Raised for the first time
in opposition to the motion for summary judgment, (a new)
theory (of liability) should not have been considered as a basis
for defeating summary judgment”]).

In its reply memorandum of law in support of its motion
for summary judgment, the Exchange argued that Grasso's
theory of liability that he was entitled to a SERP payment
of some $34 million under the 2003 employment agreement
if he resigned or was terminated for cause could not be
“found anywhere in Mr. Grasso's crossclaims, and instead
[is] asserted for the first time buried in a few pages in the
middle of his summary judgment brief” (emphasis omitted).
In addition, the Exchange argued that the parties had litigated
the cross claims for more than two years, with the Exchange
conducting discovery on the basis of the allegations of a
breach of section 6.2. Accordingly, the Exchange argued that
Grasso could not raise this theory in opposition to its motion

In the one-sentence footnote in his main brief that Grasso
devotes to this theory of liability, he neither contends that
it was asserted in his cross claims nor disputes the position
taken below by the Exchange that it was untimely. In its brief,
however, the Exchange argues that because Grasso had never
made such a claim in his cross claims, Supreme Court did not
rule, and was not required to rule, on it. In his reply brief,
Grasso claims only that his “crossclaims pleaded all that New
York law requires: the existence of contract rights that the
[Exchange] failed to honor.”

(5)Finally, Supreme Court properly granted summary
judgment dismissing Grasso's fifth cross claim for defamation
against both the Exchange and John S. Reed—the interim
Chair and CEO of the Exchange at the time he made the
statements at issue—and Grasso's second and fourth cross
claims against the Exchange. The latter two cross claims (the
disparagement cross claims) alleged that the statements Reed
made violated provisions of Grasso's 2003 and 1999 **27
employment agreements prohibiting the Exchange from
damaging his reputation with “willful intent,” or “vindictively
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disparaging” him. In opposition to the Exchange's and Reed's
motions for summary judgment, Grasso failed to adduce
evidence sufficient to raise a triable issue of fact with respect
to whether the statements were made with “actual malice,”
i.e., that when Reed made the statements he “entertained
serious doubts as to [their] truth” or “had a high degree of
awareness of [their] probable falsity” (Sweeney v Prisoners'
Legal Servs. of N.Y., 84 NY2d 786, 793 [1995] [internal
quotation marks omitted]).22
Accordingly, the order of the Supreme Court, New York
County (Charles E. Ramos, J.), entered October 19, 2006,
which, inter alia, (1) granted the Attorney General's motion
for summary judgment on liability as to his third cause
of action against Grasso, (2) denied Grasso's motion for
summary judgment dismissing the second and third causes
of action and Langone's motion for summary judgment
dismissing the seventh cause of action, (3) denied in part
Grasso's motion to dismiss the eighth cause of action
asserted by the Attorney General against the Exchange,
(4) granted the Exchange's motion for summary judgment
dismissing Grasso's first and third cross claims, (5) granted
the Exchange's and Reed's motion for summary judgment
dismissing Grasso's fifth cross claim, and (6) granted
the Exchange's motion for summary judgment dismissing
Grasso's second and fourth cross claims, should be modified,
on the law, *214 to deny the Attorney General summary
judgment on liability as to the third cause of action, grant
Grasso's motion to dismiss the second and third causes of
action, and grant Langone's motion to dismiss the seventh
cause of action, and otherwise affirmed, without costs. The
Clerk is directed to enter judgment accordingly. Appeal from
that part of said order which granted plaintiff summary
judgment on the sixth cause of action against Grasso should
be dismissed, as moot, without costs.
Mazzarelli, J.P. (dissenting in part). A detailed discussion
of the background of this litigation, including the substance
of the complaint, is set forth in our decision in People v
Grasso (42 AD3d 126 [2007], lv granted 2007 NY Slip
Op 81807[U] [1st Dept 2007], appeal by New York Stock
Exchange withdrawn 9 NY3d 998 [2007] [Grasso II]),
the second of what are now five decisions of this Court
arising out of the action. Therefore, the facts recited here are
confined to those relevant to the disposition of the appeal.
Involved in this appeal are plaintiff Attorney General's
motion for **28 summary judgment on liability on his
third and sixth causes of action; the motions by cross

claim defendants John Reed and the New York Stock
Exchange (NYSE) to dismiss five cross claims asserted
against them by defendant Richard A. Grasso; Grasso's
motion for summary judgment dismissing as against him the
second and third causes of action; and defendant Kenneth
G. Langone's motion for summary judgment dismissing
as against him the seventh cause of action. The Attorney
General's allegations, in his third and sixth causes of
action, are that Grasso breached his duties to the NYSE by
designing and implementing a compensation process that
failed to disclose to the NYSE's Board of Directors material
information about aspects of his variable compensation
(third cause of action), and by negotiating two interest
free loans (sixth cause of action). The largest component
of Grasso's compensation as CEO of the Exchange was
his Supplemental Executive Retirement Plan (SERP).
His participation in another program, the Supplemental
Executive Savings Plan (SESP), is also relevant to the third
and sixth causes of action. The Attorney General's seventh
cause of action alleges that Langone breached his fiduciary
duty to the NYSE in his role as Chair of its Compensation
Committee.
The NYSE's SERP, a nonqualified defined benefit retirement
plan, was established in 1984. In 1990, Grasso became
entitled to a contractual retirement benefit that was calculated
using *215 the same formula as the NYSE's SERP,1 with
certain modifications. Grasso's SERP benefits were due to
be paid to him upon his retirement from the Exchange.
However, in negotiating his 1995 employment agreement,
Grasso requested an advance from the NYSE in an amount
equal to his accrued SERP benefit at the time, $6,571,397.
He agreed to offset this amount from his SERP distribution
upon retirement, but did not agree to pay interest on the
advance. Grasso's 1995 employment agreement, including the
$6.57 million advance, was approved by both the NYSE's
Compensation Committee and its Board of Directors.
Grasso participated in SESP pursuant to his 1990, 1995,
and 1999 employment agreements. SESP permitted eligible
executives to deposit, and defer paying income tax on,
portions of their compensation until after the termination of
their employment. By its terms, SESP prohibited distributions
prior to the termination of a participant's employment.
Grasso elected to receive his SESP distribution in a lump
sum, on the January 1 following the termination of his
employment with the NYSE. Throughout his participation
in SESP, Grasso received quarterly statements reflecting
the value of his participation as well as the allocations
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he chose for the investment of his funds. As part of his
1999 employment agreement, Grasso negotiated to have
$29.9 million (an amount equal to his then accumulated
SERP benefit) deposited into his SESP account. As in 1995,
he agreed to repay this amount from his ultimate SERP
distribution, but he did not pay any interest on the advance.
Again, the terms of the 1999 employment agreement were
reviewed by both the Compensation Committee and the full
Board of Directors.
The NYSE's Compensation Committee met each February to
recommend fixed and **29 variable compensation awards
for all of its senior executives. The process, from 1997
to 2003, was as follows. Frank Ashen, the NYSE's head
of human resources, would collect compensation data from
a number of comparable companies. Ashen would then
prepare an analysis of each NYSE executive's performance
for the year. He would compare the collected data against
65 quantitative measurements to reach a score for each
executive. That score comprised 65% of the individual's
compensation. The Chair of the Compensation Committee
retained discretion to determine the remaining 35% of
compensation figures, which he would recommend to the
Board. After the Chair made his recommendations, Ashen
met individually *216 with each of the members of the
Compensation Committee to present and discuss the Chair's
salary proposals. On the first Thursday of each February, the
Compensation Committee met to discuss and vote on each
of the executive's compensation. Later that same day, the
full Board of Directors would meet and vote on the same
proposals. Grasso did not attend any of the meetings where
his compensation was addressed.
The value of Grasso's SERP and SESP was not discussed
at the yearly February meetings. However, the executives'
annual Incentive Compensation Plan (ICP) awards were
evaluated and approved on a yearly basis. The ICP awards had
a sizeable impact upon the value of executives' SERP benefits.
In May 1999, Grasso's SERP was valued at approximately
$36 million. Between 1999 and 2002, Grasso's SERP tripled
in value to more than $110 million. The NYSE's total pre-tax
profit for 2002 was approximately $56.8 million, about half
of Grasso's accumulated SERP for that same year.
The NYSE's Department of Human Resources was aware
of the growth of SERP benefits and the potential negative
impact of this program on the NYSE's financial future. Thus,
in 1998, Bernard Marcus, then Chair of the Compensation
Committee, proposed disclosing yearly SERP costs to the

Board. However, deposition testimony from Board members
reveals that Kenneth Langone, Marcus's successor, did not
make any type of annual SERP or SESP disclosure.
By the summer of 2002, Grasso sought to extend his
contract and accelerate payment of some of his SERP and
SESP benefits. The Compensation Committee held a special
meeting. It was at this meeting that some Committee members
first learned of the size of Grasso's SERP that would be due
upon his retirement. The Committee decided that a third party
should be retained to review Grasso's compensation. Langone
hired Vedder, Price, Kaufman & Kammholz, a consulting
firm, for this purpose. Vedder, Price requested the materials
provided to the Compensation Committee for its February
2003 meeting.
Grasso then made a proposal to cap his final pay at
$12 million, extend his contract to 2006, and move
$56 million of his accrued SERP benefit into his SESP.
The Compensation Committee considered this proposal
but made no determination on the matter. Then, in
January 2003, Grasso, revising his proposal, requested
the immediate payment of approximately $140 million in
deferred compensation. At its February 2003 meeting, the
Compensation Committee did not vote to approve Grasso's
*217 proposal, but referred it for further study of the
financial implications for the NYSE.
On August 27, 2003 Grasso executed his fourth employment
agreement with the NYSE. That agreement had a new
provision, section 3.3 (b), which provided: “in lieu of
participation in . . . the SESP, the Exchange [NYSE] shall
pay to the Executive [Mr. Grasso] . . . a payment equal to
the sum of the amounts credited . . . under the SESP.” The
2003 employment agreement also required Grasso to subtract
the approximately $6.6 million advanced to him in 1995, and
the $29.9 million deposited in his SESP in 1999, from his
final SERP benefit award. On the day the 2003 agreement
was executed, the NYSE issued a press release revealing
that $139.5 million would be immediately payable to Grasso.
The press release did not reveal that $48 million was also
due to be paid Grasso upon his retirement. In September
2003, the Chair of the Securities and Exchange Commission
(SEC) contacted the NYSE and requested information about
Grasso's compensation. In response to increasing internal
and external pressure, Grasso agreed to forgo future benefit
payments. Then, at a September 17, 2003 teleconference
Board meeting, Grasso read the following prepared written
statement: “[T]he best alternative, it seems to me, is that I
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should submit my resignation at the next Board meeting if you
wish me to do so, for the benefit of the Exchange, and to help
preserve what we have tried to build over the last 35 years.”
Outside of Grasso's hearing, the Board voted in favor of his
resignation. Grasso was advised of the vote, and he resigned.
Thereafter, the Attorney General brought this action on
behalf of the People of the State of New York for what he
alleges was Grasso's excessive compensation. The complaint
contains eight causes of action, six against Grasso, one against
Kenneth Langone, as Chair of the NYSE's Compensation
Committee, and one against the NYSE itself. In his answer,
Grasso asserts five cross claims against the NYSE for breach
of two of his employment agreements, disparagement, and
defamation.2 In our first decision in this matter, we denied a
CPLR 3211 (a) (7) motion by the NYSE and Reed to dismiss
Grasso's fifth cross claim for defamation (21 AD3d 851
[2005]). In Grasso II, we dismissed the Attorney General's
first, fourth, fifth, and sixth causes of action (see 42 AD3d at
144).
*218 The order on appeal was issued on October 19, 2006,
before Grasso II was issued on May 8, 2007. As relevant,
it (1) granted the Attorney General summary judgment as
to liability on the third and sixth causes of action; (2)
denied Grasso summary judgment dismissing as against him
the second and third causes of action; (3) denied Langone
summary judgment dismissing as against him the seventh
cause of action; (4) granted motions by the NYSE and Reed
to dismiss all five of Grasso's cross claims; and (5) directed
an accounting to determine: (a) how much interest was owed
on the loans received by Grasso in violation of N-PCL 716,
and (b) how much of the SESP was deferred income actually
earned, and how much, if any, contingent SESP had been
actually earned or vested prior to Grasso's departure.
In the third cause of action, the Attorney General alleges that
Grasso violated the **30 fiduciary duties he owed to the
NYSE under N-PCL 717,3 720 (a) (1) (A) and (B),4 and
720 (b), by withholding information about critical aspects
of his variable compensation, including his SERP, from the
Compensation Committee and the Board of Directors. In
the order appealed, the motion court granted the Attorney
General summary judgment on this claim, finding that Grasso
breached his duties to the NYSE by failing to alert the Board
to his SERP balances, and by thwarting the Board's efforts to
become informed about the growth of their value. The court
further found that the Board never amended the SESP to do
away with its prohibition against pretermination distributions.

While the deposition testimony of numerous Board members
indicates that they were not aware of the exact value or
growth of Grasso's SERP over time, it is unclear that Grasso
is solely *219 responsible for this group having been
uninformed. All of the Board members were financially
sophisticated businesspeople. They reviewed and approved
the SERP program, which was included and explained
in each of Grasso's 1995, 1999, and 2003 employment
agreements. Those agreements set forth the formula by
which Grasso's SERP was calculated and the fact that ICP
awards were a component of Grasso's SERP. In fact, in
February and April 2001 and February 2002, the Board
classified certain bonuses in a manner that excluded them
from SERP eligibility. The Board also ratified the amended
1999 employment agreement so that only 85% of Grasso's
future ICP awards would be SERP-eligible. As **31
Grasso's compensation grew and his SERP accumulated, no
member of the Board undertook an independent examination
into whether the awarded compensation was excessive, or
whether accumulating SERP benefits would have deleterious
implications for the Exchange. Given that the Board members
arguably failed to educate themselves, it cannot be concluded,
as a matter of law, on this record, that Grasso is solely
responsible for his compensation, or that he failed to exercise
his duty of reasonable care and loyalty to the NYSE.
The reasonableness of Grasso's actions and whether they
comported with his fiduciary duties are fact-sensitive issues
that require full exploration before the trier of fact (cf.
Insurance Co. of N. Am. v Manufacturers Hanover Trust
Co., 106 AD2d 285 [1984]. Accordingly, the court erred in
granting the Attorney General partial summary judgment on
liability on the third cause of action, and I agree with the
majority in vacating the accounting the court directed in that
regard.
While I agree with the majority that there is an issue of fact
regarding the Board's knowledge as to the value of Grasso's
SERP, I disagree with its conclusion that the SESP payments
were proper as a matter of law. It is unquestionable that the
Board had the authority to amend SESP at any time. However,
whether through a formal document amending SESP or some
less formal act, the Board must have actually intended to
amend it. The United States Supreme Court has made clear
that once it is determined that an employee benefit plan may
be amended, the inquiry shifts to who is authorized to amend
it, and whether those persons “actually” did so (CurtissWright Corp. v Schoonejongen, 514 US 73, 85 [1995]). That
inquiry is “fact-intensive.” (Id.)
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The majority misstates my position. Evidence of intent to
amend a benefits plan does not always require that a “formal”
*220 amendment be prepared. However, there is affirmative
evidence in this record that the Board did not intend to amend
SESP so as to permit distribution to Grasso, when, on August
7, 2003, it approved the proposed SESP payout to Grasso.
Accordingly, on this record, the issue cannot be determined as
a matter of law for purposes of summary judgment. Indeed,
the record reveals that when the Compensation Committee
met to consider Grasso's compensation proposal in February
and July 2003, the Committee was not informed that any
SESP distribution would contravene SESP. Furthermore,
there is no evidence that the Committee addressed the need to
amend SESP. Moreover, by resorting to a formal amendment
on at least three previous occasions when the Board saw fit
to amend SESP, the Board arguably established a course of
conduct that undermines Grasso's argument that the payment
to him constituted an amendment to SESP. The majority fails
to address any of these facts, which raise a triable question
as to whether the Board, in authorizing the payment, knew
that the payment contravened the terms of SESP such that it
needed to be amended. Certainly, if it was not aware of that
fact, then the payment cannot be considered an amendment
to SESP.
Finally, the parol evidence rule is not, as the majority
states, applicable here since the foregoing facts could lead
a trier of fact to reasonably infer that the terms of SESP
were disregarded as a result of mutual mistake (see Marine
Midland Bank-S. v Thurlow, 53 NY2d 381, 387 [1981]).
Similarly, just as extrinsic evidence may be considered to
establish that a writing purporting to be a contract is no
contract at all, parol evidence should be permissible here
to establish that the 2003 employment agreement was not
intended by either party to it to constitute an amendment to
**32 SESP (see Polygram Holding, Inc. v Cafaro, 42 AD3d
339 [2007]).
In the sixth cause of action, the Attorney General alleged that
Grasso received payments in 1995 and 1999 that constituted
loans from the NYSE, in violation of N-PCL 716. That section
provides:
“No loans . . . shall be made by a corporation to its directors
or officers . . . A loan made in violation of this section
shall be a violation of the duty to the corporation of the
directors or officers authorizing it or participating in it, but
the obligation of the borrower with respect to the loan shall
not be affected thereby.”

*221 The motion court granted the Attorney General
summary judgment on liability on this claim, and also ordered
an accounting of interest due on the sums advanced to Grasso.
However, in Grasso II (again, issued after the order on
appeal), this Court dismissed the sixth cause of action, finding
it decisive that N-PCL 716 “does not itself authorize the
Attorney General or anyone else to bring suit for a violation
of its terms” (42 AD3d at 133). We noted that N-PCL 720 (b)
authorizes the Attorney General to sue for the relief provided
in N-PCL 719 (a), and that the latter section provides for the
joint and several liability to the corporation of directors who
vote for or concur in “ ‘[t]he making of any loan contrary to
section 716’ ” (id., quoting N-PCL 719 [a] [5]). Under N-PCL
719 (e),5 however, an officer or director is afforded a good
faith defense to the acceptance of a loan.
We found the sixth cause of action deficient because it alleged
a right to recover against Grasso “without regard to whether,
‘in the circumstances,’ he discharged the duties imposed on
him by N-PCL 717” (42 AD3d at 133). We also held that the
Attorney General's pleading did not assert that Grasso “knew
of [the] unlawfulness” of either the 1995 or 1999 advances,
which would have been actionable under N-PCL 720 (a) (2)
(id. at 134).
Because the sixth cause of action was not explicitly authorized
by the N-PCL, we found its assertion inconsistent with
specific “policy judgments” made by the Legislature, and
therefore dismissed it (id. at 128). This disposition renders
moot those portions of the order on appeal that (1) granted
the Attorney General partial summary judgment on liability
on that same claim, and (2) ordered an accounting to calculate
interest. Accordingly, I concur with the dismissal of the appeal
from those portions of the order (Matter of Standley v New
York State Div. of Parole, 40 AD3d 1344 [2007]).
The Attorney General's second cause of action seeks
judgment setting aside all unlawful payments made by the
NYSE to Grasso and directing that Grasso return such
payments to the NYSE. The claim is brought pursuant to NPCL 720 (a) (2) and (b); as noted above, the latter provision
explicitly authorizes the Attorney General to seek such relief.
The third cause of action, which alleges that Grasso breached
his fiduciary duty to the *222 NYSE, relies on **33
N-PCL 720 (a) (1), which the Attorney General was also
explicitly authorized to bring under N-PCL 720 (b). Grasso
never questioned the Attorney General's authority to bring
these causes of action; however, he now posits that such
authority has been extinguished. Specifically, Grasso argues
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that when, on March 7, 2006,6 the NYSE was merged into
Archipelago Holdings, Inc. to create NYSE, LLC, a for-profit
company, the authority conferred on the Attorney General by
N-PCL 720 ceased to exist.

arm of NYSE LLC, an attorney for the NYSE was quoted as
saying: “Mr. Grasso's lawyers appear to be mistaken on the
facts. It's the Attorney General's lawsuit and if he is successful
it will be up to him to propose a remedy and for the court to
order it.” (Reuters, Grasso Says no Public Benefit in Payout

On its face, this argument is meritless. First, NYSE LLC
has two subsidiaries. One is NYSE Market, Inc., a Delaware
corporation, and the other is NYSE Regulation, Inc., a New
York not-for-profit corporation that constitutes the regulatory
arm of NYSE LLC. Unquestionably, even were one to
accept Grasso's theory, the Attorney General continues to
have authority to enforce the N-PCL as it concerns NYSE
Regulation, Inc. Moreover, the Attorney General clearly
indicated to this Court, in his brief in Grasso II (at page 25),
and to Supreme Court at oral argument of the motion that

Return, Nov. 3, 2005).8

resulted in that appeal,7 that he intends to ask the court, should
he prevail in securing a judgment against Grasso, to order that
any sums recovered be returned to NYSE Regulation, Inc.
This also gives lie to Grasso's argument that since the merger
the Attorney General has been pursuing a derivative claim
that is strictly for the benefit of a for-profit corporation.
The majority's bare statement that the entity to which the
Attorney General intends to direct any recovered monies is
irrelevant, because “the right of recovery under these three
causes of action belongs to the Exchange's successor, NYSE
LLC,” is no more than an ipse dixit and does nothing to
advance its argument. Certainly, it has not been established
that NYSE Regulation, Inc. is some arcane entity that bears no
functional relation to the premerger NYSE such that it would
be absurd for the Attorney General to have determined that
it is the proper beneficiary of any judgment. To the contrary,
NYSE Regulation, Inc. is identified in NYSE Group, Inc.'s
SEC registration statement as being singularly responsible
for monitoring *223 member organizations and overseeing
their compliance with federal securities laws. These were
some of the core functions of the premerger NYSE that
was led by Grasso. Accordingly, NYSE Regulation is not
a simple “affiliate” of NYSE Group, Inc., as the majority
inaccurately describes it. Indeed, by pursuing his claims on
behalf of NYSE Regulation, Inc. the Attorney General is
merely attempting to “follow the **34 money.”
That the court may direct which entity any judgment
will benefit, including NYSE Regulation, Inc., has been
acknowledged by the NYSE itself. On November 2, 2005,
prior to the merger but after Grasso had argued to the motion
court on his pre-answer motion to dismiss that the merger
plan would provide that any judgment be paid to the for-profit

Indeed, the SEC registration statement that was filed in
connection with the merger by NYSE Group, LLC, the
Delaware for-profit entity that owns NYSE LLC, is not
inconsistent with that position. There, in describing this
action, NYSE Group, LLC stated: “If the New York Attorney
General prevails on all of his claims, the court will order Mr.
Grasso to return to the NYSE portions of his compensation
and benefits determined to be unreasonable and declare
that the alleged obligation of the NYSE to make further
payments is void” (emphasis supplied). The term “NYSE”
is specifically stated in the registration statement to refer
to “after the completion of the merger, New York Stock
Exchange LLC, a New York limited liability company,
and its subsidiaries, NYSE Market, Inc., a Delaware
corporation, and NYSE Regulation, Inc., a New York notfor-profit corporation” (emphasis supplied). Neither the
NYSE attorney's comment nor the registration statement is
dispositive of whether any judgment will ultimately become
an asset of NYSE Regulation, Inc. However, they are each
far more probative than what the majority relies on—Grasso's
personal interpretation of premerger filings concerning how
NYSE LLC intended to allocate assets to its not-for-profit
arm. Accordingly, on this record, it is *224 clear that the
interests of a not-for-profit corporation continue to be at stake.
Even if there were no surviving not-for-profit element of
the new entity, we would still reject Grasso's argument as
meritless. The N-PCL expressly anticipates and provides for
what happens to litigation pending against a not-for-profit
corporation when it is merged into a for-profit entity. Pursuant
to N-PCL 908 (i) (A), when a merger or consolidation of a notfor-profit and a garden variety business corporation has been
effected, the resulting entity “shall be subject to the business
corporation law and the effect of such merger or consolidation
shall be the same as in the case of the merger or consolidation
of domestic corporations under section 906 (Effect of merger
or consolidation) of the business corporation law.” Business
Corporation Law § 906 (b) (3), in turn, provides that when a
merger has been effected:
“The surviving or consolidated corporation shall assume
and be liable for all the **35 liabilities, obligations and
penalties of each of the constituent entities. No liability
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or obligation due or to become due, claim or demand for
any cause existing against any such constituent entity, or
any shareholder, member, officer or director thereof, shall
be released or impaired by such merger or consolidation.
No action or proceeding, whether civil or criminal, then
pending by or against any such constituent entity, or
any shareholder, member, officer or director thereof, shall
abate or be discontinued by such merger or consolidation,
but may be enforced, prosecuted, settled or compromised as
if such merger or consolidation had not occurred, or such
surviving or consolidated corporation may be substituted
in such action or special proceeding in place of any
constituent entity” (emphasis supplied).
Thus, the change in status of a not-for-profit corporation
into a for-profit corporation has no effect whatsoever upon
causes of action that were pending against the not-for-profit
at the time of the merger. Moreover, nothing in the N-PCL
even suggests that the Attorney General loses his authority
to prosecute suits initiated by him against the premerger notfor-profit. Business Corporation Law § 906 (b) (3) would
not be “rewrit[ten],” as the majority incorrectly suggests, by
permitting the Attorney General to have monies returned to
NYSE Regulation. To the *225 contrary, it would effectuate
the Legislature's intent, reflected in N-PCL 908 (i) (A),
of ensuring the survival of claims benefitting not-for-profit
corporations, notwithstanding that those corporations may
have been swallowed up by for-profit entities.
Grasso attempts to evade the consequences of N-PCL 908
(i) (A) by analogizing to this Court's decision in Rubinstein
v Catacosinos (91 AD2d 445 [1983], affd 60 NY2d 890
[1983]). In that case, one business corporation acquired
92% of the shares of another business corporation, and the
shareholders of the acquired corporation were forced to sell
their shares for cash. We construed Business Corporation Law
§ 906 (b) (3) to permit “the continuation of [a shareholder's
derivative] claim on behalf of the corporation but not to
preserve standing of a now nonstockholder to enforce that
claim on behalf of the corporation against that corporation's
will” (91 AD2d at 447). However, Rubinstein is inapposite.
First, the Attorney General's claims are not derivative in
nature. N-PCL 720 (b), on which this Court placed great
reliance in Grasso II, was clearly structured by the Legislature
to differentiate between derivative actions against not-forprofit corporations and actions brought by the Attorney
General:
“An action may be brought for the relief provided in this
section and in paragraph (a) of section 719 (Liabilities of

directors in certain cases) by the attorney general, by the
corporation, or, in the right of the corporation, by any of
the following:
“(1) A director or officer of the corporation.
“(2) A receiver, trustee in bankruptcy, or judgment creditor
thereof.
“(3) Under section 623 (Members' derivative action
brought in the right of the corporation to procure a
judgment in its favor), by one or more of the members
thereof.
“(4) If the certificate of incorporation or the by-laws so
provide, by any holder of a subvention certificate or any
other contributor to the corporation of cash or property of
the value of $1,000 or more.”
Had the Legislature meant that claims brought by the
Attorney General are derivative in nature, then it would have
drafted the statute so that the Attorney General would have
been included as one of the persons specifically enumerated
as entitled to *226 bring actions “in the right of the
corporation.” As this Court stated in Grasso II, the Legislature
is “ ‘presumed to have investigated the subject, and to have
acted with reason, not from caprice’ ” (42 AD3d at 139,
quoting Farrington v Pinckney, 1 NY2d 74, 88 [1956]). Not
surprisingly, the majority fails to explain why it believes this
presumption does not apply to N-PCL 720 (b).
The majority unreasonably dismisses the fact that the
statute differentiates between claims brought by the Attorney
General and those brought “in the right of the corporation.”
The statute recognizes that the Attorney General brings his
claims in his capacity as the State's chief law enforcement
officer, not merely as a surrogate for the corporation. This
is not an irrelevant distinction, as the majority says. To
the contrary, the distinction makes all the difference. The
Attorney General is not merely standing in the NYSE's shoes.
The statute is written to authorize the Attorney General to
bring a unique claim that is expressly distinct from that
of a shareholder, officer or director suing derivatively on
behalf of the corporation. Furthermore, N-PCL 908 (i) (A)
preserves that claim notwithstanding the precise event that
occurred here, i.e., the merger of the not-for-profit into a
for-profit entity. That merger does not extinguish the claim,
nor the Attorney General's standing or authority to bring it.
Accordingly, my analysis of Business Corporation Law § 906
(b) (3) is sound and would have required no different result
in Rubinstein. Unlike the case of a shareholder's derivative
claim, which can be prosecuted by a variety of other persons if
the shareholder loses capacity, only the Attorney General can
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maintain the claim carved out by N-PCL 720 (b) exclusively
for him.
Moreover, there is no evidence that the Legislature intended
that a claim brought by the Attorney General pursuant to
N-PCL 720 (b) would be extinguished because of a merger
into a for-profit corporation. To construe the statute in that
manner would be contrary to the clear language of N-PCL
908 (i) (A), and would lead to the absurd result of the
Attorney General's capacity being dependent on the not-forprofit maintaining that status throughout the litigation. This
would diminish his ability to execute his mission and would
encourage changes in status simply to evade his reach. Indeed,
it would wrest control of prosecutions against not-for-profit
**36 corporations from the Attorney General and deliver
that control squarely into the hands of those accused of
wrongdoing.
*227 Even if one were to agree that the Attorney General's
claims are “in the right of the corporation” (despite that the
relevant statute states otherwise), Rubinstein is a poor analogy
to this case. Rubinstein is distinguishable because there the
plaintiff was an ordinary shareholder in the corporation
on whose behalf he sued. As the Court of Appeals stated
in Tenney v Rosenthal (6 NY2d 204, 211 [1959]), “[t]he
shareholder is under no fiduciary duty to the corporation prior
to the institution of the action. When he sues derivatively,
he does so as a volunteer insofar as his fellow shareholders
are concerned; he is authorized to proceed only because of
his proprietary interest in the corporation.” Indeed, Tenney
is a much more instructive precedent. There, the plaintiff
was a director who brought a derivative action. While the
action was pending, he failed to gain reelection to the board.
Defendants moved to dismiss the action, arguing that the
plaintiff lost his capacity when he lost his seat on the board.
The Court of Appeals rejected this argument. In contrast to the
shareholder's derivative action, the Court stated, the director's
“right to sue is based on the public policy declared by the
Legislature upon enactment of the statute. We may assume
that the right to bring suit has been granted in order to
facilitate and improve the director's performance of the
‘stewardship obligation’ which he owes to the corporation
and its stockholders and to protect him from possible
liability for failure to proceed against those responsible for
improper management of the corporate affairs” (id.).
Here, too, the Attorney General's right to sue reflected the
Legislature's public policy determination that it is in the
public interest for the Attorney General to police not-for-

profit corporations. Borrowing the analogy proposed by the
Court in Tenney, that the nature of a corporate director is akin
to a guardian ad litem, the majority suggests that the NYSE
is “of age and no longer needs the guardian's protection.”
However, as stated above, that theory is in contravention
of what the Legislature determined when it provided that
all causes of action commenced against a not-for-profit
corporation continue despite its merger into a for-profit
corporation, regardless of who initiated them. In the absence
of a legislative pronouncement to the contrary, the Attorney
General's standing and capacity continue, just as a guardian ad
litem's fiduciary duties continue notwithstanding *228 that
he may have become “a stranger to his ward” (Tenney, 6 NY2d
at 211-212).
To adopt Grasso's creative reasoning would mean that the
Attorney General always loses the claim he is expressly
authorized to bring by N-PCL 720 (b) when a merger into a
for-profit occurs, notwithstanding that the statute states that
the merger ought to be treated as if it never happened.9 It
would open the door to a feeding frenzy for con men and
swindlers to raid assets of **37 not-for-profit corporations
they control and then evade prosecution and responsibility
by merging with a for-profit corporation. Certainly this
Court cannot countenance such a legal sleight-of-hand. The
majority counters that the Attorney General could preserve
his capacity to continue prosecuting an action where the
merger is a sham. To establish that, however, the Attorney
General would most likely have to prove the ultimate merits
of his case just to establish his capacity to sue. This would turn
the doctrine of justiciability on its head because, “[w]hether
a person seeking relief is a proper party to request an
adjudication is an aspect of justiciability which must be
considered at the outset of any litigation” (Matter of Dairylea
Coop. v Walkley, 38 NY2d 6, 9 [1975]).
Another analogy to this case that is similar to the one
presented by Tenney is where the corporation dissolves during
the pendency of the action. In that event, “the shareholder's
interest does not abruptly end. At a minimum, the stockholder
possesses a substantial interest in the distribution of corporate
assets” (Independent Inv. Protective League v Time, Inc., 50
NY2d 259, 264 [1980]).
Here, the Attorney General continues to possess a “substantial
interest” in seeing this enforcement action through to
its conclusion. This case is not merely about recouping
an excessive amount of compensation. While that is the
immediate remedy sought, the Attorney General's complaint
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makes clear that the *229 gravamen of this action is to
restore the integrity of an institution to which the perception
of integrity is of the utmost importance to the investing
public. Indeed, the complaint contains specific allegations
of potentially unethical activities that go beyond the sheer
amount of Grasso's pay. For example, it asserts that Grasso
intimated to Compensation Committee members that if they
took positions favorable to him, he would seek to assist them
and their companies in connection with their dealings with the
NYSE. (Complaint ¶¶ 25-31.) The complaint also alleges that
Grasso discussed his pay proposal with NYSE specialists and
other “floor Directors” whom the NYSE regulated, and who
in fact were being investigated by the NYSE at the time of the
conversation (Complaint ¶ 141). Now that such allegations
have been made, the people of this state have the right to
have them heard so that they may know whether the NYSE
is deserving of the confidence they place in it. The effect that
the Attorney General's sudden loss of capacity would have on
these allegations is not addressed by the majority.
By stating that Business Corporation Law § 906 (b) (3)
allows for the Attorney General to **38 lose his capacity to
sue in these circumstances, the majority is contradicting this
Court's own pronouncements in this very litigation. We held
in Grasso II that authority to sue not expressly vested in the
Attorney General by statute may not be granted by judicial
fiat:
“Because of the Legislature's plenary authority over its
choice of goals and the methods to effectuate them, ‘a
private right of action should not be judicially sanctioned if
it is incompatible with the enforcement mechanism chosen
by the Legislature or with some other aspect of the over-all
statutory scheme . . . ‘[w]here the Legislature has not been
completely silent but has instead made express provision
for civil remedy . . . the courts should ordinarily not attempt
to fashion a different remedy’ ” (42 AD3d at 136-137,
quoting Sheehy v Big Flats Community Day, 73 NY2d 629,
634-635, 636 [1989]).
Here, the Legislature stated that all causes of action
initiated against a not-for-profit are to continue unabated.
Neither Grasso nor the majority offers any controlling
authority, other than the readily distinguishable Rubinstein,
for the proposition that under these circumstances the
Attorney General should *230 lose his capacity to continue
prosecuting such claims. Accordingly, to extinguish the
Attorney General's capacity to sue would be by the same
judicial fiat upon which this Court frowned in Grasso II.

People v Ingersoll (58 NY 1 [1874]), People v Lowe (117
NY 175 [1889]) and People of State of N.Y. by Abrams v
Seneci (817 F2d 1015 [1987]), on which the majority relies,
do not change my analysis. None of those cases involved a
statute, such as N-PCL 720, that specifically authorizes the
Attorney General to seek recovery of monies belonging to
a private corporation. Indeed, this fact was noted in both
Ingersoll and Lowe, which predate the enactment of the NPCL by, respectively, 95 and 80 years.10 In the former case,
the Court stated:
“[I]n the absence of any fraud or collusion on the part of
the e governing body of the county in the perpetration of
the wrong and commission of the fraud, or any inability
or disinclination of the proper officers of the county to
prosecute, if the money was the property of the county,
property belonging to its treasury, and the robbery and
wrong was against the county, whether the money was held
upon any particular trust, or was applicable to the general
purposes of the county, or was incapable of use for county
purposes, except by legislative permission, there **39
would be no necessity or occasion for the intervention of
the people or their attorney-general, as there might be if the
authorities of the county—the trustees in fact—had been
participants in the fraudulent abstraction of the moneys, or
accessories to the frauds by refusing to prosecute” (58 NY
at 19-20 [emphasis added]).11
In Lowe, the Court, after concluding that the Attorney General
had no general authority to seek vindication of strictly private
rights, turned to a lengthy inquiry into whether “there *231
are any statutes which require a modification of these views”
(117 NY at 192). The majority states that Ingersoll and Lowe
are persuasive because there is no statute that expressly states
that the Attorney General maintains his capacity to sue despite
the merger of a not-for-profit corporation into a for-profit.
However, there is no need for such a statute here because NPCL 720 (b) and 908 (i) (A) already provide that the Attorney
General's claims against a not-for-profit (and, by necessity,
his capacity to bring them) survive the merger. There is
nothing to suggest that the Legislature meant otherwise.
The “constitutional question” that the majority seeks to
avoid by reading N-PCL 908 (i) (A) to strip the Attorney
General of his ability to maintain his claims is fictitious.
The case it relies on, Raines v Byrd (521 US 811 [1997]),
addresses the requirement of article III of the United States
Constitution that for a plaintiff to have standing (as discussed
below, a concept distinct from “capacity” or “authority”
to sue) there must be a “case or controversy.” However,

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

23

Previous View

People v Grasso, 54 A.D.3d 180 (2008)
861 N.Y.S.2d 627, 2008 N.Y. Slip Op. 05970

the “case or controversy” doctrine “has no analogue in the
State Constitution” (Society of Plastics Indus. v County of
Suffolk, 77 NY2d 761, 772 [1991]). Accordingly, there is no
constitutional concern whatsoever.
Even if the Federal Constitution were determinative of
standing i n this case, there would nonetheless be no
constitutional question. The majority flatly misconstrues
footnote 3 in Raines (521 US at 820). The footnote stands
only for the proposition that Congress may never confer
standing on a plaintiff who would not otherwise have
constitutional standing (id., citing Gladstone, Realtors v
Village of Bellwood, 441 US 91, 100 [1979]), i.e., a plaintiff
who has not “suffered a distinct and palpable injury to
himself that is likely to be redressed if the requested relief
is granted” (Gladstone at 100 [internal quotation marks and
citation omitted]). Indeed, the majority neglects to report
that the footnote explicitly acknowledges that Congress may
confer standing where the plaintiff has suffered the requisite
injury even if he would otherwise lack “prudential” standing
because he is not the person best suited to assert a particular
claim.
The only type of standing Grasso can possibly claim the
Attorney General lacks at this **40 juncture is “prudential”
standing. This is because Grasso has never argued here that
the Legislature acted unconstitutionally when it enacted NPCL 720 because the people of this state do not always
suffer an “injury” when officers or directors of a not-forprofit corporation waste *232 corporate assets. Indeed, if
that were his position, he would presumably have moved at
the outset to dismiss all of the causes of action against him,
even those that the statute explicitly grants to the Attorney
General, relying on his theory that there is no quasi-public
interest at issue in this case. If the initial grant of standing
to the Attorney General were constitutional, then, even if
he lacked “prudential standing,” the Legislature's decision to
permit the Attorney General's standing to survive a merger
with a for-profit entity would unquestionably pass muster
under the United States Constitution.
It is significant that Grasso has never attacked the Attorney
General's standing, as opposed to his capacity or authority,
to bring his claims, as such a failure constitutes a waiver
of that defense. Capacity to sue is “conceptually distinct”
from standing to sue (Silver v Pataki, 96 NY2d 532, 537
[2001]). While Grasso has nominally framed his argument as
involving standing, the argument in fact involves capacity.
This Court has held that because the two defenses are distinct,

they must both be separately preserved pursuant to CPLR
3211 (e) (Security Pac. Natl. Bank v Evans, 31 AD3d 278,
279, 280-281 [2006], appeal dismissed 8 NY3d 837 [2007]).
Because Grasso has never, other than nominally, invoked
standing, as opposed to capacity, as a defense, he has waived
it.
The majority's argument that to recognize the Attorney
General's standing would violate the separation of powers
doctrine is particularly ironic. To the contrary, the three
branches of government are in perfect harmony here. The
Legislature, by enacting N-PCL 720 and 908 (i) (A), granted
the executive branch, in the person of the Attorney General,
authority to seek judicial relief under the very circumstances
that exist here. The result favored by the majority, in which the
judicial branch would refuse to hear claims expressly granted
by the Legislature to the executive, would trample on the
concept of separation of powers.
Finally, there is no rationality to the new argument, found only
in the majority's writing and in none of the parties' briefs, that
an endeavor so important as seeking to ensure the integrity
of the NYSE constitutes an improper use of public funds.
Likewise, the argument that the continued prosecution of the
Attorney General's claims runs contrary to the prohibition
of article VII, § 8 (1) of the New York Constitution, also
made solely by the majority, is without basis in fact, statute
or precedent. That clause generally prohibits the State from
subsidizing *233 the activities of private corporations and is
in no way implicated in this controversy. Indeed, the NYSE
was a private corporation before it merged with Archipelago
Holdings, Inc., albeit a not-for-profit. This Court in Grasso II
did not find any constitutional impediments to allowing the
Attorney General to prosecute those claims he was authorized
to bring pursuant to N-PCL 720, nor should it now.12 **41
Of course, the Attorney General need not offer any
justification for why he maintains his capacity to sue despite
the merger. Nor need he explain why his expenditure of
public funds in pursuit of his claims is proper. As discussed
at the outset, Grasso's argument about capacity to sue and
the majority's theory about the appropriateness of state
subsidization of a private matter both rest on the fallacy that
the merger resulted in the extinguishment of any not-for-profit
that the Attorney General was empowered to police. That is
simply not the case. Again, the new entity includes a not-forprofit. Accordingly, the Attorney General's capacity to seek
disgorgement by Grasso of his compensation to that not-forprofit is expressly authorized by N-PCL 720.
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Grasso's first and third cross claims allege that the NYSE
breached section 6.2 of his 2003 and 1999 employment
agreements by failing to award him termination benefits.
Grasso contends that he was terminated involuntarily, without
cause, and that section 6.2 of his employment agreements
entitles him to a termination award. The language of section
6.2 is identical in Grasso's 1999 and 2003 employment
agreements. It provides:
“Involuntary Termination by the Exchange without Cause
or Termination by the Executive for Good Reason. If the
Executive is involuntarily terminated by the Exchange
without Cause in accordance with Section 5 (c) above or
the Executive terminates his employment for Good Reason
in accordance with Section 5 (d) above, [benefits flow].”
Section 5 (c) and (d) of the 1999 and 2003 employment
agreements are consistent in the requirement of “written
notice” of termination.
Here, Grasso read a prepared statement at a Board meeting
offering to “submit [his] resignation . . . if [the Board] wish[ed
*234 him] to do so.” At the same meeting, the Board voted
in favor of Grasso resigning, and he agreed to do so. He
now contends that because the Board asked him to submit
his resignation, he was effectively involuntarily terminated
without cause, triggering section 6.2.
The law is settled that an individual who resigns, even in
the face of inevitable termination, has not been terminated
(Nocera v New York City Fire Commr., 921 F Supp 192, 201
[SD NY 1996]; Matter of Biegel v Board of Educ. of Ellenville
Cent. School Dist., 211 AD2d 969, 970 [1995]). On this
record, there is no evidence that the Board was contemplating
terminating Grasso. Thus, Grasso's resignation was voluntary.
In any event, even if we were to conclude that Grasso was
terminated, his claim for benefits would be precluded by
General Obligations Law § 15-301 (4), which states:
“If a written agreement or other written instrument contains
a provision for termination or discharge on written notice
by one or either party, the requirement that such notice be
in writing cannot be waived except by a writing signed by
the party against whom enforcement of the waiver is sought
or by his agent.”
As the parties agree that no written notice of resignation or
termination was issued by Grasso or the NYSE, Grasso's
first and third cross claims for termination benefits were
properly dismissed (see Jaffe v Paramount Communications,
222 AD2d 17 [1996] [where employment agreement

requires written notice of termination, alleged oral notice is
insufficient to effect contractual **42 termination]).
After Grasso resigned, John Reed became the Interim
Chairman and CEO of the NYSE. Reed retained Daniel
Webb, Esq. and his law firm, Winston & Strawn, to
represent the NYSE in an inquiry by the SEC related to
Grasso's compensation. The firm conducted a three-month
investigation, which included extensive document review,
interviews of more than 60 directors and employees of the
NYSE, and obtaining analyses by experts in compensation.
In December 2003, Winston & Strawn provided Reed with a
copy of a written report (the Webb report) summarizing the
information obtained in its investigation.
Subsequently, Reed made a remark that was quoted in the
December 21, 2003 New York Times. His statement reads:
“If you read this report [referring to the Webb report] and
if you were trained in the law, you would say that there
is information *235 in that report that would support a
potential legal action” (McGeehan and Thomas, Next for the
Big Board, To Sue or Not to Sue?, New York Times, Dec.
21, 2003, sec 3, at 31). On January 8, 2004, the NYSE
also issued a press release that Reed had informed the SEC
and the New York Attorney General that the NYSE Board
“had reviewed and discussed the [Webb] report, concluding
that ‘serious damage has been inflicted on the Exchange
by unreasonable compensation of the previous Chairman
and CEO, and by failure of governance and fiduciary
responsibility that led to the compensation excesses as well
as other injuries.’ ” In his fifth cross claim, Grasso contended
that these statements constituted actionable defamation by
the NYSE and Reed. By order entered March 25, 2005,
the motion court granted the NYSE's and Reed's CPLR
3211 (a) (7) motion to dismiss. However, on appeal, this
Court reversed and reinstated the defamation claim (21 AD3d
851 [2005], supra). Our order held that a factual issue was
presented as to whether “the ordinary and average reader
was likely to have understood the [challenged] statements
in a defamatory sense” (id. at 852 [internal quotation marks
omitted]). Given that the statements concerned allegations
that Grasso's compensation was excessive, we also concluded
that “whether the defamatory implications (if any) of the
statements were of and concerning Grasso is also a question
for the trier of fact” (id. [internal quotation marks omitted]).
Our order concluded that “[w]hether Grasso (who concedes
that he is a public figure) will be able to sustain his burden
of proving actual malice at trial cannot be determined at this
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prediscovery stage of the litigation” (id. at 853, citing, inter
alia, Arts4All, Ltd. v Hancock, 5 AD3d 106, 109 [2004]).
Subsequent to substantial discovery, including the contents of
the Webb report, the NYSE and Reed moved for summary
judgment on the same cross claim. In the order appealed,
the motion court granted the motion, finding Grasso's
submissions insufficient to substantiate the required element
of his claim that the challenged statements were made with
actual malice. I agree. **43
A public figure13 may not recover damages for defamation
unless he or she establishes that an offending false statement
was made with “actual malice,” defined as either actual
“knowledge that [the offending statement] was false or with
reckless disregard of whether it was false or not” (see *236
New York Times Co. v Sullivan, 376 US 254, 279-280
[1964]; Freeman v Johnston, 84 NY2d 52, 56 [1994],
cert denied 513 US 1016 [1994]; Prozeralik v Capital
Cities Communications, 82 NY2d 466, 474 [1993]). It is
the plaintiff's burden to show actual malice (see Mahoney v
Adirondack Publ. Co., 71 NY2d 31, 39 [1987]), including
proving, with clear and convincing evidence, the falsity of
factual assertions, or the declarant's entertaining serious doubt
as to their truth (Freeman, 84 NY2d 56; Prozeralik, 82 NY2d
at 473).
Here, Grasso contends that Reed's statements were a
distortion of the Webb report. However, a review of the report,
which was before the motion court on this motion and is in
the record on appeal, reveals the same criticisms of Grasso
as related in Reed's statements. Further, the conclusions of
the Webb report were also consistent with the opinions of
the independent executive compensation consultants hired to
analyze Grasso's compensation.
Thus, there is no evidence that Reed's statements were false.
Further, there was no evidence, let alone, clear and convincing
evidence, that Reed entertained any doubt about the truth of
the findings in the Webb report (see Present v Avon Prods.,
253 AD2d 183, 188 [1999], lv dismissed 93 NY2d 1032
[1999]). While Grasso may have disagreed with many of that
report's conclusions, he presented nothing in opposition to
the motion that calls its veracity into question. Accordingly, I
agree with the majority's conclusion that Grasso's fifth cross
claim for defamation was properly dismissed.

Grasso's second and fourth cross claims assert that the alleged
defamatory statements also constituted disparagement by
the NYSE in breach of section 8.9 of the 2003 and 1999
employment agreements. That section provides:
“During the Employment Term . . . and thereafter, the
Exchange by formal announcement or by statements of
an officer thereof shall not with willful intent damage the
reputation of, or vindictively disparage, the Executive,
provided that the foregoing shall not apply to (i) actions or
statements taken or made by the Exchange in good faith, . . .
(iii) as the Exchange in good faith deems necessary to rebut
any untrue or misleading public statements made about the
Exchange, and (iv) statements made in good faith by the
Exchange to rebut untrue or misleading statements made
about the Exchange” (§ 8.9 [b] [emphasis supplied]).
*237 Grasso contends that through Reed's statements, the
NYSE violated section 8.9 of his employment agreements.
However, as noted with respect to the defamation claim,
Reed was entitled to rely and comment on the findings
set forth in the Webb report. Because there is no evidence
that Reed acted “vindictively” or with “willful intent” to
damage Grasso's reputation by relating **44 the contents
of the report, Grasso's contractual disparagement claims were
properly dismissed.
Saxe and Buckley, JJ., concur with McGuire, J.; Mazzarelli,
J.P., dissents in part in a separate opinion.
Order, Supreme Court, New York County, entered October
19, 2006, modified, on the law, to deny the Attorney General
summary judgment on liability as to the third cause of
action, grant Grasso's motion to dismiss the second and third
causes of action, and grant Langone's motion to dismiss the
seventh cause of action, and otherwise affirmed, without
costs. The Clerk is directed to enter judgment accordingly.
Appeal from that part of said order which granted plaintiff
summary judgment on the sixth cause of action against Grasso
dismissed, as moot, without costs.
FOOTNOTES

Copr. (C) 2022, Secretary of State, State of New York

Footnotes
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Given this conclusion, we need not address Grasso's argument that the complaint does not plead that the payout was
ultra vires or otherwise unauthorized because the SESP prohibits pretermination payments.
The SESP plan specifies that the Board enjoys “absolute discretion” to make modifications “at any time” and “in such
manner” as it “deems appropriate or desirable.”
Upon a search of the record, we grant summary judgment dismissing so much of the third cause of action that is based
on the allegedly excessive SESP since we conclude that, as a matter of law, the payout of SESP was not ultra vires.
Additionally, the Attorney General's lack of authority to maintain this cause of action, discussed infra, provides a separate,
independent ground on which to dismiss this cause of action.
It should be noted at the outset that, as the Court of Appeals has made clear, “[c]apacity to sue is a threshold matter
allied with, but conceptually distinct from, the question of standing” (Silver v Pataki, 96 NY2d 532, 537 [2001]). “[C]apacity
concerns a litigant's power to appear and bring its grievance before the court” (id. [internal quotation marks omitted]), and
“may depend on a litigant's status or . . . authority to sue or be sued” (id.). By contrast, “[s]tanding involves a determination
of whether the party seeking relief has a sufficiently cognizable stake in the outcome so as to cast[ ] the dispute in a
form traditionally capable of judicial resolution” (Matter of Graziano v County of Albany, 3 NY3d 475, 479 [2004] [internal
quotation marks omitted]). Moreover, “[w]ithout both capacity and standing, a party lacks authority to sue” (id.). The
parties, and some of the older decisions discussed below, do not always distinguish between capacity and standing. As
used herein, the phrase “authority to sue” generally refers to capacity to sue.
As we observed in Grasso II, “the purpose of the complaint is to return to the [Exchange] the very substantial sums of
money that Grasso allegedly received through unlawful means” (42 AD3d at 142). What is true of the complaint generally
is true of the second, third and seventh causes of action. The second cause of action alleges that the compensation
and benefits that Grasso received constitute unlawful payments or transfers of assets, and seeks a judgment directing
that Grasso return the assets and payments to the Exchange; the third cause of action alleges that Grasso breached his
fiduciary duties to the Exchange by accepting excessive and otherwise unlawful compensation from the Exchange, and
seeks a judgment directing Grasso to make restitution to the Exchange of all payments received to the extent he fails
to account for the lawfulness of the payments; the seventh cause of action alleges that Langone breached his fiduciary
duties to the Exchange by misleading the Board about the amounts of compensation being paid to Grasso, and seeks a
judgment directing Langone to make restitution to the Exchange of all excessive or otherwise unlawful payments made
to Grasso that were caused by the alleged misconduct.
That public interest is reflected as well in other sections of the N-PCL, including its provisions requiring the approval of
Supreme Court for certain transactions involving mergers or consolidations of not-for-profit corporations (see N-PCL 907,
908 [f]). Needless to say, the Business Corporation Law contains no analogous provisions (see Business Corporation
Law art 9).
Of course, the Exchange is not seeking dismissal of the causes of action against Grasso and Langone. However, that is
hardly surprising or significant. Neither the Exchange, the surviving, for-profit entity (NYSE LLC), the for-profit entity that
wholly owns NYSE LLC (NYSE Group) nor its owners are incurring any of the costs of prosecuting these causes of action.
Rather, their prosecution by the Attorney General presents the for-profit owners of the Exchange with the possibility of a
large money judgment whose provision would be paid for in full by New York taxpayers.
In any event, this Court buttressed its holding in Rubinstein v Catacosinos with the observation that the plaintiff would “get
no benefit from the judgment” and “has no interest in the case” (id. at 447). In addition, this Court noted that there was
no allegation of any wrongdoing by the successor corporation (id.). As discussed below, the Attorney General no longer
has a legitimate interest in these causes of action. Obviously, moreover, neither the current owners nor the managers
of the Exchange are alleged to have committed any wrongdoing.
Citing to a filing with the Securities and Exchange Commission in connection with the initial public offering by NYSE
Group, Grasso notes that, as would be expected, the “corporation's shareholders have been told that its assets include
the potential recovery from this lawsuit.”
Relatedly, the conclusion that the Attorney General's authority to sue under N-PCL 720 (b) ceased when the Exchange
ceased to exist as a not-for-profit corporation is supported by another principle of statutory construction (see Zadvydas
v Davis, 533 US 678, 699 [2001] [“ ‘Cessante ratione legis cessat ipse lex’ (the rationale of a legal rule no longer being
applicable, that rule itself no longer applies)” (quoting 1 Edward Coke, Institutes of the Laws of England, at 70b [initial
parentheses omitted])]).
Indeed, as we discuss below, for this same reason the Second Circuit has held that under circumstances indistinguishable
from those presented here the Attorney General lacks standing to prosecute an action seeking only the recovery of
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money damages for injuries suffered by private parties (People of State of N.Y. by Abrams v Seneci, 817 F2d 1015,
1017 [2d Cir 1987]).
The potential applicability of article VII, § 8 (1) presents a question of law, unlike the fact-bound position discussed
below that is advanced by the dissent, but not the Attorney General, concerning the Attorney General's intentions to ask
Supreme Court to direct that any money judgment against Grasso be paid to a not-for-profit entity that is affiliated with
NYSE Group (cf. Telaro v Telaro, 25 NY2d 433, 439 [1969] [“Of course, where new contentions could have been obviated
or cured by factual showings or legal countersteps, they may not be raised on appeal”]; Reyes v CSX Transp., Inc., 19
AD3d 193, 194 [2005] [although claim was not raised in original motion “we nevertheless review this claim as it presents
a question of law that may be raised for the first time at this juncture”]).
Although Supreme Court's ruling that the Attorney General continued to have standing despite the merger was based in
part on the continuing public interest in “the integrity of the market” (13 Misc 3d 1227[A], 2006 NY Slip Op 52019[U] at
*11), the Attorney General does not argue in his brief that his standing should be upheld on this ground. Nonetheless,
the dissent does advance this argument; the particular contentions of the dissent will be addressed below. For present
purposes, two points should be made. First, the payment by Grasso or Langone of very substantial sums of money to
the Exchange—the sole relief sought by the second, third and seventh causes of action—is irrelevant to the integrity
of trading on the floor of the entity that used to be the Exchange (see Seneci, 817 F2d at 1017-1018). Second, the
strictures of article VII, § 8 (1) apply “even when the subsidized private organization performs functions beneficial to the
public” (Matter of Schulz, 86 NY2d at 234).
As discussed below, the dissent is clearly wrong in asserting that because the New York State Constitution does not
contain a textual analogue
to the case or controversy clause of the federal constitution (US Const, art III, § 2 [1]) “there is no constitutional concern
whatsoever” with construing N-PCL 720 (b) to authorize the continued prosecution by the Attorney General, following the
merger of a not-for-profit corporation into a for-profit entity, of causes of action that seek only the recovery of money.
In the memorandum of law he submitted to Supreme Court, the Attorney General devoted but a few sentences of his
statement of facts to the formation and corporate purposes of NYSE Regulation. However, in the argument portion of his
memorandum, consisting of two separate points, the Attorney General not only did not argue that the existence of NYSE
Regulation was relevant to his continued standing or authority to sue, he made no mention at all of NYSE Regulation.
The term “constituent corporation” plainly excludes an entity such as NYSE Regulation that is created at the time of or
after the merger (see Business Corporation Law § 901 [b] [3] [defining the term “(c)onstituent corporation” to “mean() an
existing corporation that is participating in the merger or consolidation with one or more other corporations”]).
Moreover, as Grasso also emphasized in his submissions to Supreme Court, the filing by NYSE Group with the Securities
and Exchange Commission in connection with the merger also makes clear that the assets assigned to NYSE Regulation
by NYSE LLC did not include the right to recover the millions of dollars sought from Grasso and Langone in the three
causes of action brought for the benefit of the Exchange pursuant to N-PCL 720 (b).
If and to the extent the dissent is of the view that such authority is conferred by the definition of the term “NYSE” contained
in a filing by NYSE Group, Inc. with the Securities and Exchange Commission, we respectfully disagree.
Contrary to the dissent's claim, Grasso has not argued that when brought by the Attorney General the causes of action
specified in N-PCL 720 (b) are “derivative” in nature. Rather, Grasso correctly argues that in substance all the claims
against officers and directors that N-PCL 720 (b) authorizes the Attorney General (and others, including the not-forprofit corporation) to bring entail injury to the not-for-profit corporation and assert a right of recovery that belongs to that
corporation. For precisely that reason, of course, the Attorney General's complaint seeks to recover very substantial sums
of money from Grasso and Langone for the Exchange, not for the State.
Matter of Hearst Corp. v Clyne (50 NY2d 707 [1980]) also makes clear that justiciability requirements are unquestionably
of constitutional dimension despite the absence of a case or controversy provision in New York's constitution. Thus, the
Court stated that “[i]t is a fundamental principle of our jurisprudence that the power of a court to declare the law only
arises out of, and is limited to, determining the rights of persons which are actually controverted in a particular case
pending before the tribunal” (id. at 713). As the Court immediately went on to observe, “[t]his principle . . . is founded both
in constitutional separation-of-powers doctrine, and in methodological strictures which inhere in the decisional process
of a common-law judiciary” (id. at 713-714).
The Attorney General, of course, hardly would be powerless to prevent such a merger (see e.g. N-PCL 112 [a] [1];
907, 908 [f]). Other possibilities include permitting a member of the not-for-profit corporation to continue to prosecute
such a cause of action and permitting the Attorney General to continue to prosecute such a cause of action. As for
the latter possibility, contrary to the suggestion of the dissent we do not venture an opinion on whether the Attorney
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General ultimately would be granted standing in such a hypothetical case. We note simply that the Court of Appeals has
stated that even with respect to a case in which the Attorney General was seeking only to recover money for a private
corporation, “the courts would struggle hard to find authority for the attorney-general to intervene in the name of the
people” if that intervention truly were necessary (Ingersoll, 58 NY at 17). Obviously, a determination that of necessity the
Attorney General has standing, because of the absence of any other “prosecutor capable of pursuing the wrong-doer
and redressing the wrong” (id.), could be made at the outset of the litigation. Contrary to the dissent, that determination
could be made without requiring the
Attorney General first “to prove the ultimate merits of his case just to establish his capacity to sue.”
The dissent argues that in Grasso II this Court “did not find any constitutional impediments to allowing the Attorney
General to prosecute those claims it was authorized to bring pursuant to N-PCL 720, nor should it now.” This argument
is completely devoid of merit. Grasso II involved an appeal by Grasso from the denial of his motion to dismiss the
four causes of action that were not brought pursuant to N-PCL 720 (b) (42 AD3d at 127). Not only were the causes of
action under N-PCL 720 (b) not even before us in Grasso II, the motion to dismiss the nonstatutory causes of action
that was before us in Grasso II was made and argued prior to the merger. Finally, both in Supreme Court and before
this Court in Grasso II, Grasso argued that the Attorney General's parens patriae authority does not extend to lawsuits
seeking recovery for private parties. As we resolved the appeal on a different ground, we had no occasion to address
that challenge to the Attorney General's authority (42 AD3d at 143).
The parties agree that, like the defamation cross claim, the disparagement cross claims also required proof that Reed
either knew the statements were false or was aware of their probable falsity.
As the parties all call this contractual benefit program Grasso's SERP, it will be referred to in the same manner here.
Grasso's defamation claim is also asserted against cross claim defendant John Reed, who succeeded him as Chair and
CEO of the NYSE.
As relevant, N-PCL 717 (a) provides that “[d]irectors and officers shall discharge the duties of their respective positions
in good faith and with that degree of diligence, care and skill which ordinarily prudent men would exercise under similar
circumstances in like positions.” N-PCL 717 (b) provides that “[i]n discharging their duties, directors and officers, when
acting in good faith, may rely on information, opinions, reports or statements . . . prepared or presented” by various
individuals, including fellow officers and directors and other agents of the corporation.
N-PCL 720 (a) (1) (A) and (B) authorize an action against an officer or director of a not-for-profit corporation to compel
an accounting for alleged misconduct concerning “(A) The neglect of, or failure to perform, or other violation of his duties
in the management and disposition of corporate assets committed to his charge,” and “(B) The acquisition by himself,
transfer to others, loss or waste of corporate assets due to any neglect of, or failure to perform, or other violation of his
duties.” N-PCL 720 (b) also authorizes the Attorney General, among others, to bring such an action against the offending
officer or director.
N-PCL 719 (e) provides that, “[a] director or officer shall not be liable under this section if, in the circumstances, he
discharged his duty to the corporation under section 717 (Duty of directors and officers).”
The merger became final just eight days before the motion court rendered the decision on Grasso's pre-answer motion
to dismiss in Grasso II.
See record on appeal, Grasso II (at 365-366), of which we take judicial notice (see Matter of Allen v Strough, 301 AD2d
11, 18-19 [2002]). The majority's point that “the Attorney General has never sought to amend the complaint to reflect
this intention” is not persuasive, as the Attorney General can seek leave to amend from Supreme Court at any time
(CPLR 3025 [b]).
A printout of the Internet article was included in the supplemental record on appeal for Grasso II.
The majority's statement that its position would not necessarily result in the loss of all claims because the law is unsettled
as to whether the Attorney General might be able to continue a hypothetical claim for injunctive relief pursuant to his
parens patriae authority, despite the merger, does nothing to advance the discussion. The issue on this appeal is whether
the claims that are expressly authorized by N-PCL 720 (b), and do not rely on the Attorney General's parens patriae
authority, survive merger with a for-profit. Moreover, given the majority's expressed disdain for the Attorney General's
parens patriae authority to proceed against Grasso in any respect, we hardly believe that the majority would have given
any consideration to such a claim if it had been pleaded.
The Seneci court did not discuss, as did Ingersoll and Lowe, whether the outcome would have been different in that case
if the Attorney General's claims had been specifically authorized by statute. Presumably, however, had there, like here,
been a statute in that case authorizing the Attorney General to bring the claims, the claims would have been sustained.
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As stated by the Ingersoll dissent, “[i]t seems to be conceded, in all the discussions upon the subject before and within
the court, that if the attorney-general had been specially authorized by act of the legislature to bring this action, such
authority would be valid and sufficient to sustain the action” (58 NY at 44).
As conceded by the majority, this constitutional argument was not raised on the prior appeal. It should also be emphasized,
however, that it was also not raised on this appeal by the parties and is found only in the majority's writing.
Grasso does not dispute that, for purposes of evaluating his defamation claim, he is a public figure.
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CITE TITLE AS: People v Mitchell
SUMMARY
Appeal, by permission of an Associate Judge of the Court
of Appeals, from an order of the Appellate Division of the
Supreme Court in the Fourth Judicial Department, entered
February 26, 1982, which affirmed a judgment of the Supreme
Court (Robert P. Kennedy, J.), rendered in Monroe County
upon a verdict convicting defendant of murder in the second
degree.
Defendant, while under indictment for causing the stabbing
death of his girlfriend in February, 1976, and while
represented by attorney Lapine, registered at a Rochester
hotel and was seen leaving the hotel bar on the evening of
January 5, 1977 with the victim and taking the elevator to
the floor on which his room was located. In the afternoon
of January 6, on a tip from Lapine, the police went to
defendant's hotel room and found the victim, who had
been stabbed to death. After leaving the hotel room that
morning, defendant went to Lapine's office, where he made
incriminating statements to a paralegal and two secretaries in
the waiting room. After Lapine entered and talked privately
with defendant, he called the police and had them check
defendant's hotel room, where the body was discovered.
At the police station while defendant was waiting to be
processed, he was placed in a room and guarded by a
jail guard, when he spontaneously asked the guard if the
police had found the knife and then stated “I must have
killed her like I did Audrey and I don't remember that

either. I picked her up in a bar last night.” At trial,
the statements were redacted to eliminate the reference to
his girlfriend and received by the court as spontaneous
statements. The three women present in the law office also
testified at trial about defendant's inculpatory statements after
the court determined that the statements were not privileged.
The Appellate Division affirmed defendant's conviction,
holding that statements made in the lawyer's office were
not privileged; that statements made to the jail guard were
spontaneous, and that the court's charge, though erroneous,
was harmless. *369
The Court of Appeals affirmed, holding, in an opinion by
Judge Simons, that defendant failed to meet the burden
of establishing that his statements to the paralegal were
privileged and that the court's charge was harmless error.
People v Mitchell, 86 AD2d 976, affirmed.
HEADNOTES
Witnesses
Privileged Communications
(1) Defendant's statements were not protected by the attorneyclient privilege since he failed to meet his burden of
establishing that when he spoke to unknown women in a
common reception area outside the office of an attorney
whom he had retained for a previous pending homicide, his
statements were intended to be confidential and made to an
employee of his attorney for the purpose of obtaining legal
advice; furthermore, the paralegal employee was the last of
the three women in the office to hear defendant's inculpatory
statements and even if statements made to her at the time
could have been privileged, the privilege was lost because of
the prior publication to nonemployees and the utterance of the
statements to the paralegal in front of the nonemployees.

Crimes
Instructions
Harmless and Prejudicial Error
(2) Although a jury charge to the effect that “a person is
presumed to intend the natural consequences of his act and,
accordingly, if the consequences are natural and probable, he
will not be heard to say that he did not intend them” was
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erroneous (see Sandstrom v Montana, 442 US 510), such error
was insufficient to require reversal of defendant's conviction
for murder; intent was not a contested issue at trial, but,
rather, the principal issue was the identity of the perpetrator
and there was overwhelming evidence that defendant was the
perpetrator of the crime and that whoever stabbed the victim
did so with the conscious objective of causing her death.

286; People v Maerling, 46 NY2d 289; People v Lanahan, 55
NY2d 711.) II. The combination of direct and circumstantial
evidence clearly supports the jury's findings that defendant
intentionally caused the victim's death; the jury instruction
was complete and accurate and did not mislead the jury or
shift the burden of proof. (People v Harris, 136 NY 423;
People v Harris, 306 NY 345; People v La Bruna, 66 AD2d
300; People v Thomas, 50 NY2d 467; People v Marr, 50
NY2d 456.)

POINTS OF COUNSEL

OPINION OF THE COURT

Alfred P. Kremer for appellant.
I. Appellant's statements to Sergeant Page, as well as to the
employees of his attorney's office, were admitted, at trial, in
violation of his right to counsel and due process under the
Fifth, Sixth and Fourteenth Amendments of the United States
Constitution and sections 6 and 10 of article I of the New York
State Constitution. (People v Gramaldi, 52 NY2d 611; People
v Albro 52 NY2d 619; People v Bell, 50 NY2d 869; People
v Maerling, 46 NY2d 289; People v Carmine A., 53 NY2d
816; People v Lucas, 53 NY2d 678; Miranda v Arizona, 384
US 436; People v Kaye, 25 NY2d 139; People v Crimmins,
36 NY2d 230) II. The prosecution failed to prove the element
of intent depriving appellant of his due process right under
the United States and New York State Constitutions to be
convicted only on proof of each element of the crime of
murder beyond a reasonable doubt. III. The trial court's charge
that Mr. Mitchell intended the natural and *370 probable
consequences of his acts not merely shifted the burden of
proof to him but conclusively resolved the element of intent
against him depriving him of a fair trial within the Fourteenth
Amendment of the United States Constitution and section 6
of article I of the New York State Constitution. (Mullaney
v Wilbur, 421 US 684; Morissette v United States, 342 US
246; United States v United States Gypsum Co., 438 US
422; Sandstrom v Montana, 422 US 510; Brotherhood of
Carpenters v United States, 330 US 395; Bollenbach v United
States, 326 US 607; Bihn v United States, 328 US 633; People
v Getch, 50 NY2d 456; People v Thomas, 50 NY2d 467.)
Donald O. Chesworth, Jr., District Attorney (Melvin Bressler
of counsel), for respondent.
I. A statement to an attorney's agent is not privileged if made
in the presence of third parties; a voluntary, spontaneous
statement by defendant is admissible even if he was then
represented by counsel. (People v Bartolomeo, 53 NY2d
225; Matter of Priest v Hennessy, 51 NY2d 62; People v
Buchanan, 145 NY 1; People v Belge, 59 AD2d 307; Matter
of Jacqueline F., 47 NY2d 215; People v Lynes, 49 NY2d

Simons, J.
Defendant has been convicted after a jury trial of murder,
second degree, for the stabbing death of a prostitute named
O'Hare McMillon. He contends that his conviction must be
reversed because it rests on evidence of privileged statements
he made in his lawyer's office and statements improperly
solicited by a police guard while he was in custody, and
because the court's charge to the jury violated the rule in
Sandstrom v Montana (442 US 510). The *371 Appellate
Division affirmed the judgment by a divided court. The
majority agreed with the trial court that defendant's statements
made in the lawyer's office were not privileged and that his
statements to the jail guard were spontaneous. It held that
the court's charge though erroneous was harmless (People
v Mitchell, 86 AD2d 976). The dissenter at the Appellate
Division voted to reverse on the Sandstrom issue and to
conduct a hearing on the question of privilege. There should
be an affirmance.
Defendant was a resident of Waterloo, New York, and, at
the time these events occurred, he was under indictment for
causing the stabbing death of his girlfriend, Audrey Miller,
in February, 1976. He was represented on that charge by
Rochester attorney Felix Lapine. In January, 1977 defendant
went to Rochester to take care of some personal matters and
registered at the Cadillac Hotel. On the evening of January
5 while sitting at the hotel bar, he met O'Hare McMillon.
They had two or three highballs and then were seen to leave
the bar about 11:00 P.M. and take the elevator to the floor
on which Mitchell's room was located. No one saw either of
them leave defendant's room that night or the next morning,
but in the afternoon of January 6, on a tip from attorney
Lapine, the police went to defendant's hotel room and found
the partially clad dead body of O'Hare McMillon on the bed.
She had been stabbed 11-12 times in the face, chest and back.
At least four of the wounds were sufficient to cause her death
by exsanguination.
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After leaving the hotel room that morning, defendant went to
attorney Lapine's office. Lapine was not in but defendant met
and spoke to a legal secretary, Molly Altman, in the reception
area. She testified that he seemed nervous and as if he was
looking for someone. Apparently he could not find whomever
it was he was looking for so he left only to return a minute later
and start telling her about what happened the night before.
She testified that he said: “he wanted to go out and have a last
fling * * * he had been out drinking and met a girl and then
he woke up in the morning and she was dead. He had stayed
there all night and then he walked out again”. *372
While he was talking to Ms. Altman, Judith Peacock, another
legal secretary, entered the reception area. She testified that
defendant was kind of rambling on but he said that: “he had
laid next to someone all night and they didn't move, and he
[was] in a bar and * * * in a hotel * * * this person who he
had laid next to was black and he was worried because when
the black people found out about it, they protect their own and
he would be in danger”. She also testified that he muttered
something about a knife.
Ms. Pope-Johnson entered the room. She asked defendant
what was wrong and he told her: “that there was a dead body
and he felt that he had done it and that the person was dead,
that she was dead because of being stabbed.”
Shortly thereafter, Lapine entered the office and talked
privately with defendant. After defendant left Lapine called
the police and had them check defendant's hotel room. The
body was discovered, defendant's identification learned from
the hotel registration and defendant found and arrested at a
bar near the courthouse.
At the police station while defendant was waiting to be
processed, he was placed in a room and guarded by a Sergeant
Page. He had been given his Miranda rights, and attorney
Lapine had visited him privately and advised the police not to
interrogate his client. It was Page's testimony, credited by the
trial court and the Appellate Division, that defendant, while so
guarded, spontaneously asked Page if the police had found the
knife and then stated: “I must have killed her like I did Audrey
and I don't remember that either.” “I picked her up in a bar last
night.” At trial the statements were redacted to eliminate the
reference to Audrey and received by the court as spontaneous
statements. That finding of fact was supported by the evidence
(see People v Lynes, 49 NY2d 286, 294; cf. People v Lanahan,
55 NY2d 711). Molly Altman, Judy Peacock and Robin Pope-

Johnson also testified at trial about defendant's inculpatory
statements made in the law office after the court determined
that the statements were not privileged. *373
I
(1) The attorney-client privilege, developed at common law,
is now contained in our statute (CPLR 4503, subd [a]). Its
purpose is to ensure that one seeking legal advice will be
able to confide fully and freely in his attorney, secure in
the knowledge that his confidence will not later be revealed
to the public to his detriment or his embarrassment. The
court recently formulated the elements of the privilege as
follows: “First, it is beyond dispute that no attorney-client
privilege arises unless an attorney-client relationship has
been established. Such a relationship arises only when one
contacts an attorney in his capacity as such for the purpose
of obtaining legal advice or services. (CPLR 4503, subd [a];
see, e.g., People v Belge, 59 AD2d 307, 309; United States
v United Shoe Mach. Corp., 89 F Supp 357, 358-359, supra.;
8 Wigmore, § 2292.) Second, not all communications to an
attorney are privileged. In order to make a valid claim of
privilege, it must be shown that the information sought to be
protected from disclosure was a 'confidential communication'
made to the attorney for the purpose of obtaining legal advice
or services. (Matter of Jacqueline F., 47 NY2d 215, 219,
supra.; People ex rel. Vogelstein v Warden of County Jail
of County of N. Y., 150 Misc 714, 717-718; 8 Wigmore,
§ 2292.) Third, the burden of proving each element of the
privilege rests upon the party asserting it. (Matter of Gavin,
39 AD2d 626, 628; Matter of Grand Jury Empanelled Feb. 14,
1978, 603 F2d 469, 474.) Finally, even where the technical
requirements of the privilege are satisfied, it may nonetheless,
yield in a proper case, where strong public policy requires
disclosure. (Matter of Jacqueline F., 47 NY2d 215, supra.;
People ex rel. Vogelstein v Warden of County Jail of County
of N. Y., 150 Misc 714, supra.)” (Matter of Priest v Hennessy,
51 NY2d 62, 68-69.)
Defendant sought to foreclose the testimony of Pope-Johnson,
Altman and Peacock, contending that because of Lapine's
prior retainer by defendant for the homicide of his girlfriend
there was an ongoing attorney-client relationship which made
any statements of defendant uttered in Lapine's office or
waiting room privileged. The court excused the jury and
conducted a voir dire of Mr. Lapine and *374 Robin PopeJohnson, Lapine's paralegal, correctly ruling that defendant
bore the burden of establishing that his statements were
privileged.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

3

Previous View

People v Mitchell, 58 N.Y.2d 368 (1983)
448 N.E.2d 121, 461 N.Y.S.2d 267

Attorney Lapine testified that he was first retained by
defendant in February, 1976 and that he was retained by
defendant on this indictment the afternoon of January 6,
1977; that he was not present when Mitchell entered his
office at noon on January 6 and that he did not know who
was. Lapine did not talk with defendant about this charge
until after defendant's conversations with Ms. Pope-Johnson,
Ms. Mitchell and Ms. Peacock. He testified further that he
had one employee working for him at the time, Ms. PopeJohnson. On cross-examination he testified that he occupied
the offices with attorneys named Napier and Bushorr and that
he and Napier were partners “[i]n a vague sort of way.” The
relationship between Lapine and Napier was never clarified
but Lapine did testify that Bushorr was not associated with
either Napier or himself but was given free office space near
Ms. Pope-Johnson's desk in exchange for the work he did for
them.
After Lapine testified, defense counsel moved to exclude the
testimony of Ms. Pope-Johnson on the grounds of privilege.
The court refused to accept defense counsel's contention that
there was continuous representation originating with Lapine's
retainer to represent defendant on the unrelated indictment for
the February, 1976 homicide and held also that the employee
could not establish an attorney-client relationship for her
employer in his absence. The court ruled that Ms. PopeJohnson could testify to any conversation with defendant
before Lapine returned to the office.
Defense counsel then conducted a voir dire of Ms. PopeJohnson. She testified that she knew of the representation
on the 1976 homicide but that she had, at most, said hello
to defendant prior to January 6 and that she did not speak
to him on the telephone about this case that day before he
came to the office. Defense counsel then considered checking
Lapine's telephone logs or offering defendant's testimony
that there had been a morning telephone call to Ms. PopeJohnson to establish the retainer. The court did not foreclose
the evidence but indicated that in its judgment it *375
would not be sufficient to establish that an attorney-client
relationship had been created before defendant came to the
office. Counsel offered no further evidence. The District
Attorney then stated that he had discovered that defendant had
also made statements to Molly Altman and Judy Peacock. The
court asked the attorney if they were employees of the office
and the District Attorney answered, “[t]wo secretaries”. The
court stated that its ruling would be the same as that made
for the testimony of Ms. Pope-Johnson. Defense counsel did
not confirm or correct the court's statements about the other

women's relationship to the office. The District Attorney
then stated that defendant's statements were also made in the
presence of a client who was in the office, but evidence of the
presence of such a person was never offered.
On this state of the record, we conclude that defendant has
not met his burden of establishing that when he spoke to these
unknown women in a common reception area, his statements
were intended to be confidential and made to an employee
of his attorney for the purpose of obtaining legal advice.
The only evidence identifying the women came from Lapine
who responded to a question whether he had “any female
employees” by saying “Yes, Robin Pope- Johnson”. She, it
turns out, was the last woman in the office to hear defendant's
inculpatory statements and even if statements made to her at
the time could have been privileged, the privilege was lost
because of the prior publication to nonemployees and the
utterance of the statements to Pope- Johnson in front of the
nonemployees (see People v Buchanan, 145 NY 1, 26; People
v Belge, 59 AD2d 307, 309). Taking this view we need not
consider whether the statements could be privileged because
of an ongoing retainer between defendant and Lapine or if
they could be privileged if made to the attorney's employee
before a formal retainer was agreed upon.
II
(2) Over defendant's objection, the court charged the jury
that a “person is presumed to intend the natural and probable
consequences of his act and, accordingly, if the consequences
are natural and probable, he will not be heard to say that he
did not intend them.” We agree with *376 defendant that
the charge was erroneous (see Sandstrom v Montana, 442 US
510, supra.; People v Smalls, 55 NY2d 407; People v Getch,
50 NY2d 456; People v Thomas, 50 NY2d 467). We find the
error insufficient to require reversal of defendant's conviction,
moreover, because intent was not a contested issue in this
trial (see Connecticut v Johnson, 460 US ___, 103 S Ct 969;
People v Smalls, supra, p 417; McGuinn v Crist, 657 F2d
1107, cert den 445 US 990; cf. People v Marr, 50 NY2d
456; People v Egan, 72 AD2d 239). The principal issue was
the identity of the perpetrator. Counsel's cross-examination
of the People's witness was devoted largely to that subject
and defendant rested without presenting any evidence. In
summation counsel argued almost exclusively that someone
else could have stabbed the victim after defendant left his
hotel room, and he reviewed the evidence in a light attempting
to establish that theory. As evidence of intent, the People
proved that the victim's body was found in defendant's
hotel bed, that she had several broken teeth, one identified
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positively as a recent break because of the fresh blood, and
that she had been stabbed 11 times in the face and chest and
once in the back. The wounds were inflicted at the same
time, four of the stab wounds to the chest were fatal and the
victim expired within minutes after being stabbed. There was
no evidence during the trial that defendant was intoxicated
or unable to form the necessary intent. Indeed, it was the
medical examiner's testimony that death occurred after 4:45
A.M. on January 6 during a time period when the evidence
established that defendant had been in the hotel room and
long after the couple had left the bar. Thus the record contains
overwhelming evidence that defendant was the perpetrator of

End of Document

the crime and that whoever stabbed O'Hare McMillon did so
with the conscious objective of causing her death.
Accordingly, the order of the Appellate Division should be
affirmed.

Chief Judge Cooke and Judges Jasen, Jones, Wachtler,
Fuchsberg and Meyer concur.
Order affirmed. *377
Copr. (C) 2022, Secretary of State, State of New York
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**1 The People of the
State of New York, Plaintiff,
v
Saqline K., Appellant.
Supreme Court, Appellate Division,
Second Department, New York
1847/14, 2017-07951
September 19, 2018

CITE TITLE AS: People v Saqline K.
HEADNOTE
Crimes
Evidence
Presentence Report—Protective Order
*1369
Akin Gump Strauss Hauer & Feld LLP, New York, NY
(Robert H. Pees, Kaitlin E. Dabbert, and Kendall L. Manlove
of counsel), for appellant.
Appeal by the defendant from an order of the Supreme
Court, Queens County (Joseph A. Zayas, J.), dated June 6,
2017, which denied his motion pursuant to CPLR 3103 for a
protective order.
Ordered that the order is affirmed.
The defendant, an immigrant from Bangladesh, was
adjudicated a youthful offender. After completing his
sentence, the defendant was detained by the United States
End of Document

Department of Homeland Security (hereinafter the DHS),
which, in reliance on the defendant's presentence report,
argued that the defendant should be denied a bond due to
his youthful offender adjudication. Thereafter, the defendant
moved before the Supreme Court in the subject criminal
proceeding pursuant to CPLR 3103 for a protective order
“enjoining the [DHS's] use” of his presentence report, arguing
that it is a confidential record under CPL 720.35 (2), which
the DHS had improperly obtained. In an order dated June 6,
2017, the Supreme Court denied the defendant's motion. The
defendant appeals.
CPLR 3103 “ ‘confers broad discretion upon a court
to fashion appropriate remedies' to prevent the abuse of
disclosure devices” (Hanover Ins. Co. v Ceriello Elec., 226
AD2d 585, 586 [1996], quoting Lipin v Bender, 84 NY2d 562,
570 [1994]). Pursuant to CPLR 3103 (c), “[i]f any disclosure
under this article has been improperly or irregularly obtained
so that a substantial right of a party is prejudiced, the court,
on motion, may make an appropriate order, including an order
that the information be suppressed” (emphasis added). Here,
since the DHS did not obtain the presentence report in the
course of any disclosure process under CPLR Article 31, there
is no basis for the issuance of a protective order pursuant to
CPLR 3103 (c). Moreover, since “[c]ontrol over immigration
and naturalization is entrusted exclusively to the Federal
Government, and a State has no power to interfere” (Nyquist
v Mauclet, 432 US 1, 10 [1977]; see US Const, art I, § 8,
cl 4), the Supreme Court lacked the power to suppress the
presentence report in immigration proceedings.
The defendant's remaining contentions are either without
merit or need not be addressed in light of our determination.
Accordingly, we agree with the Supreme Court's
determination to deny the defendant's motion pursuant to
CPLR 3103 for a protective order. Rivera, J.P., Maltese,
Barros and Christopher, JJ., concur.

Copr. (C) 2022, Secretary of State, State of New York
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restraining order enjoining the **2 impending broadcast
of the movie was granted by Supreme Court. Defendant
appeals.1, 2
116 A.D.3d 1264, 984 N.Y.S.2d 457, 42 Media
L. Rep. 2437, 2014 N.Y. Slip Op. 02641

**1 Christopher Porco, Respondent
v
Lifetime Entertainment
Services, LLC, Appellant.
Supreme Court, Appellate Division,
Third Department, New York
April 17, 2014

CITE TITLE AS: Porco v Lifetime
Entertainment Servs., LLC
*1265 HEADNOTE
Constitutional Law
Freedom of Speech
Temporary Restraining Order Enjoining Broadcast of
Television Movie Dramatizing Murder was Unconstitutional
Prior Restraint on Speech—Failure to Show Immediate and
Irreparable Public Harm
Levine Sullivan Koch & Schulz, LLP, New York City (David
A. Schulz of counsel) and Greenberg Traurig, LLP, Albany
(Michael J. Grygiel of counsel), for appellant.
Christopher Porco, Dannemora, respondent pro se.
Jenner & Block, LLP, New York City (George Freeman of
counsel), for Home Box Office, Inc. and others, amici curiae.
Peters, P.J. Appeal from an order of the Supreme Court
(Muller, J.), entered March 20, 2013 in Clinton County, which
granted plaintiff's motion for a temporary restraining order.
Following a highly publicized trial, plaintiff was convicted
of the murder of his father and attempted murder of his
mother while they slept in their home. When plaintiff learned
that defendant was planning to broadcast a movie depicting
a dramatized version of the events surrounding the murder
and his subsequent prosecution, he commenced this action
for injunctive relief asserting that the use of his name in
connection with the movie violated Civil Rights Law §§
50 and 51. Plaintiff's subsequent motion for a temporary

We reverse. The temporary restraining order issued here
constitutes an unconstitutional prior restraint on speech. “A
‘prior restraint’ on speech is ‘a law, regulation or judicial
order that suppresses speech . . . on the basis of the speech's
content and in advance of its actual expression’ ” (Ash v Board
of Mgrs. of the 155 Condominium, 44 AD3d 324, 324 [2007],
quoting United States v Quattrone, 402 F3d 304, 309 [2005];
see Alexander v United States, 509 US 544, 550 [1993];
Metropolitan Opera Assn., Inc. v Local 100, Hotel Empls. &
Rest. Empls. Intl. Union, 239 F3d 172, 176 [2d Cir 2001]). It
is well settled that “prior restraints on speech and publication
are the most serious and the least tolerable infringement on
First Amendment rights” (Nebraska Press Assn. v Stuart, 427
US 539, 559 [1976]; see CBS Inc. v Davis, 510 US 1315, 1317
[1994]; New York Times Co. v United States, 403 US 713,
723-724 [1971] [Douglas, J., concurring]). As explained by
the United States Supreme Court, “a free society prefers to
punish the few who abuse rights of speech after they break the
law than to throttle them . . . beforehand. It is always difficult
to know in advance what an individual will say, and the line
between legitimate and illegitimate speech is often so finely
drawn that the risks of freewheel *1266 ing censorship
are formidable” (Southeastern Promotions, Ltd. v Conrad,
420 US 546, 559 [1975] [citation omitted]). Although
the prohibition against prior restraint is not absolute, any
restraint on speech comes with “a ‘heavy presumption’
against its constitutional validity” (Organization for a Better
Austin v Keefe, 402 US 415, 419 [1971], quoting Carroll
v President & Comm'rs of Princess Anne, 393 US 175,
181 [1968]; see Bantam Books, Inc. v Sullivan, 372 US
58, 70 [1963]), and may be imposed only in the most
“exceptional cases” (Near v Minnesota ex rel. Olson, 283
US 697, 716 [1931]; accord CBS Inc. v Davis, 510 US at
1317; see Miami Herald Publishing Co. v Tornillo, 418 US
241, 259 [1974] [White, J., concurring] [noting that First
Amendment jurisprudence erects a “virtually insurmountable
barrier” against the issuance of a prior restraint]). Censorship
in advance of publication will be constitutionally tolerated
only upon “a showing on the record that such expression will
immediately and irreparably create public injury” (People ex
rel. Arcara v Cloud Books, 68 NY2d 553, 558 [1986]; see
CBS Inc. v Davis, 510 US at 1317; Near v Minnesota, 283
US at 715-716; Matter of Rockwell v Morris, 12 AD2d 272,
277-278 [1961], affd 10 NY2d 721 [1961]).
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Plaintiff has failed to show such immediate and irreparable
public harm. “Romeo Killer: The Christopher Porco Story”
purports to depict the events leading up to and surrounding
plaintiff's murder trial, a matter of significant public interest.
Its broadcast would not create the type of imminent and
irreversible injury to the public that would warrant the
extraordinary remedy of prior restraint. Rather, any alleged
harm or injury flowing from the content of the film would be
limited to plaintiff alone. That portions of the movie may be
fictionalized, dramatized or embellished does not constitute
a sufficient basis for the imposition of a prior restraint
enjoining its broadcast (see Organization for a Better Austin
v Keefe, 402 US at 418; **3 Near v Minnesota, 283 US at
714-715, 718-719; Schermerhorn v Rosenberg, 73 AD2d 276,
288 [1980]). While judicial redress following publication is
available if it is ultimately proven that defendant abused its
rights of speech,3 it was constitutionally impermissible under
these circumstances to forbid that speech prior to its actual
expression (see Matter of Providence Journal Co., 820 F2d
1342, 1350-1351 [1st Cir 1986]; Ruffin-Steinback v de Passe,

17 F Supp 2d 699, 701 [1998]; Rosemont Enters. v McGrawHill Book Co., 85 Misc 2d 583, 586 [1975]; see generally CBS
Inc. v Davis, 510 US at 1317-1318; *1267 New York Times
Co. v United States, 403 US at 723-724; cf. Rose v Levine,
37 AD3d 691, 693 [2007]; Weil v Johnson, 2002 NY Slip
Op 50513[U], *10-11 [2002]). Accordingly, the temporary
restraining order must be vacated.
In light of our determination, we need not reach defendant's
remaining assertions.
Garry, Rose and Egan, Jr., JJ., concur. Ordered that the order
is reversed, on the law, without costs, motion denied and
temporary restraining order vacated.
FOOTNOTES
Copr. (C) 2022, Secretary of State, State of New York

Footnotes
This Court granted defendant's motion to vacate the temporary restraining order pending the outcome of this appeal
1
2
3

(2013 NY Slip Op 71188[U] [2013]).
Supreme Court's order granting the temporary restraining order was not ex parte, as it decided a motion made on notice
(see CPLR 2211, 5701 [a] [2] [i]). Accordingly, it is appealable as of right.
We decline defendant's invitation to sua sponte dismiss plaintiff's complaint as meritless.
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78 F.3d 219
United States Court of Appeals,
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BANKERS TRUST COMPANY,
BT Securities Corporation,
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The McGraw–Hill
Companies, Inc., Appellant.
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petition to enjoin publisher's publication of documents, could
not, without violating First Amendment, grant temporary
restraining order simply to give problem due consideration;
and (4) discovery protective order, under which parties were
granted discretion to determine which documents submitted
by them would be placed under seal, was improper.
Reversed and vacated.
Boyce F. Martin, Jr., Circuit Judge, concurred and filed
opinion.
Bailey Brown, Circuit Judge, dissented and filed opinion.

West Headnotes (15)
[1]

Particular cases

District court's order unsealing and releasing
documents filed by parties to litigation under seal
did not render moot magazine publisher's appeal
of district court's temporary restraining orders
and permanent injunction prohibiting publisher
from publishing article disclosing contents of
documents; restraining orders involved wrong
capable of repetition, yet evading review,
and permanent injunction remained in effect.
Fed.Rules Civ.Proc.Rule 26, 28 U.S.C.A.

En Banc Denied May 8, 1996.*
Synopsis
Investor brought action against securities broker, alleging
fraud in the inducement to enter into and remain in
complex leveraged derivative transactions. Parties agreed to
stipulated discovery protective order allowing parties to file
allegedly confidential information under seal. After issuing
temporary restraining orders, the United States District
Court for the Southern District of Ohio, John Feikens,
Senior District Judge, 900 F.Supp. 186, issued permanent
injunction prohibiting magazine publisher from publishing
article disclosing contents of documents placed under seal
by parties, and, 900 F.Supp. 193, concluded that documents
should be released into public domain because parties
could not provide substantial government interest in keeping
documents confidential. Publisher appealed. The Court of
Appeals, Merritt, Chief Judge, held that: (1) district court's
order unsealing and releasing documents did not render
case moot; (2) publisher's planned publication of documents
did not pose such a grave threat to critical government
interest or to constitutional right as to justify district court's
injunctive orders; (3) district court, faced with emergency

Federal Courts

17 Cases that cite this headnote
[2]

Federal Courts
Want of Actual
Controversy; Mootness and Ripeness
For purposes of exception to mootness
doctrine on appeal for wrongs capable of
repetition, yet evading review, capable of
repetition requirement is satisfied by reasonable
expectation that same complainant will be
subject to similar action in future.
4 Cases that cite this headnote

[3]

Constitutional Law

Prior Restraints

Each passing day of prior restraint on speech may
constitute separate and cognizable infringement
of First Amendment. U.S.C.A. Const.Amend. 1.
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Injunction
bookselling

6 Cases that cite this headnote
[4]

Federal Courts
Permanent
appealable.

District court, faced with emergency petition
to enjoin magazine publisher's publication of
information which parties to lawsuit had placed
under seal, could not, without violating First
Amendment, grant temporary restraining order
simply to give problem due consideration;
neither parties nor court attempted to contact
publisher before order was transmitted, and court
did not define injury and state why it was
irreparable and why order was granted without
notice. U.S.C.A. Const.Amend. 1; Fed.Rules
Civ.Proc.Rules 26, 65, 28 U.S.C.A.

Injunction

injunctions

are

immediately

1 Cases that cite this headnote
[5]

Constitutional Law
invalidity

Presumption of

Prior restraint on speech comes to court with
heavy presumption against its constitutional
validity. U.S.C.A. Const.Amend. 1.

5 Cases that cite this headnote

13 Cases that cite this headnote
[6]

Constitutional Law
Proceedings

Publicity Regarding

Magazine publisher's planned publication of
documents it obtained, that had been placed
under seal by parties to litigation pursuant to
protective order, did not pose such a grave
threat to critical government interest or to
constitutional right as to justify district court's
injunctive orders, which constituted “prior
restraint,” prohibiting publisher from publishing
article disclosing contents of documents;
documents were standard litigation filings, and
private litigants' interest in protecting their vanity
or their commercial self-interest did not qualify
as grounds for imposing prior restraint under
First Amendment. U.S.C.A. Const.Amend. 1;
Fed.Rules Civ.Proc.Rule 26, 28 U.S.C.A.

[9]

Constitutional Law

Press in General

For First Amendment purposes, prohibiting
publication of news story is the essence
of censorship, and is allowed only
under exceptional circumstances. U.S.C.A.
Const.Amend. 1.
1 Cases that cite this headnote

Injunction

Preservation of status quo

Purpose of temporary restraining order is to
preserve status quo so that reasoned resolution of
dispute may be had. Fed.Rules Civ.Proc.Rule 65,
28 U.S.C.A.
93 Cases that cite this headnote
[10]

Constitutional Law
restraining orders
Injunction

Injunctions and

Temporary restraining orders

While temporary restraining order may be
granted ex parte under certain circumstances,
those circumstances are severely limited in First
Amendment context. U.S.C.A. Const.Amend. 1;
Fed.Rules Civ.Proc.Rule 65, 28 U.S.C.A.
1 Cases that cite this headnote

68 Cases that cite this headnote
[7]

Publishing, journalism, and

[11]

Injunction
Entitlement to relief;
likelihood of success
Injunction

Irreparable harm

In issuing temporary restraining order, district
court is to review factors such as party's
likelihood of success on the merits and threat of
irreparable injury. Fed.Rules Civ.Proc.Rule 65,
28 U.S.C.A.
46 Cases that cite this headnote
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Constitutional Law

Press in General
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Constitutional Law
restraining orders

Injunctions and

Injunction
Entitlement to relief;
likelihood of success
Hurdle which must be overcome to obtain
temporary restraining order which is prior
restraint on pure speech is that publication must
threaten interest more fundamental than First
Amendment itself. U.S.C.A. Const.Amend. 1;
Fed.Rules Civ.Proc.Rule 65, 28 U.S.C.A.
38 Cases that cite this headnote
[13]

Federal Courts

Injunction

Decision to grant or deny injunction is reviewed
for abuse of discretion.
3 Cases that cite this headnote
[14]

Federal Courts
Constitutional rights, civil
rights, and discrimination in general
Court of Appeals reviews First Amendment
questions de novo. U.S.C.A. Const.Amend. 1.
1 Cases that cite this headnote

[15]

Federal Civil Procedure
motion

Determination of

Discovery protective order, under which parties
were granted discretion to determine which
documents submitted by them would be placed
under seal, was improper; parties were allowed to
adjudicate their own case based upon their own
self-interest, and district court could not abdicate
its responsibility to oversee discovery process
and to determine whether filings should be made
available to public. Fed.Rules Civ.Proc.Rules 26,
26(c), 28 U.S.C.A.
114 Cases that cite this headnote

*221 On Appeal from the United States District Court for
the Southern District of Ohio.
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Before: MERRITT, Chief Judge; BROWN and MARTIN,
Circuit Judges.
Opinion
MERRITT, C.J., delivered the opinion of the court, in which
MARTIN, J., joined, with MARTIN, J. (pp. 227–28), also
delivering a separate concurring opinion. BROWN, J. (pp.
229–32), delivered a separate dissenting opinion.
MERRITT, Chief Judge.
In a case of widespread interest to the press, the District Court
issued an injunction prohibiting Business Week magazine
from publishing an article disclosing the contents of
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documents placed under the seal of secrecy by the parties
to a lawsuit. This appeal raises the issue of whether the
bedrock First Amendment principle that the press shall not be
subjected to prior restraints can be set aside when a federal
court perceives a threat to the secrecy of material placed under
seal by stipulation of the parties. We are guided by the holding
of the First Circuit in In the Matter of Providence Journal
Company that even a temporary restraint on pure speech is
improper “absent the most compelling circumstances.” 820
F.2d 1342, 1351, modified on reh'g by 820 F.2d 1354 (1st
Cir.1986), cert. granted and dismissed on other grounds. Such
circumstances are not present in the case at bar, and we
therefore hold that the District Court erred in granting the
orders challenged here.
The District Court maintained its prior restraint on publication
for three weeks by successive injunctive orders. It then sought
to avoid review under the mootness doctrine by entering a
permanent injunction against publishing the original secret
documents while simultaneously making photocopies public.
The case is not moot because the permanent injunction against
publication of the original documents remains in effect and
because temporary restraints on speech fall within the wellrecognized exception to mootness *222 for wrongs that are
“capable of repetition, yet evading review.” See Southern
Pacific Terminal Co. v. ICC, 219 U.S. 498, 515, 31 S.Ct. 279,
283, 55 L.Ed. 310 (1911).

I. Facts
On October 27, 1994, Procter & Gamble (“P & G”) filed a
complaint against Bankers Trust1 (“Bankers”) claiming a loss
of over $100 million due to alleged fraud by Bankers in the
sale of derivatives to P & G. The case has received widespread
coverage, especially in the business press.
In January of 1995, Bankers and P & G agreed to a
broad stipulated protective order as part of the discovery
process. The order provided that parties and non-parties to
the litigation—without court approval for “good cause” as
required by Rule 26(e) of the Civil Rules—could, in their
discretion, designate discovery material as “confidential” and
could have such material filed under seal if the parties agreed
that it reflected “trade secrets or other confidential research,
development or commercial information....” J.A. at 14. The
parties and not the court would determine whether particular
documents met the requirements of Rule 26. The protective
order further provided that the parties could modify its terms

without approval of the court. J.A. at 21. The presiding
judge, the late Judge Carl Rubin during his terminal illness,
signed the stipulated order allowing the parties to conduct
the discovery process in secret. Judge John Feikens, the
former Chief Judge of the Eastern District of Michigan, was
assigned the case after Judge Rubin's death, and he therefore
inherited this unusual protective order and the voluminous set
of documents already filed under the seal of secrecy.
Without notice to Business Week or a request for a hearing,
on Wednesday, September 13, 1995, Bankers and P & G
alerted Judge Feikens that Business Week, a magazine owned
by McGraw–Hill, had obtained documents from the Bankers/
P & G litigation that the parties wanted to remain secret. The
documents in question were materials supporting a motion by
P & G for leave to amend its complaint. Although the motion
itself was not sealed, the accompanying documents, which
contained a supporting memorandum of law, a proposed
Second Amended Complaint containing RICO allegations,
and a RICO case statement, were filed in secret pursuant to
the protective order. Neither Bankers nor P & G could say at
that time how Business Week had obtained the documents.
Shortly before six o'clock, again without notice or a hearing,
Judge Feikens—at the urgent request of both parties—
transmitted by facsimile an order to McGraw–Hill enjoining
and prohibiting them from publishing the documents without
consent of the court. It stated that the parties would “suffer
irreparable harm” if the documents were disclosed, but it did
not state a reason. The order was open-ended in duration
and did not set a date for a hearing. Business Week obeyed
the order, pulling its story before its nine p.m. publication
deadline.
The following day, September 14, McGraw–Hill filed for a
stay of the District Court order and an expedited appeal with
the Sixth Circuit. A Sixth Circuit panel heard oral argument
and on Tuesday, September 19, dismissed the appeal on the
grounds that the order could “best be characterized as a
temporary restraining order” and was therefore not a final
order and not appealable. The panel did not treat the order as a
request for mandamus or exercise its discretion by mandamus
to set aside the prior restraint. Later that day, McGraw–Hill
sought an emergency stay from Justice Stevens of the United
States Supreme Court.
On September 21, Justice Stevens denied the stay, stating
that the wiser course would be to return to the District Court
for a fact-finding hearing on the matter. That same day, the

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

4

Procter & Gamble Co. v. Bankers Trust Co., 78 F.3d 219 (1996)

Previous View

64 USLW 2557, 24 Media L. Rep. 1385, 1996 Fed.App. 0076P

District Court commenced what would be a two-day hearing
to determine how the documents had been obtained and
whether the injunction should remain in place. On September
22, ten days after the *223 original injunctive order, the
District Court entered another order extending the September
13th order for another ten days and conducted more hearings.
The hearings revealed that the documents had found their way
to Business Week through an unusual chain of people and
events. Business Week's editor on the story, Zachary Schiller,
testified on the basis of his reporter's notes to a tantalizing, offthe-record phone call from an employee in the public relations
department of P & G who suggested that some documents
that would be of interest to Business Week were about to be
filed at the courthouse. (It seems that the tactics of P & G's
public relations office were a little different from those of its
lawyers.) Schiller notified several Business Week journalists
that he was seeking information about the mysterious filing.
While Schiller was away from his office, a New York-based
journalist for Business Week contacted an acquaintance who
was a partner at the New York law firm representing Bankers
Trust. Neither the partner (who was not working on the P
& G case) nor the journalist (who had not previously been
covering the story), appeared to know that the material was
under seal. The journalist simply asked for the documents,
and the partner obtained copies and gave them to her. The
circle of irony became complete. Banker's New York lawyers
unwittingly also followed tactics different from those of its
litigators. It appears that Business Week found out about the
sealed material because of a P & G leak and got the documents
through a leak from Banker's Trust.
With this information before it, the District Court entered
two orders on October 3rd, three weeks after its initial
order restraining publication. In one order, the District
Court concluded that Business Week “knowingly violated
the protective order” by obtaining the documents and was
therefore prohibited and permanently enjoined from using
“the confidential materials that it obtained unlawfully.” J.A. at
49. (“I conclude as a matter of law that Business Week cannot
be permitted to use the confidential materials it obtained
to publish its story.” J.A. at 47.) This injunction remains
in effect. In the other order, the District Court determined
that, because the parties could not provide a “substantial
government interest” in keeping the documents confidential,
“the sealed documents should no longer be protected” and
should be released into the public domain. J.A. at 33–34.

II. Analysis
A. Mootness
[1] The first issue requiring analysis is whether Judge
Feikens' order unsealing the documents and releasing them
into the public domain renders the present case moot.
Although it might at first appear so, the Supreme Court has
long recognized an exception to the mootness doctrine for
wrongs “capable of repetition, yet evading review.” Southern
Pacific Terminal Co. v. ICC, 219 U.S. 498, 515, 31 S.Ct.
279, 283, 55 L.Ed. 310 (1911); see also Nebraska Press Assn.
v. Stuart, 427 U.S. 539, 546, 96 S.Ct. 2791, 2796–97, 49
L.Ed.2d 683 (1976). The initial restraining orders meet both
criteria and therefore fall within the exception.
[2] The “capable of repetition” requirement is satisfied by
the “reasonable expectation” that the same complainant will
be subject to similar action in the future. Globe Newspaper
v. Superior Court, 457 U.S. 596, 603, 102 S.Ct. 2613,
2618, 73 L.Ed.2d 248 (1982) (newspaper serving Boston
metropolitan area would “someday be subjected to another
order” based on the same contested rule); Gannett Co. v.
DePasquale, 443 U.S. 368, 377–78, 99 S.Ct. 2898, 2904,
61 L.Ed.2d 608 (1979) (“capable of repetition” requirement
satisfied by reasonable expectation that publisher of New
York newspapers would be subject to similar orders by New
York courts). Here, the underlying case between Bankers and
P & G continues and the protective order remains in place.
The parties will probably want to continue to keep the details
of the case undisclosed. This creates a reasonable and ongoing
expectation that another conflict may arise between the desire
of the private litigants to keep their dispute out of the public
eye and McGraw–Hill's interest in reporting on matters of
public concern. The increasing, routine use of protective
orders in the courts only assures that challenges of *224
this type will continue to occur. See Hendricks & Moch,
Protective Orders: The Industry's Silencer on the Smoking
Gun, 73 Mich.B.J. 424 (May, 1994) (“Corporate defendants
now seek protective orders as a matter of routine.”).
[3] With respect to the “evading review” prong, the initial
restraining orders satisfy the requirement. The temporary
restraining orders are inherently of a “duration too short
to be fully litigated.” See, e.g., Gannett, 443 U.S. at 377,
99 S.Ct. at 2904 (“evading review” test met where “the
challenged action [is] in its duration too short to be fully
litigated prior to its cessation or expiration.”). See also,
Carroll v. President and Comm'rs of Princess Anne, 393
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U.S. 175, 177–179, 89 S.Ct. 347, 349–351, 21 L.Ed.2d 325
(1968) (issues raised by expired ten-day restraining order
not moot). Consequently, important procedural issues raised
by the unusual circumstances of a prior restraint, including
how quickly the judge must act, whether ex parte action is
permitted, and whether there must be a hearing in which
a court addresses a TRO petition, would always evade
review absent this exception to mootness. To say that a prior
restraint for three weeks by TRO is moot after dissolution
would mean that a district court may create an unreasonable
three-week exception to the prior restraint rule. Ex parte
prior restraints without a hearing are equally unreviewable.
Because “each passing day may constitute a separate and
cognizable infringement of the First Amendment,” Nebraska
Press Assn., 423 U.S. 1327, 1329, 96 S.Ct. 251, 254, 46
L.Ed.2d 237 (1975) (Blackmun, J., in chambers) our ability to
review even a temporary restraint on pure speech is obviously
critical. Mandamus does not provide adequate review. It
is a prerogative writ discretionary in nature and does not
guarantee a remedy. The earlier panel of this Court in this case
denied review and declined to provide any relief against the
prior restraint. It did not use mandamus to ensure a hearing
on the order not to publish. Mandamus is a slender reed on
which to hang one's hopes to reverse a wrong. It requires an
obvious error in which officials or judges grossly exceed their
authority, and it is a discretionary writ.

as a spoof on appellate courts. We therefore find that the case
is not moot and proceed to consideration of the merits.

[4] In contrast, permanent injunctions are immediately
appealable. The permanent injunction against publication
entered on October 3, 1995, fits in this category. The
injunction still remains in effect even though another order
was entered at the same time making copies of the document
available to the public. This is our first experience with such
a strange combination of orders. Why enter an injunction
against publication of original documents and then allow
publication of copies of the documents? Such orders serve
no purpose other than to make a statement or declaration
of wrongdoing while seeking to prevent review under the
mootness doctrine. It is a clever strategem: Now you see it,
now you don't. But appellate courts cannot allow themselves
to be done out of their jurisdiction so cleverly. We would
abdicate our responsibility of judicial review. So long as the
permanent injunction remains technically in effect, we will
review it as an injunction just as technically.

Although the prohibition against prior restraints is by
no means absolute, the gagging of publication has been
considered acceptable only in “exceptional cases.” Even
where questions of allegedly urgent national security, or
competing constitutional interests, are concerned, we have
imposed this “most extraordinary remedy” only where the
evil that would result from the reportage is both great and
certain and cannot be militated by less intrusive measures.
CBS v. Davis, 510 U.S. 1315, ––––, 114 S.Ct. 912, 914, 127
L.Ed.2d 358 (1994) (Blackmun, J., in chambers) (citations
omitted). Thus, we ask whether Business Week 's planned
publication of these particular documents posed such a grave
threat to a critical government interest or to a constitutional
right as to justify the District Court's three injunctive orders.

Review must be kept alive when a judge issues a prior
restraint that he can cease when challenged and then take up
again at a later time, only to cease again just in time to prevent
appellate review. The doctrine of mootness is not to be used

B. Prior restraint
(1) The permanent injunction
[5] It has long been established that a prior restraint comes
to a court “with a heavy presumption against its constitutional
validity.” Bantam Books v. Sullivan, 372 U.S. 58, 70, 83
S.Ct. 631, 639, 9 L.Ed.2d 584 (1963). In this case, the
news magazine Business Week obtained information from a
confidential source and prepared a story on a matter of public
concern. Following standard journalistic protocol, Business
Week sought comment from the parties and proceeded to take
the story to print. Instead, the magazine received a facsimile
transmission from a Federal District Court prohibiting *225
publication of the information and citing “irreparable harm”
as the reason. J.A. at 23.
[6] [7] The critical starting point for our analysis, therefore,
is that we face the classic case of a prior restraint. Indeed,
“[p]rohibiting the publication of a news story ... is the
essence of censorship,” and is allowed only under exceptional
circumstances. Providence Journal, 820 F.2d at 1345. Justice
Blackmun recently summarized the state of prior restraint
doctrine as follows:

Before proceeding to this constitutional inquiry, however,
we must clear up the considerable confusion generated by
the proceedings below. Not only did the District Court fail
to conduct any First Amendment inquiry before granting
the two TROs, but it compounded the harm by holding
hearings on issues that bore no relation to the right of Business
Week to disseminate the information in its possession. Weeks
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passed with the “gag order” in effect, while the court
inquired painstakingly into how Business Week obtained the
documents and whether or not its personnel had been aware
that they were sealed. While these might be appropriate
lines of inquiry for a contempt proceeding or a criminal
prosecution, they are not appropriate bases for issuing a prior
restraint.

recognize *226 an added layer of complexity with regard to
this issue. The temporary orders raise the question of whether
a district court, faced with an emergency petition to enjoin
publication of certain information, may grant a TRO simply in
order to give the problem due consideration. In other words,
can the court preserve the status quo long enough to study the
question without offending the First Amendment?

Furthermore, when the District Court did finally identify
the potential for a First Amendment problem, it dismissed
the question with misplaced reliance on Seattle Times v.
Rhinehart, 467 U.S. 20, 104 S.Ct. 2199, 81 L.Ed.2d 17
(1984). Seattle Times holds that parties to civil litigation do
not have a right to disseminate information they have gained
through participation in the discovery process. That case,
however, does not govern the situation where an independent
news agency, having gained access to sealed documents,
decides to publish them.

In answering this question, we are guided by the First Circuit's
holding in In the Matter of Providence Journal Company.
820 F.2d 1342, modified on reh'g by 820 F.2d 1354 (1st
Cir.1986), cert. granted and dismissed on other grounds. In
Providence Journal, the district court had issued a temporary
restraining order prohibiting a newspaper from publishing
certain information in its possession and had scheduled a
hearing for several days later. The First Circuit found that
the TRO constituted a “transparently invalid prior restraint

In short, at no time—even to the point of entering a
permanent injunction after two temporary restraining orders
—did the District Court appear to realize that it was
engaging in a practice that, under all but the most exceptional
circumstances, violates the Constitution: preventing a news
organization from publishing information in its possession on
a matter of public concern.
We can only conclude that, had the District Court not been
rushed to judgment by both parties and had it engaged
in the proper constitutional inquiry, the injunction would
never have been issued. Far from falling into that “single,
extremely narrow class of cases” where publication would
be so dangerous to fundamental government interests as to
justify a prior restraint, New York Times Co. v. United States,
403 U.S. 713, 726, 91 S.Ct. 2140, 2147–48, 29 L.Ed.2d 822
(1971) (Brennan, J. concurring), the documents in question
are standard litigation filings that have now been widely
publicized. The private litigants' interest in protecting their
vanity or their commercial self-interest simply does not
qualify as grounds for imposing a prior restraint. It is not even
grounds for keeping the information under seal, as the District
Court ultimately and correctly decided. Opinion and Order
Granting Plaintiff's Motion for Leave to Amend its Complaint,
J.A. at 33. The permanent injunction, therefore, was patently
invalid and should never have been entered.
(2) The Temporary Restraining Orders
[8] For the same reason, we find that the District Court
erred in granting the two temporary restraining orders, but we

on pure speech.”2 Id. at 1344. The court recognized that the
matter had come before the district court “on an emergency
basis” and that “[t]he court was forced to drop its other duties
and immediately address this issue.” Id. at 1351. The court
further noted that the “district court's natural instinct was
to delay the matter temporarily so that a careful, thoughtful
answer could be crafted.” Id. The court concluded:
This approach is proper in most instances, and indeed
to follow any other course of action would often
be irresponsible. But, absent the most compelling
circumstances, when that approach results in a prior
restraint on pure speech by the press it is not allowed.
Id.
The Providence Journal court's approach to the question
reveals a fundamental difference between a standard TRO
issued under Rule 65 of the Federal Rules of Civil Procedure
in a non-speech context and a special injunctive order
granting a prior restraint. Although we may refer to the latter
as a TRO, it is a different beast in the First Amendment
context.
[9] First, as the Providence Journal court noted, the purpose
of a TRO under Rule 65 is to preserve the status quo so that
a reasoned resolution of a dispute may be had. Where the
freedom of the press is concerned, however, the status quo
is to “publish news promptly that editors decide to publish.
A restraining order disturbs the status quo and impinges on
the exercise of editorial discretion.” Providence Journal, 820
F.2d at 1351. Rather than having no effect, “a prior restraint,
by ... definition, has an immediate and irreversible sanction.”
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In re King World Productions, 898 F.2d 56, 60 (6th Cir.1990)
(quoting Nebraska Press, 427 U.S. at 559, 96 S.Ct. at 2802–
03).
[10] Second, while a TRO may be granted ex parte under
certain circumstances laid out in Rule 65, those circumstances
are severely limited in the First Amendment context. While
“[t]here is a place for ex parte issuance, without notice, of
temporary restraining orders of short duration,” there is no
place for such orders in the First Amendment realm “where no
showing is made that it is impossible to serve or to notify the
opposing parties and give them an opportunity to participate.”
Carroll, 393 U.S. at 180, 89 S.Ct. at 351. See Providence
Journal, 820 F.2d at 1351 (a prior restraint “issued prior to
a full and fair hearing ... faces an even heavier presumption
of invalidity.”). In addition to guaranteeing the due process
rights of the third-party news organization, giving notice
and a hearing increases the likelihood that any impingement
on First Amendment rights that might follow will be wellfounded.
[11] [12] Third, the inquiry that the court must conduct
is different. In issuing a TRO, a district court is to review
factors such as the party's likelihood of success on the merits
and the threat of irreparable injury. Mason County Medical
Ass'n v. Knebel, 563 F.2d 256, 261 (6th Cir.1977). In the
case of a *227 prior restraint on pure speech, the hurdle
is substantially higher: publication must threaten an interest
more fundamental than the First Amendment itself. Indeed,
the Supreme Court has never upheld a prior restraint, even
faced with the competing interest of national security or the
Sixth Amendment right to a fair trial.

transmitted. The court did not even “define the injury and state
why it is irreparable and why the order was granted without
notice” as it would be required to do under Rule 65.
C. The Protective Order
[15] Finally, the underlying protective order signed by
Judge Rubin bears comment. While District Courts have
the discretion to issue protective orders, that discretion
is limited by the careful dictates of Fed.R.Civ.P. 26 and
“is circumscribed by a long-established legal tradition”
which values public access to court proceedings. Brown &
Williamson Tobacco Corp. v. FTC, 710 F.2d 1165, 1177 (6th
Cir.1983), cert. denied, 465 U.S. 1100, 104 S.Ct. 1595, 80
L.Ed.2d 127 (1984). Rule 26(c) allows the sealing of court
papers only “for good cause shown” to the court that the
particular documents justify court-imposed secrecy. In this
case, the parties were allowed to adjudicate their own case
based upon their own self-interest. This is a violation not only
of Rule 26(c) but of the principles so painstakingly discussed
in Brown & Williamson.
The District Court cannot abdicate its responsibility to
oversee the discovery process and to determine whether
filings should be made available to the public. It certainly
should not turn this function over to the parties, as it did here,
allowing them to modify the terms of a court order without
even seeking the consent of the court. The protective order in
this case allows the parties to control public access to court
papers, and it should be vacated or substantially changed.

III. Conclusion
[13]
[14] For similar reasons, the standard of review
For the foregoing reasons, we REVERSE and VACATE the
is different. The decision to grant or deny an injunction
challenged orders.
is reviewed for abuse of discretion. Id. We review First
Amendment questions de novo.3 Bose Corp. v. Consumers
Union of United States, 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984).
Thus, the prerequisites for emergency, temporary injunctive
relief in the First Amendment realm differ dramatically,
and appropriately, from the realm of everyday resolution of
civil disputes governed by the Federal Rules. And while
compliance with the former is required, mere compliance with
the latter might have averted the protracted damage to the
First Amendment that occurred in this case. Unfortunately,
neither were met here. Neither the parties nor the District
Court attempted to contact McGraw–Hill before the order was

BOYCE F. MARTIN, Jr., Circuit Judge, concurring.
While I concur in Chief Judge Merritt's opinion, I write
separately to express my views on a few issues. With regard to
whether this case was barred by the mootness doctrine, I note
that it regrettably fell to my lot to choose between the two very
logical and well-reasoned views of Chief Judge Merritt and
Judge Brown on the issue. After careful consideration, I agree
that this case continued to present a live controversy enabling
our review of its merits. Despite the fact that, on October 3,
1995, the district court unsealed the documents at issue, it
entered a second order that same day permanently enjoining
Business Week from publishing the confidential materials
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it obtained *228 unlawfully. Because that injunction is a
permanent one, it is a final and appealable order. Moreover,
because I believe it is an unlawful prior restraint that remains
in effect, the present case was not rendered moot, and we
properly could reach the merits of the claim presented.
I note more generally that this appeal is the culmination of a
series of missteps at every stage of the case. To begin with,
Bankers Trust and Procter & Gamble never should have been
allowed, in January 1995, to stipulate to a broad protective
order as part of their discovery process. By its terms, the
protective order could be amended by the parties without prior
court approval and would be effective against non-parties.
This is ludicrous. In allowing the parties to stipulate to a
protective order, the district court abdicated its responsibility
for supervising the discovery proceedings.
The district court's initial order of September 13, 1995,
that was faxed to McGraw–Hill prohibiting publication, was
equally problematic. The district court had absolutely no
jurisdiction over Business Week at that time, and the magazine
did not receive notice or a hearing prior to the court's
enjoining it from publishing the documents at issue. Any court
order, to be valid, needs jurisdiction, and the lack of it in this
case essentially subjected Business Week to the modern day
equivalent of a star chamber.
After McGraw–Hill filed for a stay of the district court order
and an expedited appeal with this Court the following day, a
panel dismissed the appeal on the ground that the order was
only temporary and therefore not final and appealable. At that
stage, the nature of the appeal should have been converted to
a mandamus action under In re King World Productions, Inc.,
898 F.2d 56 (6th Cir.1990), and the panel set aside the prior
restraint.
Finally, on October 3, the district court filed its two
contradictory orders, simultaneously entering a permanent
injunction against publication of the confidential materials
Business Week obtained unlawfully and releasing the sealed
documents into the public domain. In entering the permanent
injunction, I do not believe the district court even came close
to justifying its action in light of Justice Stewart's statement
that a prior restraint upon publication is improper absent
proof that publication “will surely result in direct, immediate,
and irreparable damage to our Nation or its people.” New
York Times Co. v. United States, 403 U.S. 713, 730, 91
S.Ct. 2140, 2149, 29 L.Ed.2d 822 (1971). It is thus clear to
me that the permanent injunction that remains in effect is a

prior restraint that logically falls within that group of cases
capable of repetition yet evading review. I therefore join Chief
Judge Merritt in holding that the injunction violates the First
Amendment and must be set aside.
I note as well that this appeal is a stark example of the ways
in which financial and economic powers drive our society.
Business Week is certainly a respected financial publication,
but I would not hold it out as the torch-bearer for freedom
of the press in light of the fact that this case dealt more with
economic power than with the effect of a free and unfettered
press on our society. Having read the entire record in this case,
I am at a loss as to why Business Week felt this information
was so newsworthy. Ironically, the district judge's faxed order
of prior restraint engendered more media coverage than the
original information passed along by an unthinking lawyer.
This is an example to me of highly-paid counsel wanting to
try a case in the media, which unfortunately does nothing
for the judiciary's poor public relations as a whole. This case
should serve as a reminder that the First Amendment cuts
both ways. It protects the speech here from prior restraint,
but the media has an ethical duty to report fairly and without
distortion. Moreover, the media ought to refrain from blaming
the judiciary when a situation like this, caused in large part by
the parties' conduct, arises.
Finally, what causes the greatest concern in my mind is that
a reading of our decision in this case could be an additional
chapter in Philip K. Howard's book, The Death of Common
Sense: How Law is Suffocating America. (Random House,
New York, 1994).

*229 BAILEY BROWN, Circuit Judge, dissenting.
While I have no quarrel with the majority's analysis of the
law generally prohibiting prior restraints, I must respectfully
dissent because I would hold this case effectively moot, and
thus I would not reach the First Amendment issue.1 Business
Week has its documents, and it has published its story. Indeed,
the magazine has long since printed excerpts from the oncesealed material on its cover. Moreover, I do not believe
the case presents issues that are “capable of repetition, yet
evading review.”

A. Factual Background
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Two American corporate giants, Procter & Gamble (P & G)
and Bankers Trust (BT), are involved in high-stakes, highprofile litigation about the sale of derivatives, which are a
particularly newsworthy investment these days. As part of this
litigation, plaintiff P & G sought documents from defendant
BT about its derivatives sales practices, and BT eventually
parted with those documents.2 BT did so, however, under
seal, pursuant to an existing court order entered by Judge
Rubin. Although aware of that order, Business Week reporters
managed to get the documents, and the magazine was about
to print a story concerning their contents as part of its ongoing
coverage of the lawsuit. The district court, at the urging of
both P & G and BT, faxed what amounted to a temporary
restraining order to Business Week, forbidding the publishing
of the story about the documents.
Rather than present its prior restraint case to the district judge,
Business Week initially, and unsuccessfully, sought relief from
one judge of this court, then from another panel of this court,
and then from our Circuit Justice on the Supreme Court.
While before the prior panel of this court, the magazine did
not petition for a writ of mandamus. Rather, it sought a stay
of the order and an expedited appeal. Joint Appendix at 55–
56. The prior panel viewed the matter as an appeal of a
temporary restraining order, and thus dismissed the appeal
for lack of jurisdiction. Id. Circuit Justice Stevens denied the
magazine's application for an emergency stay of that order,
and recommended that the parties return to the district court.
McGraw–Hill Cos. v. Procter & Gamble Co., ––– U.S. ––––,
–––– – ––––, 116 S.Ct. 6, 6–7, 132 L.Ed.2d 892 (Stevens,
Circuit Justice 1995).
The parties returned to the district court the very day Justice
Stevens handed down his opinion. After holding a twoday hearing on the matter, the district court extended its
original restraining order for ten days while it held more
hearings. Eventually, on October 3, 1995, the district court
simultaneously issued two orders. One order permanently
enjoined Business Week from publishing the documents
which its reporters had obtained. The second order, however,
rendered the first a virtual nullity, because it concurrently
unsealed the filed documents, thereby enabling Business Week
to publish its story. As previously noted, the magazine has
done so.3

*230 B. Mootness

A case is moot when no live controversy remains, and no live
controversy remains when a court cannot provide effective
relief. See, e.g., Deakins v. Monaghan, 484 U.S. 193, 199,
108 S.Ct. 523, 527–28, 98 L.Ed.2d 529 (1988). Mootness is
a matter of subject matter jurisdiction with its roots in the
Constitution, which limits our jurisdiction to “Cases” and
“Controversies.” U.S. Const. art. III, § 2. This case elegantly
demonstrates why the framers so limited our jurisdiction.
Given the district court's unsealing of the documents at
issue, we cannot provide any effective relief; thus, no live
controversy remains. Business Week has received the relief it
wanted, albeit not in the manner it expected. At this point,
we need only provide the established two-part remedy for
moot cases: (1) vacate, as moot, the district court's order
permanently enjoining Business Week 's publication of the
documents it obtained, and (2) remand with instructions to
dismiss the case. Deakins, 484 U.S. at 200, 108 S.Ct. at 528–
29; WJW–TV, Inc. v. City of Cleveland, 878 F.2d 906, 911–12
(6th Cir.) (per curiam), cert. denied, 493 U.S. 819, 110 S.Ct.
74, 107 L.Ed.2d 41 (1989).
The majority, however, would review this case for two
reasons. First, the majority determines that the propriety
of issuing the temporary restraining orders falls within
the mootness doctrine exception for matters “capable of
repetition, yet evading review.” E.g., Southern Pac. Terminal
Co. v. Interstate Commerce Comm'n, 219 U.S. 498, 515,
31 S.Ct. 279, 283, 55 L.Ed. 310 (1911). Second, as the
majority notes, the permanent injunction issued by the district
court with respect to the copies of the documents obtained
by Business Week technically remains in effect. Thus, the
majority contends, the question of whether the district court
erred in issuing the injunction is not moot. I disagree on both
points.

1. The temporary restraining orders.
As the Southern Pacific Terminal Co. case demonstrates,
courts created the “capable of repetition, yet evading review”
exception to the mootness doctrine “because of the necessity
or propriety of deciding some question of law presented
which might serve to guide [a decision-maker] when again
called upon to act in the matter.” Id. at 516, 31 S.Ct. at
284 (quoting Boise City Irr. & Land Co. v. Clark, 131 F.
415, 419 (9th Cir.1904)). This exception has since evolved
into a pair of particularized inquiries, and only if we have
affirmative answers to both questions may we apply the
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exception. Weinstein v. Bradford, 423 U.S. 147, 149, 96 S.Ct.
347, 348–49, 46 L.Ed.2d 350 (1975) (per curiam). First,
we ask whether there is a “reasonable expectation” or a
“demonstrable probability” that the same complaining party
will confront this same situation again. Murphy v. Hunt, 455
U.S. 478, 482, 102 S.Ct. 1181, 1184, 71 L.Ed.2d 353 (1982)
(per curiam); Weinstein, 423 U.S. at 149, 96 S.Ct. at 349. If
the answer is yes, we have a situation “capable of repetition.”
Second, we ask whether the lifespan of the particular debate
has a predetermined limit, such that it could never be fully
litigated before its cessation. Murphy, 455 U.S. at 482, 102
S.Ct. at 1183–84; Weinstein, 423 U.S. at 149, 96 S.Ct. at 348–
49. If it does, we have a situation “evading review.”

the television broadcast of footage which, according to the
plaintiff, was obtained in violation of federal and state law.
This court entertained a petition for a writ of mandamus
only eight days after the district court entered its order, and
this court issued its opinion within three days after that
hearing. We stated that “mandamus is the only vehicle for
obtaining appellate review of an improperly issued temporary
restraining order when the first amendment runs afoul of a
conflicting right and prior restraint may result.” King World,
898 F.2d at 59. We proceeded to issue the writ because the
plaintiff below in that case could not show that he would
“suffer an irreparable harm great enough to justify a prior
restraint.” Id. at 60.

Assuming, without deciding, that what happened in this case

The majority argues that mandamus is an inadequate vehicle
for review of prior restraints because “[i]t requires an
obvious error in which officials or judges grossly exceed
their authority, and it is a discretionary writ.” Majority Op.
at 224. While the majority recites the correct standard for
determining when this court should use its discretion to issue
a writ of mandamus, it errs in its implicit determination that
the situation presented by this case (or any other alleged prior
restraint by a district judge) might not warrant review and
remediation through a writ of mandamus. In King World,
this court painstakingly considered facts strikingly similar
to those in this case within the framework for determining
whether a writ of mandamus should issue, and we concluded
that it should. King World, 898 F.2d at 58–59.

is capable of repetition,4 I do not believe that it will evade
review. First, if a district court confronted a similar situation
and issued similar orders to Business Week again, I believe
that the district court would (as the court was prepared to do
in this case) review the matter immediately. See Nebraska
Press Ass'n v. Stuart, 427 U.S. 539, 559, 96 S.Ct. 2791,
2802–03, 49 L.Ed.2d 683 (1976) (stating that even minimal
interference with First Amendment freedoms is an irreparable
injury). That sort of immediate review would almost certainly
have happened here, had Business Week chosen to make
its application in the district court before it moved up the
appellate *231 ladder. Instead of seeking an immediate
hearing before the district judge on the temporary order
(and the order's prompt dissolution), however, Business Week
chose to come to one judge, and then a panel, of this court,
and then it appealed to our Circuit Justice.5 Only then did it
return to the district court, where the hearings were held.
Second, and more importantly, if Business Week finds itself
in this situation again and again chooses to seek immediate
appellate review, the matter would not evade review, even
given the short life of temporary orders. This is so because
an established body of Sixth Circuit precedent provides for
prompt review of—and, almost certainly, relief from—such
orders with a petition for a writ of mandamus. Business Week,
however, framed its emergency appeal simply as a request
for a stay of the district court's order and a request for an
expedited appeal. Had Business Week presented a petition for
a writ of mandamus, we could have turned to that body of law
and rapidly dealt with the prior restraint question.
The pellucid opinion in In re King World Productions, 898
F.2d 56 (6th Cir.1990) (Martin, J.), is precisely on point. King
World involved a temporary restraining order which enjoined

In fact, for the reasons ably set forth in the substantive
portion of the majority opinion, I cannot imagine a case
more appropriate for mandamus review than this one. Thus,
I find most curious the majority's statement that “important
issues raised by the unusual circumstances of a prior restraint,
including the time and manner in which a court must address
a TRO petition, would always evade review absent this
exception to mootness.” Majority Op. at 224. This court
has already addressed such prior restraints issued by district
courts and struck them down as such. King World, 898
F.2d at 60; see also United States v. Ford, 830 F.2d 596,
598–600 (6th Cir.1987) (Merritt, J.) (holding that a broad,
interlocutory “gag” order in a mail and bank fraud case
involving a congressman which prohibited the congressman
from discussing his case, even with other members of
Congress or on the floor of the House of Representatives was
(1) “appealable as [a 28 U.S.C.] § 1291 final order[ ] under
the ‘collateral order’ doctrine ... as well as in mandamus,”
and (2) an impermissible prior restraint); CBS Inc. v. Young,
522 F.2d 234, 237 (6th Cir.1975) (per curiam) (holding that
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mandamus permitted appellate review of a district court order
restraining public comment by the parties, as well as *232
their friends and relatives, in the civil litigation arising from
the tragic shootings at Kent State University).
These important cases evidently eluded Business Week, for
under the clear holdings of these cases, Business Week could
have obtained prompt review of its contention that the district
court's order was an unconstitutional prior restraint. Attorneys
should be aware that these cases are available authority for
obtaining proper and prompt review of the propriety of any
future prior restraints similar to the one in the instant case.
Thus, if a situation such as the one before us arises again in
this circuit, it most certainly would not evade review, because
the harmed party could immediately petition for a writ of
mandamus.

2. The permanent injunction.
As for the permanent injunction, the mere fact that it is
“technically” still in effect does not create a basis for review
of this case. To hold otherwise, as the majority does, shakes
the mootness doctrine to its very foundations. Every time an
appellate court holds that a case has become moot after the
lower court disposed of it, some judgment or order of the
lower court “remains technically in effect,” as the majority
states. Majority Op. at 224. The appropriate question is,
can we provide effective relief given the case before us?
Deakins, 484 U.S. at 199–200, 108 S.Ct. at 527–29. In this
case, we cannot. As previously explained, Business Week has
already published excerpts from the documents affected by
the injunction. Presumably, it could bind the documents into a
special edition and publish them in their entirety, if it so chose.

Moreover, this “technical” argument completely ignores our
established procedure for handling moot cases: we vacate
the order or judgment at issue and remand with directions
to dismiss the case. E.g., Deakins, 484 U.S. at 200, 108
S.Ct. at 528–29. In fact, what appears to disturb the majority,
Business Week, and the many amici who have filed briefs
is an unrealistic fear that someone, someday, could employ
the text of the district court's mooted permanent injunction to
delay someone else's publication of sealed court documents
—especially since, as the majority notes, litigants routinely
seek protective orders.6 Thus, Business Week and the friends
of the court want us to hold that this case either is not moot at
all, or is “capable of repetition, yet evading review.”
What the majority, Business Week, and the amici fail to grasp,
however, is that the mootness doctrine gives them the remedy
they want, albeit without the visceral satisfaction of a First
Amendment casebook entry. We would prevent any damage
that the continued existence of the permanent injunction could
cause by vacating it and remanding the case with directions to
dismiss. Such action, as the Supreme Court put it, “strips” the
mooted orders of any precedential value. Deakins, 484 U.S. at
200, 108 S.Ct. at 528; see also, e.g., WJW–TV, Inc., 878 F.2d
at 911–12. Thus, the concerns of the majority, Business Week,
and the amici are not well founded.
For the foregoing reasons, I respectfully dissent.
All Citations
78 F.3d 219, 64 USLW 2557, 24 Media L. Rep. 1385, 1996
Fed.App. 0076P

Footnotes

*
1
2

3

Judge Brown dissents for the reasons stated in his dissenting opinion.
The suit was filed against both Bankers Trust and an affiliate, BT Securities. This opinion will refer to them collectively
as “Bankers.”
The court addressed the TRO issue in the context of reversing the newspaper's conviction for criminal contempt. (The
newspaper had violated the TRO the day after it was entered.) The First Circuit held that, for the purpose of criminal
contempt charges, a newspaper was permitted to challenge such a “transparently invalid” prior restraint by violating it.
Providence Journal, 820 F.2d at 1344.
A final difference, at least in this case, is the source of judicial authority for the order. Here, the party subject to the
injunction was not already before the court. Rule 65 explicitly states that it “is binding only upon the parties to the action,
their officers, agents, servants, employees, attorneys, and upon those persons in active concert or participation with
them.” In this case, the District Court's authority came, presumably, from the All Writs Act, which gives the court power to
“issue all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages and principles
of law.” 28 U.S.C § 1651.
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1

2
3
4
5

6

I also agree that, under the holding of Judge Merritt's opinion in Brown & Williamson Tobacco Corp. v. FTC, 710 F.2d
1165, 1177 (6th Cir.1983), cert. denied, 465 U.S. 1100, 104 S.Ct. 1595, 80 L.Ed.2d 127 (1984), the late Judge Rubin
abused his discretion by allowing the parties to determine whether particular documents merited seal under Federal Rule
of Civil Procedure 26(c); however, I point out that no one in this case has complained about this procedure.
While Rule 26(c) does require that a motion be made for a protective order to issue, it is common practice for parties to
stipulate to such orders. “Good cause” must, however, still be shown for the court to issue a stipulated order. See Patrick
S. Kim, Note, Third Party Modification of Protective Orders Under Rule 26(c), 94 Mich.L.Rev. 854, 854 n. 4 (1995) (citing
Arthur R. Miller, Confidentiality, Protective Orders, and Public Access to the Courts, 105 Harv.L.Rev. 427 (1991) and
Jepson, Inc. v. Makita Elec. Works, 30 F.3d 854, 858 (7th Cir.1994)).
This panel dealt with another discovery dispute in this litigation last year. In re Bankers Trust Co., 61 F.3d 465 (6th
Cir.1995) (Brown, J.) (holding, inter alia, that documents prepared by BT and the Federal Reserve during an investigation
of BT were subject to discovery).
We also note that the magazine has reaped substantial publicity (and new prominence as a First Amendment champion)
from the entire affair. E.g., James Traub, The Press v. the Courts, The New Yorker, Dec. 4, 1995, at 35.
I believe that it is a close question whether Business Week can reasonably expect, with a demonstrable probability, to
receive an ex parte order from a district judge forbidding it from publishing sealed discovery materials that it may obtain
in the future.
There appears to be some dispute about the effort Business Week made to contact the district court after the magazine
received the initial temporary order. The district judge states in one of his orders that he was not contacted at all, despite
his being “always available to provide a full hearing.” J.A. at 37. Business Week claims that it attempted to contact the
judge, but failed. Br. of Appellant The McGraw–Hill Companies, Inc. at 10.
The majority also expresses its concern that the district court simultaneously issued its permanent injunction and the
order mooting it in a clever attempt to deprive this court of jurisdiction to review its actions. I do not believe this was
the intent of the district court. Even if this was the court's intent, however, it does not change the fact that this case, as
presented to us, is moot.

End of Document
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Justice Kagan filed opinion concurring in the judgment, in
which Justices Ginsburg and Breyer joined.

West Headnotes (21)
[1]

Holdings: The Supreme Court, Justice Thomas, held that:
[1] sign code was subject to strict scrutiny, and
[2] sign code violated free speech guarantees.
Reversed and remanded.
Justice Alito filed concurring opinion in which Justices
Kennedy and Sotomayor joined.
Justice Breyer filed opinion concurring in the judgment.

Viewpoint or idea

Constitutional Law
Content-Based
Regulations or Restrictions
Under the First Amendment, a government,
including a municipal government vested with
state authority, has no power to restrict
expression because of its message, its ideas,
its subject matter, or its content. U.S.C.A.
Const.Amend. 1.

No. 13–502.
|
Argued Jan. 12, 2015.
|
Decided June 18, 2015.
Synopsis
Background: Church and pastor seeking to place temporary
signs announcing services filed suit claiming that town's
sign ordinance, restricting size, duration, and location
of temporary directional signs violated the right to free
speech. The United States District Court for the District
of Arizona, Susan R. Bolton, J., denied church's motion
for preliminary injunction barring enforcement of ordinance.
Church appealed. The United States Court of Appeals for the
Ninth Circuit, M. Margaret McKeown, Circuit Judge, 587
F.3d 966, affirmed in part and remanded in part.On remand,
the District Court, Bolton, J., 832 F.Supp.2d 1070, granted
town summary judgment. Church and pastor appealed. The
Court of Appeals, Callahan, Circuit Judge, 707 F.3d 1057,
affirmed. Certiorari was granted.

Constitutional Law
discrimination

42 Cases that cite this headnote
[2]

Constitutional Law
Content-Based
Regulations or Restrictions
Constitutional Law
Strict or exacting
scrutiny; compelling interest test
Content-based laws, that is, those that target
speech based on its communicative content,
are presumptively unconstitutional and may be
justified only if the government proves that they
are narrowly tailored to serve compelling state
interests. U.S.C.A. Const.Amend. 1.
283 Cases that cite this headnote

[3]

Constitutional Law
Content-Based
Regulations or Restrictions
Government regulation of speech is “content
based,” and thus presumptively unconstitutional,
if a law applies to particular speech because
of the topic discussed or the idea or message
expressed, and this commonsense meaning of
the phrase “content based” requires a court to
consider whether a regulation of speech on its
face draws distinctions based on the message a
speaker conveys. U.S.C.A. Const.Amend. 1.
367 Cases that cite this headnote
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[4]

Constitutional Law
Strict or exacting
scrutiny; compelling interest test
Constitutional Law
Strict or exacting
scrutiny; compelling interest test
Some facial distinctions based on a message
are obvious, defining regulated speech by
particular subject matter, and others are more
subtle, defining regulated speech by its function
or purpose, but both are distinctions drawn
based on the message a speaker conveys, and,
therefore, are subject to strict scrutiny. U.S.C.A.
Const.Amend. 1.

24 Cases that cite this headnote
[7]

The crucial first step in the content-neutrality
analysis in a free speech challenge is determining
whether the law is content neutral on its face.
U.S.C.A. Const.Amend. 1.
15 Cases that cite this headnote
[8]

62 Cases that cite this headnote
[5]

Constitutional Law
Strict or exacting
scrutiny; compelling interest test

69 Cases that cite this headnote
[9]

Constitutional Law

Temporary signs

Town's sign code, which subjected ideological
signs to certain restrictions, subjected political
signs to greater restrictions, and subjected
temporary directional signs relating to events to
even greater restrictions, was content based on
its face, and thus was subject to strict scrutiny
in free speech challenge by church seeking to
place temporary signs announcing its services;
any innocent motives on part of town did
not eliminate danger of censorship, sign code
singled out specific subject matter for differential
treatment even if it did not target viewpoints
within that subject matter, and sign code singled
out signs bearing a particular message, i.e., the
time and location of a particular event. U.S.C.A.
Const.Amend. 1.

Constitutional Law
Expression, and Press

Freedom of Speech,

Constitutional Law

Censorship

Illicit legislative intent is not the sine qua non of
a violation of the First Amendment's free speech
guarantee, and a party opposing the government
need adduce no evidence of an improper
censorial motive. U.S.C.A. Const.Amend. 1.

223 Cases that cite this headnote
[6]

Constitutional Law
Strict or exacting
scrutiny; compelling interest test
A law that is content based on its face is subject
to strict scrutiny regardless of the government's
benign motive, content-neutral justification, or
lack of animus toward the ideas contained in the
regulated speech. U.S.C.A. Const.Amend. 1.

Constitutional Law
Governmental
disagreement with message conveyed

Laws that, though facially content neutral,
cannot be justified without reference to the
content of the regulated speech, or that
were adopted by the government because of
disagreement with the message the speech
conveys, like those laws that are content based on
their face, must satisfy strict scrutiny. U.S.C.A.
Const.Amend. 1.

Constitutional Law
Content-Neutral
Regulations or Restrictions

8 Cases that cite this headnote
[10]

Constitutional Law
Strict or exacting
scrutiny; compelling interest test
Although a content-based purpose may be
sufficient in certain circumstances to show that
a regulation of speech is content based and thus
subject to strict scrutiny, it is not necessary.
U.S.C.A. Const.Amend. 1.
86 Cases that cite this headnote

[11]

Constitutional Law
Strict or exacting
scrutiny; compelling interest test
An innocuous justification cannot transform a
facially content-based law regulating speech into
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one that is content neutral and thus subject to
a lower level of scrutiny than strict scrutiny.
U.S.C.A. Const.Amend. 1.

The fact that a speech-related distinction is
speaker based does not automatically render the
distinction content neutral and thus subject to
a lower level of scrutiny than strict scrutiny.
U.S.C.A. Const.Amend. 1.

222 Cases that cite this headnote
[12]

8 Cases that cite this headnote

Constitutional Law
Content-Neutral
Regulations or Restrictions
Constitutional Law
Strict or exacting
scrutiny; compelling interest test

[16]

Constitutional Law
Strict or exacting
scrutiny; compelling interest test
Because speech restrictions based on the identity
of the speaker are all too often simply a means
to control content, laws favoring some speakers
over others demand strict scrutiny when the
legislature's speaker preference reflects a content
preference. U.S.C.A. Const.Amend. 1.

Because strict scrutiny applies either when a law
is content based on its face or when the purpose
and justification for the law are content based,
a court must evaluate each question before it
concludes that the law is content neutral and thus
subject to a lower level of scrutiny in a free
speech challenge. U.S.C.A. Const.Amend. 1.

19 Cases that cite this headnote

58 Cases that cite this headnote
[17]
[13]

Constitutional Law
Content-Based
Regulations or Restrictions
Government discrimination among viewpoints,
or the regulation of speech based on the
specific motivating ideology or the opinion or
perspective of the speaker, is a more blatant
and egregious form of content discrimination,
but the First Amendment's hostility to contentbased regulation extends not only to restrictions
on particular viewpoints, but also to prohibition
of public discussion of an entire topic. U.S.C.A.
Const.Amend. 1.

The fact that a speech-related distinction is event
based does not render it content neutral and thus
subject to a lower level of scrutiny than strict
scrutiny. U.S.C.A. Const.Amend. 1.
6 Cases that cite this headnote
[18]

63 Cases that cite this headnote
[15]

110 Cases that cite this headnote

Constitutional Law
Strict or exacting
scrutiny; compelling interest test
A speech regulation targeted at specific subject
matter is content based, and thus subject to strict
scrutiny, even if it does not discriminate among
viewpoints within that subject matter. U.S.C.A.
Const.Amend. 1.

Constitutional Law
Content-Neutral
Regulations or Restrictions

Constitutional Law
Strict or exacting
scrutiny; compelling interest test
Strict scrutiny requires the Government to prove
that a restriction on speech furthers a compelling
interest and is narrowly tailored to achieve that
interest. U.S.C.A. Const.Amend. 1.

72 Cases that cite this headnote
[14]

Constitutional Law
Content-Neutral
Regulations or Restrictions

[19]

Constitutional Law

Temporary signs

Municipal Corporations
Billboards,
signs, and other structures or devices for
advertising purposes
Town's content-based sign code, which subjected
ideological signs to certain restrictions, subjected
political signs to greater restrictions, and
subjected temporary directional signs relating
to events to even greater restrictions, did
not survive strict scrutiny, and thus violated
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[20]

free speech guarantees; even if town had
compelling government interests in preserving
town's aesthetic appeal and traffic safety, sign
code's distinctions were underinclusive, and thus
were not narrowly tailored to achieve that end,
in that temporary directional signs were no
greater an eyesore than ideological or political
ones, and there was no reason to believe that
directional signs posed a greater threat to safety
than ideological or political signs. U.S.C.A.
Const.Amend. 1.

in any other Sign Code category, may be up to 20 square
feet and have no placement or time restrictions. “Political
Signs,” defined as signs “designed to influence the outcome
of an election,” may be up to 32 square feet and may only be
displayed during an election season. “Temporary Directional
Signs,” defined as signs directing the public to a church or
other “qualifying event,” have even greater restrictions: No
more than four of the signs, limited to six square feet, may be
on a single property at any time, and signs may be displayed
no more than 12 hours before the “qualifying event” and 1
hour after.

25 Cases that cite this headnote

Petitioners, Good News Community Church (Church) and its
pastor, Clyde Reed, whose Sunday church services are held
at various temporary locations in and near the Town, posted
signs early each Saturday bearing the Church name and the
time and location of the next service and did not remove the
signs until around **2222 midday Sunday. The Church was
cited for exceeding the time limits for displaying temporary
directional signs and for failing to include an event date on
the signs. Unable to reach an accommodation with the Town,
petitioners filed suit, claiming that the Code abridged their
freedom of speech. The District Court denied their motion
for a preliminary injunction, and the Ninth Circuit affirmed,
ultimately concluding that the Code's sign categories were
content neutral, and that the Code satisfied the intermediate
scrutiny accorded to content-neutral regulations of speech.

Constitutional Law
Expression, and Press

Freedom of Speech,

A law cannot be regarded as protecting an
interest of the highest order, and thus as
justifying a restriction on truthful speech,
when it leaves appreciable damage to that
supposedly vital interest unprohibited. U.S.C.A.
Const.Amend. 1.
8 Cases that cite this headnote
[21]

Constitutional Law
Strict or exacting
scrutiny; compelling interest test
Constitutional Law
Content-Neutral
Regulations or Restrictions
Constitutional Law
Strict or exacting
scrutiny; compelling interest test
Not all speech-related distinctions are subject to
strict scrutiny, only content-based ones are; laws
that are content neutral are instead subject to
lesser scrutiny. U.S.C.A. Const.Amend. 1.
88 Cases that cite this headnote

**2221 Syllabus*
*155 Gilbert, Arizona (Town), has a comprehensive code
(Sign Code or Code) that prohibits the display of outdoor
signs without a permit, but exempts 23 categories of signs,
including three relevant here. “Ideological Signs,” defined
as signs “communicating a message or ideas” that do not fit

Held : The Sign Code's provisions are content-based
regulations of speech that do not survive strict scrutiny. Pp.
2226 – 2233.
(a) Because content-based laws target speech based
on its communicative content, they are presumptively
unconstitutional and may be justified only if the government
proves that they are narrowly tailored to serve compelling
state interests. E.g., R.A.V. v. St. Paul, 505 U.S. 377, 395, 112
S.Ct. 2538, 120 L.Ed.2d 305. Speech regulation is content
based if a law applies to particular speech because of the topic
discussed or the idea or message expressed. E.g., Sorrell v.
IMS Health, Inc., 564 U.S. ––––, –––– – ––––, 131 S.Ct.
2653, 2663–2664, 180 L.Ed.2d 544. *156 And courts are
required to consider whether a regulation of speech “on its
face” draws distinctions based on the message a speaker
conveys. Id., at ––––, 131 S.Ct., at 2664. Whether laws define
regulated speech by particular subject matter or by its function
or purpose, they are subject to strict scrutiny. The same is
true for laws that, though facially content neutral, cannot be
“ ‘justified without reference to the content of the regulated
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speech,’ ” or were adopted by the government “ because
of disagreement with the message” conveyed. Ward v. Rock
Against Racism, 491 U.S. 781, 791, 109 S.Ct. 2746, 105
L.Ed.2d 661. Pp. 2226 – 2227.
(b) The Sign Code is content based on its face. It defines the
categories of temporary, political, and ideological signs on
the basis of their messages and then subjects each category
to different restrictions. The restrictions applied thus depend
entirely on the sign's communicative content. Because the
Code, on its face, is a content-based regulation of speech,
there is no need to consider the government's justifications
or purposes for enacting the Code to determine whether it is
subject to strict scrutiny. P. 2227.
(c) None of the Ninth Circuit's theories for its contrary holding
is persuasive. Its conclusion that the Town's regulation was
not based on a disagreement with the message conveyed
skips the crucial first step in the content-neutrality analysis:
determining whether the law is content neutral on its face. A
law that is content based on its face is subject to strict scrutiny
regardless of the government's benign motive, content-neutral
justification, or lack of “animus toward the ideas contained”
in the regulated speech. Cincinnati v. Discovery Network,
Inc., 507 U.S. 410, 429, 113 S.Ct. 1505, 123 L.Ed.2d 99.
Thus, an innocuous justification cannot transform a facially
content-based law into one that is content neutral. A court
must evaluate each question—whether a law is content based
on its face and whether the purpose and justification for
the law are content based—before concluding that a law
is content neutral. Ward does not require otherwise, for its
framework applies only to a content-neutral statute.
The Ninth Circuit's conclusion that the Sign Code does not
single out any idea or viewpoint for discrimination conflates
two distinct but related limitations that the First Amendment
places on government **2223 regulation of speech.
Government discrimination among viewpoints is a “more
blatant” and “egregious form of content discrimination,”
Rosenberger v. Rector and Visitors of Univ. of Va., 515
U.S. 819, 829, 115 S.Ct. 2510, 132 L.Ed.2d 700, but “[t]he
First Amendment's hostility to content-based regulation [also]
extends ... to prohibition of public discussion of an entire
topic,” Consolidated Edison Co. of N.Y. v. Public Serv.
Comm'n of N. Y., 447 U.S. 530, 537, 100 S.Ct. 2326, 65
L.Ed.2d 319. The Sign Code, a paradigmatic example of
content-based discrimination, singles out specific subject
matter for differential treatment, even if it does not target
viewpoints within that subject matter.

*157 The Ninth Circuit also erred in concluding that the Sign
Code was not content based because it made only speakerbased and event-based distinctions. The Code's categories are
not speaker-based—the restrictions for political, ideological,
and temporary event signs apply equally no matter who
sponsors them. And even if the sign categories were
speaker based, that would not automatically render the
law content neutral. Rather, “laws favoring some speakers
over others demand strict scrutiny when the legislature's
speaker preference reflects a content preference.” Turner
Broadcasting System, Inc. v. FCC, 512 U.S. 622, 658, 114
S.Ct. 2445, 129 L.Ed.2d 497. This same analysis applies to
event-based distinctions. Pp. 2227 – 2231.
(d) The Sign Code's content-based restrictions do not survive
strict scrutiny because the Town has not demonstrated that the
Code's differentiation between temporary directional signs
and other types of signs furthers a compelling governmental
interest and is narrowly tailored to that end. See Arizona
Free Enterprise Club's Freedom Club PAC v. Bennett,
564 U.S. ––––, ––––, 131 S.Ct. 2806, 2817, 180 L.Ed.2d
664. Assuming that the Town has a compelling interest in
preserving its aesthetic appeal and traffic safety, the Code's
distinctions are highly underinclusive. The Town cannot
claim that placing strict limits on temporary directional signs
is necessary to beautify the Town when other types of signs
create the same problem. See Discovery Network, supra,
at 425, 113 S.Ct. 1505. Nor has it shown that temporary
directional signs pose a greater threat to public safety than
ideological or political signs. Pp. 2231 – 2232.
(e) This decision will not prevent governments from enacting
effective sign laws. The Town has ample content-neutral
options available to resolve problems with safety and
aesthetics, including regulating size, building materials,
lighting, moving parts, and portability. And the Town may be
able to forbid postings on public property, so long as it does
so in an evenhanded, content-neutral manner. See Members
of City Council of Los Angeles v. Taxpayers for Vincent, 466
U.S. 789, 817, 104 S.Ct. 2118, 80 L.Ed.2d 772. An ordinance
narrowly tailored to the challenges of protecting the safety
of pedestrians, drivers, and passengers—e.g., warning signs
marking hazards on private property or signs directing traffic
—might also survive strict scrutiny. Pp. 2232 – 2233.
707 F.3d 1057, reversed and remanded.
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THOMAS, J., delivered the opinion of the Court, in which
ROBERTS, C.J., and SCALIA, KENNEDY, ALITO, and
SOTOMAYOR, JJ., joined. ALITO, J., filed a concurring
opinion, in which KENNEDY and SOTOMAYOR, JJ.,
joined. BREYER, J., filed an opinion concurring in the
judgment. KAGAN, J., filed an opinion concurring in the
judgment, in which GINSBURG and BREYER, JJ., joined.
Attorneys and Law Firms
David A. Cortman, Lawrenceville, GA, for Petitioners.
**2224 Eric J. Feigin, Washington, DC, for the United
States as amicus curiae, by special leave of the Court,
supporting neither party.
Philip W. Savrin, Atlanta, GA, for Respondents.
Kevin H. Theriot, Jeremy D. Tedesco, Alliance Defending
Freedom, Scottsdale, AZ, David A. Cortman, Counsel
of Record, Rory T. Gray, Alliance Defending Freedom,
Lawrenceville, GA, for Petitioner.
Philip W. Savrin, Counsel of Record, Dana K. Maine, William
H. Buechner, Jr., Freeman Mathis & Gary, LLP, Atlanta, GA,
for Respondents.
Opinion
Justice THOMAS delivered the opinion of the Court.
*159 The town of Gilbert, Arizona (or Town), has adopted
a comprehensive code governing the manner in which people
may display outdoor signs. Gilbert, Ariz., Land Development
Code (Sign Code or Code), ch. 1, § 4.402 (2005).1 The
Sign Code identifies various categories of signs based on
the type of information they convey, then subjects each
category to different restrictions. One of the categories
is “Temporary Directional Signs Relating to a Qualifying
Event,” loosely defined as signs directing the public to a
meeting of a nonprofit group. § 4.402(P). The Code imposes
more stringent restrictions on these signs than it does on signs
conveying other messages. We hold that these provisions are
content-based regulations of speech that cannot survive strict
scrutiny.

I

A
The Sign Code prohibits the display of outdoor signs
anywhere within the Town without a permit, but it then
exempts 23 categories of signs from that requirement. These
exemptions include everything from bazaar signs to flying
banners. Three categories of exempt signs are particularly
relevant here.
The first is “Ideological Sign[s].” This category includes any
“sign communicating a message or ideas for noncommercial
purposes that is not a Construction Sign, Directional Sign,
Temporary Directional Sign Relating to a Qualifying Event,
Political Sign, Garage Sale Sign, or a sign owned or required
by a governmental agency.” Sign Code, Glossary of General
Terms (Glossary), p. 23 (emphasis deleted). Of the three
categories discussed here, the Code treats ideological signs
most favorably, allowing them to be up to 20 *160 square
feet in area and to be placed in all “zoning districts” without
time limits. § 4.402(J).
The second category is “Political Sign[s].” This includes any
“temporary sign designed to influence the outcome of an
election called by a public body.” Glossary 23.2 The Code
treats these signs less favorably than ideological signs. The
Code allows the placement of political signs up to 16 square
feet on residential property and up to 32 square feet on
nonresidential property, undeveloped municipal property, and
“rights-of-way.” **2225 § 4.402(I).3 These signs may be
displayed up to 60 days before a primary election and up to
15 days following a general election. Ibid.
The third category is “Temporary Directional Signs Relating
to a Qualifying Event.” This includes any “Temporary Sign
intended to direct pedestrians, motorists, and other passersby
to a ‘qualifying event.’ ” Glossary 25 (emphasis deleted). A
“qualifying event” is defined as any “assembly, gathering,
activity, or meeting sponsored, arranged, or promoted by
a religious, charitable, community service, educational, or
other similar non-profit organization.” Ibid. The Code treats
temporary directional signs even less favorably than political
signs.4 Temporary directional signs may be *161 no larger
than six square feet. § 4.402(P). They may be placed on
private property or on a public right-of-way, but no more than
four signs may be placed on a single property at any time. Ibid.
And, they may be displayed no more than 12 hours before the
“qualifying event” and no more than 1 hour afterward. Ibid.
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B
Petitioners Good News Community Church (Church) and its
pastor, Clyde Reed, wish to advertise the time and location
of their Sunday church services. The Church is a small, cashstrapped entity that owns no building, so it holds its services
at elementary schools or other locations in or near the Town.
In order to inform the public about its services, which are
held in a variety of different locations, the Church began
placing 15 to 20 temporary signs around the Town, frequently
in the public right-of-way abutting the street. The signs
typically displayed the Church's name, along with the time
and location of the upcoming service. Church members would
post the signs early in the day on Saturday and then remove
them around midday on Sunday. The display of these signs
requires little money and manpower, and thus has proved to
be an economical and effective way for the Church to let the
community know where its services are being held each week.
This practice caught the attention of the Town's Sign Code
compliance manager, who twice cited the Church for violating
the Code. The first citation noted that the Church exceeded
the time limits for displaying its temporary directional signs.
The second citation referred to the same problem, along with
the Church's failure to include the date of the event on the
signs. Town officials even confiscated one of the Church's
signs, which Reed had to retrieve from the municipal offices.
Reed contacted the Sign Code Compliance Department
in an attempt to reach an accommodation. His efforts
proved unsuccessful. The Town's Code compliance manager
informed the Church that there **2226 would be “no
leniency under the Code” and promised to punish any future
violations.
*162 Shortly thereafter, petitioners filed a complaint in
the United States District Court for the District of Arizona,
arguing that the Sign Code abridged their freedom of speech
in violation of the First and Fourteenth Amendments. The
District Court denied the petitioners' motion for a preliminary
injunction. The Court of Appeals for the Ninth Circuit
affirmed, holding that the Sign Code's provision regulating
temporary directional signs did not regulate speech on the
basis of content. 587 F.3d 966, 979 (2009). It reasoned
that, even though an enforcement officer would have to
read the sign to determine what provisions of the Sign
Code applied to it, the “ ‘kind of cursory examination’

” that would be necessary for an officer to classify it as
a temporary directional sign was “not akin to an officer
synthesizing the expressive content of the sign.” Id., at 978.
It then remanded for the District Court to determine in the
first instance whether the Sign Code's distinctions among
temporary directional signs, political signs, and ideological
signs nevertheless constituted a content-based regulation of
speech.
On remand, the District Court granted summary judgment
in favor of the Town. The Court of Appeals again
affirmed, holding that the Code's sign categories were
content neutral. The court concluded that “the distinctions
between Temporary Directional Signs, Ideological Signs, and
Political Signs ... are based on objective factors relevant to
Gilbert's creation of the specific exemption from the permit
requirement and do not otherwise consider the substance of
the sign.” 707 F.3d 1057, 1069 (C.A.9 2013). Relying on
this Court's decision in Hill v. Colorado, 530 U.S. 703, 120
S.Ct. 2480, 147 L.Ed.2d 597 (2000), the Court of Appeals
concluded that the Sign Code is content neutral. 707 F.3d, at
1071–1072. As the court explained, “Gilbert did not adopt its
regulation of speech because it disagreed with the message
conveyed” and its “interests in regulat[ing] temporary signs
are unrelated to the content of the sign.” Ibid. Accordingly,
the court believed that the Code was *163 “content-neutral
as that term [has been] defined by the Supreme Court.” Id., at
1071. In light of that determination, it applied a lower level
of scrutiny to the Sign Code and concluded that the law did
not violate the First Amendment. Id., at 1073–1076.
We granted certiorari, 573 U.S. ––––, 134 S.Ct. 2900, 189
L.Ed.2d 854 (2014), and now reverse.

II
A
[1]
[2] The First Amendment, applicable to the States
through the Fourteenth Amendment, prohibits the enactment
of laws “abridging the freedom of speech.” U.S. Const.,
Amdt. 1. Under that Clause, a government, including a
municipal government vested with state authority, “has no
power to restrict expression because of its message, its ideas,
its subject matter, or its content.” Police Dept. of Chicago
v. Mosley, 408 U.S. 92, 95, 92 S.Ct. 2286, 33 L.Ed.2d
212 (1972). Content-based laws—those that target speech
based on its communicative content—are presumptively
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unconstitutional and may be justified only if the government
proves that they are narrowly tailored to serve compelling
state interests. R.A.V. v. St. Paul, 505 U.S. 377, 395, 112 S.Ct.
2538, 120 L.Ed.2d 305 (1992); Simon & Schuster, Inc. v.
Members of N.Y. State Crime Victims Bd., 502 U.S. 105, 115,
118, 112 S.Ct. 501, 116 L.Ed.2d 476 (1991).

The restrictions in the Sign Code that apply to any given sign
thus depend entirely on the communicative content of the
sign. If a sign informs its reader of the time and place a book
club will discuss John Locke's Two Treatises of Government,
that sign will be treated differently from a sign expressing the
view that one should vote for one of Locke's followers in an
**2227 [3]
[4] Government regulation of speech is upcoming election, and both signs will be treated differently
from a sign expressing an ideological view rooted in Locke's
content based if a law applies to particular speech because
theory of government. More to the point, the Church's signs
of the topic discussed or the idea or message expressed.
inviting people to attend its worship services are treated
E.g., Sorrell v. IMS Health, Inc., 564 U.S. ––––, –––– –
differently from signs conveying other types of ideas. On its
––––, 131 S.Ct. 2653, 2663–2664, 180 L.Ed.2d 544 (2011);
face, the Sign Code is a content-based regulation of speech.
Carey v. Brown, 447 U.S. 455, 462, 100 S.Ct. 2286, 65
We thus have no need to consider *165 the government's
L.Ed.2d 263 (1980); Mosley, supra, at 95, 92 S.Ct. 2286.
justifications or purposes for enacting the Code to determine
This commonsense meaning of the phrase “content based”
whether it is subject to strict scrutiny.
requires a court to consider whether a regulation of speech “on
its face” draws distinctions based on the message a speaker
conveys. Sorrell, supra, at ––––, 131 S.Ct., at 2664. Some
facial distinctions based on a message are obvious, defining
C
regulated speech by particular subject matter, and others are
more subtle, defining regulated speech by its function or
In reaching the contrary conclusion, the Court of Appeals
purpose. Both are distinctions *164 drawn based on the
offered several theories to explain why the Town's Sign Code
message a speaker conveys, and, therefore, are subject to strict
should be deemed content neutral. None is persuasive.
scrutiny.
[5] Our precedents have also recognized a separate and
additional category of laws that, though facially content
neutral, will be considered content-based regulations of
speech: laws that cannot be “ ‘justified without reference to
the content of the regulated speech,’ ” or that were adopted by
the government “because of disagreement with the message
[the speech] conveys,” Ward v. Rock Against Racism, 491
U.S. 781, 791, 109 S.Ct. 2746, 105 L.Ed.2d 661 (1989). Those
laws, like those that are content based on their face, must also
satisfy strict scrutiny.

B
[6] The Town's Sign Code is content based on its face.
It defines “Temporary Directional Signs” on the basis of
whether a sign conveys the message of directing the public
to church or some other “qualifying event.” Glossary 25.
It defines “Political Signs” on the basis of whether a
sign's message is “designed to influence the outcome of an
election.” Id., at 24. And it defines “Ideological Signs” on the
basis of whether a sign “communicat [es] a message or ideas”
that do not fit within the Code's other categories. Id., at 23. It
then subjects each of these categories to different restrictions.

1
The Court of Appeals first determined that the Sign Code was
content neutral because the Town “did not adopt its regulation
of speech [based on] disagree [ment] with the message
conveyed,” and its justifications for regulating temporary
directional signs were “unrelated to the content of the sign.”
707 F.3d, at 1071–1072. **2228 In its brief to this Court,
the United States similarly contends that a sign regulation is
content neutral—even if it expressly draws distinctions based
on the sign's communicative content—if those distinctions
can be “ ‘justified without reference to the content of the
regulated speech.’ ” Brief for United States as Amicus Curiae
20, 24 (quoting Ward, supra, at 791, 109 S.Ct. 2746; emphasis
deleted).
[7] [8] [9] [10] [11] But this analysis skips the crucial
first step in the content-neutrality analysis: determining
whether the law is content neutral on its face. A law that
is content based on its face is subject to strict scrutiny
regardless of the government's benign motive, content-neutral
justification, or lack of “animus toward the ideas contained”
in the regulated speech. Cincinnati v. Discovery Network,
Inc., 507 U.S. 410, 429, 113 S.Ct. 1505, 123 L.Ed.2d 99
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(1993). We have thus made clear that “ ‘[i]llicit legislative
intent is not the sine qua non of a violation of the First
Amendment,’ ” and a party opposing the government “need
adduce ‘no evidence of an improper censorial motive.’ ”
Simon & Schuster, supra, at 117, 112 S.Ct. 501. Although
“a content-based purpose may be sufficient in certain
circumstances to show that a regulation is content based, it
is not necessary.” *166 Turner Broadcasting System, Inc.
v. FCC, 512 U.S. 622, 642, 114 S.Ct. 2445, 129 L.Ed.2d
497 (1994). In other words, an innocuous justification cannot
transform a facially content-based law into one that is content
neutral.
[12] That is why we have repeatedly considered whether a
law is content neutral on its face before turning to the law's
justification or purpose. See, e.g., Sorrell, supra, at –––– –
––––, 131 S.Ct., at 2663–2664 (statute was content based “on
its face,” and there was also evidence of an impermissible
legislative motive); United States v. Eichman, 496 U.S. 310,
315, 110 S.Ct. 2404, 110 L.Ed.2d 287 (1990) (“Although the
[statute] contains no explicit content-based limitation on the
scope of prohibited conduct, it is nevertheless clear that the
Government's asserted interest is related to the suppression
of free expression” (internal quotation marks omitted));
Members of City Council of Los Angeles v. Taxpayers for
Vincent, 466 U.S. 789, 804, 104 S.Ct. 2118, 80 L.Ed.2d 772
(1984) (“The text of the ordinance is neutral,” and “there is
not even a hint of bias or censorship in the City's enactment
or enforcement of this ordinance”); Clark v. Community for
Creative Non–Violence, 468 U.S. 288, 293, 104 S.Ct. 3065, 82
L.Ed.2d 221 (1984) (requiring that a facially content-neutral
ban on camping must be “justified without reference to the
content of the regulated speech”); United States v. O'Brien,
391 U.S. 367, 375, 377, 88 S.Ct. 1673, 20 L.Ed.2d 672
(1968) (noting that the statute “on its face deals with conduct
having no connection with speech,” but examining whether
the “the governmental interest is unrelated to the suppression
of free expression”). Because strict scrutiny applies either
when a law is content based on its face or when the purpose
and justification for the law are content based, a court must
evaluate each question before it concludes that the law is
content neutral and thus subject to a lower level of scrutiny.
The Court of Appeals and the United States misunderstand
our decision in Ward as suggesting that a government's
purpose is relevant even when a law is content based on
its face. That is incorrect. Ward had nothing to say about
facially content-based restrictions because it involved *167
a facially content-neutral ban on the use, in a city-owned

music venue, of sound amplification systems not provided
by the city. 491 U.S., at 787, and n. 2, 109 S.Ct. 2746. In
that context, we looked to **2229 governmental motive,
including whether the government had regulated speech
“because of disagreement” with its message, and whether the
regulation was “ ‘justified without reference to the content
of the speech.’ ” Id., at 791, 109 S.Ct. 2746. But Ward 's
framework “applies only if a statute is content neutral.” Hill,
530 U.S., at 766, 120 S.Ct. 2480 (KENNEDY, J., dissenting).
Its rules thus operate “to protect speech,” not “to restrict it.”
Id., at 765, 120 S.Ct. 2480.
The First Amendment requires no less. Innocent motives do
not eliminate the danger of censorship presented by a facially
content-based statute, as future government officials may one
day wield such statutes to suppress disfavored speech. That
is why the First Amendment expressly targets the operation
of the laws—i.e., the “abridg[ement] of speech”—rather than
merely the motives of those who enacted them. U.S. Const.,
Amdt. 1. “ ‘The vice of content-based legislation ... is not that
it is always used for invidious, thought-control purposes, but
that it lends itself to use for those purposes.’ ” Hill, supra, at
743, 120 S.Ct. 2480 (SCALIA, J., dissenting).
For instance, in NAACP v. Button, 371 U.S. 415, 83 S.Ct.
328, 9 L.Ed.2d 405 (1963), the Court encountered a State's
attempt to use a statute prohibiting “ ‘improper solicitation’
” by attorneys to outlaw litigation-related speech of the
National Association for the Advancement of Colored People.
Id., at 438, 83 S.Ct. 328. Although Button predated our
more recent formulations of strict scrutiny, the Court rightly
rejected the State's claim that its interest in the “regulation of
professional conduct” rendered the statute consistent with the
First Amendment, observing that “it is no answer ... to say ...
that the purpose of these regulations was merely to insure high
professional standards and not to curtail free expression.” Id.,
at 438–439, 83 S.Ct. 328. Likewise, one could easily imagine
a Sign Code compliance manager *168 who disliked the
Church's substantive teachings deploying the Sign Code to
make it more difficult for the Church to inform the public of
the location of its services. Accordingly, we have repeatedly
“rejected the argument that ‘discriminatory ... treatment is
suspect under the First Amendment only when the legislature
intends to suppress certain ideas.’ ” Discovery Network, 507
U.S., at 429, 113 S.Ct. 1505. We do so again today.

2
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The Court of Appeals next reasoned that the Sign Code was
content neutral because it “does not mention any idea or
viewpoint, let alone single one out for differential treatment.”
587 F.3d, at 977. It reasoned that, for the purpose of the
Code provisions, “[i]t makes no difference which candidate
is supported, who sponsors the event, or what ideological
perspective is asserted.” 707 F.3d, at 1069.
The Town seizes on this reasoning, insisting that “content
based” is a term of art that “should be applied flexibly” with
the goal of protecting “viewpoints and ideas from government
censorship or favoritism.” Brief for Respondents 22. In the
Town's view, a sign regulation that “does not censor or favor
particular viewpoints or ideas” cannot be content based. Ibid.
The Sign Code allegedly passes this test because its treatment
of temporary directional signs does not raise any concerns
that the government is “endorsing or suppressing ‘ideas or
viewpoints,’ ” id., at 27, and the provisions for political signs
and ideological signs “are neutral as to particular ideas or
viewpoints” within those categories. Id., at 37.
[13]
This analysis conflates two distinct but related
limitations that the First **2230 Amendment places on
government regulation of speech. Government discrimination
among viewpoints—or the regulation of speech based on “the
specific motivating ideology or the opinion or perspective of
the speaker”—is a “more blatant” and “egregious form of
content discrimination.” *169 Rosenberger v. Rector and
Visitors of Univ. of Va., 515 U.S. 819, 829, 115 S.Ct. 2510, 132
L.Ed.2d 700 (1995). But it is well established that “[t]he First
Amendment's hostility to content-based regulation extends
not only to restrictions on particular viewpoints, but also
to prohibition of public discussion of an entire topic.”
Consolidated Edison Co. of N.Y. v. Public Serv. Comm'n of N.
Y., 447 U.S. 530, 537, 100 S.Ct. 2326, 65 L.Ed.2d 319 (1980).
[14] Thus, a speech regulation targeted at specific subject
matter is content based even if it does not discriminate among
viewpoints within that subject matter. Ibid. For example, a
law banning the use of sound trucks for political speech—and
only political speech—would be a content-based regulation,
even if it imposed no limits on the political viewpoints that
could be expressed. See Discovery Network, supra, at 428,
113 S.Ct. 1505. The Town's Sign Code likewise singles
out specific subject matter for differential treatment, even
if it does not target viewpoints within that subject matter.
Ideological messages are given more favorable treatment
than messages concerning a political candidate, which are
themselves given more favorable treatment than messages

announcing an assembly of like-minded individuals. That is
a paradigmatic example of content-based discrimination.

3
Finally, the Court of Appeals characterized the Sign Code's
distinctions as turning on “ ‘the content-neutral elements of
who is speaking through the sign and whether and when an
event is occurring.’ ” 707 F.3d, at 1069. That analysis is
mistaken on both factual and legal grounds.
To start, the Sign Code's distinctions are not speaker based.
The restrictions for political, ideological, and temporary event
signs apply equally no matter who sponsors them. If a local
business, for example, sought to put up signs advertising
the Church's meetings, those signs would be subject to the
same limitations as such signs placed by the Church. And if
Reed had decided to display signs in support of a particular
candidate, he could have made those signs far *170 larger—
and kept them up for far longer—than signs inviting people
to attend his church services. If the Code's distinctions were
truly speaker based, both types of signs would receive the
same treatment.
[15] [16] In any case, the fact that a distinction is speaker
based does not, as the Court of Appeals seemed to believe,
automatically render the distinction content neutral. Because
“[s]peech restrictions based on the identity of the speaker are
all too often simply a means to control content,” Citizens
United v. Federal Election Comm'n, 558 U.S. 310, 340,
130 S.Ct. 876, 175 L.Ed.2d 753 (2010), we have insisted
that “laws favoring some speakers over others demand strict
scrutiny when the legislature's speaker preference reflects
a content preference,” Turner, 512 U.S., at 658, 114 S.Ct.
2445. Thus, a law limiting the content of newspapers, but
only newspapers, could not evade strict scrutiny simply
because it could be characterized as speaker based. Likewise,
a content-based law that restricted the political speech of all
corporations would not become content neutral just because
it singled out corporations as a class of speakers. See Citizens
United, supra, at 340–341, 130 S.Ct. 876. Characterizing a
distinction **2231 as speaker based is only the beginning—
not the end—of the inquiry.
Nor do the Sign Code's distinctions hinge on “whether and
when an event is occurring.” The Code does not permit
citizens to post signs on any topic whatsoever within a
set period leading up to an election, for example. Instead,
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come election time, it requires Town officials to determine
whether a sign is “designed to influence the outcome of an
election” (and thus “political”) or merely “communicating
a message or ideas for noncommercial purposes” (and thus
“ideological”). Glossary 24. That obvious content-based
inquiry does not evade strict scrutiny review simply because
an event (i.e., an election) is involved.
[17] And, just as with speaker-based laws, the fact that a
distinction is event based does not render it content neutral.
The Court of Appeals cited no precedent from this Court
*171 supporting its novel theory of an exception from the
content-neutrality requirement for event-based laws. As we
have explained, a speech regulation is content based if the
law applies to particular speech because of the topic discussed
or the idea or message expressed. Supra, at 2226 – 2227. A
regulation that targets a sign because it conveys an idea about
a specific event is no less content based than a regulation
that targets a sign because it conveys some other idea. Here,
the Code singles out signs bearing a particular message: the
time and location of a specific event. This type of ordinance
may seem like a perfectly rational way to regulate signs, but a
clear and firm rule governing content neutrality is an essential
means of protecting the freedom of speech, even if laws that
might seem “entirely reasonable” will sometimes be “struck
down because of their content-based nature.” City of Ladue
v. Gilleo, 512 U.S. 43, 60, 114 S.Ct. 2038, 129 L.Ed.2d 36
(1994) (O'Connor, J., concurring).

safety. Assuming for the sake of argument that those are
compelling governmental interests, the Code's distinctions
fail as hopelessly underinclusive.
*172 Starting with the preservation of aesthetics, temporary
directional signs are “no greater an eyesore,” Discovery
Network, 507 U.S., at 425, 113 S.Ct. 1505, than ideological
or political ones. Yet the Code allows unlimited proliferation
of larger ideological signs while strictly limiting the number,
size, and duration of smaller directional ones. The Town
cannot claim that placing strict limits on temporary directional
signs is necessary to beautify the Town while at the same time
allowing unlimited numbers of other types of signs that create
the same problem.
**2232 The Town similarly has not shown that limiting
temporary directional signs is necessary to eliminate threats to
traffic safety, but that limiting other types of signs is not. The
Town has offered no reason to believe that directional signs
pose a greater threat to safety than do ideological or political
signs. If anything, a sharply worded ideological sign seems
more likely to distract a driver than a sign directing the public
to a nearby church meeting.

[20] In light of this underinclusiveness, the Town has not
met its burden to prove that its Sign Code is narrowly tailored
to further a compelling government interest. Because a “ ‘law
cannot be regarded as protecting an interest of the highest
order, and thus as justifying a restriction on truthful speech,
when it leaves appreciable damage to that supposedly vital
interest unprohibited,’ ” Republican Party of Minn. v. White,
III
536 U.S. 765, 780, 122 S.Ct. 2528, 153 L.Ed.2d 694 (2002),
[18] [19] Because the Town's Sign Code imposes content- the Sign Code fails strict scrutiny.
based restrictions on speech, those provisions can stand
only if they survive strict scrutiny, “ ‘which requires the
Government to prove that the restriction furthers a compelling
IV
interest and is narrowly tailored to achieve that interest,’ ”
[21] Our decision today will not prevent governments from
Arizona Free Enterprise Club's Freedom Club PAC v. Bennett,
enacting effective sign laws. The Town asserts that an “
564 U.S. ––––, ––––, 131 S.Ct. 2806, 2817, 180 L.Ed.2d
‘absolutist’ ” content-neutrality rule would render “virtually
664 (2011) (quoting Citizens United, 558 U.S., at 340, 130
all distinctions in sign laws ... subject to strict scrutiny,” Brief
S.Ct. 876). Thus, it is the Town's burden to demonstrate
for Respondents 34–35, but that is not the case. Not “all
that the Code's differentiation between temporary directional
distinctions” are subject to strict scrutiny, only content-based
signs and other types of signs, such as political signs and
ones are. Laws that are content neutral are instead subject to
ideological signs, furthers a compelling governmental interest
lesser scrutiny. See Clark, 468 U.S., at 295, 104 S.Ct. 3065.
and is narrowly tailored to that end. See ibid.
The Town cannot do so. It has offered only two governmental
interests in support of the distinctions the Sign Code
draws: preserving the Town's aesthetic appeal and traffic

*173 The Town has ample content-neutral options available
to resolve problems with safety and aesthetics. For example,
its current Code regulates many aspects of signs that have
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nothing to do with a sign's message: size, building materials,
lighting, moving parts, and portability. See, e.g., § 4.402(R).
And on public property, the Town may go a long way toward
entirely forbidding the posting of signs, so long as it does so
in an evenhanded, content-neutral manner. See Taxpayers for
Vincent, 466 U.S., at 817, 104 S.Ct. 2118 (upholding contentneutral ban against posting signs on public property). Indeed,
some lower courts have long held that similar content-based
sign laws receive strict scrutiny, but there is no evidence that
towns in those jurisdictions have suffered catastrophic effects.
See, e.g., Solantic, LLC v. Neptune Beach, 410 F.3d 1250,
1264–1269 (C.A.11 2005) (sign categories similar to the town
of Gilbert's were content based and subject to strict scrutiny);
Matthews v. Needham, 764 F.2d 58, 59–60 (C.A.1 1985) (law
banning political signs but not commercial signs was content
based and subject to strict scrutiny).
We acknowledge that a city might reasonably view the general
regulation of signs as necessary because signs “take up
space and may obstruct views, distract motorists, displace
alternative uses for land, and pose other problems that
legitimately call for regulation.” City of Ladue, 512 U.S., at
48, 114 S.Ct. 2038. At the same time, the presence of certain
signs may be essential, both for vehicles and pedestrians, to
guide traffic or to identify hazards and ensure safety. A sign
ordinance narrowly tailored to the challenges of protecting
the safety of pedestrians, drivers, and passengers—such as
warning signs marking hazards on private property, signs
directing traffic, or street numbers associated with private
houses—well might survive strict scrutiny. The signs at issue
in this case, including political and ideological signs and signs
for events, are far removed from those purposes. As discussed
above, they are facially content based and are neither justified
by traditional safety concerns nor narrowly tailored.

As the Court holds, what we have termed “content-based”
laws must satisfy strict scrutiny. Content-based laws merit this
protection because they present, albeit sometimes in a subtler
form, the same dangers as laws that regulate speech based on
viewpoint. Limiting speech based on its “topic” or “subject”
favors those who do not want to disturb the status quo. Such
regulations may interfere with democratic self-government
and the search for truth. See Consolidated Edison Co. of N.Y.
v. Public Serv. Comm'n of N. Y., 447 U.S. 530, 537, 100 S.Ct.
2326, 65 L.Ed.2d 319 (1980).
As the Court shows, the regulations at issue in this case are
replete with content-based distinctions, and as a result they
must satisfy strict scrutiny. This does not mean, however, that
municipalities are powerless to enact and enforce reasonable
sign regulations. I will not attempt to provide anything like a
comprehensive list, but here are some rules that would not be
content based:
Rules regulating the size of signs. These rules may distinguish
among signs based on any content-neutral criteria, including
any relevant criteria listed below.
Rules regulating the locations in which signs may be placed.
These rules may distinguish between free-standing signs and
those attached to buildings.
Rules distinguishing between lighted and unlighted signs.
Rules distinguishing between signs with fixed messages and
electronic signs with messages that change.
*175 Rules that distinguish between the placement of signs
on private and public property.
Rules distinguishing between the placement of signs on
commercial and residential property.

***
**2233 *174 We reverse the judgment of the Court of
Appeals and remand the case for proceedings consistent with
this opinion.

Rules distinguishing between on-premises and off-premises
signs.

It is so ordered.

Rules restricting the total number of signs allowed per mile
of roadway.

Justice ALITO, with whom Justice KENNEDY and Justice
SOTOMAYOR join, concurring.
I join the opinion of the Court but add a few words of further
explanation.

Rules imposing time restrictions on signs advertising a onetime event. Rules of this nature do not discriminate based
on topic or subject and are akin to rules restricting the times
within which oral speech or music is allowed.*
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In addition to regulating signs put up by private actors,
government entities may also erect their own signs consistent
with the principles that allow governmental speech. See
Pleasant Grove City v. Summum, 555 U.S. 460, 467–469, 129
S.Ct. 1125, 172 L.Ed.2d 853 (2009). They may put up all
manner of signs to promote safety, as well as directional signs
and signs pointing out historic sites and scenic spots.
Properly understood, today's decision will not prevent cities
from regulating signs in a way that fully protects public
**2234 safety and serves legitimate esthetic objectives.
Justice BREYER, concurring in the judgment.
I join Justice KAGAN's separate opinion. Like Justice
KAGAN I believe that categories alone cannot satisfactorily
resolve the legal problem before us. The First Amendment
requires greater judicial sensitivity both to the Amendment's
expressive objectives and to the public's legitimate need for
regulation than a simple recitation of categories, such as
*176 “content discrimination” and “strict scrutiny,” would
permit. In my view, the category “content discrimination” is
better considered in many contexts, including here, as a rule
of thumb, rather than as an automatic “strict scrutiny” trigger,
leading to almost certain legal condemnation.
To use content discrimination to trigger strict scrutiny
sometimes makes perfect sense. There are cases in which the
Court has found content discrimination an unconstitutional
method for suppressing a viewpoint. E.g., Rosenberger v.
Rector and Visitors of Univ. of Va., 515 U.S. 819, 828–
829, 115 S.Ct. 2510, 132 L.Ed.2d 700 (1995); see also
Boos v. Barry, 485 U.S. 312, 318–319, 108 S.Ct. 1157,
99 L.Ed.2d 333 (1988) (plurality opinion) (applying strict
scrutiny where the line between subject matter and viewpoint
was not obvious). And there are cases where the Court has
found content discrimination to reveal that rules governing
a traditional public forum are, in fact, not a neutral way of
fairly managing the forum in the interest of all speakers.
Police Dept. of Chicago v. Mosley, 408 U.S. 92, 96, 92 S.Ct.
2286, 33 L.Ed.2d 212 (1972) (“Once a forum is opened up
to assembly or speaking by some groups, government may
not prohibit others from assembling or speaking on the basis
of what they intend to say”). In these types of cases, strict
scrutiny is often appropriate, and content discrimination has
thus served a useful purpose.
But content discrimination, while helping courts to identify
unconstitutional suppression of expression, cannot and should
not always trigger strict scrutiny. To say that it is not an

automatic “strict scrutiny” trigger is not to argue against
that concept's use. I readily concede, for example, that
content discrimination, as a conceptual tool, can sometimes
reveal weaknesses in the government's rationale for a rule
that limits speech. If, for example, a city looks to litter
prevention as the rationale for a prohibition against placing
newsracks dispensing free advertisements on public property,
why does it exempt other newsracks causing similar litter? Cf.
Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 113 S.Ct.
1505, 123 L.Ed.2d 99 (1993). I also concede that, whenever
government disfavors *177 one kind of speech, it places
that speech at a disadvantage, potentially interfering with
the free marketplace of ideas and with an individual's ability
to express thoughts and ideas that can help that individual
determine the kind of society in which he wishes to live, help
shape that society, and help define his place within it.
Nonetheless, in these latter instances to use the presence of
content discrimination automatically to trigger strict scrutiny
and thereby call into play a strong presumption against
constitutionality goes too far. That is because virtually all
government activities involve speech, many of which involve
the regulation of speech. Regulatory programs almost always
require content discrimination. And to hold that such content
discrimination triggers strict scrutiny is to write a recipe
for judicial management of ordinary government regulatory
activity.
Consider a few examples of speech regulated by government
that inevitably involve **2235 content discrimination, but
where a strong presumption against constitutionality has no
place. Consider governmental regulation of securities, e.g.,
15 U.S.C. § 78l (requirements for content that must be
included in a registration statement); of energy conservation
labeling-practices, e.g., 42 U.S.C. § 6294 (requirements for
content that must be included on labels of certain consumer
electronics); of prescription drugs, e.g., 21 U.S.C. § 353(b)
(4)(A) (requiring a prescription drug label to bear the symbol
“Rx only”); of doctor-patient confidentiality, e.g., 38 U.S.C. §
7332 (requiring confidentiality of certain medical records, but
allowing a physician to disclose that the patient has HIV to the
patient's spouse or sexual partner); of income tax statements,
e.g., 26 U.S.C. § 6039F (requiring taxpayers to furnish
information about foreign gifts received if the aggregate
amount exceeds $10,000); of commercial airplane briefings,
e.g., 14 CFR § 136.7 (2015) (requiring pilots to ensure that
each passenger has been briefed on flight procedures, such as
seatbelt fastening); of signs at petting zoos, *178 e.g., N.Y.
Gen. Bus. Law Ann. § 399–ff(3) (West Cum. Supp. 2015)
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(requiring petting zoos to post a sign at every exit “ ‘strongly
recommend[ing] that persons wash their hands upon exiting
the petting zoo area’ ”); and so on.
Nor can the majority avoid the application of strict scrutiny
to all sorts of justifiable governmental regulations by relying
on this Court's many subcategories and exceptions to the rule.
The Court has said, for example, that we should apply less
strict standards to “commercial speech.” Central Hudson Gas
& Elec. Corp. v. Public Service Comm'n of N. Y., 447 U.S.
557, 562–563, 100 S.Ct. 2343, 65 L.Ed.2d 341 (1980). But I
have great concern that many justifiable instances of “contentbased” regulation are noncommercial. And, worse than that,
the Court has applied the heightened “strict scrutiny” standard
even in cases where the less stringent “commercial speech”
standard was appropriate. See Sorrell v. IMS Health Inc., 564
U.S. ––––, ––––, 131 S.Ct. 2653, 2664, 180 L.Ed.2d 544
(2011) (BREYER, J., dissenting). The Court has also said that
“government speech” escapes First Amendment strictures.
See Rust v. Sullivan, 500 U.S. 173, 193–194, 111 S.Ct. 1759,
114 L.Ed.2d 233 (1991). But regulated speech is typically
private speech, not government speech. Further, the Court
has said that, “[w]hen the basis for the content discrimination
consists entirely of the very reason the entire class of speech
at issue is proscribable, no significant danger of idea or
viewpoint discrimination exists.” R.A.V. v. St. Paul, 505 U.S.
377, 388, 112 S.Ct. 2538, 120 L.Ed.2d 305 (1992). But this
exception accounts for only a few of the instances in which
content discrimination is readily justifiable.
I recognize that the Court could escape the problem
by watering down the force of the presumption against
constitutionality that “strict scrutiny” normally carries with it.
But, in my view, doing so will weaken the First Amendment's
protection in instances where “strict scrutiny” should apply in
full force.
The better approach is to generally treat content
discrimination as a strong reason weighing against the
constitutionality of a rule where a traditional public forum,
or where *179 viewpoint discrimination, is threatened, but
elsewhere treat it as a rule of thumb, finding it a helpful,
but not determinative legal tool, in an appropriate case,
to determine the strength of a justification. I would use
content discrimination as a supplement to a more basic
analysis, which, tracking most of our First Amendment cases,
asks whether the regulation at issue works harm to First
Amendment interests that is disproportionate in light of
**2236 the relevant regulatory objectives. Answering this

question requires examining the seriousness of the harm to
speech, the importance of the countervailing objectives, the
extent to which the law will achieve those objectives, and
whether there are other, less restrictive ways of doing so.
See, e.g., United States v. Alvarez, 567 U.S. ––––, –––– –
––––, 132 S.Ct. 2537, 2551–2553, 183 L.Ed.2d 574 (2012)
(BREYER, J., concurring in judgment); Nixon v. Shrink
Missouri Government PAC, 528 U.S. 377, 400–403, 120 S.Ct.
897, 145 L.Ed.2d 886 (2000) (BREYER, J., concurring).
Admittedly, this approach does not have the simplicity of
a mechanical use of categories. But it does permit the
government to regulate speech in numerous instances where
the voters have authorized the government to regulate and
where courts should hesitate to substitute judicial judgment
for that of administrators.
Here, regulation of signage along the roadside, for purposes
of safety and beautification is at issue. There is no traditional
public forum nor do I find any general effort to censor a
particular viewpoint. Consequently, the specific regulation
at issue does not warrant “strict scrutiny.” Nonetheless,
for the reasons that Justice KAGAN sets forth, I believe
that the Town of Gilbert's regulatory rules violate the First
Amendment. I consequently concur in the Court's judgment
only.
Justice KAGAN, with whom Justice GINSBURG and Justice
BREYER join, concurring in the judgment.
Countless cities and towns across America have adopted
ordinances regulating the posting of signs, while exempting
*180 certain categories of signs based on their subject
matter. For example, some municipalities generally prohibit
illuminated signs in residential neighborhoods, but lift that
ban for signs that identify the address of a home or
the name of its owner or occupant. See, e.g., City of
Truth or Consequences, N. M., Code of Ordinances, ch.
16, Art. XIII, §§ 11–13–2.3, 11–13–2.9(H)(4) (2014). In
other municipalities, safety signs such as “Blind Pedestrian
Crossing” and “Hidden Driveway” can be posted without
a permit, even as other permanent signs require one.
See, e.g., Code of Athens–Clarke County, Ga., Pt. III,
§ 7–4–7(1) (1993). Elsewhere, historic site markers—for
example, “George Washington Slept Here”—are also exempt
from general regulations. See, e.g., Dover, Del., Code of
Ordinances, Pt. II, App. B, Art. 5, § 4.5(F) (2012). And
similarly, the federal Highway Beautification Act limits signs
along interstate highways unless, for instance, they direct
travelers to “scenic and historical attractions” or advertise free
coffee. See 23 U.S.C. §§ 131(b), (c)(1), (c)(5).
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Given the Court's analysis, many sign ordinances of that kind
are now in jeopardy. See ante, at 2231 (acknowledging that
“entirely reasonable” sign laws “will sometimes be struck
down” under its approach (internal quotation marks omitted)).
Says the majority: When laws “single[ ] out specific subject
matter,” they are “facially content based”; and when they
are facially content based, they are automatically subject to
strict scrutiny. Ante, at 2230, 2232 – 2233. And although the
majority holds out hope that some sign laws with subjectmatter exemptions “might survive” that stringent review,
ante, at 2232 – 2233, the likelihood is that most will be
struck down. After all, it is the “rare case[ ] in which
a speech restriction withstands strict scrutiny.” Williams–
Yulee v. Florida Bar, 575 U.S. ––––, ––––, 135 S.Ct. 1656,
1666, –––L.Ed.2d –––– (2015). To clear that high bar, the
government must show that a content-based distinction “is
necessary to serve a compelling state interest and is narrowly
drawn to achieve that end.” Arkansas Writers' *181 Project,
Inc. **2237 v. Ragland, 481 U.S. 221, 231, 107 S.Ct.
1722, 95 L.Ed.2d 209 (1987). So on the majority's view,
courts would have to determine that a town has a compelling
interest in informing passersby where George Washington
slept. And likewise, courts would have to find that a town
has no other way to prevent hidden-driveway mishaps than by
specially treating hidden-driveway signs. (Well-placed speed
bumps? Lower speed limits? Or how about just a ban on
hidden driveways?) The consequence—unless courts water
down strict scrutiny to something unrecognizable—is that
our communities will find themselves in an unenviable bind:
They will have to either repeal the exemptions that allow for
helpful signs on streets and sidewalks, or else lift their sign
restrictions altogether and resign themselves to the resulting
clutter.*
Although the majority insists that applying strict scrutiny
to all such ordinances is “essential” to protecting First
Amendment freedoms, ante, at 2231, I find it challenging to
understand why that is so. This Court's decisions articulate
two important and related reasons for subjecting contentbased speech regulations to the most exacting standard of
review. The first is “to preserve an uninhibited marketplace
of ideas in which truth will ultimately prevail.” McCullen
v. Coakley, 573 U.S. ––––, –––– – ––––, 134 S.Ct. 2518,
2529, 189 L.Ed.2d 502 (2014) (internal quotation marks
omitted). The second is to ensure that the government has
not regulated speech “based on hostility—or favoritism—
towards the underlying message expressed.” R.A.V. v. St. Paul,
505 U.S. 377, 386, 112 S.Ct. 2538, 120 L.Ed.2d 305 (1992).

Yet the *182 subject-matter exemptions included in many
sign ordinances do not implicate those concerns. Allowing
residents, say, to install a light bulb over “name and address”
signs but no others does not distort the marketplace of ideas.
Nor does that different treatment give rise to an inference of
impermissible government motive.
We apply strict scrutiny to facially content-based regulations
of speech, in keeping with the rationales just described, when
there is any “realistic possibility that official suppression of
ideas is afoot.” Davenport v. Washington Ed. Assn., 551 U.S.
177, 189, 127 S.Ct. 2372, 168 L.Ed.2d 71 (2007) (quoting
R.A.V., 505 U.S., at 390, 112 S.Ct. 2538). That is always the
case when the regulation facially differentiates on the basis
of viewpoint. See Rosenberger v. Rector and Visitors of Univ.
of Va., 515 U.S. 819, 829, 115 S.Ct. 2510, 132 L.Ed.2d 700
(1995). It is also the case (except in non-public or limited
public forums) when a law restricts “discussion of an entire
topic” in public debate. Consolidated Edison Co. of N.Y.
v. Public Serv. Comm'n of N. Y., 447 U.S. 530, 537, 539–
540, 100 S.Ct. 2326, 65 L.Ed.2d 319 (1980) (invalidating a
limitation on speech about nuclear power). We have stated
that “[i]f the marketplace of ideas is to remain free and open,
governments must not be allowed to choose ‘which issues are
worth discussing or debating.’ ” Id., at 537–538, 100 S.Ct.
2326 (quoting Police Dept. of **2238 Chicago v. Mosley,
408 U.S. 92, 96, 92 S.Ct. 2286, 33 L.Ed.2d 212 (1972)). And
we have recognized that such subject-matter restrictions, even
though viewpoint-neutral on their face, may “suggest[ ] an
attempt to give one side of a debatable public question an
advantage in expressing its views to the people.” First Nat.
Bank of Boston v. Bellotti, 435 U.S. 765, 785, 98 S.Ct. 1407,
55 L.Ed.2d 707 (1978); accord, ante, at 2233 (ALITO, J.,
concurring) (limiting all speech on one topic “favors those
who do not want to disturb the status quo”). Subject-matter
regulation, in other words, may have the intent or effect of
favoring some ideas over others. When that is realistically
possible—when the restriction “raises the specter that the
Government may effectively drive certain ideas or viewpoints
from the marketplace”—we insist that the law pass the most
demanding *183 constitutional test. R.A.V., 505 U.S., at 387,
112 S.Ct. 2538 (quoting Simon & Schuster, Inc. v. Members
of N.Y. State Crime Victims Bd., 502 U.S. 105, 116, 112 S.Ct.
501, 116 L.Ed.2d 476 (1991)).
But when that is not realistically possible, we may do well to
relax our guard so that “entirely reasonable” laws imperiled
by strict scrutiny can survive. Ante, at 2231. This point is
by no means new. Our concern with content-based regulation
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arises from the fear that the government will skew the public's
debate of ideas—so when “that risk is inconsequential, ...
strict scrutiny is unwarranted.” Davenport, 551 U.S., at 188,
127 S.Ct. 2372; see R.A.V., 505 U.S., at 388, 112 S.Ct. 2538
(approving certain content-based distinctions when there is
“no significant danger of idea or viewpoint discrimination”).
To do its intended work, of course, the category of contentbased regulation triggering strict scrutiny must sweep more
broadly than the actual harm; that category exists to create
a buffer zone guaranteeing that the government cannot favor
or disfavor certain viewpoints. But that buffer zone need
not extend forever. We can administer our content-regulation
doctrine with a dose of common sense, so as to leave standing
laws that in no way implicate its intended function.
And indeed we have done just that: Our cases have been far
less rigid than the majority admits in applying strict scrutiny
to facially content-based laws—including in cases just like
this one. See Davenport, 551 U.S., at 188, 127 S.Ct. 2372
(noting that “we have identified numerous situations in which
[the] risk” attached to content-based laws is “attenuated”).
In Members of City Council of Los Angeles v. Taxpayers
for Vincent, 466 U.S. 789, 104 S.Ct. 2118, 80 L.Ed.2d
772 (1984), the Court declined to apply strict scrutiny
to a municipal ordinance that exempted address numbers
and markers commemorating “historical, cultural, or artistic
event[s]” from a generally applicable limit on sidewalk signs.
Id., at 792, n. 1, 104 S.Ct. 2118 (listing exemptions); see
id., at 804–810, 104 S.Ct. 2118 (upholding ordinance under
intermediate scrutiny). After all, we explained, the law's
enactment and enforcement revealed “not even a hint of bias
or censorship.” *184 Id., at 804, 104 S.Ct. 2118; see also
Renton v. Playtime Theatres, Inc., 475 U.S. 41, 48, 106 S.Ct.
925, 89 L.Ed.2d 29 (1986) (applying intermediate scrutiny
to a zoning law that facially distinguished among movie
theaters based on content because it was “designed to prevent
crime, protect the city's retail trade, [and] maintain property
values ..., not to suppress the expression of unpopular views”).
And another decision involving a similar law provides an
alternative model. In City of Ladue v. Gilleo, 512 U.S. 43,
114 S.Ct. 2038, 129 L.Ed.2d 36 (1994), the Court assumed
arguendo that a sign ordinance's exceptions for address
**2239 signs, safety signs, and for-sale signs in residential
areas did not trigger strict scrutiny. See id., at 46–47, and n.
6, 114 S.Ct. 2038 (listing exemptions); id., at 53, 114 S.Ct.
2038 (noting this assumption). We did not need to, and so did
not, decide the level-of-scrutiny question because the law's
breadth made it unconstitutional under any standard.

The majority could easily have taken Ladue 's tack here.
The Town of Gilbert's defense of its sign ordinance—most
notably, the law's distinctions between directional signs and
others—does not pass strict scrutiny, or intermediate scrutiny,
or even the laugh test. See ante, at 2231 – 2232 (discussing
those distinctions). The Town, for example, provides no
reason at all for prohibiting more than four directional signs
on a property while placing no limits on the number of other
types of signs. See Gilbert, Ariz., Land Development Code,
ch. I, §§ 4.402(J), (P)(2) (2014). Similarly, the Town offers
no coherent justification for restricting the size of directional
signs to 6 square feet while allowing other signs to reach
20 square feet. See §§ 4.402(J), (P)(1). The best the Town
could come up with at oral argument was that directional
signs “need to be smaller because they need to guide travelers
along a route.” Tr. of Oral Arg. 40. Why exactly a smaller
sign better helps travelers get to where they are going is left
a mystery. The absence of any sensible basis for these and
other distinctions dooms the Town's ordinance under even the
intermediate scrutiny that the Court typically applies to “time,
place, or manner” speech regulations. *185 Accordingly,
there is no need to decide in this case whether strict scrutiny
applies to every sign ordinance in every town across this
country containing a subject-matter exemption.
I suspect this Court and others will regret the majority's
insistence today on answering that question in the affirmative.
As the years go by, courts will discover that thousands
of towns have such ordinances, many of them “entirely
reasonable.” Ante, at 2231. And as the challenges to them
mount, courts will have to invalidate one after the other. (This
Court may soon find itself a veritable Supreme Board of Sign
Review.) And courts will strike down those democratically
enacted local laws even though no one—certainly not the
majority—has ever explained why the vindication of First
Amendment values requires that result. Because I see no
reason why such an easy case calls for us to cast a
constitutional pall on reasonable regulations quite unlike the
law before us, I concur only in the judgment.
All Citations
576 U.S. 155, 135 S.Ct. 2218, 192 L.Ed.2d 236, 83 USLW
4444, 15 Cal. Daily Op. Serv. 6239, 2015 Daily Journal
D.A.R. 6831, 25 Fla. L. Weekly Fed. S 383

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

16

Previous View

Reed v. Town of Gilbert, Ariz., 576 U.S. 155 (2015)
135 S.Ct. 2218, 192 L.Ed.2d 236, 83 USLW 4444, 15 Cal. Daily Op. Serv. 6239...

Footnotes

*
1
2
3
4

*

*

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.
The Town's Sign Code is available online at http://www. gilbertaz.gov/departments/development-service/planningdevelopment/land-development-code (as visited June 16, 2015, and available in Clerk of Court's case file).
A “Temporary Sign” is a “sign not permanently attached to the ground, a wall or a building, and not designed or intended
for permanent display.” Glossary 25.
The Code defines “Right–of–Way” as a “strip of publicly owned land occupied by or planned for a street, utilities,
landscaping, sidewalks, trails, and similar facilities.” Id., at 18.
The Sign Code has been amended twice during the pendency of this case. When litigation began in 2007, the Code
defined the signs at issue as “Religious Assembly Temporary Direction Signs.” App. 75. The Code entirely prohibited
placement of those signs in the public right-of-way, and it forbade posting them in any location for more than two hours
before the religious assembly or more than one hour afterward. Id., at 75–76. In 2008, the Town redefined the category as
“Temporary Directional Signs Related to a Qualifying Event,” and it expanded the time limit to 12 hours before and 1 hour
after the “qualifying event.” Ibid. In 2011, the Town amended the Code to authorize placement of temporary directional
signs in the public right-of-way. Id., at 89.
Of course, content-neutral restrictions on speech are not necessarily consistent with the First Amendment. Time, place,
and manner restrictions “must be narrowly tailored to serve the government's legitimate, content-neutral interests.” Ward
v. Rock Against Racism, 491 U.S. 781, 798, 109 S.Ct. 2746, 105 L.Ed.2d 661 (1989). But they need not meet the high
standard imposed on viewpoint- and content-based restrictions.
Even in trying (commendably) to limit today's decision, Justice ALITO's concurrence highlights its far-reaching effects.
According to Justice ALITO, the majority does not subject to strict scrutiny regulations of “signs advertising a one-time
event.” Ante, at 2233 (ALITO, J., concurring). But of course it does. On the majority's view, a law with an exception for
such signs “singles out specific subject matter for differential treatment” and “defin[es] regulated speech by particular
subject matter.” Ante, at 2227, 2230 (majority opinion). Indeed, the precise reason the majority applies strict scrutiny here
is that “the Code singles out signs bearing a particular message: the time and location of a specific event.” Ante, at 2231.

End of Document
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Synopsis
In an employment discrimination action, the District Court
approved a settlement which involved a tender of back pay
to affected employees and which required, upon acceptance
of such tender, that employees execute releases waiving
their rights to seek further injunctive or monetary relief.
The District Court also granted a protective order preventing
plaintiffs' counsel from disseminating a deposition of a
Department of Justice attorney and a Department of Justice
memorandum which disclosed the general methodology used

in calculating the government's back pay proposal, which
documents plaintiffs' counsel asserted were necessary to assist
employees in deciding whether to accept the back pay tender
and execute a release. Plaintiffs sought a writ of mandamus
and/or a writ of prohibition to vacate the protective order
and moved for consolidation of the petitions with an appeal
of the District Court judgment approving the settlement.
The Court of Appeals, James Hunter, III, Circuit Judge,
held that where Department of Justice memorandum was
obtained by plaintiffs' counsel independent of the District
Court's discovery processes, the District Court's protective
order constituted an unlawful prior restraint on speech, and
that because consolidating the petition with the appeal would
facilitate resolution of the important issues raised by the
appeal and better serve the interests of judicial economy, the
appeal and petitions would be consolidated.
Writ of mandamus issued and motion granted.

West Headnotes (8)
[1]

Mandamus
depositions

Evidence, witnesses, and

Where district court's protective order
constituted prior restraint on speech of plaintiffs'
counsel in violation of First Amendment, writ
of mandamus was appropriate to confine district
court to proper sphere of its lawful power. 28
U.S.C.A. § 1651; U.S.C.A.Const. Amend. 1.
4 Cases that cite this headnote
[2]

Constitutional Law
Resolution of nonconstitutional questions before constitutional
questions
Court should not decide constitutional issues if
there is another ground for decision.

[3]

Constitutional Law

Judicial Proceedings

In employment discrimination action wherein
district court had approved settlement offer
which involved employer tendering back
pay to affected employees, acceptance of
which was conditioned on employees signing
releases, district court's protective order barring

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

1

Previous View

Rodgers v. U.S. Steel Corp., 536 F.2d 1001 (1976)
12 Fair Empl.Prac.Cas. (BNA) 1526, 12 Empl. Prac. Dec. P 10,980...

plaintiffs' counsel from disseminating to
affected employees Department of Justice
memorandum disclosing general methodology
used in calculating government's back pay
proposal, which was obtained by plaintiffs'
counsel independent of discovery processes
of district court and which counsel asserted
was necessary to assist employees in deciding
whether to accept back pay tender, was unlawful
prior restraint on free speech. U.S.C.A.Const.
Amend. 1.
20 Cases that cite this headnote
[4]

Constitutional Law
invalidity

Presumption of

While prior restraint on freedom of speech
is not unconstitutional per se, it bears
heavy presumption against constitutionality.
U.S.C.A.Const. Amend. 1.

accept employer's back pay tender, constituted
unlawful prior restraint on counsel's freedom of
speech, tender of back pay and solicitation of
waivers would be stayed for period of 30 days
to allow plaintiffs' counsel to disseminate that
relevant information to their clients.
2 Cases that cite this headnote
[8]

Mandamus
Modification or vacation of
judgment or order
Federal Courts
Appellate Jurisdiction and
Procedure in General
Where consolidating petition for mandamus with
appeal would facilitate resolution of important
issues raised by appeal and better serve interest
of judicial economy, petition and appeal would
be consolidated.

1 Cases that cite this headnote
Attorneys and Law Firms
[5]

Constitutional Law
proceedings in general

Conduct of

Even if information which district court ordered
plaintiffs' counsel not to disclose to plaintiffs was
privileged, that fact alone would not justify prior
restraint on counsel's speech.
3 Cases that cite this headnote
[6]

Constitutional Law
records

Court documents or

Even if document which district court ordered
plaintiffs' counsel not to reveal to plaintiffs was
stolen, that fact alone would not justify prior
restraint on counsel's speech.
2 Cases that cite this headnote
[7]

Federal Courts
and questions

Particular cases, contexts,

Where Court of Appeals determined that District
Court's protective order, which barred counsel
for plaintiffs in employment discrimination suit
from revealing to their clients a certain document
necessary to assist clients in deciding whether to

*1002 Bernard D. Marcus, Paul H. Titus, Kaufman & Harris,
Pittsburgh, Pa., Jack Greenberg, James M. Nabrit, III, Barry
L. Goldstein, Deborah M. Greenberg, Eric Schnapper, New
York City, Bruce W. Kauffman, Dilworth, Paxson, Kalish &
Levy, Philadelphia, Pa., Thomas M. Kerr, Pittsburgh, Pa., for
petitioners.
Leonard L. Scheinholtz, Walter P. DeForest, Reed, Smith,
Shaw & McClay, S. G. Clark, Jr., Pittsburgh, Pa., for real party
in interest U. S. Steel Corp.
J. Stanley Pottinger, Walter W. Barnett, Robert T. Moore,
Teresa M. Holland, Michael D. McCafferty, Washington, D.
C., for U. S.
Carl B. Frankel, Rudolph L. Milasich, Jr., Pittsburgh, Pa.,
Michael H. Gottesman, Bredhoff, Cushman, Gottesman &
Cohen, Washington, D. C., Bernard Kleiman, Chicago, Ill.,
for United Steelworkers of America, AFL-CIO and its Local
1397.
Before CLARK, Associate Justice,* and GIBBONS and
HUNTER, Circuit Judges.
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OPINION OF THE COURT
JAMES HUNTER, III, Circuit Judge:
Petitioners Jimmie Rodgers and John Turner are named
plaintiffs in a certified class action in the Western District
of Pennsylvania, in which they allege racial discrimination
by the United States Steel Corporation, Local 1397, United
Steelworkers of America and the United Steelworkers of
America, AFL-CIO, at the Homestead Works of United
States Steel.1 On March 8, 1976, the district court approved
a tender *1003 of back pay by the defendant company
and unions to members of petitioners' class pursuant to two
nationwide consent decrees for the steel industry entered
in United States v. Allegheny-Ludlum Industries, Inc., 63
F.R.D. 1 (N.D.Ala.1974), aff'd, 517 F.2d 826 (5th Cir. 1975),
cert. denied, —- U.S. ——, 96 S.Ct. 1684, 48 L.Ed.2d 187,
44 U.S.L.W. 3593 (1976). On March 12, the district court
issued a protective order, inter alia, prohibiting petitioners'
counsel from disclosing any information or matters contained
in a deposition of Robert T. Moore, the chief government
negotiator of the consent decrees, or in a Justice Department
memorandum marked as Exhibit 3. Because petitioners
consider the information subject to the protective order to
be of the utmost importance to members of the class in
determining whether to accept the back pay tender, they seek a
writ of mandamus or prohibition to set aside the district court's
protective order. In addition, petitioners move to consolidate
the instant petition for prerogative writs with their earlier
appeal in No. 76-1297 from the March 8 order approving the
back pay tender.2
I
On April 12, 1974, the United States filed a complaint in
the Northern District of Alabama against nine major steel
companies, including United States Steel, and the United
Steelworkers of America. The complaint alleged a pattern
or practice of discrimination in employment against women,
blacks and Spanish-surnamed Americans in violation of Title
VII of the Civil Rights Act of 1964, 42 U.S.C. s 2000e et seq.,
and contractual obligations under Executive Order 11246,
3 C.F.R. s 169 et seq. Simultaneous with the filing of the
complaint, the parties filed with the court for its approval a
nationwide settlement in the form of two consent decrees.
The filing of the complaint and consent decrees followed
more than six months of negotiations between the government

and the companies and the union. As is pertinent to the
instant litigation, the defendant companies and union agreed
in the decrees immediately to implement hiring and seniority
reforms and to establish a $30,940,000 back pay fund to
be paid to minority and female employees injured by the
unlawful practices alleged in the complaint.3 Various groups
intervened to challenge the terms of the consent decrees
but the district court and the Fifth Circuit rejected these
challenges in United States v. Allegheny-Ludlum Industries,
Inc., 63 F.R.D. 1 (N.D.Ala.1974), aff'd, 517 F.2d 826 (5th Cir.
1975), cert. denied, —- U.S. ——, 96 S.Ct. 1684, 48 L.Ed.2d
187, 44 U.S.L.W. 3593 (1976).
No employee is a party to the consent decrees and the decrees
do not seek by their terms to bind the employees by way of res
judicata or estoppel. As a condition to their acceptance of back
pay under the decrees, however, employees are required to
execute releases waiving their rights to seek further injunctive
or monetary relief for any alleged discriminatory practices
which were in existence prior to the date on which the decrees
were entered. The decrees provide that permission must be
obtained from those district courts where private class actions
are pending before the tender of back pay and release can be
sent to such class members.4
Pursuant to the consent decrees, United States Steel and the
United Steelworkers, *1004 on January 22, 1976, presented
a joint motion to the Western District of Pennsylvania for
permission to make the tender of back pay to and seek
releases from certain employees of the Homestead Works
who are members of the Rodgers class. Petitioners opposed
the joint motion on the ground, inter alia, that it constituted
a “compromise or settlement” of the claims of the class
members and therefore could not be permitted unless the
district court, pursuant to rule 23(e) of the Federal Rules
of Civil Procedure, concluded that the settlement was fair
and adequate. A hearing on the motion was scheduled for
February 17 and 18.
In preparation for this hearing, petitioners sought to depose
Robert T. Moore, an attorney with the Civil Rights Division
of the United States Department of Justice. Moore had
been chief negotiator for the Equal Employment Opportunity
Commission and the Secretary of Labor in the negotiations
leading up to the consent decrees. As is relevant here,
petitioners wished to obtain from Moore information
regarding the method by which the $30.9 million back
pay fund had been calculated. They contended that such
information was necessary to assist class members in deciding
whether to accept the back pay tender and execute a release.
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On February 9, the United States moved for a protective order
preventing the deposition of Moore on matters concerning his
“formulation and development of the government's back pay
proposal” or what “transpired and occurred during the course
of (consent decree) negotiations.”5 The motion asserted four
privileges: (1) the common law negotiation privilege; (2)
the attorney-client privilege; (3) the attorney's work product
privilege; and (4) a statutory privilege contained in section
706(b) of Title VII of the Civil Rights Act of 1964, 42 U.S.C.
s 2000e-5(b).6
On February 10, the parties met with the district court judge
after Moore had declined to answer questions concerning the
methodology employed by the government to derive the $30.9
million figure. Despite the assertion of the above enumerated
privileges by Moore, the judge ordered him to disclose the
general methodology used in calculating the government's
back pay proposal. The court stated:
So that there can be no possible mistake I am not going to
approve a tender offer if an iron curtain is dropped down
around this, making it impossible for me to pass on whether
it is fair or not. Now, if you do that it is on your head, the
whole thing won't work in Western Pennsylvania. I don't want
there to be any mistake about that. This is not a lawyer's work
product, it is not negotiations and either you are going to have
to fish or cut bait. App. at 64a.
Moore then testified at length as to the complex formula that
he used in calculating how much back pay to seek under
the consent decrees. At the conclusion of the deposition, the
court issued a protective order prohibiting disclosure of the
information contained in the deposition until further notice.
Also placed under a protective order at the February 10
hearing was a document denoted Deposition Exhibit 3.
Petitioners had earlier asked Moore to identify the document,
which was a Department of Justice memorandum apparently
written by Moore containing the same information disclosed
in his deposition, albeit in more detail, concerning the
formulas used by the government in deriving its back pay
proposal. *1005 7 Exhibit 3 and all known copies were
impounded by the court.
On March 8, the court approved the tender of back pay and
solicitation of waivers. Thereafter, on March 12, a conference
was held concerning the outstanding protective orders. The
government, United States Steel and the United Steelworkers
argued, over petitioners' objections, that the information
contained in the Moore deposition be kept secret. The court

decided to grant a protective order covering the deposition
testimony and stated:
Sine (sic) that transcript goes into the negotiations that were
entered into between the government and the plaintiffs in
the suit before Judge Pointer, and since I am told that this
is privilaged (sic) matter, I think that was the contention
the government raised; wasn't it? That it was privilaged
(sic) matter? I felt that justice required even though it were
privilaged (sic) that I have the advantage of it in passing on
the matter. I feel that if it is to be released from impoundment,
that should be done by the Court of Appeals. App. at 195a.
The court also granted a protective order covering
information contained in Exhibit 3 and impounded the
transcript of the deposition and Exhibit 3.8 Subsequently,
petitioners appealed from the May 8 order in No. 76-1297,
filed the instant petition in No. 76-1340 to challenge the
protective order, and moved to consolidate the two cases.9
Petitioners advance several arguments in support of their
petition for a prerogative writ. They contend that the court's
order (1) violates the First Amendment as it constitutes a
prior restraint on the speech of petitioners' counsel; (2) denies
petitioners due process because it prevents their counsel from
communicating relevant information to them and other class
members; (3) discriminates against petitioners in that it only
prevents petitioners' counsel, and not respondents' counsel,
from disclosing the information contained in the deposition
and Exhibit 3; (4) exceeds the court's jurisdiction since it
regulates the conduct of petitioners' counsel in other cases;
and (5) is an abuse of discretion because the information
concerning the methodology for formulating the back pay
proposal is not privileged and is of the utmost importance to
members of the class. Respondents counter that the court's
order is not unconstitutional, that the information in Moore's
deposition is privileged and that, even if it is not privileged,
mandamus does not lie to correct a district court ruling,
albeit erroneous, within the proper scope of its jurisdiction.
They further argue that the information is irrelevant to
the class members' decisions whether to accept the back
pay award and that disclosure of this information would
discourage frank negotiations and jeopardize the public
policy in favor of seeking *1006 resolution of employment
discrimination disputes through informal negotiation and
voluntary settlement.
II
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[1]

[2] The parameters of our mandamus jurisdiction under used in calculating the back pay proposal as was testified to by
Moore in his deposition. On this record, we cannot conclude
28 U.S.C. s 165110 were amply reviewed in this court's
that petitioners or their counsel explicitly waived their First
decision in the earlier Rodgers case:
Amendment rights to use freely the information contained in
The power to issue such writs in aid of our potential appellate
jurisdiction comprehends our responsibility for the orderly
and efficient administration of justice within the circuit. The
power will not, of course, be used to control the decisions
of the trial court even if erroneous, made within that court's
jurisdiction, but may be used to confine the trial court to the
proper sphere of its lawful power, or to correct a clear abuse
of discretion.11
In our view, the district court's order constitutes a prior
restraint on the speech of petitioners' counsel in violation
of the First Amendment. A writ of mandamus is therefore
appropriate in order to confine the district court to the proper
sphere of its lawful power.12 See Chase v. Robson, 435 F.2d
1059, 1062 (7th Cir.1970); International Products Corp. v.
Koons, 325 F.2d 403, 409 (2d Cir.1963).
[3] At the outset, we emphasize that we need not and do
not consider here whether a protective order which prohibits
parties or their counsel from disclosing information or matters
obtained solely as a result of the discovery process is ever
subject to the First Amendment's prohibitions against the
establishment of laws that abridge freedom of speech. It
may well be, for instance, that the parties and counsel, by
taking advantage of or a part in the discovery processes,
implicitly waive their First Amendment rights freely to
disclose or disseminate the information obtained through
those processes. Cf. International Products Corp. v. Koons,
supra at 407. Thus, for purposes of this appeal, we assume
arguendo that if the district court had prohibited disclosure
only of information derived from the discovery processes, its
order would have been constitutional. See id.
The instant protective order, however, also prohibits
petitioners' counsel from disclosing information which they
obtained otherwise than through the court's processes,13
and we have no doubt that neither *1007 the parties nor
their counsel implicitly waive their First Amendment rights
to disclose or disseminate information or matters obtained
independent of the court's processes. Id. at 408. Prior to
the taking of Moore's deposition, petitioners' counsel had
in their possession, and not as a result of court process, a
Justice Department memorandum, denoted Exhibit 3, which
contained the same information concerning the methodology

the memorandum.14 Therefore, the protective order, insofar
as it prohibits disclosure of information contained in the
memorandum information obtained otherwise than through
the court's processes , is valid only if it can withstand
scrutiny under the rigorous standards by which we judge prior
restraints of speech. Id. at 409.
[4] Prior restraints on freedom of speech have long been
disfavored in Anglo-American law. Near v. Minnesota ex
rel. Olson, 283 U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357
(1931). While a prior restraint is not unconstitutional per se,
it comes to this court bearing a heavy presumption against
its constitutionality. Southeastern Promotions, Ltd. v. Conrad,
420 U.S. 546, 558-59, 95 S.Ct. 1239, 83 L.Ed.2d 448 (1975);
Organization for a Better Austin v. Keefe, 402 U.S. 415, 419,
91 S.Ct. 1575, 29 L.Ed.2d 1 (1971); Bantam Books, Inc.
v. Sullivan, 372 U.S. 58, 70, 83 S.Ct. 631, 9 L.Ed.2d 584
(1963). “In order to be held lawful (the prior restraint), first,
must fit within one of the narrowly defined exceptions to the
prohibition against prior restraints, and, second, must have
been accomplished with procedural safeguards that reduce
the danger of suppressing constitutionally protected speech.”
Southeastern Promotions, Ltd. v. Conrad, supra 420 U.S. at
559, 95 S.Ct. at 1247; see Bantam Books, Inc. v. Sullivan,
supra 372 U.S. at 71, 83 S.Ct. 631; New Jersey State Lottery
Commission v. United States, 491 F.2d 219, 222 (3d Cir.1974)
(en banc), vacated on other grounds, 420 U.S. 371, 95 S.Ct.
941, 43 L.Ed.2d 260 (1975).
In New Jersey State Lottery Commission v. United States,
supra, this court en banc noted three possible exceptions to
the prohibitions on prior restraints:
One is that the information is of such nature that it is not
protected by the first amendment. . . . The second is that
although the information ordinarily is protected by the first
amendment, the agency applying the restraint is exempt from
its strictures. . . . The third is that although the information
is protected and the agency is not exempt from the first
amendment, the restraint is only reasonably incidental to the
achievement *1008 of another valid governmental purpose.
491 F.2d at 222 (citations omitted).
In our view, the instant protective order, insofar as it prohibits
disclosure of information contained in Exhibit 3, does not fall
within any of these exceptions.
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[5]

[6]

Several courts, relying on a line of Supreme Court a request is made at least 15 days prior to termination of

15

cases have recognized an exception to the prohibition on
prior restraints where disclosure of information concerning
pending litigation by the parties or their counsel would
present a clear and present danger or a reasonable likelihood
of a serious and imminent threat to the administration of
justice. See, e. g., CBS, Inc. v. Young, 522 F.2d 234, 238
(6th Cir.1975); Chase v. Robson, 435 F.2d 1059, 1061 (7th
Cir.1970); United States v. Tijerina, 412 F.2d 661, 666-67
(10th Cir.), cert. denied, 396 U.S. 990, 90 S.Ct. 478, 24
L.Ed.2d 452 (1969). Here, the district court made no finding
that the disclosure of the information contained in Exhibit
3 would present an imminent threat to the administration of
justice, see Chase v. Robson, supra, and we are satisfied from
a review of the record that no threat existed. The district court
seemed to accept respondent's contention that the information
concerning the methodology for computing the back pay
proposal was privileged. But even if we were to agree that this
information was privileged, and we entertain serious doubts
on this point, that fact alone would not justify a prior restraint
on speech here. See New York Times Co. v. United States,
403 U.S. 713, 91 S.Ct. 2140, 29 L.Ed.2d 822 (1971); cf.
International Products Corp. v. Koons, supra.16 Respondents
assert that if the methodology used by the government in
calculating the back pay proposal is disclosed, it will seriously
undermine the public policy in favor of informal settlements
of employment discrimination cases. After a review of the
information contained in Exhibit 3, we are inclined to concur
in petitioners' assessment that the methodology employed to
calculate the back pay proposal is not novel and probably is
already known, or could be reconstructed, by those familiar
with the field of employment discrimination law. In our view,
the circumstances presented are not of such an extraordinary
nature as to warrant the instant prior restraint on the exercise
of First Amendment freedoms.

the offer.17 Petitioners' *1009 counsel have asserted that
they will not be able fully to consult with and advise each
employee eligible for the back pay offer within the 45-day
period because the process of meeting with each of the
approximately 600 employees at the Homestead Works and
evaluating the fairness of the tender in light of the back
pay methodology used by the government and the individual
employee's personal employment history is a time-consuming
one and because there is only a limited staff available to
undertake such an evaluation. They contend that the right
to request an extension of time is of no aid because such a
request must be made at least within 30 days from the date
of mailing and, for the reasons set forth above, this period
does not even provide counsel with enough time adequately to
evaluate and to advise each employee as to whether it would
be in his best interest to ask for such an extension.
We share the concern of petitioners' counsel in this regard,
although we express no opinion as to the adequacy vel
non of the time schedule approved by the district court.
Because of the very real possibility that the employees of
the Homestead Works may be deprived of the effective
use of the information concerning methodology contained
in Exhibit 3 due to a combination of the district court's
unconstitutional protective order and the timing requirements
of the tender, we will restrain for a limited period the tender
of back pay and solicitation of waivers. In our view, such a
course may more likely provide petitioners' counsel sufficient
time to advise and consult with the employees regarding
this important information and will not unfairly burden
the respondents, which, we recognize, have a legitimate
interest in the expeditious implementation of the tender and
solicitation.
IV

III
[7] We are concerned that if this court simply grants the
petition for mandamus, without more, petitioners' counsel
will be unable to disseminate fully the information concerning
the methodology used in computing the government's back
pay proposal because of the time constraints governing the
solicitation and tender. Under the terms of the tender approved
by the district court, recipients of back pay will have 45
days from the date of mailing of the notice and tender
in which to decide whether to accept or reject the back
pay offer. Extensions of time may be granted but only if

[8] Accordingly, the petition for a writ of mandamus in No.
76-1340 shall be granted and a writ shall issue vacating the
protective order to the extent it prohibits petitioners' counsel
from disclosing or disseminating any information contained
in Exhibit 3. The tender of back pay and solicitation of
waivers shall be stayed for a period of 30 days. Because we
are of the view that consolidating the instant petition with
the appeal in No. 76-1297 will facilitate resolution of the
important issues raised by the appeal and better serve the
interests of judicial economy, the motion for consolidation in
Nos. 76-1297, -1340 shall be granted. The clerk is instructed

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

6

Previous View

Rodgers v. U.S. Steel Corp., 536 F.2d 1001 (1976)
12 Fair Empl.Prac.Cas. (BNA) 1526, 12 Empl. Prac. Dec. P 10,980...

to establish a schedule for the briefing of issues presented in
the appeal at No. 76-1297.

All Citations
536 F.2d 1001, 12 Fair Empl.Prac.Cas. (BNA) 1526, 12 Empl.
Prac. Dec. P 10,980, 22 Fed.R.Serv.2d 326

Footnotes

*
1
2

3
4
5
6

7
8

9

10
11
12

United States Supreme Court, Retired, Sitting by Designation.
The complaint, which seeks injunctive relief and back pay, alleges violations of Title VII of the Civil Rights Act of 1964,
42 U.S.C. s 2000e et seq., 42 U.S.C. s 1981 and 29 U.S.C. ss 151, 185.
We have, on a previous occasion, reviewed other aspects of this litigation. In Rodgers v. United States Steel Corp., 508
F.2d 152 (3d Cir.), cert. denied, 420 U.S. 969, 95 S.Ct. 1386, 43 L.Ed.2d 649 (1975), we granted mandamus to set aside
an order of the district court, issued pursuant to Local Rule 34(d), restricting communications with potential members of
the class by petitioners or their counsel.
A review of the specific terms of the consent decrees and the events leading up to them is found in United States v.
Allegheny-Ludlum Indus., Inc., 517 F.2d 826 (5th Cir. 1975), cert. denied, —- U.S. ——, 96 S.Ct. 1684, 48 L.Ed.2d 187,
44 U.S.L.W. 3593 (1976.
We were informed by counsel for the respondents that at the time of oral argument on April 9, tenders of back pay and
solicitations of waivers had been made at nearly all of the 254 plants covered by the consent decrees.
At the instance of United States Steel and the United Steelworkers the district court, on February 6, had ordered “all
pleadings, transcripts or other documents” impounded pending his decision on whether to approve the tender and
solicitation of waivers.
Section 706(b) provides, in part:
Nothing said or done during and as a part of such informal endeavors (to eliminate alleged unlawful employment practices)
may be made public by the (Equal Employment Opportunity) Commission, its officers or employees, or used in evidence
in a subsequent proceeding without the written consent of the persons concerned.
Brief for Petitioner at 11, 15; Brief for United States at 3. There is some uncertainty, which has as yet been unresolved,
as to how petitioners obtained Exhibit 3. Petitioners have refused to disclose where and how they came into possession
of the document. The Respondents charge that it was stolen.
The order, in pertinent part, is as follows:
IT IS HEREBY ORDERED and DECREED that counsel for the Plaintiffs shall not disclose or disseminate the content of
any information or matters contained in (a) the deposition of Robert T. Moore (held on February 10, 1976) which relate to
the negotiation of the Consent Decrees entered in U. S. v. Allegheny-Ludlum Indus., Inc., or in (b) the document marked
as Exhibit 3 to said deposition, until further order of court.
IT IS FURTHER ORDERED and DECREED that the transcript of said deposition of Robert T. Moore and the exhibits
thereto shall continue to be impounded as part of the record in this case, until further order of court.
This court, on March 16, in conjunction with petitioners' appeal of the March 8 order approving the tender and solicitation
denied petitioners' request for a stay of the tender and for an expedited hearing. On March 26, in connection with the
petition for mandamus, this court denied, without prejudice to renewal, petitioners' motion to stay the protective order,
restrained the distribution of the back pay to maintain the status quo pending disposition of the petition by this court, and
expedited hearing on the petition. On March 30, petitioners moved to consolidate the instant petition and the appeal.
Section 1651 provides, in part:
(a) The Supreme Court and all courts established by Act of Congress may issue all writs necessary or appropriate in aid
of their respective jurisdictions and agreeable to the usages and principles of law.
508 F.2d 152, 161 (3d Cir.) (citations omitted), cert. denied, 420 U.S. 969, 95 S.Ct. 1386, 43 L.Ed.2d 649 (1975). See
generally Will v. United States, 389 U.S. 90, 88 S.Ct. 269, 19 L.Ed.2d 305 (1967); Schlagenhauf v. Holder, 379 U.S. 104,
85 S.Ct. 234, 13 L.Ed.2d 152 (1964); La Buy v. Howes Leather Co., 352 U.S. 249, 77 S.Ct. 309, 1 L.Ed.2d 290 (1957).
We are mindful that we should not decide constitutional issues if there is another ground for decision. See Hagans v.
Lavine, 415 U.S. 528, 543, 94 S.Ct. 1372, 39 L.Ed.2d 577 (1974). We reach the First Amendment issue here because if
the court's order were constitutional, we doubt that mandamus would be proper in this case to vacate that order. Federal
Rule of Civil Procedure 26(c), which governs protective orders, reposes broad discretion in the district court to issue
a variety of orders for the protection of the parties and witnesses in the discovery process. See generally J. Moore,
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13
14

15

16
17

Federal Practice PP 26.67, .74, at 26-486, -539 (1975); C. Wright & A. Miller, Federal Practice & Procedure ss 2035,
2042-43, at 260, 298, 300 (1970). Thus, even if the court erred in its ruling on privilege, and we have reservations as to
the correctness of that ruling, the issuance of the protective order, assuming its constitutionality, would clearly have been
within the jurisdiction that court. And although we consider that order unnecessarily to deprive petitioners and members
of their class of important information relevant to their decision whether to accept the back pay tender, we doubt that the
order, again assuming its constitutionality, would constitute such a clear cut abuse of discretion or usurpation of power
as to permit issuance of a writ of mandamus.
Moreover, we have considered whether the non-constitutional issues could be reached by pending them to the instant
petition for mandamus. We conclude that such a course would permit appeal of non-appealable orders, and accordingly,
decline to adopt it.
The protective order prohibits counsel from disclosing information contained in “(b) the document marked as Exhibit 3
to said deposition.” See note 8 supra.
Petitioners and their counsel may have waived any rights they might have had to use the actual document denoted Exhibit
3 by not objecting to the impoundment of the document below or before this court. See Curtis Pub. Co. v. Butts, 388 U.S.
130, 143, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967); Michel v. Louisiana, 350 U.S. 91, 99, 76 S.Ct. 158, 100 L.Ed. 83 (1955).
However, on this record, we decline to construe that apparent waiver to extend to the information and matters contained
in the memorandum. Petitioners' counsel did make some ambiguous statements as to their rights concerning Exhibit 3,
both before the district court and on appeal, App. at 70a, 195a; Brief for Petitioner at 15, but a waiver of a constitutional
right will not be lightly inferred and every reasonable presumption against waiver must be indulged. Emspak v. United
States, 349 U.S. 190, 196, 75 S.Ct. 687, 99 L.Ed. 997 (1955); Johnson v. Zerbst, 304 U.S. 458, 464, 58 S.Ct. 1019, 82
L.Ed. 1461 (1938). Examining a claimed waiver of First Amendment rights in Curtis Publishing Co. v. Butts, supra, 388
U.S. at 145, 87 S.Ct. at 1986, the Supreme Court stated:
(T)he constitutional protection which Butts contends that Curtis has waived safeguards a freedom which is the “matrix,
the indispensable condition, of nearly every other form of freedom.” . . . Where the ultimate effect of sustaining a claim of
waiver might be an imposition on that valued freedom, we are unwilling to find waiver in circumstances which fall short
of being clear and compelling.
In our view, the circumstances surrounding any claimed waiver of information contained in Exhibit 3 fall short of being
either clear or compelling.
See Wood v. Georgia, 370 U.S. 375, 82 S.Ct. 1364, 8 L.Ed.2d 569 (1962); Craig v. Harney, 331 U.S. 367, 67 S.Ct. 1249,
91 L.Ed. 1546 (1947); Pennekamp v. Florida, 328 U.S. 331, 66 S.Ct. 1029, 90 L.Ed. 1295 (1946); Bridges v. California,
314 U.S. 252, 62 S.Ct. 190, 86 L.Ed. 192 (1941). None of these cases involved a prior restraint; rather, they concerned
contempt citations after the allegedly improper disclosure. In this regard, see Southeastern Promotions, Ltd. v. Conrad,
420 U.S. 546, 558-59, 95 S.Ct. 1239, 1246, 43 L.Ed.2d 448 (1974) (“The presumption against prior restraints is heavier
and the degree of protection broader than that against limits on expression imposed by criminal penalties”).
Even if, as respondents contend, Exhibit 3 were stolen, and we express no view on this, note 7 supra, that fact would not
dictate a different result. See New York Times Co. v. United States, 403 U.S. 713, 91 S.Ct. 2140, 29 L.Ed.2d 822 (1971).
The extension of time provision is as follows:
If your individual circumstances are such that you are unable to come to a decision before the void date on your check,
you should contact your Implementation Committee representatives identified in the schedule received with this letter,
and make an application for extension of time. If you wish to apply for such an extension, you must bring your back pay
check with you. Such application should be made at least 15 days before the void date on your check. If the circumstances
you set forth justify an extension of time, the Audit and Review Committee can grant it.

End of Document
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37 A.D.3d 691, 830 N.Y.S.2d
732, 2007 N.Y. Slip Op. 01545

**1 Steve Rose, Appellant
v
Julie H. Levine et al., Defendants,
and Robert Levine, Respondent.
Supreme Court, Appellate Division,
Second Department, New York
14689/05, 2006-03157
February 20, 2007

CITE TITLE AS: Rose v Levine
HEADNOTE
Injunctions
Preliminary Injunction
Order which granted preliminary injunction was modified
—plaintiff created World Wide Web site which included
confidential psychological evaluation of defendant; site
was replete with negative comments and statements about
defendant's personal life and *692 wholesale food business
—in granting preliminary injunction, court properly found
that, with respect to inclusion of confidential psychological
evaluation on site, defendant was likely to succeed on merits
of his counterclaims and would suffer irreparable harm to
his protected right of privacy, and that equities were clearly
balanced in his favor—however, remainder of preliminary
injunction constituted impermissible prior restraint on free
speech.

David Castagna, New City, N.Y., for appellant.
Banks Shapiro Gettinger & Waldinger, LLP, Mount Kisco,
N.Y. (Mona D. Shapiro of counsel), for respondent.
In an action to foreclose three mortgages, the plaintiff appeals,
as limited by his brief, from so much of an order of the

Supreme Court, Westchester County (Lefkowitz, J.), dated
March 13, 2006, as granted the motion of the defendant
Robert Levine to preliminarily enjoin him from, inter alia,
publishing a confidential psychological evaluation or any
portions thereof prepared in connection with an action for a
divorce, and any defamatory statements about the defendant
Robert Levine, and directing the plaintiff to remove a certain
World Wide Web site relating to the defendant Robert Levine
and all links from the World Wide Web site to the Internet, and
granted the separate motion of the defendant Robert Levine to
hold the plaintiff in civil and criminal contempt for violating
a temporary restraining order.
Ordered that the order is modified, on the law, by deleting
subparagraphs (b) and (c) of the second decretal paragraph
thereof, as well as so much of the first decretal paragraph
thereof as granted those branches of the motion of the
defendant Robert Levine which were to preliminarily enjoin
the plaintiff from publishing any defamatory statements about
the defendant Robert Levine, and directing the plaintiff to
remove the World Wide Web site relating to the defendant
Robert Levine and all links from the World Wide Web site
to the Internet, and substituting therefor provisions denying
those branches of the motion; as so modified, the order is
affirmed insofar as appealed from, with costs payable by the
plaintiff. **2
The plaintiff created a World Wide Web site which included a
confidential psychological evaluation of the defendant Robert
Levine (hereinafter the defendant). The World Wide Web site,
which called itself a “personality profile” of the defendant,
was replete with negative comments and statements about the
defendant's personal life and wholesale food business, and
was adorned with various depictions of vermin, the devil, and
skulls and crossbones.
In granting the preliminary injunction, the Supreme Court
properly found that, with respect to the inclusion of the
confidential psychological evaluation on the World Wide Web
site, the defendant was likely to succeed on the merits of
his counterclaims and would suffer irreparable harm to his
protected right of privacy, and that the equities were clearly
bal *693 anced in his favor (see Data-Track Account Servs. v
Lee, 291 AD2d 827 [2002]; Doe v Roe, 42 AD2d 559 [1973],
affd 33 NY2d 902 [1973]; see also Hirschfeld v Stone, 193
FRD 175, 185-187 [2000]).
However, the remainder of the preliminary injunction
constituted an impermissible prior restraint on free speech
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(see Rombom v Weberman, 309 AD2d 844, 845 [2003];
Rosenberg Diamond Dev. Corp. v Appel, 290 AD2d 239
[2002]; Bihari v Gross, 119 F Supp 2d 309, 325-327 [2000]).
Accordingly, we modify the order to the extent indicated in
order to tailor the injunction to protect the defendant's privacy
interests (see Data-Track Account Servs., Inc. v Lee, 17 AD3d
1115, 1117 [2005]).
Contrary to the plaintiff's contention, we discern no basis,
on this record, to disturb the Supreme Court's findings of
criminal and civil contempt (see Judiciary Law § 750 [A] [3];
§ 753 [A] [3]; McCain v Dinkins, 84 NY2d 216, 226 [1994];
End of Document

Papa v 24 Caryl Ave. Realty Co., 14 AD3d 600 [2005]; DataTrack Account Servs. v Lee, 291 AD2d 827 [2002], supra).
However, because the sentences imposed, or to be imposed, as
a result of those findings are not before us, our determination
is without prejudice to the plaintiff's right to timely challenge
those sentences, if he be so advised.
The plaintiff's remaining contentions are without merit.
Schmidt, J.P., Crane, Fisher and Dickerson, JJ., concur.

Copr. (C) 2022, Secretary of State, State of New York
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Rutherford v. Katonah-Lewisboro School Dist., 670 F.Supp.2d 230 (2009)

Motion granted in part and denied in part.
670 F.Supp.2d 230
United States District Court,
S.D. New York.

Kathleen RUTHERFORD, Plaintiff,
v.
KATONAH–LEWISBORO SCHOOL

West Headnotes (15)
[1]

DISTRICT, Dr. Robert Roelle,
Superintendent of Schools, and
Dr. Karen Benedict, Deputy
Superintendent of Schools, Defendants.

Determination of

Federal Civil Procedure
admitted

Matters deemed

On motion for judgment on the pleadings, district
court must liberally construe all claims, accept all
factual allegations in complaint as true, and draw
all reasonable inferences in favor of plaintiff.
Fed.Rules Civ.Proc.Rule 12(c), 28 U.S.C.A.

No. 08 Civ. 10486(CM).
|
Nov. 3, 2009.
Synopsis
Background: Public-school teacher brought § 1983 action
against school district and against superintendent and deputy
superintendent, alleging substantive due process violations
and violation of her First Amendment right to free association,
stemming from suspension with pay and transfer that
followed student complaints. Defendants moved for judgment
on the pleadings.

Federal Civil Procedure
Motion

1 Cases that cite this headnote
[2]

Federal Civil Procedure
claim or defense

Insufficiency of

Federal Civil Procedure
general

Insufficiency in

To survive motion to dismiss for failure to state
claim or motion for judgment on the pleadings,
complaint must contain sufficient factual matter
to state claim to relief that is plausible on its
face. Fed.Rules Civ.Proc.Rule 12(b)(6), (c), 28
U.S.C.A.

Holdings: The District Court, McMahon, J., held that:
[1] defendants' actions did not collectively shock the
conscience;

[3]

Executive action does not deprive individual
of substantive due process unless it shocks
the conscience; i.e., only conduct that is
so outrageously arbitrary as to constitute
gross abuse of governmental authority supports
substantive due process claim. U.S.C.A.
Const.Amend. 14.

[2] school board's public posting of resolution directing
“mental/physical” examination also did not shock the
conscience;
[3] “matter of public concern” criterion applied to teacher's
free association claim;
[4] school district's precluding teacher's contact with union
representative during pendency of suspension did not infringe
her associational rights; and
[5] individual defendants, superintendent and deputy
superintendent, were entitled to qualified immunity.

Constitutional Law
Egregiousness;
“shock the conscience” test

2 Cases that cite this headnote
[4]

Constitutional Law
Conduct and control;
deprivations and adverse employment actions
Education
in general

Conduct unbecoming a teacher

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

1

Previous View

Rutherford v. Katonah-Lewisboro School Dist., 670 F.Supp.2d 230 (2009)

Public Employment
general

Particular cases in

School district officials' allegedly disciplinary
actions against teacher in response to students'
complaints of inappropriate conduct, consisting
of suspension with pay, order for fitness
evaluation, and involuntary transfer, did not
collectively shock the conscience and thus
could not amount to substantive due process
violation; there was no showing that district
officials had acted for no reason at all, i.e.
that officials disbelieved student complaints
but took challenged actions anyway. U.S.C.A.
Const.Amend. 14; N.Y.McKinney's Education
Law §§ 913, 1711(2)(e), 2508(5), 2566(6), 3020a(4).

[5]

Constitutional Law
Matters

Privacy and Sexual

Substantive due process right to privacy
comprises both interest in autonomy when
making certain types of important decisions,
e.g. those concerning marriage, procreation, and
child rearing, and interest in avoiding disclosure
of personal matters, characterized as “right to
confidentiality.” U.S.C.A. Const.Amend. 14.
1 Cases that cite this headnote

Privacy and Sexual

5 Cases that cite this headnote
[8]

Constitutional Law
Matters

Privacy and Sexual

When privacy right protected under substantive
due process is burdened by legislation, court
applies intermediate scrutiny, and upholds
statute only if substantial government interest
outweighs burdened privacy right; however,
when plaintiff alleges that executive action
infringed upon protected privacy right, plaintiff
must show not just that action was literally
arbitrary, but that it shocks the conscience.
U.S.C.A. Const.Amend. 14.

Duties and liabilities in general

Assuming that school board disclosed
information protected by teacher's right to
privacy when it posted to publicly accessible
website its resolution directing teacher, identified
only by employee number, to undergo “mental/
physical” examination by psychiatrist, identified
by name but not by specialty, board did not
thereby violate substantive due process, since
its action did not shock the conscience; even if
board acted carelessly, baselessly or irrationally,
there was no evidence of malice, and board at
least made effort to disguise teacher's identity.
U.S.C.A. Const.Amend. 14.

Constitutional Law
Matters

To establish violation of substantive due process
right to privacy based on disclosure of personal
matters, plaintiff must first show that she
had privacy interest, i.e. reasonable expectation
of privacy, in information disclosed. U.S.C.A.
Const.Amend. 14.

Constitutional Law
Conduct and control;
deprivations and adverse employment actions
Education

[6]

[7]

5 Cases that cite this headnote
[9]

Constitutional Law
Association

Freedom of

There is no constitutional right to social
association. U.S.C.A. Const.Amend. 1.

[10]

Constitutional Law
collective bargaining

Labor organizations;

Labor and Employment
Speech,
association and assembly rights
“Matter of public concern” criterion applicable
to public employees' free speech retaliation
cases also applied to public school teacher's
prior restraint-type action outside retaliation
context, alleging that school district had
infringed her First Amendment associational
rights by preventing her from contacting her
union representative during pendency of paid
suspension; i.e., teacher had to show that
desired association with union representative
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touched on matter of public concern. U.S.C.A.
Const.Amend. 1.

In public school teacher's § 1983 action
alleging that school district had infringed
her First Amendment associational rights by
preventing any contact with union representative
during pendency of paid suspension,
individual defendants, superintendent and
deputy superintendent, were entitled to
qualified immunity, given unsettled nature of
constitutional question involved, i.e. whether
teacher's desired contact with representative had
to implicate matter of public concern. U.S.C.A.
Const.Amend. 1; 42 U.S.C.A. § 1983.

9 Cases that cite this headnote
[11]

Constitutional Law
Officials

Public Employees and

Matter of public concern, for purposes of
public employee's First Amendment action, is
something that is subject of legitimate news
interest, i.e., subject of general interest and
of value and concern to public. U.S.C.A.
Const.Amend. 1.
8 Cases that cite this headnote
[12]

Constitutional Law
fact

Questions of law or

Question of whether public employee's
expressive activity touches on matter of
public concern, as required to maintain First
Amendment action, is issue of law for court.
U.S.C.A. Const.Amend. 1.
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[15]

Civil Rights
Good faith and
reasonableness; knowledge and clarity of law;
motive and intent, in general
Public officials are entitled to qualified immunity
in civil rights action if their conduct does
not violate clearly established statutory or
constitutional rights of which reasonable person
would have known.
1 Cases that cite this headnote

9 Cases that cite this headnote
[13]

Constitutional Law
collective bargaining

Labor organizations;

Labor and Employment
Speech,
association and assembly rights

*232 Michael Howard Sussman, Sussman & Watkins,
Goshen, NY, for Plaintiff.

School district's preventing teacher's contact
with union representative during pendency of her
paid suspension did not infringe teacher's First
Amendment associational rights, since teacher's
desired consultation with representative, which
would have concerned district's allegedly
unwarranted efforts to impugn her reputation
as teacher, did not touch on matter of public
concern; teacher's desire to communicate with
representative was motivated by her own selfinterest, not by desire to vindicate federally
protected labor relations policies. U.S.C.A.
Const.Amend. 1.

Lewis R. Silverman, Rutherford & Christie, LLP, New York,
NY, for Defendants.

1 Cases that cite this headnote
[14]

Attorneys and Law Firms

Civil Rights

*233 DECISION AND ORDER GRANTING IN PART
AND DENYING IN PART DEFENDANTS' MOTION FOR
JUDGMENT ON THE PLEADINGS
McMAHON, District Judge:
In the suburbs, where education is the only priority, there
is hyper-sensitivity on the part of all concerned whenever
anything remotely out of the ordinary happens at local
schools. Community and staff concern is magnified if the
unusual activity involves student/teacher interaction. The
lawsuit before the Court grows out of just such an incident.

Employment practices
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INTRODUCTION
Plaintiff Kathleen Rutherford, a public school teacher,
brings this action pursuant to 42 U.S.C. § 1983
alleging that the Katonah–Lewisboro School District (the
“District”), Superintendent of Schools Dr. Robert Roelle
(“Roelle”) and Deputy Superintendent of Schools Dr. Karen
Benedict (“Benedict”) (collectively, “Defendants”) violated
her constitutional rights in the course of suspending,
investigating and transferring her during the summer of
2008. Plaintiff asserts that Defendants (1) violated her
Fourteenth Amendment right to substantive due process; (2)
infringed upon her First Amendment right to free association
by directing her not to communicate with fellow District
employees—including her union representative—while she
was suspended; and (3) violated her Fourteenth Amendment
right to privacy by disclosing certain personal information.
Defendants, having answered, move under Federal Rule of
Civil Procedure 12(c) for judgment on the pleadings. For
the reasons stated below, the Court grants the motion and
dismisses all claims against individual defendants Roelle
and Benedict. The Court also dismisses Plaintiff's Fourteenth
Amendment claims against the defendant school District. The
District's motion is denied with respect to Plaintiff's First
Amendment free association claim.

FACTUAL BACKGROUND
Kathleen Rutherford has served as a school teacher in
the Katonah–Lewisboro School District for more than two
decades.1 From 1996 until 2008, Plaintiff taught fifth-grade
science at the Increase Miller Elementary School. Each
year, Plaintiff coordinated and supervised a science fair (the
“Science Fair”), in which her students participated.
On June 10, 2008, Deputy Superintendent of Schools
Benedict asked Plaintiff to recount what she had done on June
6, 2008, which was the day of the Science Fair. Benedict asked
Plaintiff whether she had destroyed student work or raised her
voice. Plaintiff denied destroying any student work, and said
that if she had raised her voice, it was to make herself heard
over the din created by sixty children, not to express anger.
That same day, Benedict advised Plaintiff that she was being
placed on administrative leave, with full pay and benefits,
pending the District's investigation into her conduct on June
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6. Plaintiff was directed “to have no further communication
with any District employee,” including “any verbal, written
or electronic communication whatsoever,” during the period
of her suspension (the “Directive”). A copy of the June
10, 2008 letter from Benedict to Plaintiff containing this
Directive is attached as Exhibit C to the moving declaration of
Lewis R. Silverman, dated March 13, 2009 (the “Silverman
Declaration”).2
*234 Plaintiff alleges that she complied with the June 10
Directive, which she calls a “gag order” (Pl.'s Resp. to Defs.'
Mot. to Dismiss, Mar. 23, 2009 (“Pl.'s Br.”), at 7), for “several
months after its issuance” (Compl. ¶ 21). Plaintiff contends
that she was thereby deprived of the right to freely associate
with friends, colleagues and her union representative. Plaintiff
alleges that no legitimate government interest triggered the
Directive, and that it infringed on her First Amendment
associational rights.
On June 16, 2008, six days after the Directive was issued,
Benedict advised Plaintiff that the Katonah–Lewisboro Board
of Education (the “Board”) was directing Plaintiff to see
a psychiatrist. The Board (and only the Board) has this
power under section 913 of New York's Education Law,
which authorizes boards of education “to require any person
employed by the board of education ... to submit to a medical
examination by a physician ... in order to determine the
physical or mental capacity of such person to perform his or
her duties.” N.Y. Educ. Law § 913 (Consol. 2009).
Plaintiff further alleges that “defendants listed on a publicly
accessible web site the fact that they had directed plaintiff
to see a psychiatrist, thereby publicly embarrassing her and
depriving her of privacy with regard to this highly personal
matter.” (Compl. ¶ 15.) The listing in question refers to
the District's posting on its website of a resolution passed
at the Board's meeting of June 12, 2008. This “Resolution
Regarding Education Law § 913” (the “Resolution”) is “Item
5.11” in the minutes of the June 12 meeting of the Board,
and can be found at Exhibit F to the Silverman Declaration.
The Resolution appeared on the District's website as part of
the posting of the minutes of the June 12 Board meeting.
The allegedly constitutionally offensive Resolution states, in
pertinent part:
NOW, THEREFORE, pursuant to Education Law § 913,
IT IS HEREBY RESOLVED, that Employee No. 785
is directed to report for a medical examination, which
examination will include various medical assessments in

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

4

Rutherford v. Katonah-Lewisboro School Dist., 670 F.Supp.2d 230 (2009)

order to determine the mental/physical capacity of such
person to perform his/her duties as an employee of the
Katonah–Lewisboro Union Free School District, the said
medical examination to be before Allen Reichman, M.D.,
at his office located at 190 Willis Avenue, Room 114,
Mineola, New York, 11501.
(Silverman Decl. Ex. F at 6.)3 The Court notes that the
Resolution refers to Plaintiff not by name, but only as
“Employee No. 785,” and does not specify the gender of
Employee No. 785. The Resolution does not specify that the
doctor Employee No. 785 was ordered to see is a psychiatrist.
In August 2008, Plaintiff's suspension ended; however, she
was not allowed to resume her position at Increase Mather
School, but was involuntarily transferred to a different school
in the District. Plaintiff *235 characterizes the involuntary
transfer as a punishment and asserts that it violated state law,
because the District did not invoke and follow the procedures
set forth in section 75 of the New York Civil Service Law
(Compl. ¶ 16). That provision controls the discipline of public
employees; it also grants non-tenured teachers certain due
process rights. see N.Y. Civ. Serv. Law § 75 (Consol. 2009).
Plaintiff contends that the transfer signaled to the broader
community that she had transgressed, when in fact she had
not.
On September 5, 2008, Benedict gave Plaintiff a “counseling
memorandum,” which Plaintiff asserts “lacked any basis in
fact” and was an “outrageous distortion of events.” (Compl.
¶¶ 19–20.) The memorandum, which is attached as Exhibit
B to the Silverman Declaration, purports to summarize
Plaintiff's version of the events of June 6, 2008 (as
recounted by Plaintiff in the June 10 meeting), describes
the students' (multiple) versions of what happened, reaches
conclusions about the propriety of Plaintiff's behavior, and
counsels her in that regard. A copy of the memorandum was
placed in Plaintiff's personnel file.
The complaint concludes with the allegation that Defendants'
actions conveyed to the community that Plaintiff had either
engaged in misconduct or was suffering from some sort of
mental infirmity—neither of which, she asserts, was true—
and that those actions “appear[ ] to be malicious and intended
to appease a member of the Board of Education whose
children baselessly complained about the plaintiff in early
June 2008.” As a result, Plaintiff claims, Defendants' conduct
is “conscience shocking.” (Compl. ¶¶ 27–28.)
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Plaintiff asserts that Defendants' conduct constitutes a
deprivation of substantive due process in violation of the
Fourteenth Amendment; that the June 10 Directive violated
her First Amendment right to free association; and that
Defendants' posting of the Resolution violated her Fourteenth
Amendment right to privacy. Plaintiff seeks compensatory
and punitive damages, as well as an order that would require
Defendants to purge Plaintiff's personnel file of any adverse
documents relating to this matter, retract the September
5 counseling memorandum, transfer Plaintiff back to the
Increase Mather School, and issue her a public apology.
Defendants move under Rule 12(c) for judgment on the
pleadings.

DISCUSSION
I. Standard of Review
[1] The standard of review for this Rule 12(c) motion for
judgment on the pleadings is identical to the standard of
review for a Rule 12(b)(6) motion to dismiss for failure to
state a claim. U.S. Fid. & Guar. Co. v. Petroleo Brasileiro
S.A.-Petrobras, No. 98 Civ. 3099(JGK), 2001 WL 300735, at
*2 (S.D.N.Y. Mar. 27, 2001). Thus, the Court must liberally
construe all claims, accept all factual allegations in the
complaint as true, and draw all reasonable inferences in favor
of Plaintiff. See Cargo Partner AG v. Albatrans, Inc., 352 F.3d
41, 44 (2d Cir.2003): see also Roth v. Jennings, 489 F.3d 499,
510 (2d Cir.2007).
[2] However, to survive a motion to dismiss, “a complaint
must contain sufficient factual matter ... to ‘state a claim to
relief that is plausible on its face.’ ” Ashcroft v. Iqbal, 556 U.S.
662, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009) (quoting
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955,
167 L.Ed.2d 929 (2007)). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court
to draw the reasonable inference that the defendant is liable
for the misconduct alleged.” Id. (citing Twombly, 550 U.S. at
556, 127 S.Ct. 1955). *236 “While a complaint attacked by a
Rule 12(b)(6) motion to dismiss does not need detailed factual
allegations, a plaintiff's obligation to provide the grounds
of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of
a cause of action will not do.” Twombly, 550 U.S. at 555,
127 S.Ct. 1955 (internal quotations, citations and alterations
omitted). Unless a plaintiff's well-pleaded allegations of fact
have “nudged [its] claims across the line from conceivable to
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plausible, [the plaintiff's] complaint must be dismissed.” Id.
at 570, 127 S.Ct. 1955; Iqbal, 129 S.Ct. at 1950–51.
II. Substantive Due Process Claims
Plaintiff asserts two separate Fourteenth Amendment
substantive due process claims. The first, a generalized
substantive due process claim, is based on the entirety
of Defendants' conduct, which Plaintiff alleges shocks the
conscience. (Compl. ¶¶ 28, 30.)4 Plaintiff's second claim
alleges that the District's posting of the Resolution directing
her to see a psychiatrist violated her substantive due process
right to privacy. (Id. ¶ 32.) Both claims are dismissed as
against all Defendants.
A. Defendants' Actions, Taken Collectively, Do Not
Shock the Conscience
[3] Executive action does not deprive an individual of
substantive due process unless it “shocks the conscience.”
County of Sacramento, 523 U.S. at 846–47, 118 S.Ct. 1708
(citing Rochin v. California, 342 U.S. 165, 172–73, 72
S.Ct. 205, 96 L.Ed. 183 (1952)). “Substantive due process
standards are violated only by conduct that is so outrageously
arbitrary as to constitute a gross abuse of governmental
authority.” Natale v. Town of Ridgefield, 170 F.3d 258, 263
(2d Cir.1999). Thus, to withstand a Rule 12(c) motion, a
plaintiff asserting a substantive due process violation must
plead facts tending to show that the government action was so
outrageously arbitrary as to constitute a gross abuse of power
that shocks the conscience.
What can be fairly inferred from the allegations in Plaintiffs
complaint?
[4] At least two students (who apparently happen to be
the children of a member of the Board) complained in early
June 2008 about Plaintiff's behavior in connection with the
Science Fair. The students' complaints were brought to the
attention of District officials, who met with Plaintiff and
questioned her about what had occurred on June 6. Plaintiff
denied that anything untoward had happened. In response
to specific questions, Plaintiff denied that she had destroyed
student work, and while she admitted that she might have
raised her voice, she denied that she had done so in anger.
From the fact that Plaintiff was specifically asked whether she
had destroyed student work or raised her voice, one can fairly
infer that the complaining students accused Plaintiff of both
behaviors.
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School officials were thus confronted with conflicting stories,
one of which suggested that a teacher had engaged in
behavior *237 that is, at the very least, unusual (destroying
student work is not something we customarily associate with
teachers). One can thus fairly infer that District officials
decided they needed to investigate the matter further, and
that Plaintiff was suspended and directed not to contact other
District employees pending such further investigation.
In addition, the District invoked its authority under New York
Education Law § 913 and ordered Plaintiff to report for a
medical examination. The Resolution passed by the Board,
to which Plaintiff refers but which she does not accurately
describe (Compl. ¶ 15), directs “Employee No. 785,” whose
gender is referred to as “his/her,” to report for a “mental/
physical” examination (Silverman Decl. Ex. F at 6). The
Resolution does not mention Plaintiff's name or use the word
“psychiatrist.” The Resolution was posted on the District's
website along with the rest of the minutes of the Board's June
12, 2008 meeting. Plaintiff does not allege that her situation
was publicly discussed at the meeting.5
Eventually, Plaintiff was reinstated, but she was involuntarily
transferred to another school. District officials did not invoke
section 75 of the New York Civil Service Law, which sets
forth the standards for disciplining civil service employees,
in connection with this involuntary transfer. See N.Y. Civ.
Serv. Law § 75 (Consol. 2009). This is not surprising, since
the discipline of tenured teachers is governed by a different
statute, New York Education Law § 3020–a (Consol. 2009).
As a matter of law, none of what can be reasonably inferred
from the allegations in the complaint is outrageously arbitrary
or conscience-shocking so as to be actionable as a violation
of substantive due process.
In opposition to Defendants' motion, Plaintiff argues, “Taking
the facts as plead in the Complaint, the school district and
the individual defendants had no possible basis for ordering
plaintiff to undergo a psychiatric evaluation, suspend her at
the tail end of a school year, involuntarily re-assign her from
a school at which she served as a superb, highly respected
teacher for eleven years and publicly malign her character by
these very public actions.” (Pl.'s Br. at 6.) Thus, Plaintiff's
generalized substantive due process claim is firmly grounded
in her contention that her version of what happened at
the Science Fair, not the version given by the complaining
children, is true.
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The fundamental flaw in Plaintiff's claim is patent: she pleads
no facts from which one could reasonably infer that the
District officials acted for no reason at all. The allegations
in Plaintiff's complaint make clear that District officials
knew Plaintiff had been accused of destroying student work
and raising her voice to her students. Such behavior by
an elementary school teacher might well be considered
inappropriate. They also knew that Plaintiff denied the
allegations. But Plaintiff alleges not a single fact suggesting
that Defendants had concluded, at the time they suspended
Plaintiff and ordered her to submit to a medical examination,
that the complaining students were making unwarranted
accusations about Plaintiff. Unlike a court confronted with a
motion directed to the pleadings, when Defendants acted they
were not required to credit Plaintiff's denial of wrongdoing.
*238 Plaintiff, a teacher with years of experience in the
District, no doubt expected that her denial of any improper
behavior would be believed, and the matter immediately
closed. But the complaint reveals that school officials were
confronted with two different versions of what actually
happened on June 6. Plaintiff cannot create a substantive due
process claim out of whole cloth simply by asserting that
Defendants should have believed her rather than the children.
Nor can she bootstrap inferences about what District officials
actually believed in June of 2008 onto the Court's obligation
to presume the truth of her well-pled factual allegations—one
of which is that she did nothing wrong.
Similarly, Plaintiff alleges not a single fact tending to show
that District officials took action against her only because the
complaining children's parent was a member of the Board.
The complaint states only that “Defendants' conduct appears
to be malicious and intended to appease a member of the
Board of Education whose children baselessly complained
about the plaintiff in early June 2008.” (Compl. ¶ 27)
(emphasis added). That is not an allegation of fact. It is a
conclusion that Plaintiff has drawn from her insistence that
the children's complaints about her behavior were “baseless
[ ]”—a self-interested contention that may or may not be
true, and that District officials had no obligation to accept as
true. One cannot reasonably infer that the children were lying
simply and solely from the fact that their parent was on the
Board.
In sum, Defendants, having received complaints from
students about Plaintiff's behavior toward them, were fully
within their rights to look into the matter, regardless of
the identity of the complaining students' parent. And when
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Defendants were confronted with two different versions
about what had occurred, they were not constitutionally
required to credit Plaintiff and disbelieve the students,
no matter how excellent Plaintiff's reputation or how
lengthy her tenure. Defendants had the right (possibly
even a duty, given the nature of the complaints) to
investigate allegations of inappropriate classroom behavior
by a teacher. Conducting the investigation thus cannot be
deemed conscience-shocking.
Nor does it shock the conscience that Plaintiff was suspended
—with full pay and benefits—while the investigation
continued; neither, given the nature of the allegations against
her, does the District's invocation of its statutory authority
to require Plaintiff to undergo a fitness evaluation. Plaintiff
obviously found these actions hurtful, but they can in no sense
be described as arbitrary or a gross abuse of power.
The District's decision to transfer Plaintiff to a different
school also does not shock the conscience. By law, and
often by contract as well, superintendents of schools have the
power to transfer teachers from one school to another within
their districts. See N.Y. Educ. Law §§ 1711(2)(e), 2508(5),
2566(6) (Consol. 2009) (providing that superintendents in
all New York State school districts have the power “to
transfer teachers from one school to another,” subject to
confirmation by the local board of education); id. §§ 1711(4),
2508(7), 2566(9) (allowing the provisions that govern the
transfer of teachers to be modified by collective bargaining
agreements); see also Adlerstein v. Bd. of Educ., 64 N.Y.2d
90, 485 N.Y.S.2d 1, 474 N.E.2d 209, 214 (1984) (holding
that superintendent's power to transfer teachers is “absolute in
the absence of contractual provision otherwise or of malice,
bad faith, gross error or prejudice”).6 Given *239 the
broad discretion with which superintendents are permitted to
transfer teachers to a different school in the same district, and
in the absence of a single factual allegation that would suggest
the District's decision to transfer Plaintiff was malicious, or
even arbitrary, the Court has little trouble concluding that the
transfer falls well short of conscience-shocking conduct as a
matter of law.
Plaintiff's suggestion that the involuntary transfer was
disciplinary in nature (Compl. ¶ 16) is utterly lacking in merit.
Under the New York Education Law, a tenured teacher can
be disciplined only by reprimand, fine, suspension for a fixed
period without pay, or dismissal. N.Y. Educ. Law § 3020–
a(4). Transfer to another school within the District is not a
disciplinary penalty within the meaning of the statute that

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

7

Rutherford v. Katonah-Lewisboro School Dist., 670 F.Supp.2d 230 (2009)

governs the discipline of tenured teachers. If Plaintiff has
invoked Civil Service Law § 75 in an effort to get around this
unhelpful fact, her effort is unavailing, since that statute does
not apply to Plaintiff, who enjoyed the benefits of tenure.
In short, accepting all factual allegations in the complaint as
true and drawing all reasonable inferences in Plaintiff's favor,
Defendants' conduct falls well short of the “outrageously
arbitrary” and “conscience-shocking” standard that must be
met to plead a substantive due process claim. Defendants'
motion for judgment on the pleadings is granted as to the first
substantive due process claim.
B. Defendants Did Not Violate Plaintiff's Right to
Privacy
[5] Plaintiff's second substantive due process claim asserts
that Defendants violated her Fourteenth Amendment right to
privacy when they posted the Resolution directing Plaintiff
—identified only as “Employee No. 785”—to undergo a
“mental/physical” examination by a doctor whose area of
specialization was not mentioned, but whose name was given
and who was, in fact, a psychiatrist. (Compl. ¶ 32; Silverman
Decl. Ex. F at 6.)
[6] The Supreme Court has long recognized a right to
privacy protected by the Due Process Clause of the Fourteenth
Amendment. See Whalen v. Roe, 429 U.S. 589, 598–600,
97 S.Ct. 869, 51 L.Ed.2d 64 (1977). The substantive due
process right to privacy involves at least two different kinds
of interests. One is the interest in autonomy when making
certain types of important decisions, such as those concerning
marriage, procreation, and child rearing. See id. at 599–
600 & n. 26, 97 S.Ct. 869. The other is the “interest in
avoiding disclosure of personal matters,” id. at 599, 97 S.Ct.
869, often characterized as the “right to confidentiality,”
O'Connor v. Pierson, 426 F.3d 187, 201 (2d Cir.2005). This
case involves Plaintiff's assertion of a right to confidentiality
in the information disclosed in the Resolution.
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the burdened privacy right. O'Connor, 426 F.3d at 202–03.
“The Supreme Court has, however, set the bar higher for
challenges to executive action.” Id. at 203 (emphasis added).
When a plaintiff alleges that executive action infringed upon
a protected privacy right, the “plaintiff must show not just
that the action was literally arbitrary, but that it ... ‘shocks the
conscience.’ ” Id. (quoting County of Sacramento, 523 U.S.
at 846, 118 S.Ct. 1708).
O'Connor, like this case, involved a public school teacher's
challenge to action taken by a board of education that
allegedly infringed upon the teacher's Fourteenth Amendment
right to privacy. In O'Connor, the Wethersfield Board of
Education received complaints about plaintiff O'Connor's
behavior, and placed O'Connor on paid administrative leave
pending an investigation. 426 F.3d at 191. At the conclusion
of the investigation, the Wethersfield Superintendent of
Schools issued a report concluding that O'Connor had
behaved inappropriately. Id. at 192. The Board invited
O'Connor back to work, but conditioned reinstatement on
his submitting to a psychiatric evaluation and signing a
broad release for his past medical records, including records
relating to O'Connor's treatment at an alcoholism facility
some thirteen years earlier. Id. at 191–94. O'Connor was told
that he would be disciplined if he failed to meet the conditions.
Id. at 193. He sued, alleging that the Board's imposition of
conditions violated, inter alia, his substantive due process
right to privacy in his medical records, especially the old
records just described. Id. at 187.

The Second Circuit held that the Wethersfield Board could
be found to have violated O'Connor's right to privacy only
if its actions were “arbitrary in the constitutional sense,”
which is to say, if they shocked the conscience. Id. at 203
(quoting Collins v. City of Harker Heights, 503 U.S. 115, 128,
112 S.Ct. 1061, 117 L.Ed.2d 261 (1992)). Mere irrationality
was insufficient. O'Connor, 426 F.3d at 203. Chief Judge
Walker noted that the Wethersfield Board's mere negligence,
“incompetence or confusion” could not give rise to a violation
of O'Connor's right to privacy. Id. at 203–04. And, because
[7] [8] To establish a violation of the constitutional right a school board does not owe a special duty of care to its
to privacy, a plaintiff must first show that she had a privacy
teachers, even “deliberate indifference by the Board would
interest—that is, a “reasonable expectation of privacy”—
not support liability.” Id. at 203. “But if the Board acted out of
in the information that was disclosed. See Nixon v. Adm'r
spite,” or if it “intended to oppress O'Connor” by insisting on
of Gen. *240 Servs., 433 U.S. 425, 457, 97 S.Ct. 2777,
the “needlessly broad” release of medical information, “that
53 L.Ed.2d 867 (1977); Sean R. v. Bd. of Educ., 794
intent would plainly support liability.” Id. at 203–04.
F.Supp. 467, 469 (D.Conn.1992). When a constitutionally
protected privacy right is burdened by legislation, a court in
The Second Circuit gleaned from the Supreme Court's
this Circuit applies “intermediate” scrutiny and upholds the
decision in County of Sacramento “this important principle:
statute only if a substantial government interest outweighs
© 2022 Thomson Reuters. No claim to original U.S. Government Works.
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whether executive action shocks the conscience depends on
the state of mind of the government actor and the context
in which the action was taken.” Id. at 203. Because the
testimony of the Wethersfield Board official who demanded
access to the medical records directly contradicted the Board's
stated rationale for wanting to examine them, the Second
Circuit reversed the award of summary judgment against the
school district and remanded for trial, stating, “The summary
judgment record is insufficient to allow us to determine what
motivated the Board's insistence that O'Connor release his
medical records to it.” Id. at 203–04.
This Court will assume, without deciding, that Plaintiff
had a privacy interest in the fact that she was directed to
submit to a medical fitness examination. The fact *241
that the Resolution identified her only by employee number
and masked her gender suggests that Defendants understood
Plaintiff to have a reasonable expectation of privacy in what
was a sensitive, personal matter.
I will also assume, for purposes of this motion, that the posting
of the Resolution (as it was actually worded) along with
the rest of the Board's minutes constituted “disclosure” of
information protected by Plaintiff's right to privacy, although
it is by no means clear to the Court that the Resolution
as posted disclosed protected information in a way that
sufficiently identified Plaintiff.
Nonetheless, I conclude that the facts pleaded do not give rise
to any reasonable inference that Defendants' posting of the
Resolution could constitute conscience-shocking executive
action.7
Plaintiff contends that the Board's posting of the Resolution
was “baseless.” (Pl.'s Br. at 9–10.) Defendants respond that
including the Resolution on the District's website “obviously
furthered the important governmental objective of advising
the community about Board actions.” (Defs.' Mem. in Supp.
of Mot. to Dismiss, Mar. 13, 2009 (“Defs.' Mem.”), at 8.) The
Court certainly can appreciate the desire of public officials
to advise their constituents about their activities; indeed,
“sunshine laws” applicable to boards of education in New
York require that action be taken in public, and it comes
as no surprise that board minutes are made available to
residents of the school district and other interested persons.
But “sunshine” does not automatically translate into the
community's right to know that a particular employee (even
if identified only by number) was ordered to report for a
fitness examination. I draw from Plaintiff's complaint (read
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most favorably to her) that the Board's decision to post
the Resolution may not have been grounded in any legal
obligation to do so and was both thoughtless and ill-advised. It
certainly upset and embarrassed a long-term (and apparently
valued) District employee.
But even if the Board's decision was careless, or baseless,
or even irrational, that is not enough to make out a violation
of Plaintiff's constitutional right to privacy. See O'Connor,
426 F.3d at 202–03. The question is whether any factual
allegation in the complaint could plausibly be read as raising
an inference of a malicious motive on the part of the Board
when it posted the Resolution as part of the minutes of the
June 12 meeting.
The answer, I fear, is no.
The allegations of the complaint, fairly read (and that
includes reading the Resolution as it is written, not as it is
paraphrased in the complaint), admit of a plausible inference
that Defendants were not deliberately indifferent to Plaintiff's
privacy. The very fact that the Board took a number of
precautions in the published text of the Resolution—not
identifying Plaintiff by name, or by gender, or by school
assignment, or by anything else that could be tied to her
using publicly available information—as well as sending her
to a physician located far from northeastern Westchester (the
doctor is located on Long Island), suggest that the District
was trying to protect Plaintiff's privacy. That its efforts
may have been clumsy, or even ineffective (at least with
respect to parents who were in the inevitable gossip chain
that characterizes suburban communities when the subject
is goings-on at the schools), does not matter; the text of
the Resolution refutes the inference that Defendants *242
intended to “injure,” “spite,” or “oppress” Plaintiff when they
failed to excise the Resolution from the minutes as posted on
the website.
Plaintiff asserts that Defendants' conduct was
“malicious” (Compl. ¶ 27). But that buzzword is, after
Twombly and Iqbal, insufficient; it must be backed up with
allegations of fact from which malice can be fairly inferred.
Unfortunately for Plaintiff, her pleading contains not a single
allegation of fact that would support her conclusory allegation
of malice. Plaintiff alleges that it “appears” (to her) that
Defendants chose to disbelieve her, with all that followed
therefrom, in order to placate the parent of the complaining
children, who happened to be on the Board. (Id.) But that
allegation is pure supposition on Plaintiffs part. She does not
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allege that the Board has a history of sacrificing teachers
on the altar of appeasing Board members' private concerns,
nor does Plaintiff contend that anyone said or did anything
concrete (other than not take Plaintiff at her word and abandon
the investigation) that would lend credence to Plaintiff's
belief that the Board acted out of deference to one of its
own, rather than out of concern for the well-being of the
children in the school. Plaintiff does not allege that there
was a history of bad blood between her and the Board
member whose children's complaint led to the investigation.
For that matter, Plaintiff does not affirmatively allege that
Defendants actually believed her denials but went ahead with
their investigation anyway. And of particular relevance to her
due process privacy claim, Plaintiff does not allege a single
fact tending to show that the Board included the text of the
Resolution in the on-line minutes out of a misplaced desire to
placate the parent Board member.
It is simply not possible to infer malice from nothing more
than the fact that the complaining children were the children
of a board of education member. To put the matter in the
language of Twombly and Iqbal, while it is conceivable that
Defendants could have acted from the base motive of wanting
to appease the complaining children's parent, no fact alleged
in the complaint makes it plausible to think that Defendants
did so. The only “something more” in the pleading before
me is Plaintiff's insistence that she did nothing wrong—
a contention that the Court must accept as true, but that
Defendants had no obligation to accept as true back in
June of 2008. For the reasons discussed above, Plaintiff's
protestations that she did not engage in any inappropriate
conduct do not get her across the line from conceivable to
plausible on the issue of culpable state of mind.
It is no answer to note that, in O'Connor, the Second Circuit
denied summary judgment and sent the plaintiff teacher's
substantive due process privacy claim to trial. Plaintiff may
argue that she, like the plaintiff in O'Connor, is entitled to
take discovery so that she can explore the state of mind of
the various Defendants before having her claim dismissed.
But the standard by which the adequacy of a pleading is
judged has altered in the decade since January of 2000, when
O'Connor filed his original complaint against the Wethersfield
Board of Education. The old Conley v. Gibson rule, which
long governed a complaint's adequacy, has been “retire[d],”
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 563, 127 S.Ct. 1955,
167 L.Ed.2d 929 (2007); a plaintiff can no longer subject a
defendant to the burdens of discovery by inserting the word
“malicious” into a pleading without providing any factual
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underpinning for such an allegation. Rutherford is required
to allege actual facts that give rise to a plausible inference
of malice before the Court may permit a claim like hers to
proceed to discovery. In this regard, her complaint is deficient.
*243 III. Plaintiff's First Amendment Right to Free
Association
[9] Plaintiff alleges that the Directive ordering her not
to communicate with any other District employee during
the period of her suspension (which ended up being
about ten weeks) violated her First Amendment right to
free association. (Compl. ¶¶ 21–24, 31.) In particular,
Plaintiff claims that the Directive, which was conveyed
to Plaintiff in the June 10, 2008 letter from Deputy
Superintendent Benedict, violated her associational rights
because it precluded her from conferring with her union
representative, who was a District employee. (Pl.'s Br. at 7–9.)
In her complaint, Plaintiff also mentions her right to associate
with her fellow employees (Compl. ¶ 22), but as there is no
constitutional right to “social association,” see City of Dallas
v. Stanglin, 490 U.S. 19, 26, 109 S.Ct. 1591, 104 L.Ed.2d 18
(1989), her only viable associational claim arises from the
limitation the “gag order” placed on her ability to consult with
her union representative.8
Plaintiff suggests that, because her First Amendment claim
does not allege retaliation, the associational activity at issue
—consulting with her union representative—need not touch
upon a “matter of public concern.” (See Pl.'s Br. at 7–9.)
Although no controlling court has explicitly addressed this
precise question, I conclude, based on the clear direction
that can be found in the First Amendment jurisprudence
of the Supreme Court and this Circuit, that the public
concern requirement does apply to Plaintiffs non-retaliation
associational claim. Because conferring with her union
representative about the status of her employment implicates
only Plaintiff's own self-interest, not a matter of public
concern, her First Amendment claim would thus appear
doomed.
However, Plaintiff also argues that the Court should follow
the Tenth Circuit and carve out a certain subset of unionrelated First Amendment cases—of which hers is one—as
exempt from the public concern requirement. The parties
have not thoroughly briefed this constitutional question, and
neither the Supreme Court nor Second Circuit has addressed
it; I am, therefore, constrained to postpone its resolution to
another day. But, even if the Tenth Circuit is correct, and the
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associational right here at issue need not touch on a matter of
public concern, individual defendants Roelle and Benedict are
entitled to qualified immunity, because the law establishing
that right is far from well-settled in this Circuit.
A. The “Public Concern” Requirement Applies to
Plaintiffs Claim
It has long been the law that a public employee who claims
that she was retaliated against by her employer for exercising
her right to free speech must establish that her speech touched
on a “matter of public concern” before her claim would be
actionable under § 1983. Connick v. Myers, 461 U.S. 138, 146,
103 S.Ct. 1684, 75 L.Ed.2d 708 (1983) (citing Pickering v.
Bd. of Educ., 391 U.S. 563, 88 S.Ct. 1731, 20 L.Ed.2d 811
(1968)).9 The Supreme *244 Court has never definitively
decided whether the same rule applies to the exercise of
First Amendment associational rights by a public employee.
However, in 2004, the Second Circuit held that a public
employee asserting a free association retaliation claim must
“show that [his] associational activity touches on matters of
public concern.” Cobb v. Pozzi, 363 F.3d 89, 101–03 (2d
Cir.2004). A number of other circuits, though not all of them,
have reached the same conclusion. See Klug v. Chicago Sch.
Reform Bd. of Trs., 197 F.3d 853, 857 (7th Cir.1999) (applying
public concern requirement to association claims); Edwards
v. City of Goldsboro, 178 F.3d 231, 249–50 (4th Cir.1999)
(same); Boals v. Gray, 775 F.2d 686, 692 (6th Cir.1985)
(same); see also Hudson v. Craven, 403 F.3d 691, 695–98 (9th
Cir.2005) (applying public concern requirement to “hybrid”
speech/association claim). But see Breaux v. City of Garland,
205 F.3d 150, 157 n. 12 (5th Cir.2000) (declining to apply
public concern requirement to association claims); Hatcher v.
Bd. of Pub. Educ. & Orphanage, 809 F.2d 1546, 1558 (11th
Cir.1987) (same).
[10] Here, however, Plaintiff does not allege that she
was suspended, investigated and transferred because she
exercised some First Amendment right; that is to say, she
does not advance a retaliation claim. (Pl.'s Br. at 8; see
Defs.' Reply at 3 (“We do not construe the plaintiff's
claim as being a First Amendment retaliation claim ....”).)
Instead, Plaintiff asserts that Defendants prevented her from
exercising her First Amendment right to associate with her
union representative during the ten weeks while she was being
investigated-a period when a unionized employee presumably
would have substantial interest in consulting with someone
from the union.10 Plaintiff's argument seems to be that the
public concern requirement, born in the context of free
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speech retaliation claims, should not apply when the First
Amendment claim is predicated on action more in the nature
of a prior restraint. (See Pl.'s Br. at 7–8.)
If this is Plaintiff's argument, it does not stand up in
the face of the First Amendment cases of the Supreme
Court and this Circuit. It is well-established that a public
employee who brings a First Amendment claim alleging a
prior restraint on her freedom of speech must show that the
speech touches on a matter of public concern. See United
States v. Nat'l Treasury Employees Union, 513 U.S. 454, 465–
66, 115 S.Ct. 1003, 130 L.Ed.2d 964 (1995) ( “NTEU ”). In
NTEU, the Court addressed the question of whether a statute
prohibiting federal employees from accepting compensation
for making speeches or writing articles on any subject was
an unconstitutional prior restraint on their freedom of speech.
Id. at 457, 115 S.Ct. 1003. The Court first concluded that the
plaintiffs had met the threshold requirement of showing that
the “expressive activities in this case fall within the protected
category of citizen comment on matters of public concern
rather than employee comment on matters related to personal
status in the workplace.” Id. at 466, 115 S.Ct. 1003. Then, and
only then, did the Court engage in the Pickering balancing
of interests (and find that *245 the government could not
justify the statute). Id. at 466–67, 115 S.Ct. 1003.
Numerous Second Circuit cases have applied the rule that
a public employee who brings a First Amendment claim
alleging a prior restraint on free speech must show that the
speech touches on a matter of public concern. See, e.g.,
Wetzel v. Town of Orangetown, 308 Fed.Appx. 474, 476–77
(2d Cir.2009) (affirming dismissal of police officer's First
Amendment claim alleging she was prohibited from speaking
with Town officials about disciplinary proceedings against
her because “those proceedings are a matter of personal
interest, not a matter of public concern”); Harman v. City
of N.Y., 140 F.3d 111, 117–19 (2d Cir.1998) (finding that
agency employees challenging a rule that restricted their
speech to the press about agency practices had stated a viable
prior restraint claim because the challenged press policy
prohibited employee speech that touched upon matters of
public concern).
The Supreme Court has made clear that courts should eschew
creating a hierarchy among First Amendment rights. See
McDonald v. Smith, 472 U.S. 479, 482, 105 S.Ct. 2787, 86
L.Ed.2d 384 (1985). In McDonald, the Court was presented
with a libel claim against a citizen based on letters he had
sent to the President criticizing a prospective U.S. Attorney.
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Id. at 480–81, 105 S.Ct. 2787. The defendant argued that
the Petition Clause of the First Amendment entitled him to
absolute immunity from damages. Id. at 481–82, 105 S.Ct.
2787. The Court rejected that argument, reasoning that the
right to petition the government is “cut from the same cloth
as the other guarantees of that Amendment,” and should
not be elevated to “special First Amendment status.” Id. at
482, 485, 105 S.Ct. 2787. The Court concluded that the
rights protected by the First Amendment are “inseparable”
and that there is no “sound basis” for affording greater
protection to one First Amendment right than to another.
See id.; see also id. at 489, 105 S.Ct. 2787 (Brennan, J.,
concurring) (“The Framers envisioned the rights of speech,
press, assembly, and petitioning as interrelated components of
the public's exercise of its sovereign authority.”); White Plains
Towing Corp. v. Patterson, 991 F.2d 1049, 1059 (2d Cir.1993)
(relying on the reasoning of McDonald in extending the
public concern requirement to retaliation claims involving the
right to petition); Belk v. Town of Minocqua, 858 F.2d 1258,
1262 (7th Cir.1988) (advising against the “stratification” of
First Amendment rights, as per McDonald ).
Holding that Connick 's public concern requirement is
inapplicable to non-retaliation associational claims would fly
in the face of McDonald 's teaching. Such a holding would
have the effect of affording greater protection to one First
Amendment right—a public employee's right to be free from
prior restraints on her associational activity—than to another
First Amendment right—a public employee's right to be free
from prior restraints on her speech, since only the latter would
be constrained by the burden of showing a public concern.
In Cobb, the Second Circuit relied heavily on McDonald in
reaching its conclusion that the public concern requirement
applies to a free association retaliation claim. See Cobb, 363
F.3d at 105–07. Indeed, the Cobb court stated that it would be
particularly “anomalous” to exempt a free association claim
from the public concern requirement—and thereby “accord
it an elevated status among First Amendment freedoms”—
because the right of association is “derivative” of the textbased First Amendment rights of free speech and peaceful
assembly. Id. at 105.
Here, as in Cobb, to accept Plaintiff's contention that her claim
is exempt from Connick 's public concern requirement *246
“would be to elevate the implicit First Amendment right of
freedom of association over other explicit First Amendment
rights such as freedom of speech.” Id. at 106 (internal
citation omitted). The Cobb court unambiguously stated that
it was “unwilling to establish such a rule.” Id. Given that, as
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established above, the public concern requirement applies to
free speech prior restraint cases just as it does to free speech
retaliation cases, there is no reason to think that the Second
Circuit would reason or conclude any differently if presented
with the question of whether the public concern requirement
applies to a non-retaliation associational claim. I therefore
hold that, in order to state a viable First Amendment free
association claim, Plaintiff must allege that the associational
activity at issue touches upon a matter of public concern.
The Court draws further support for its holding from the
three cases in this Circuit it was able to locate (after a
fairly exhaustive search) that address free association “prior
restraint” type claims brought by public employees for
action taken by their employers. Most recently, in Dorcely
v. Wyandanch Union Free School District, 665 F.Supp.2d
178 (E.D.N.Y.2009), the plaintiff, a public school teacher,
was advised by letter that he had been placed on paid
administrative leave; he was prohibited from contacting
other staff from his school district, which included his
union representative. Id. at 185. The court granted summary
judgment for the defendant school district and its officials on
plaintiff's First Amendment claims. Id. at 204–05. First, Judge
Hurley held that the restriction on plaintiff's ability to contact
other staff members did not violate his right to free speech
because “there is no evidence that [plaintiff] wished to speak
to his colleagues, his counsel or a union representative on
a matter of public concern. Rather, the record indicates that
the subject matter he sought to pursue with these individuals
pertained to his position with respect to the underlying
events that had occurred at the Middle School and to his
status in continuing his employment with the District.” Id.
at 204. Judge Hurley then concluded that plaintiff's free
association claim failed for the same reason: “there is no
information before the Court that [plaintiff] wished to engage
in anything other than personal or social association with his
colleagues, counsel or a union representative.” Id. at 204.
Thus, the Dorcely court did not engage in any Pickering
interest-balancing because plaintiff's free association claim
failed to satisfy the threshold requirement of touching on
a matter of public concern. See id.; see also Brady v.
Dammer, 573 F.Supp.2d 712, 724–25, 730 (N.D.N.Y.2008)
(dismissing public employee's free association claim alleging
defendants had prevented her from meeting with her union
representative because “[t]here is no suggestion that these
meetings touched on anything other than her personal
interests”); Grennan v. Nassau County, No. 04–2158(DRH)
(WDW), 2007 WL 952067, at *11–13 (E.D.N.Y. Mar. 29,
2007) (granting summary judgment to defendants on school
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teacher's free association prior restraint claim because she
alleged nothing more than interference with “recreational and
social association”).
Plaintiff does not squarely address Cobb (or its reasoning)
in her brief, but she distinguishes her case from retaliation
cases, thereby implying that Cobb is not controlling precedent
on the peculiar facts of her case. (See Pl.'s Br. at 7–9.)
But Plaintiff does not cite a single case, and this Court has
not located one, which affirmatively holds that the public
concern requirement does not apply to free association prior
restraint cases. Defendants, for their part, do no better; they
rely heavily on Cobb, asserting that Cobb itself ruled that
any First Amendment claim brought by a public employee
in the Second Circuit *247 must meet the public concern
requirement. (Defs.' Mem. at 6, Reply at 3.) The Cobb
court, however, was confronted only with First Amendment
retaliation claims; fairly read, Cobb specifically held only
that a public employee who asserts a First Amendment free
association claim alleging retaliation by her employer must
show that the associational activity at issue touches on a
matter of public concern. See Cobb, 363 F.3d at 101–03.
However, as discussed above, the reasoning in Cobb and
in the Supreme Court precedent on which it relied, taken
together with the fact that the public concern requirement
clearly applies in free speech prior restraint cases, yields the
unavoidable conclusion that the public concern requirement
likewise applies to Plaintiff's non-retaliation free association
claim.
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(“If the speech, however, is focused on matters personal to the
employee, it cannot be classified as being on a matter of public
concern....”). The question of whether a public employee's
expressive activity touches on a matter of public concern is
an issue of law for the court. See Johnson, 342 F.3d at 112.
[13] Consulting with her union representative about what
Plaintiff perceived as Defendants' unwarranted efforts to
impugn her reputation as a teacher cannot be said to touch
on a matter of public concern. Cf. Dorcely, 665 F.Supp.2d
at 204. In Dorcely, as noted above, the court found that a
suspended school teacher's desire to associate with his union
representative about “his status in continuing his employment
with the District” was a matter of purely private interest. Id.;
see also Grennan, 2007 WL 952067. In Grennan, the plaintiff,
a public school teacher, claimed she was retaliated against
because she had filed a complaint with her union regarding
her involuntary transfer and allegedly sub-standard working
conditions. 2007 WL 952067, at *3, 8–9. The court found
that plaintiff's complaints did not touch on matters of public
concern, and thus could not give rise to a First Amendment
claim, because plaintiff was “primarily motivated by her
own self interest”—she was “not speaking out on matters of
public concern but complaining about individual instances
that affected her personally.” Id. at *9.

The “key inquiry” in a case like this is whether the expression
in question involved “plaintiff in her role as a disgruntled
employee or her role as a concerned citizen.” See Hanig
v. Yorktown Cent. Sch. Dist., 384 F.Supp.2d 710, 722
(S.D.N.Y.2005) (citing Lewis v. Cowen, 165 F.3d 154, 163–
Having concluded that Connick 's public concern requirement
64 (2d Cir.1999)). In Hanig, a high school guidance counselor
applies to Plaintiff's First Amendment claim, the Court turns
claimed that she was retaliated against because she had filed
to the question of whether the allegedly infringed-upon
a grievance with her *248 union alleging that her employer
associational conduct implicates a matter of public concern.
had violated a provision of the New York Education Law.
384 F.Supp.2d at 722–23. The late Judge Conner dismissed
B. The Associational Activity at Issue Does Not Touch
plaintiff's First Amendment claim because she had not alleged
on a Matter of Public Concern
the requisite casual connection between her speech and the
[11] [12] In Connick, the Supreme Court defined a “matter adverse employment action. Id. Along the way, Judge Conner
of public concern” as one that “relat[es] to any matter of
stated that he had “serious doubts” as to whether plaintiff's
political, social, or other concern to the community.” 461
grievance implicated a matter of public concern because
U.S. at 146, 103 S.Ct. 1684. The Supreme Court has since
“the facts do not suggest that plaintiff was motivated either
elaborated that “public concern is something that is a subject
by a desire to protect the public welfare or a desire to
of legitimate news interest; that is, a subject of general interest
bring the state's alleged wrongdoing to light.” Id. at 722.
and of value and concern to the public.” City of San Diego
Instead, it was “clear that plaintiff's speech related primarily
v. Roe, 543 U.S. 77, 83–84, 125 S.Ct. 521, 160 L.Ed.2d 410
if not exclusively to her desire to protect her job and/or her
(2004). The public concern requirement is not satisfied “when
reputation as a school counselor,” and that “[a]ny motivation
a public employee speaks ... as an employee upon matters
to advance a public interest was tenuous and incidental.”
only of personal interest.” Connick, 461 U.S. at 147, 103 S.Ct.
Id. (emphasis added). Finally, it is also worth restating the
1684; see Johnson v. Ganim, 342 F.3d 105, 112 (2d Cir.2003)
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Second Circuit's recent holding in Wetzel, 308 Fed.Appx.
at 476–77, which, although it did not involve union-related
expression, is instructive: there, the court found that the
Town's denying one of its police officers the right to contact
officials about disciplinary proceedings initiated against the
officer did not give rise to a First Amendment claim because
those proceedings were matters of personal interest to the
officer, not of public concern.
Here, the only reasonable inference that can be drawn from
the pleadings is that Plaintiffs desire to communicate with
her union representative was motivated by her own selfinterest, not by any desire to vindicate federally protected
labor relations policies. There is simply nothing in the
complaint that suggests Plaintiff wished to confer with her
union representative about anything other than “her desire to
protect her job and/or her reputation as a school counselor.”
Hanig, 384 F.Supp.2d at 722. That is not “a subject of general
interest and of value and concern to the public.” Roe, 543 U.S.
at 83–84, 125 S.Ct. 521. Instead, it is associational activity
“focused on matters personal to the employee.” Johnson,
342 F.3d at 112. There is thus no question in this case
that the associational conduct Plaintiff was allegedly barred
from engaging in is quintessentially personal, not public, in
nature.11
Having spent a great deal of time with Plaintiff's counsel,
I can anticipate his rejoinder: it is not the context of
Plaintiff's consultation with her union representative (which
is, in the end, speech) that is critical here, but rather the
fact that the “gag order” interfered with her very union
membership (which is purely associational). I cannot agree.
The “gag order” did not terminate, or even interrupt, Plaintiff's
membership in her union. It did temporarily deprive her of
one benefit of membership: the right to consult with her
union representative. I can conceive of situations where being
deprived of that right might implicate issues of public concern
—for example, if a teacher were prohibited by the school from
talking to her union representative during an organized job
action. But on the facts alleged (just barely) in the instant
complaint, the only plausible inference that can be drawn
is that Plaintiff wanted to talk to her union representative
about her job and her reputation *249 when they were under
attack. As that conversation does not implicate any matter of
public concern, I cannot see how any matter of public concern
is implicated by Plaintiff's First Amendment associational
claim. That does not mean I view the “gag order” as either
necessary or wise; but it would elevate association above
speech in the world of First Amendment freedoms to imbue
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the fact of speaking to a union representative about one's
personal job status with greater protection than, say, speaking
to the local newspaper about one's personal job status.
Furthermore, in Cobb, the Second Circuit dodged the question
of whether union membership and its correlative benefits, in
and of themselves, touched on a matter of public concern.
See 363 F.3d at 107–08. That the question remains open
at that level has implications for the viability of Plaintiff's
First Amendment associational claim against the individual
defendants, who can benefit from qualified immunity. This
will be discussed further below.
C. Plaintiff's Argument That Her Claim Is Exempt
from the Public Concern Requirement Because It
Alleges Interference with Her Right to Associate with
Her Union
Having concluded that Plaintiff's desire to confer with her
union representative does not touch on a matter of public
concern, it would appear as if her free association claim is
doomed, since the possibility of a First Amendment claim
arises only if the public employee meets the threshold public
concern requirement. See Garcetti v. Ceballos, 547 U.S. 410,
418, 126 S.Ct. 1951, 164 L.Ed.2d 689 (2006); Sousa v. Roque,
578 F.3d 164, 169–70 (2d Cir.2009). However, Plaintiff also
argues that, whether or not the public concern requirement
applies to non-retaliation free association claims like the one
asserted here, a public employer that has signed a contractual
agreement with a union should be estopped from contending
that interference with an employee's freedom to associate
with that union is constitutionally defensible. (Pl.'s Br. at 8–
9.) In other words, Plaintiff suggests that the public concern
requirement ought not apply to a certain subset of unionrelated First Amendment cases, of which hers is one.
Plaintiff relies exclusively on a Tenth Circuit case, Shrum v.
City of Coweta, 449 F.3d 1132, 1138–39 (2006), in which the
Court of Appeals held that the public concern requirement
did not apply to a free association claim brought by a
unionized public employee who asserted that he was retaliated
against because of his union membership. The Tenth Circuit
expressly declined to reach the “broader question” of
“whether Pickering 's public concern requirement applies
to freedom of association claims.” Id. at 1138. Instead,
relying on the “Pickering test,” which balances a public
employee's interest in exercising her First Amendment rights
against the public employer's need to provide public services
in an efficient manner, the Tenth Circuit concluded that
a public employer who has signed a union contract is
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precluded from arguing that its efficient operations would
be adversely affected by an employee's association with
the union or participation in union activities. Id. at 1139
(“Where a public employer has negotiated with an employee
union and signed a collective-bargaining agreement, it has
contractually agreed to the legitimacy of the union and of its
employees' association with the union. The public employer
has presumably received the benefit of its bargain, and is
estopped from claiming that its ‘interests as an employer’ are
inconsistent with the freedom of its employees to associate
with the union ....”). The Tenth Circuit's decision was dictated
at least in part by a case it had decided more *250 than a
decade earlier, in which the court had already rejected the
requirement that a worker demonstrate that his association
with the union be a matter of public concern. See id. at 1138–
39 (citing Butcher v. City of McAlester, 956 F.2d 973, 979
(10th Cir.1992)).
Taking the reasoning of Shrum (which is, predictably, a
retaliation case) one step further, Plaintiff contends that the
District cannot logically claim that its interest in efficient
operations—an interest it was undeniably permitted to
vindicate by investigating student allegations of misconduct
by Plaintiff—justified interfering with Plaintiff's right to
associate freely with her union representative at a time when
she was under investigation. (Pl.'s Br. at 7–9.)
Plaintiff's argument is certainly appealing. Furthermore, it fits
neatly into the context of an associational claim based on
a prior restraint instead of retaliation. If the Tenth Circuit
correctly concluded that a unionized public employer could
not plausibly claim to have any interest that would be
adversely affected by free association between its employees
and the union, it is difficult to see how a public employer
could have any interest that would justify prohibiting future
contact between an employee and the union.
That being said, Plaintiff does not cite, and this Court has not
located, a single decision establishing that Shrum is settled
law in this Circuit. Moreover, the Tenth Circuit's reasoning
in Shrum suffers from a significant flaw. The Shrum court
engaged in a Pickering balancing of interests to reach what
appears to be a logically appealing conclusion: when a public
employer has negotiated and contracted with a union, it
ceases to have any legitimate efficiency interest that would
justify interfering with its employees' association with that
union. The problem, however, is that the Supreme Court
has made clear that Connick 's public concern requirement
is a threshold requirement that must be met before a court
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even gets to Pickering balancing. Roe, 543 U.S. at 84, 125
S.Ct. 521 (“[Plaintiff] fails the threshold [public concern]
test and Pickering balancing does not come into play.”);
Garcetti, 547 U.S. at 418, 126 S.Ct. 1951; see Harman,
140 F.3d at 117 (“Pickering 's balancing test applies only
when the employee speaks as a citizen upon matters of
public concern ....”) (internal quotation marks omitted).12 The
rationale for this threshold requirement can be traced to one
of the core principles of the Supreme Court's jurisprudence
in the area of public employee First Amendment claims:
“the Government, as an employer, must have wide discretion
and control over the management of its personnel and
internal affairs.” Connick, 461 U.S. at 151, 103 S.Ct. 1684.
Indeed, the government “may impose restraints on the jobrelated speech of public employees that would be plainly
unconstitutional if applied to the public at large.” NTEU,
513 U.S. at 465, 115 S.Ct. 1003. Shrum, at least on its
face, bypassed the public concern requirement altogether and
ruled for plaintiff *251 on the ground that the unionized
public employer could not plausibly assert an efficiencyrelated interest for Pickering purposes. The Tenth Circuit's
approach seems wholly at odds with the analytical framework
established by the Supreme Court. Under Pickering itself and
its progeny, a public employer need not justify regulation of
its employees' expression unless the public employee shows
that the expression touches on a matter of public concern.
However, it may be more sensible to read the Tenth Circuit's
decision in Shrum as implicitly holding that the plaintiff's
membership in his union—the associational activity that
allegedly prompted the adverse employment action—does
touch on a matter of public concern, thereby triggering the
Pickering balancing of interests. But this assumption is, at
least in this Circuit, also problematic, because it is far from
clear that union membership by itself touches on a matter
of public concern. See Cobb, 363 F.3d at 107 (“We have
not had occasion to decide whether union membership alone
touches on a matter of public concern ....”). More relevant for
purposes of Rutherford's claim is the fact that Connick and its
progeny, including the numerous decisions from this Circuit
cited above, indicate that a public employee's expression
on a quintessentially private matter like her employment
status does not rise to the level of a matter of public
concern, regardless of whether the person on the other end
of the employee's self-interested expression is her union
representative. It is hard to see why the association that causes
the public employee to engage in said expression should be
treated any differently.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

15

Rutherford v. Katonah-Lewisboro School Dist., 670 F.Supp.2d 230 (2009)

Still, it is fair to say that the parties have barely begun to
scratch the surface of the issues presented by Shrum. The
Court has the right to expect significantly better briefing from
the parties before addressing so significant a constitutional
question; it will be postponed for another day.
And so we turn to the issue that is dispositive for the two
individual defendants: qualified immunity.
D. Qualified Immunity
[14] Precisely because the law on the constitutional
questions discussed above is unsettled in this Circuit,
individual defendants Roelle and Benedict are, at a minimum,
entitled to qualified immunity from Plaintiff's claim that the
Directive restricted her freedom to associate with her union
in violation of her First Amendment rights.
[15] Public officials are entitled to qualified immunity if
“their conduct does not violate clearly established statutory
or constitutional rights of which a reasonable person would
have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818, 102
S.Ct. 2727, 73 L.Ed.2d 396 (1982). Public officials are thus
immune from federal constitutional claims “as long as their
actions could reasonably have been thought consistent with
the rights they are alleged to have violated.” Anderson v.
Creighton, 483 U.S. 635, 638, 107 S.Ct. 3034, 97 L.Ed.2d 523
(1987). Until recently, the qualified immunity inquiry was
always a two-step sequence: first, a court had to determine
whether, taking the facts in the light most favorable to the
party asserting the injury, a constitutional right was violated;
second, if the plaintiff had satisfied this first step, the court
would decide whether that right was clearly established at the
time of defendant's misconduct. See Saucier v. Katz, 533 U.S.
194, 201, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001). However,
under the Supreme Court's recent decision in Pearson v.
Callahan, 555 U.S. 223, 129 S.Ct. 808, 818, 172 L.Ed.2d
565 (2009), courts are now “permitted to exercise *252
their sound discretion in deciding which of the two prongs
of the qualified immunity analysis should be addressed first
in light of the circumstances in the particular case at hand.”
A court may therefore proceed directly to the (often more
easily answered) question of whether the alleged right was
clearly established without deciding whether there was, in
fact, a constitutional violation. Id. at 818–21 (offering several
examples of situations in which it may be sensible for a court
to bypass the first step in the Saucier sequence). In other
words, a district court may immediately reach what is often, in
qualified immunity cases, the critical inquiry: whether the law
was, in fact, well-settled—because if it was, “the immunity
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defense ordinarily should fail, since a reasonably competent
public official should know the law governing his conduct.”
Harlow, 457 U.S. at 818–19, 102 S.Ct. 2727.
At first blush, it might appear self-evident that the law
granting a public employee the right to associate freely with
her union representative is “well-established.” After all, the
Bill of Rights bars the government from interfering with any
citizen's right of free association.
However, this general proposition does not end the inquiry.
Analysis of whether a right is well-established “must be
undertaken in light of the specific context of the case, not
as a broad general proposition.” Saucier, 533 U.S. at 201,
121 S.Ct. 2151. This does not mean that an official action
is protected by qualified immunity unless the very action in
question has previously been held unlawful. But it does mean
that “in the light of pre-existing law the unlawfulness must be
apparent.” Anderson, 483 U.S. at 640, 107 S.Ct. 3034. And
where no opinion from the Supreme Court or from the Second
Circuit specifically addresses either of the constitutional
questions—whether the public concern requirement applies
outside the context of First Amendment retaliation claims
and, even if does, whether a certain subset of union-related
First Amendment cases are exempt from that requirement—
the law cannot be deemed well-settled for qualified immunity
purposes. Cf. Okin v. Vill. of Cornwall–on–Hudson Police
Dep't, 577 F.3d 415, 433 (2d Cir.2009) (“We look to Supreme
Court and Second Circuit precedent existing at the time of the
alleged violation to determine whether the conduct violated
a clearly established right.”); Velez v. Levy, 401 F.3d 75,
100–02 (2d Cir.2005) (rejecting qualified immunity defense
because previous Second Circuit decisions clearly established
the specific rights in question).
Shrum, ironically, proves the point: there, the Tenth Circuit
declined to grant qualified immunity to the defendant police
chief because it had already ruled, over a decade earlier,
that a unionized public employer was estopped for Pickering
purposes from claiming that its efficiency interests are
inconsistent with its employees' freedom to associate with the
union. See 449 F.3d at 1139. The law on this point was thus
well-settled (in the Tenth Circuit), and a police chief in that
circuit was charged with knowing that law. See id.
Here, the Court has determined that the public concern
requirement applies to Plaintiff's claim, and that the only
conceivable ground for finding a First Amendment violation
lies in Plaintiff's argument that her claim is exempt from the
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public concern requirement because it alleges interference
with union-related association. Plaintiff's argument is based
entirely on Shrum, a decision from the Tenth Circuit. Plaintiff
has not cited, and this Court has not located, a single decision
from this Circuit suggesting that Shrum would be adopted
by the Second Circuit. The individual defendants before this
Court are *253 local school officials in Westchester County.
They are not bound by the decision in Shrum (or Butcher ),
and so would not be charged with knowing that they could
be estopped from applying the public concern test because
the District had signed a union contract. Roelle and Benedict
are thus entitled to qualified immunity from Plaintiffs First
Amendment claim.
Even if this Court had determined that the public concern
requirement does not apply to any non-retaliation free
association claims, including the one asserted here, the
individual defendants would still be entitled to qualified
immunity because of the lack of any clear direction from a
controlling court in the specific context of this constitutional
question. Roelle and Benedict are certainly charged with
knowing about Pickering, Connick and their progeny, as well
as Cobb. Therefore, they were necessarily aware that only
speech or associational conduct implicating a matter of public
concern could support a First Amendment retaliation claim in
the Second Circuit. A reasonable school official apprised of
that well-developed body of law might well have concluded
—for many of the same reasons set forth above—that the
public concern requirement applied to all First Amendment
claims, not just to claims of First Amendment retaliation.
Furthermore, a reasonable school official also could (and
surely would) have concluded, especially after Garcetti, that
Plaintiff's association with her union representative during the
period of her suspension implicated only a matter of personal
interest, not a matter of public concern, particularly since the
Second Circuit in Cobb declined to decide whether union
membership in and of itself implicates any public concern.
In short, defendants Roelle and Benedict could have
reasonably concluded that they were not constitutionally
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prohibited from directing Plaintiff to have no communication
with any other District employee—even her union
representative—during the roughly ten weeks while they
investigated her conduct. That a private employer who issued
a similar directive might have committed some unfair labor
practice, or that the Directive might constitute a violation
of the collective bargaining agreement between the District
and its unionized employees,13 does not mean that the school
officials violated the First Amendment. Cf. Smith v. Ark. State
Highway Employees Local 1315, 441 U.S. 463, 464, 99 S.Ct.
1826, 60 L.Ed.2d 360 (1979) (“[T]he First Amendment is not
a substitute for the national labor relations laws.”).14
Qualified immunity thus protects individual defendants
Roelle and Benedict from suit on Plaintiff's First Amendment
claim. It is dismissed as to them. The District's motion for
judgment on the pleadings on that claim is denied, but the
legal issues identified above can be raised anew when the
District makes its inevitable motion for summary judgment.

CONCLUSION
For the reasons set forth above, the Court grants Defendants'
motion for judgment on the pleadings on both of Plaintiff's
substantive due process claims, including her right to privacy
claim. The Court also *254 grants judgment to the individual
defendants on Plaintiff's First Amendment claim on the
ground of qualified immunity. The Court does not grant
judgment for the District on Plaintiffs First Amendment
claim, which survives as against the District only. The docket
clerk is hereby directed to remove Defendants' motion for
judgment on the pleadings (Docket No. 6) from the Court's
list of pending motions.
All Citations
670 F.Supp.2d 230

Footnotes

1
2

Unless otherwise noted, the facts for this Rule 12(c) motion are taken from the allegations in Plaintiffs complaint.
In deciding a Rule 12(c) motion for judgment on the pleadings, a court follows the rules applicable to Rule 12(b)(6)
motions, and so may consider documents referenced in the complaint and documents that are in the plaintiff's possession
or that the plaintiff knew of and relied on in bringing suit. See U.S. Fid. & Guar. Co. v. Petroleo Brasileiro S.A.-Petrobras,
No. 98 Civ. 3099(JGK), 2001 WL 300735, at *2 (S.D.N.Y. Mar. 27, 2001); see also Rothman v. Gregor, 220 F.3d 81,
88–89 (2d Cir.2000); I. Meyer Pincus & Assocs., P.C. v. Oppenheimer & Co., Inc., 936 F.2d 759, 762 (2d Cir.1991). The
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Court has, therefore, considered the actual text of various documents, such as Benedict's June 10 letter, that Plaintiff
clearly referred to and relied on in bringing this action.
Item 5.11 goes on to direct “Employee No. 785 ... to produce at said medical examination any and all medical records
related to the present state of his/her health for the past three (3) years,” but that portion of Item 5.11 is not mentioned
in Plaintiff's complaint, and is not at issue in this litigation.
The June 10 Directive that forms the basis for Plaintiff's First Amendment claim cannot also serve as a basis for Plaintiff's
substantive due process claim. See County of Sacramento v. Lewis, 523 U.S. 833, 842, 118 S.Ct. 1708, 140 L.Ed.2d
1043 (1998). The Court therefore analyzes what Plaintiff refers to as the District's “gag order” (Pl.'s Br. at 7) in the First
Amendment context, infra at III, and not according to the “more generalized notion of substantive due process.” See
County of Sacramento, 523 U.S. at 842, 118 S.Ct. 1708. The Court notes, however, that the Directive could not support
Plaintiff's substantive due process claim because, like the rest of Defendants' conduct, it falls well short of shocking the
conscience.
Defendants assert that, as with all personnel resolutions, Plaintiffs situation was discussed only in executive session.
(Defs.' Mem. at 3.) The Court cannot consider this assertion on a motion for judgment on the pleadings. However, nothing
in the minutes that were posted on the website indicates that the Board went into executive session prior to passing
the Resolution. The minutes show that the Board went into executive session, but only after Plaintiff's matter had been
disposed of. (See Silverman Decl. Ex. F.)
Defendants assert in their reply brief that the District's collective bargaining agreement with Plaintiff's union expressly
permits the involuntary transfer of a teacher from one school to another. (Defs.' Reply Mem. in Further Supp. of Defs.'
Mot. to Dismiss, Apr. 15, 2009 (“Defs.' Reply”), at 1.) Obviously, the Court cannot consider this on a Rule 12(c) motion,
since the union contract is not alluded to in the complaint and so is not part of the record on this motion. If, however,
it is true that the union contract authorizes such transfers, then Plaintiff's argument about the transfer's being punitive
is not just meritless, but frivolous.
There can be no dispute that this case involves executive action, not legislation; as in O'Connor, Plaintiff challenges
actions taken by a school board, and not a statute, ordinance, or any other form of legislation.
Defendants urge in their reply brief that they did not intend to prevent Plaintiff from contacting her union representative.
(Defs.' Reply at 3.) If they did not so intend, then the Directive was overbroad, for it did not carve out the union
representative from other District employees, and it is fair to infer that Plaintiff's union representative was a District
employee (see Pl.'s Br. at 7). Defendants also claim that Plaintiff could have contacted counsel for her union, who is not
a District employee. (Defs.' Reply at 3.) Obviously, these assertions of fact go well beyond the text of the pleadings and
the documents referenced therein, and so cannot be considered on this motion.
Under the Pickering balancing test, courts determine the extent to which the government may permissibly regulate the
expression of its employees by balancing “the interest of the [employee], as a citizen, in commenting upon matters of
public concern and the interest of the State, as an employer, in promoting the efficiency of the public services it performs
through its employees.” Pickering, 391 U.S. at 578, 88 S.Ct. 1731.
The “gag order” was lifted at or about the time Plaintiff was transferred, so she was not prevented from talking to her
union representative about that personnel action. (See Silverman Decl. Ex. C; Pl.'s Br. at 7; Compl. ¶ 16.)
It is telling that in her brief Plaintiff argues first that the public concern requirement should not apply to her non-retaliation
case, and then that, whether or not it applies, her case belongs to a special subset of cases exempt from that requirement,
but not that the associational activity in question actually does touch on a matter of public concern. (See Pl.'s Br. at 7–9.)
Plaintiff's brief cannot be fairly read as conceding this point, but it certainly suggests that she recognizes that her desire
to confer with her union representative about her employment situation was a matter of her own self-interest.
Of course, a court may assume without deciding that the public concern requirement has been satisfied if it is clear that
the government would prevail in a balancing of interests—that is, in cases where the public concern question is a close
one, and the Pickering balancing test clearly favors the government (or some other factor mandates that the government
win), a court may bypass the public concern element for the sake of efficiency. See Sousa, 578 F.3d at 175 n. 8; see,
e.g., Blackman v. N.Y. City Transit Auth., 491 F.3d 95, 99–100 (2d Cir.2007) (assuming plaintiff's speech touched on
matter of public concern because balance of interests weighed in favor of Transit Authority); Cobb, 363 F.3d at 107
(assuming plaintiffs union membership touched on matter of public concern because plaintiff had failed to establish causal
connection between protected expression and adverse employment action).
The terms of the collective bargaining agreement are not before the Court on this Rule 12(c) motion for judgment on
the pleadings.
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Frankly, the Court very much doubts that Defendants ever thought about the fact that their broad Directive necessarily
barred Plaintiff from contacting her union representative. It may well not have been their intention to impose such an
impediment. But that is supposition, and unnecessary to the Court's conclusion.

End of Document
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Constitutional Law
Forfeiture or
relinquishment of rights

KeyCite Yellow Flag - Negative Treatment
Declined to Extend by Roberts v. Ward, 6th Cir.(Ky.), November 27, 2006

Constitutional Law
Conditions for
employment; relinquishment of rights

125 S.Ct. 521
Supreme Court of the United States

Government employee does not relinquish all
First Amendment rights otherwise enjoyed by
citizens just by reason of his or her employment;
on the other hand, governmental employer
may impose certain restraints on speech of
its employees that would be unconstitutional
if applied to the general public. U.S.C.A.
Const.Amend. 1.

CITY OF SAN DIEGO, CALIFORNIA et al.,
v.
John ROE.
No. 03–1669.
|
Dec. 6, 2004.
Synopsis
Background: Police officer who was discharged for
offering home-made, sexually explicit videos for sale on
online auction site sued police department, city, and his
supervisors under § 1983, alleging that his off-duty, nonwork-related activities could not be grounds for terminating
his employment. The United States District Court for the
Southern District of California, Judith N. Keep, J., dismissed
claim. Officer appealed. The Ninth Circuit Court of Appeals,
Fisher, Circuit Judge, 356 F.3d 1108,reversed and remanded.
Certiorari was granted.

Holdings: The Supreme Court held that:

90 Cases that cite this headnote
[2]

Under the First Amendment government
employees have the right to speak on matters
of public concern, typically matters concerning
government policies that are of interest to the
public at large, a subject on which public
employees are uniquely qualified to comment.
U.S.C.A. Const.Amend. 1.
107 Cases that cite this headnote
[3]

[2] officer's speech did not touch on “matter of public
concern” and thus was not subject to Pickering balancing.

15 Cases that cite this headnote
[4]

Constitutional Law
Officials

Constitutional Law
public safety officials

Police and other

Municipal Corporations
removal or suspension

West Headnotes (9)
[1]

Constitutional Law
Public or private
concern; speaking as “citizen”
When government employees speak or write
on their own time on topics unrelated
to their employment, speech can have
First Amendment protection, absent some
governmental justification far stronger than
mere speculation in regulating it. U.S.C.A.
Const.Amend. 1.

[1] officer's activities, though outside the workplace and
purportedly about subjects not related to his employment,
had injurious effect on mission of his employer and were not
entitled to First Amendment protection under NTEU line of
cases, and

Reversed.

Constitutional Law
Public or private
concern; speaking as “citizen”

Public Employees and

Grounds for

Off-duty activities of police officer, who
videotaped himself stripping off generic police
uniform and engaging in acts of masturbation
and who offered home-made videos for sale on
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online auction site, fell outside First Amendment
protection afforded by NTEU line of cases for
speech unrelated to employment and having no
effect on mission and purpose of employer;
although officer's activities took place outside
the workplace and purported to be about subjects
not related to his employment, police department
demonstrated legitimate and substantial interests
of its own that were compromised by officer's
speech. U.S.C.A. Const.Amend. 1.

[8]

Standard for determining whether government
employee's expression is of “public concern” for
First Amendment purposes is same standard used
to determine whether common law action for
invasion of privacy is present; “public concern”
is something that is subject of legitimate news
interest, i.e., subject of general interest and
of value and concern to public at time of
publication. U.S.C.A. Const.Amend. 1.

30 Cases that cite this headnote
[5]

Constitutional Law
services

193 Cases that cite this headnote
[6]

262 Cases that cite this headnote

Efficiency of public

Court evaluating restraints on public employee's
speech under First Amendment must balance
interests of employee, as citizen, in commenting
upon matters of public concern and interest
of State, as employer, in promoting efficiency
of public services it performs through its
employees. U.S.C.A. Const.Amend. 1.

Constitutional Law
Public or private
concern; speaking as “citizen”
In determining whether public employee's
speech is protected by First Amendment, speech
is entitled to Pickering balancing only when
employee speaks as citizen upon matters of
public concern rather than as employee upon
matters only of personal interest. U.S.C.A.
Const.Amend. 1.

Constitutional Law
Public or private
concern; speaking as “citizen”

[9]

Constitutional Law
public safety officials

Police and other

Municipal Corporations
removal or suspension

Grounds for

Speech of police officer, who videotaped
himself stripping off generic police uniform
and engaging in acts of masturbation and who
offered home-made videos for sale on online
auction site, did not touch on “matter of public
concern” and thus was not subject to Pickering
balancing as part of determination of whether it
was protected under First Amendment; activities
did nothing to inform the public about any aspect
of police department's functioning or operation,
and officer's expression was widely broadcast,
linked to his official status as police officer,
and designed to exploit his employer's image.
U.S.C.A. Const.Amend. 1.
41 Cases that cite this headnote

200 Cases that cite this headnote
[7]

Constitutional Law
Public or private
concern; speaking as “citizen”
Courts must examine content, form, and context
of given statement, as revealed by the whole
record, in assessing whether public employee's
speech addresses “matter of public concern”
for First Amendment purposes. U.S.C.A.
Const.Amend. 1.
183 Cases that cite this headnote

Opinion
**522 PER CURIAM.
*78 The city of San Diego (City), a petitioner here,
terminated a police officer, respondent, for selling videotapes
he made and for related activity. The tapes showed respondent
engaging in sexually explicit acts. Respondent brought suit
alleging, among other things, that the termination violated his
First and Fourteenth Amendment rights to freedom of speech.
The United States District Court for the Southern District of

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

2

Previous View

City of San Diego, Cal. v. Roe, 543 U.S. 77 (2004)
125 S.Ct. 521, 160 L.Ed.2d 410, 73 USLW 3331, 73 USLW 3334...

California granted the City's motion to dismiss. The Court of
Appeals for the Ninth Circuit reversed.
The petition for a writ of certiorari is granted, and the
judgment of the Court of Appeals is reversed.

I
Respondent John Roe, a San Diego police officer, made a
video showing himself stripping off a police uniform and
masturbating. He sold the video on the adults-only section
of eBay, the popular online auction site. His username was
“Code3stud@aol.com,” a wordplay on a high priority police
radio call. 356 F.3d 1108, 1110 (C.A.9 2004). The uniform
apparently was not the specific uniform worn by the San
Diego police, but it was clearly identifiable as a police
uniform. Roe also sold custom videos, as well as police
equipment, including official uniforms of the San Diego
Police Department (SDPD), and various other items such as
men's underwear. Roe's **523 eBay user profile identified
him as employed in the field of law enforcement.
Roe's supervisor, a police sergeant, discovered Roe's activities
when, while on eBay, he came across an official SDPD
police uniform for sale offered by an individual with the
username “Code3stud@aol.com.” He searched for other
items Code3stud offered and discovered listings for Roe's
videos depicting the objectionable material. Recognizing
Roe's picture, the sergeant printed images of certain of Roe's
offerings and shared them with others in Roe's chain of
command, including a police captain. The captain notified
the SDPD's *79 internal affairs department, which began
an investigation. In response to a request by an undercover
officer, Roe produced a custom video. It showed Roe, again in
police uniform, issuing a traffic citation but revoking it after
undoing the uniform and masturbating.
The investigation revealed that Roe's conduct violated
specific SDPD policies, including conduct unbecoming of
an officer, outside employment, and immoral conduct. When
confronted, Roe admitted to selling the videos and police
paraphernalia. The SDPD ordered Roe to “cease displaying,
manufacturing, distributing or selling any sexually explicit
materials or engaging in any similar behaviors, via the
internet, U.S. Mail, commercial vendors or distributors, or
any other medium available to the public.” Id., at 1111
(internal quotation marks omitted). Although Roe removed
some of the items he had offered for sale, he did not

change his seller's profile, which described the first two
videos he had produced and listed their prices as well
as the prices for custom videos. After discovering Roe's
failure to follow its orders, the SDPD—citing Roe for the
added violation of disobedience of lawful orders—began
termination proceedings. The proceedings resulted in Roe's
dismissal from the police force.
Roe brought suit in the District Court pursuant to Rev. Stat.
§ 1979, 42 U.S.C. § 1983, alleging that the employment
termination violated his First Amendment right to free
speech. In granting the City's motion to dismiss, the District
Court decided that Roe had not demonstrated that selling
official police uniforms and producing, marketing, and selling
sexually explicit videos for profit qualified as expression
relating to a matter of “public concern” under this Court's
decision in Connick v. Myers, 461 U.S. 138, 103 S.Ct. 1684,
75 L.Ed.2d 708 (1983).
In reversing, the Court of Appeals held Roe's conduct fell
within the protected category of citizen commentary on
matters of public concern. Central to the Court of Appeals'
conclusion was that Roe's expression was not an internal
workplace *80 grievance, took place while he was off duty
and away from his employer's premises, and was unrelated to
his employment. 356 F.3d, at 1110, 1113–1114.

II
[1] [2] [3] A government employee does not relinquish
all First Amendment rights otherwise enjoyed by citizens just
by reason of his or her employment. See, e.g., Keyishian
v. Board of Regents of Univ. of State of N. Y., 385 U.S.
589, 605–606, 87 S.Ct. 675, 17 L.Ed.2d 629 (1967). On the
other hand, a governmental employer may impose certain
restraints on the speech of its employees, restraints that
would be unconstitutional if applied to the general public.
The Court has recognized the right of employees to speak
on matters of public concern, typically matters concerning
government policies that are of interest to the public at
large, a subject on which public employees are uniquely
qualified to comment. See Connick, supra; **524 Pickering
v. Board of Ed. of Township High School Dist. 205, Will
Cty., 391 U.S. 563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968).
Outside of this category, the Court has held that when
government employees speak or write on their own time
on topics unrelated to their employment, the speech can
have First Amendment protection, absent some governmental
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justification “far stronger than mere speculation” in regulating
it. United States v. Treasury Employees, 513 U.S. 454, 465,
475, 115 S.Ct. 1003, 130 L.Ed.2d 964 (1995) (NTEU). We
have little difficulty in concluding that the City was not barred
from terminating Roe under either line of cases.

A
[4] In concluding that Roe's activities qualified as a matter
of public concern, the Court of Appeals relied heavily on the
Court's decision in NTEU. 356 F.3d, at 1117. In NTEU it was
established that the speech was unrelated to the employment
and had no effect on the mission and purpose of the employer.
The question was whether the Federal Government could
impose certain monetary limitations on outside *81 earnings
from speaking or writing on a class of federal employees.
The Court held that, within the particular classification of
employment, the Government had shown no justification for
the outside salary limitations. The First Amendment right
of the employees sufficed to invalidate the restrictions on
the outside earnings for such activities. The Court noted
that throughout history public employees who undertook to
write or to speak in their spare time had made substantial
contributions to literature and art, 513 U.S., at 465, 115 S.Ct.
1003, and observed that none of the speech at issue “even
arguably [had] any adverse impact” on the employer, ibid.
The Court of Appeals' reliance on NTEU was seriously
misplaced. Although Roe's activities took place outside the
workplace and purported to be about subjects not related
to his employment, the SDPD demonstrated legitimate and
substantial interests of its own that were compromised by his
speech. Far from confining his activities to speech unrelated
to his employment, Roe took deliberate steps to link his videos
and other wares to his police work, all in a way injurious to
his employer. The use of the uniform, the law enforcement
reference in the Web site, the listing of the speaker as “in
the field of law enforcement,” and the debased parody of
an officer performing indecent acts while in the course of
official duties brought the mission of the employer and the
professionalism of its officers into serious disrepute. 356 F.3d,
at 1111 (internal quotation marks omitted).
The Court of Appeals noted the City conceded Roe's activities
were “unrelated” to his employment. Id., at 1112, n. 4.
In the context of the pleadings and arguments, the proper
interpretation of the City's statement is simply to underscore
the obvious proposition that Roe's speech was not a comment

on the workings or functioning of the SDPD. It is quite a
different question whether the speech was detrimental to the
SDPD. On that score the City's consistent position has been
that the speech is contrary to its regulations and harmful to the
proper functioning of the police force. The present *82 case
falls outside the protection afforded in NTEU. The authorities
that instead control, and which are considered below, are this
Court's decisions in Pickering, supra, Connick, 461 U.S. 138,
103 S.Ct. 1684, and the decisions which follow them.

B
[5] To reconcile the employee's right to engage in speech and
the government employer's **525 right to protect its own
legitimate interests in performing its mission, the Pickering
Court adopted a balancing test. It requires a court evaluating
restraints on a public employee's speech to balance “the
interests of the [employee], as a citizen, in commenting upon
matters of public concern and the interest of the State, as an
employer, in promoting the efficiency of the public services
it performs through its employees.” 391 U.S., at 568, 88 S.Ct.
1731; see also Connick, supra, at 142, 103 S.Ct. 1684.
Underlying the decision in Pickering is the recognition that
public employees are often the members of the community
who are likely to have informed opinions as to the operations
of their public employers, operations which are of substantial
concern to the public. Were they not able to speak on these
matters, the community would be deprived of informed
opinions on important public issues. See 391 U.S., at 572,
88 S.Ct. 1731. The interest at stake is as much the public's
interest in receiving informed opinion as it is the employee's
own right to disseminate it.
Pickering did not hold that any and all statements by a public
employee are entitled to balancing. To require Pickering
balancing in every case where speech by a public employee
is at issue, no matter the content of the speech, could
compromise the proper functioning of government offices.
See Connick, supra, at 143, 103 S.Ct. 1684. This concern
prompted the Court in Connick to explain a threshold inquiry
(implicit in Pickering itself) that in order to merit Pickering
balancing, a public employee's speech must touch on a matter
of “public *83 concern.” 461 U.S., at 143, 103 S.Ct. 1684
(internal quotation marks omitted).
In Connick, an assistant district attorney, unhappy with her
supervisor's decision to transfer her to another division,
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circulated an intraoffice questionnaire. The document
solicited her co-workers' views on, inter alia, office transfer
policy, office morale, the need for grievance committees, the
level of confidence in supervisors, and whether employees
felt pressured to work in political campaigns. See id., at 141,
103 S.Ct. 1684.

[9] Applying these principles to the instant case, there is
no difficulty in concluding that Roe's expression does not
qualify as a matter of public concern under any view of the
public concern test. He fails the threshold test and Pickering
balancing does not come into play.

Connick is controlling precedent, but to show why this is not
[6] Finding that—with the exception of the final question— a close case it is instructive to note that even under the view
expressed by the dissent in Connick from four Members of the
the questionnaire touched not on matters of public concern but
Court, the speech here would not come within the definition
on internal workplace grievances, the Court held no Pickering
of a matter of public concern. The dissent in Connick would
balancing was required. 461 U.S., at 141, 103 S.Ct. 1684.
have held that the entirety of the questionnaire circulated
To conclude otherwise would ignore the “common-sense
by the employee “discussed subjects that could reasonably
realization that government offices could not function if every
be expected to be of interest to persons seeking to develop
employment decision became a constitutional matter.” Id., at
informed opinions about the manner in which ... an elected
143, 103 S.Ct. 1684. Connick held that a public employee's
official charged with managing a vital governmental agency,
speech is entitled to Pickering balancing only when the
discharges his responsibilities.” 461 U.S., at 163, 103 S.Ct.
employee speaks “as a citizen upon matters of public concern”
1684 (opinion of Brennan, J.). No similar purpose could
rather than “as an employee upon matters only of personal
be attributed to the employee's speech in the present case.
interest.” 461 U.S., at 147, 103 S.Ct. 1684.
Roe's activities did nothing to inform the public about any
aspect of the SDPD's functioning or operation. Nor were
[7]
[8] Although the boundaries of the public concern
Roe's activities anything like the private remarks at issue
test are not well defined, Connick provides some guidance.
in Rankin, where one co-worker commented to another coIt directs courts to examine the “content, form, and context
worker on an item of political news. Roe's expression was
of a given statement, as revealed by the whole record” in
widely broadcast, linked to his official status as a police
assessing whether an employee's speech addresses a matter of
officer, and designed to exploit his employer's image.
public concern. Id., at 146–147, 103 S.Ct. 1684. In addition,
it notes that the standard for determining whether expression
The speech in question was detrimental to the mission and
is of public concern is the same standard used to determine
functions of the employer. There is no basis for finding that
whether a common-law action for invasion of privacy is
it was of concern to the community as the Court's cases have
present. Id., at 143, n. 5, 103 S.Ct. 1684. That standard is
*85 understood that term in the context of restrictions by
established by our decisions in Cox Broadcasting Corp. v.
governmental entities on the speech of their employees.
Cohn, 420 U.S. 469, 95 S.Ct. 1029, 43 L.Ed.2d 328 (1975),
and Time, Inc. v. Hill, 385 U.S. 374, 387–388, 87 S.Ct.
The judgment of the Court of Appeals is
534, 17 L.Ed.2d 456 (1967). These cases make clear that
public **526 concern is something that is a *84 subject
Reversed.
of legitimate news interest; that is, a subject of general
interest and of value and concern to the public at the time of
publication. The Court has also recognized that certain private
All Citations
remarks, such as negative comments about the President of
the United States, touch on matters of public concern and
543 U.S. 77, 125 S.Ct. 521, 160 L.Ed.2d 410, 73 USLW 3331,
should thus be subject to Pickering balancing. See Rankin v.
73 USLW 3334, 150 Lab.Cas. P 59,918, 22 IER Cases 1,
McPherson, 483 U.S. 378, 107 S.Ct. 2891, 97 L.Ed.2d 315
04 Cal. Daily Op. Serv. 10,625, 2004 Daily Journal D.A.R.
(1987).
14,395, 18 Fla. L. Weekly Fed. S 21
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SUMMARY
Appeal, in the first above-entitled proceeding, on
constitutional grounds, from an order of the Appellate
Division of the Supreme Court in the Second Judicial
Department, entered December 19, 2012. The Appellate
Division (1) reversed, on the law, an order of the Supreme
Court, Nassau County (R. Bruce Cozzens, Jr., J.; op 2010 NY
Slip Op 33915[U] [2010]), entered in a proceeding pursuant
to CPLR article 75, which had denied the petition to vacate
an arbitration award made in connection with a compulsory
arbitration pursuant to Education Law § 3020-a; (2) granted
the petition; and (3) vacated the award.
Appeal, in the second above-entitled proceeding, on
constitutional grounds, from an order of the Appellate
Division of the Supreme Court in the Second Judicial
Department, entered August 14, 2013. The Appellate

Division (1) reversed, on the law, an order of the Supreme
Court, Nassau County (Vito M. DeStefano, J.; op 32 Misc 3d
1208[A], 2011 NY Slip Op 51210[U] [2011]), entered in a
proceeding pursuant to CPLR article 75, which had denied
the petition to vacate an arbitration award made in connection
with a compulsory arbitration pursuant to Education Law §
3020-a; and (2) granted the petition.
Matter of Santer v Board of Educ. of E. Meadow Union Free
Sch. Dist., 101 AD3d 1026, reversed.
Matter of Lucia v Board of Educ. of E. Meadow Union Free
Sch. Dist., 109 AD3d 545, reversed.
HEADNOTES
Constitutional Law
Freedom of Speech
Picketing by Teachers in Front of School
(1) In related proceedings to vacate arbitration awards finding
petitioner teachers guilty of misconduct related to a teachers'
union picketing demonstration that took place on a public
street in front of a school, the demonstration, which consisted
of petitioners and others displaying picketing signs from
*252 their cars parked where parents were dropping their
children off at school, was a form of “speech” protected by
the First Amendment. As a general matter, peaceful picketing
is an expressive activity involving speech protected by the
First Amendment. The evidence at the arbitration hearings
provided a rational basis for the affirmed finding of fact by
the arbitrators that, on the morning in question, petitioners
engaged in picketing from their cars parked on the street in
front of the school. Although the arbitrators also determined
that petitioners intended to create a disruption by parking
in the student drop-off area, that finding did not, under the
circumstances here, deprive petitioners' picketing activity of
its status as speech.

Schools
Teachers
Disciplinary
Proceedings—Teachers
Constitutionally Protected Activity

Engaging

in

(2) In related proceedings to vacate arbitration awards
finding petitioner teachers guilty of misconduct related to
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a teachers' union picketing demonstration that took place
on a public street in front of a school, respondent school
district satisfied its burden under Pickering v Board of
Ed. of Township High School Dist. 205, Will Cty. (391
US 563 [1968]) of proving that the discipline imposed on
petitioners was justified. Although petitioners' speech as
embodied in the parking demonstration, which consisted of
petitioners and others displaying picketing signs from their
cars parked where parents were dropping their children off
at school, was protected by the First Amendment, petitioners'
interests in engaging in that constitutionally protected speech
in a manner that interfered with the safety of students
were outweighed by respondent school district's interests
in maintaining an orderly, safe school. Under the two-part
Pickering test, a court must determine whether the speech
which led to an employee's discipline related to a matter
of public concern, and whether the public employer met its
burden of demonstrating that the discipline arising out of
the employee's protected activity was justified. Petitioners'
speech was on a matter of public concern, but respondent met
its burden of proving that petitioners' speech was disruptive
enough to justify the imposition of discipline. Respondent's
interests in ensuring the safety of its students and maintaining
orderly operations at the school were legitimate, and the
evidence adduced at the hearings showed that the parking
demonstration created dangerous traffic conditions in front of
the school that could have injured a student and that caused
actual disruption to the school's operations. The evidence
was sufficient to justify respondent's discipline of petitioners,
and respondent was not required to prove that a student
was actually injured for the Pickering balance to tip in
respondent's favor.

RESEARCH REFERENCES
Am Jur 2d, Constitutional Law §§ 465, 470, 529, 548; Am Jur
2d, Schools §§ 240, 245.
NY Jur 2d, Constitutional Law §§ 266, 273, 285; NY Jur
2d, Employment Relations § 715; NY Jur 2d, Schools,
Universities, and Colleges §§ 303, 317, 325, 328.
US Const. 1st Amend.
ANNOTATION REFERENCE
See ALR Index under Discipline and Disciplinary Actions;
*253 Freedom of Speech and Press; Picketing; Teachers and
Instructors.

FIND SIMILAR CASES ON WESTLAW
Database: NY-ORCS
Query: teacher /s picket! & protected /4 speech
POINTS OF COUNSEL
Littler Mendelson, P.C., New York City (George B. Pauta,
Craig R. Benson and Ethan D. Balsam of counsel), for
appellant in the first and second above-entitled proceedings.
The Board of Education of East Meadow Union Free School
District did not violate Richard Santer's and Barbara Lucia's
First Amendment rights given that the March 2, 2007 parking
activity did not constitute protected speech, the district's
motive in imposing discipline was not Santer's or Lucia's
purported speech and the Pickering balancing test weighs
heavily in favor of the district. (Locurto v Giuliani, 447 F3d
159; Bernheim v Litt, 79 F3d 318; Cioffi v Averill Park Cent.
School Dist. Bd. of Educ., 444 F3d 158; Blackman v New York
City Tr. Auth., 491 F3d 95; Melzer v Board of Educ. of City
School Dist. of City of N.Y., 336 F3d 185; United States v
Treasury Employees, 513 US 454; San Diego v Roe, 543 US
77; Rankin v McPherson, 483 US 378; Morse v Frederick,
551 US 393; Tinker v Des Moines Independent Community
School Dist., 393 US 503.)
Sherry B. Bokser, New York City, and Richard E.
Casagrande, for respondent in the first above-entitled
proceeding.
Proper application of the Pickering test to the undisputed
facts of this case establishes that the Board of Education of
East Meadow Union Free School District violated Richard
Santer's First Amendment rights when it disciplined him for
his lawful speech, on a public street during nonwork hours,
about an ongoing labor dispute. (Garrison v Louisiana, 379
US 64; Dun & Bradstreet, Inc. v Greenmoss Builders, Inc.,
472 US 749; First Nat. Bank of Boston v Bellotti, 435 US
765; Virginia v Black, 538 US 343; New York v Ferber, 458
US 747; O'Neill v Oakgrove Constr., 71 NY2d 521; Miller
v California, 413 US 15; Chaplinsky v New Hampshire, 315
US 568; Schenck v United States, 249 US 47; United States v
Treasury Employees, 513 US 454.)
Sherry B. Bokser, New York City, and Richard E.
Casagrande, for respondent in the second above-entitled
proceeding.
Proper application of the Pickering test to the undisputed facts
of this *254 case establishes that the Board of Education
of East Meadow Union Free School District violated Barbara
Lucia's First Amendment rights when it disciplined her
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for participation in the union's lawful, parked-car picketing
activity, on a public street during non-work hours, to publicize
the ongoing labor dispute. (Garrison v Louisiana, 379 US
64; Dun & Bradstreet, Inc. v Greenmoss Builders, Inc., 472
US 749; First Nat. Bank of Boston v Bellotti, 435 US 765;
Virginia v Black, 538 US 343; New York v Ferber, 458 US
747; O'Neill v Oakgrove Constr., 71 NY2d 521; Miller v
California, 413 US 15; Chaplinsky v New Hampshire, 315
US 568; Schenck v United States, 249 US 47; United States v
Treasury Employees, 513 US 454.)
Jay Worona, Latham, and Kimberly A. Fanniff for New York
State School Boards Association, amicus curiae in the first
above-entitled proceeding.
The interest of the Board of Education of East Meadow
Union Free School District in the safe and efficient provision
of services to students outweighed Richard Santer's alleged
exercise of free speech rights through his participation in a
protest that intentionally created a health and safety hazard.
(Schenck v United States, 249 US 47; Chaplinsky v New
Hampshire, 315 US 568; Watts v United States, 394 US 705;
FCC v Pacifica Foundation, 438 US 726; Pickering v Board
of Ed. of Township High School Dist. 205, Will Cty., 391 US
563; Connick v Myers, 461 US 138; Rankin v McPherson, 483
US 378; Waters v Churchill, 511 US 661; Lewis v Cowen, 165
F3d 154; Jackler v Byrne, 658 F3d 225.)
OPINION OF THE COURT
Abdus-Salaam, J.
This appeal involves a teachers' union picketing
demonstration that took place on a public street in front
of Woodland Middle School (Woodland) in Nassau County.
On the morning of March 2, 2007, petitioners-respondents
Richard Santer and Barbara Lucia and other members of
the East Meadow Teachers Association (EMTA) displayed
picketing signs from their cars parked where parents were
dropping their children off at school. Respondent-appellant
Board of Education of the East Meadow Union Free School
District (the District) charged petitioners with misconduct
related to the demonstration, alleging that petitioners created
a health and safety risk by parking their cars so that students
had to be dropped off in the middle of the street instead of
at curbside. After their respective hearings, petitioners were
found guilty of misconduct and directed to pay a fine.
*255 Petitioners thereafter commenced these proceedings
to vacate the arbitration awards, arguing that the disciplinary
proceedings commenced against them, and the discipline
ultimately imposed, violated their right to free speech under

the First Amendment to the United States Constitution.
Supreme Court denied the petitions but the Appellate
Division reversed in each case. Applying the two-part
balancing test from Pickering v Board of Ed. of Township
High School Dist. 205, Will Cty. (391 US 563 [1968]), the
court concluded, first, that petitioners' speech addressed a
matter of public concern and, second, that the District failed
to meet its burden of demonstrating that petitioners' exercise
of their free speech rights “so threatened the school's effective
operation as to justify the imposition of discipline” (Matter
of Santer v Board of Educ. of E. Meadow Union Free Sch.
Dist., 101 AD3d 1026, 1028 [2d Dept 2012]; Matter of Lucia
v Board of Educ. of E. Meadow Union Free Sch. Dist., 109
AD3d 545, 547 [2d Dept 2013]).
We agree with the Appellate Division that the picketing
demonstration, a form of “speech” protected by the First
Amendment, addressed a matter of public concern. We come
out differently, however, on the second step of the Pickering
test. Viewing the record evidence in light of established
federal precedent, we conclude that petitioners' interests in
engaging in constitutionally protected speech in the particular
manner that was employed on the day in question were
outweighed by the District's interests in safeguarding students
and maintaining effective operations at Woodland. The
District also satisfied its burden of proving that the discipline
imposed here was justified because petitioners created a
potential yet substantial risk to student safety and an actual
disruption to school operations. We therefore reverse.
I.
At all relevant times, petitioners were teachers at Woodland
and members of the EMTA, the collective bargaining unit for
the District's teachers. The collective bargaining agreement
(CBA) expired on September 1, 2004, and for several years
following its expiration, the District and the EMTA were
unable to reach an agreement over a new CBA. To express
their dissatisfaction with the lack of progress, teachers at
Woodland engaged in weekly protest activities, including
picketing, for over two years prior to the demonstration on
March 2, 2007. **2 The teachers generally picketed on
Monday and Friday mornings, usually *256 by walking
along the sidewalk in front of Woodland carrying union
signs as students were arriving for school. Woodland includes
grades six through eight, and its students are between 11 and
14 years old. Students typically begin arriving at Woodland
at 7:30 a.m. for homeroom class, which begins at 8:12 a.m.
Teachers must report to work by 7:55 a.m.; those who drive to
Woodland generally park in a teachers' lot behind the school.
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Woodland is located on the north side of Wenwood Drive,
a relatively narrow, two-way public street that runs in front
of the school's main entrance. On an average school day
morning, approximately 100 parents drive down Wenwood
Drive, pull alongside the curb, and drop off their children at
school. The north side of the street has two curb cuts giving
access to the sidewalk and pathways that lead to the school
buildings. Children exiting cars on the north side generally
may proceed directly from the curb to the school without
setting foot in the street. Children who are dropped off on the
south side of the street, however, must wait at the curb and
cross the street as traffic permits.
During the week of February 26, 2007, Woodland EMTA
members held a meeting, at which Santer was present,1 to
plan a picketing demonstration to be held on March 2nd.
The weather forecast called for heavy rain that day, and the
members, evidently not wanting to stand out in the rain but
also not wanting to cancel the demonstration due to inclement
weather, voted to park their cars along Wenwood Drive and
place picketing signs in their car windows so that parents,
seeing the signs as they drove by, would be reminded of the
ongoing labor negotiations. Santer did not vote because he
was the EMTA's building president but he “spoke against”
the proposed parking demonstration. According to his hearing
testimony, Santer told his colleagues that they could not
park in front of the curb cuts on Wenwood Drive because it
2

was illegal to block access to them. The members amended
their vote to keep the curb cuts clear, but Santer still “never
personally supported” *257 the demonstration because he
was concerned about student safety. Particularly, Santer
“didn't want someone doing something stupid [like] pulling
out at 7:50 [a.m.] and hitting a kid.”
At approximately 7:30 a.m. on March 2nd, 16 EMTA
members parked their cars—eight in total—in front of
Woodland along both sides of Wenwood Drive. The weather
was rainy as forecasted. The participants parked in legal
parking spots off of school property and, as planned, did not
block any of the curb cuts. Santer testified that the participants
placed picketing signs in their car windows facing the street
“so parents going by would see them.”
While the participants' cars were parked on Wenwood Drive,
parents dropping off **3 their children could not pull their
cars alongside the curb as they regularly did each morning.
Because the curb cuts were only about one car-length long,
parents would have had to parallel park into them to reach

the curb, which proved too difficult on such a narrow twoway street. Consequently, parents driving on both sides of
Wenwood Drive had to stop their cars in the middle of
the street to drop off their children. This caused traffic to
become congested in both directions, and children had to
cross through the traffic in the rain to reach the school.
At around 7:30 a.m., Woodland's dean of students, Terrence
Chase, and principal, James Lethbridge, observed the
teachers' parked cars from inside the school; they could
also see the ensuing traffic backup on Wenwood Drive and
students having to exit cars in the middle of the street. Chase
and Lethbridge testified that the cars were parked end-to-end
on both sides of the street for the entire length of the school.
The administrators agreed that traffic on Wenwood Drive was
much worse than usual as a result of the parked cars, and
that they had never before seen parents drop off children
in the middle of the street as they were required to do that
morning. According to Lethbridge, the parked cars created
“a very dangerous situation” by forcing children to exit cars
in the middle of the street and “walk[ ] between cars” to get
to the school. Neither administrator, nor any District official,
asked the participants to move their cars or assisted children
in crossing the street, however. In *258 fact, Lethbridge
and Chase watched the events unfold from inside the school
building.3
As the parents' cars became more and more backed up,
Lethbridge called the police because, in his judgment,
they were best equipped to handle the “traffic situation.”
Meanwhile, secretaries in Woodland's main office fielded a
number of phone calls from parents concerned about the
traffic backup on Wenwood Drive. Several teachers also
called to report that they would be late because of the traffic.
Ultimately, 16 of the 19 teachers who arrived late to work
on March 2nd cited traffic as their excuse. To compensate
for the unprecedented amount of tardy teachers, Chase and
Lethbridge had to arrange for coverage of homeroom classes
so children would not be left unattended in the classrooms.
The parking demonstration concluded at approximately 7:50
a.m. It is undisputed that no child was hurt during the
demonstration. Also, the police never intervened because,
according to Lethbridge, they arrived after the demonstration
had concluded. As Santer entered the school (he and Lucia
arrived on time), Lethbridge directed him to his office, where
he asked Santer to explain why he and the other teachers had
parked in front of the school and blocked the drop off area.
Santer stated that the teachers were informing the public about
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the EMTA's ongoing labor dispute with the District and that
they had a legal right to park along Wenwood Drive, as signs
on that street only prohibited parking between 8:00 a.m. and
4:00 p.m. Lethbridge later asked Lucia if she had participated
in the demonstration, and Lucia refused to respond to his
questions because they involved what she did on her personal
time. **4
On March 16, 2007, the District commenced disciplinary
proceedings pursuant to Education Law § 3020-a against
petitioners and other teachers who had allegedly participated
in the picketing demonstration. The District preferred a single
charge of misconduct against petitioners, which stated that,
on March 2nd, they
“intentionally created a health and safety risk by purposely
situating [their] vehicle[s] alongside the *259 curb on
Wenwood Drive in front of the Woodland Middle School
in order to preclude children from being dropped off at
curbside. The action resulted in children being dropped off
in the middle of the street which resulted in an otherwise
avoidable and unnecessary health and safety hazard.”
There is no dispute that this was the first time the District took
disciplinary action against Woodland teachers for picketing
over the collective bargaining dispute, and that teachers
at Woodland have continued to hold weekly picketing
demonstrations without receiving discipline.
After their respective hearings, petitioners were found guilty
of the misconduct charge and assessed a fine of $500 to
Santer and $1,000 to Lucia. In their decisions, the arbitrators
acknowledged that the parking demonstration was conducted
on public property while petitioners were off duty, and that
their cars were legally parked. The arbitrators nonetheless
concluded that petitioners intended to (and did) disrupt the
student drop-off on Wenwood Drive, and that the parked cars
created a health and safety risk to children who had to be
dropped off in the middle of a busy street in the rain.4 While
it was “fortunate” that no child was injured, the arbitrators
determined that fact was irrelevant to their findings that
petitioners' intentional conduct posed a potential threat to
student safety.
Petitioners thereafter commenced separate CPLR article 75
proceedings to vacate the arbitration awards imposed against
them. Supreme Court denied the petitions, holding that the
arbitrators' determinations do not violate a strong public
policy, are not irrational, and do not exceed a specific
enumerated limitation of the arbitrators' power.5 Petitioners
appealed.

*260 The Appellate Division, in separate decisions, reversed
the Supreme Court orders, granted the petitions, and vacated
the arbitration awards (see Matter of Santer, 101 AD3d
at 1026; Matter of Lucia, 109 AD3d at 546). The court
first held that the evidence at the hearings **5 provided a
rational basis for the arbitrators' decisions, and the awards
were not arbitrary and capricious (Matter of Santer, 101
AD3d at 1027; Matter of Lucia, 109 AD3d at 547). Noting
that petitioners argued that the District's disciplinary actions
violated their First Amendment rights, the court proceeded
to analyze those claims under Pickering (see Matter of
Santer, 101 AD3d at 1027-1028). Applying the first step of
the Pickering test, the court determined that petitioners' “
‘speech’ regarding collective bargaining issues indisputably
addressed matters of public concern” (id. at 1028; Matter
of Lucia, 109 AD3d at 547). As for the second step,
which requires balancing the employee's interest in free
speech against the employer's interest in effective government
operations, the court concluded that “despite the evidence
establishing that the manner in which the protest was
carried out interfered with the safe and effective drop-off
of students” (Matter of Santer, 101 AD3d at 1028), the
District failed to meet its burden of showing that petitioners'
exercise of their First Amendment “rights so threatened the
school's effective operation as to justify the imposition of
discipline” (id.; Matter of Lucia, 109 AD3d at 547). The court
further cautioned in Matter of Santer that “[t]he disciplinary
measures imposed [here] . . . would likely have the effect of
chilling speech on an important matter of public concern—the
negotiation of a collective bargaining agreement” (101 AD3d
at 1029).6
The District now appeals as of right pursuant to CPLR 5601
(b) (1) from both Appellate Division orders of reversal.
II.
Education Law § 3020-a (5) requires a court to review an
arbitrator's determination pursuant to CPLR 7511, which
*261 permits vacatur of an award on three narrow
grounds: “it violates a strong public policy, is irrational, or
clearly exceeds a specifically enumerated limitation on the
arbitrator's power” (Matter of United Fedn. of Teachers, Local
2, AFT, AFL-CIO v Board of Educ. of City School Dist.
of City of N.Y., 1 NY3d 72, 79 [2003] [internal quotation
marks omitted]; see CPLR 7511 [b] [1]). “[T]he scope of the
public policy exception to an arbitrator's power to resolve
disputes is extremely narrow” (Matter of United Fedn. of
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Teachers, 1 NY3d at 80), and “[c]ourts will only intervene
in the arbitration process in those ‘cases in which public
policy considerations, embodied in statute or decisional
law, prohibit, in an absolute sense, particular matters being
decided or certain relief being granted by an arbitrator’ ” (City
School Dist. of the City of N.Y. v McGraham, 17 NY3d
917, 919 [2011], quoting Matter of Sprinzen [Nomberg], 46
NY2d 623, 631 [1979]; see also Matter of New York State
Correctional Officers & Police Benevolent Assn. v State of
New York, 94 NY2d 321, 327 [1999]). “Where, as here,
parties are subject to compulsory arbitration, the award must
satisfy an additional layer of judicial scrutiny—it ‘must have
evidentiary support and cannot be arbitrary and capricious'
” (McGraham, 17 NY3d at 919, quoting Matter of Motor Veh.
Acc. Indem. Corp. v Aetna Cas. & Sur. Co., 89 NY2d 214,
223 [1996]). **6

First Amendment rights at the schoolhouse door, . . . it is
plain that those rights are somewhat diminished in public
employment” (Melzer, 336 F3d at 192).

Although the Appellate Division determined that the
awards satisfied the “additional layer of judicial
scrutiny” (McGraham, 17 NY3d at 919) in that they are
supported by a rational basis and are not arbitrary and
capricious (see Matter of Lucia, 109 AD3d at 547; Matter
of Santer, 101 AD3d at 1027), the court did not identify
which of the narrow grounds under CPLR 7511 (b) (1) it
relied upon in vacating the awards (see generally Matter of
United Fedn. of Teachers, 1 NY3d at 79). Parsing the court's
reasoning, however, it appears the awards were vacated on
the ground that they violate a strong public policy against
disciplinary actions that “chill[ ]” teachers' constitutionally
protected speech related to the collective bargaining process
(Matter of Santer, 101 AD3d at 1029).

(1) It is established that, as a general matter, “peaceful
picketing” is an “expressive activit[y] involving ‘speech’
protected by the First Amendment” ( **7 United States v
Grace, 461 US 171, 176-177 [1983], citing e.g. Carey v
Brown, 447 US 455, 460 [1980]; Gregory v Chicago, 394 US
111, 112 [1969]). The arbitrators determined here that, on the
morning of March 2, 2007, petitioners engaged in picketing
from their cars parked on Wenwood Drive. The evidence
at the hearings provided a rational basis for this finding of
fact, affirmed by the courts below, and *263 had it been
made in error, we still would not be compelled to vacate the
arbitration awards (see Matter of New York State Correctional
Officers & Police Benevolent Assn., 94 NY2d at 326 [“(E)ven
in circumstances where an arbitrator makes errors of law or
fact, courts will not assume the role of overseers to conform
the award to their sense of justice”]; Matter of Sprinzen, 46

It is well settled that a public employer may not discharge
or retaliate against an employee based on that employee's
exercise of the right of free speech (see Rankin v McPherson,
483 US 378, 384 [1987]; see also Locurto v Giuliani, 447
F3d 159, 183 [2d Cir 2006]). Equally well settled, however,
is that “the State has interests as an employer in regulating
the speech of its employees that differ significantly from
those it possesses in *262 connection with regulation of the
speech of the citizenry in general” (Pickering, 391 US at 568),
meaning that public employers “may impose restraints on
the First Amendment activities of its employees that are jobrelated even when such restraints would be unconstitutional
if applied to the public at large” (Melzer v Board of Educ.
of City School Dist. of City of N.Y., 336 F3d 185, 192 [2d
Cir 2003], citing United States v National Treasury Empls.
[National Treasury], 513 US 454, 465 [1995]). Thus, although
“public employees like . . . teacher[s] do not leave their

The District argues that, as a threshold matter, petitioners'
parking demonstration did not qualify as a form of “speech”
entitled to First Amendment protection.7 To support this
claim, the District relies on the Supreme Court's decision in
Texas v Johnson (491 US 397 [1989]), in which the Court
explained that “conduct possesses sufficient communicative
elements to bring the First Amendment into play” if there
was “ ‘an intent to convey a particularized message . . . ,
and the likelihood was great that the message would be
understood by those who viewed it’ ” (491 US at 404,
quoting Spence v Washington, 418 US 405, 410-411 [1974]
[alterations omitted]).

NY2d at 629).8 Moreover, although the arbitrators determined
that petitioners intended to create a disruption by parking
in the student drop-off area, that finding does not, under
these circumstances, deprive petitioners' picketing activity
of its status as “speech.” Accordingly, we conclude that
petitioners' demonstration constituted “speech” subject to
First Amendment strictures, and now consider that speech in
the context of the Pickering balancing test.
Under Pickering, the determination whether a public
employer has properly disciplined a public employee “for
engaging in speech requires ‘a balance between the interests
of the [employee], as a citizen, in commenting upon matters
of public concern and the interest of the [public] . . . employer,
in promoting the efficiency of the public services it performs
through its employees' ” (Rankin, 483 US at 384, quoting
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Pickering, 391 US at 568). This balancing test recognizes
that the public employer must be permitted a level of control
over its employees so it may fulfill essential services, such
as public safety and education, efficiently and effectively
(see Connick v Myers, 461 US 138, 150-151 [1983]; see
also Waters v Churchill, 511 US 661, 675 [1994 plurality]),
but also that “[v]igilance is necessary” to ensure public
employers do not use their authority “to silence discourse . . .
not because it hampers public functions but simply because
superiors disagree with the content of [the] employees'
speech” (Rankin, 483 US at 384).
The Pickering test involves a two-part inquiry, the
first part being “whether the speech which led to an
employee's discipline *264 relates to a matter of public
concern” (Melzer, 336 F3d at 193, citing Rankin, 483 US
at 384; see Connick v Myers, 461 US 138, 146 [1983]).
“Speech deals with matters of public concern when it can
‘be fairly considered as relating to any matter of political,
social, or other concern to the community,’ . . . or when it ‘is a
subject of legitimate news interest; that is, a subject of general
interest and of value and concern to the public’ ” (Snyder
v Phelps, 562 US —, —, 131 S Ct 1207, 1216 [2011],
quoting **8 San Diego v Roe, 543 US 77, 83-84 [2004], and
Connick, 461 US at 146). Whether a public employee's speech
addresses a matter of public concern is a question of law to
be determined in light of “the content, form, and context of a
given statement, as revealed by the whole record” (Connick,
461 US at 147-148; see Bose Corp. v Consumers Union of
United States, Inc., 466 US 485, 499 [1984]).
(2)We agree with the Appellate Division that petitioners'
speech related to a matter of public concern (see e.g. Snyder,
562 US at —, 131 S Ct at 1216). The ongoing labor dispute
between the EMTA and the District, although of personal
concern to petitioners and other teachers, is a political and
social issue of broad public import (see generally 562 US
at —, 131 S Ct at 1217; cf. State Emp. Bargaining Agent
Coalition v Rowland, 718 F3d 126, 132, 134 n 7 [2d Cir
2013] [“the ‘economic’ advocacy of public employee unions
touches directly on matters of public concern”]). Moreover,
the picketing demonstration was conducted outside the
workplace on a public street and was addressed to a public
audience: parents dropping their children off for school (see
National Treasury, 513 US at 466; see also Snyder, 562
US at —, 131 S Ct at 1217). The District suggests that the
“real objective” of the demonstration was to entangle parents
in the labor dispute so the District would be pressured to
give in to the EMTA's demands. However, the arbitrators did

not conclude, nor does the record support, that petitioners
intended to create a disruption for any reason other than to
bring attention to the collective bargaining dispute. Thus, the
record as a whole indicates that petitioners' speech was on
a matter of public concern and entitled to First Amendment
protection (see Connick, 461 US at 147-148).
Since petitioners' speech satisfies Pickering's first step, we
now move on to the second, balancing step of that test
(see e.g. Rankin, 483 US at 388). Under it, we must weigh
the employee's First Amendment rights against the public
employer's interest “ ‘in promoting the efficiency of the public
services it performs *265 through its employees' ” (id.,
quoting Pickering, 391 US at 568; see Connick, 461 US at
150). In performing the balancing, the employee's speech
“will not be considered in a vacuum; the manner, time, and
place of the employee's expression are relevant,” as is the
extent that the speech “interferes with the regular operation”
of the public employer's enterprise (Rankin, 483 US at 388;
see e.g. Melzer, 336 F3d at 197). To satisfy the second step of
Pickering, the public employer bears the burden of showing
that the discipline arising out of the employee's protected
activity was justified (see National Treasury, 513 US at 466,
citing Rankin, 483 US at 388; see also e.g. Melzer, 336 F3d
at 193 [“(T)he government has the burden of showing that
despite First Amendment rights the employee's speech so
threatens the government's effective operation that discipline
of the employee is justified”]).
The interests the District asserts in this case are legitimate:
ensuring the safety of its students and maintaining orderly
operations at Woodland. The District argues that the
evidence adduced at the hearings showed that the parking
demonstration created dangerous traffic conditions in front of
the school that could have injured a student and that caused
actual disruption to the school's operations. This evidence, the
District maintains, was sufficient to justify its discipline of
petitioners, and it was not required to prove, as the Appellate
Division decisions suggest, that a student was actually injured
for the Pickering balance to tip in the District's favor. We
agree.
“It cannot be disputed that the State has a public policy
in favor of protecting children” (McGraham, 17 NY3d at
919-920), and that a school has a duty to ensure the safety
of **9 its students “in its physical custody or orbit of
authority” (Chainani v Board of Educ. of City of N.Y., 87
NY2d 370, 378 [1995]; see also Vernonia School Dist. 47J v
Acton, 515 US 646, 654 [1995] [“(T)eachers . . . stand in loco
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parentis over the children entrusted to them”]). Petitioners
acknowledge that the District has a significant interest in
ensuring that Woodland students arrive to school safely. The
Appellate Division, however, does not appear to have given
“full consideration” to the District's interest in the “effective
and efficient fulfillment” of this duty (Connick, 461 US at
150). The court concluded that because no District official
asked petitioners to move their cars and no student was
hurt on account of the parking demonstration, “the danger
presented by the legally parking teachers could not have been
substantial” and the District failed to meet its burden *266
under Pickering's second step (Matter of Santer, 101 AD3d at
1028-1029; see Matter of Lucia, 109 AD3d at 547 [dismissing
the award “for the same reasons as those stated in Matter of
Santer”]).
It is true that “[t]he more the employee's speech touches on
matters of significant public concern, the greater the level
of disruption to the government [employer] that must be
shown” (Lewis v Cowen, 165 F3d 154, 162 [2d Cir 1999]; see
Melzer, 336 F3d at 197). As the Supreme Court has explained,
however, “an employer is never required ‘to allow events to
unfold to the extent that the disruption of the office and the
destruction of working relationships is manifest before taking
action’ ” (Lewis, 165 F3d at 163, quoting Connick, 461 US at
152). Interpreting this mandate, the Second Circuit has held
that a public employer's “right to discharge an employee by
reason of his [or her] speech in matters of public importance
does not depend on the employer's having suffered actual
harm resulting from the speech” (Pappas v Giuliani, 290 F3d
143, 151 [2d Cir 2002]; see e.g. Melzer, 336 F3d at 197; Heil
v Santoro, 147 F3d 103, 109 [2d Cir 1998]). While evidence
of actual harm or disruption is certainly “persuasive” (Melzer,
336 F3d at 197), the public employer need only “make
a substantial showing that the speech is . . . likely to be
disruptive” to satisfy the balancing test and meet its burden
under Pickering (Waters, 511 US at 674 [plurality opinion];
see also id. at 673 [giving “substantial weight to government
employers' reasonable predictions of disruption”]; Pappas,
290 F3d at 151 [“The employee's speech must be of such
nature that the government employer reasonably believes that
it is likely to interfere with the performance of the employer's
mission”]).
Considering the record evidence under these standards, we
conclude that the District met its burden of proving that
petitioners' speech was disruptive enough to justify the
imposition of discipline (see e.g. Melzer, 336 F3d at 197).
Thankfully, no student was injured on account of the parking

demonstration, but the District nonetheless established that
petitioners' actions created a potential yet substantial risk to
student safety (see Waters, 511 US at 675).
The evidence adduced at the hearings showed that petitioners
and the other participating teachers purposefully blocked
a familiar student drop-off point by parking their cars
along both sides of Wenwood Drive. Lethbridge and
Chase observed that the parked cars caused traffic to
become congested and *267 prevented children from safely
disembarking at the curb. Instead, students exited cars from
the middle of the street in the rain. Wenwood Drive is a
relatively small suburban road, but that does not mean it
was safe for students to exit amidst an unexpected traffic
jam during the crush of morning drop-off. Tellingly, Santer
testified that he never supported the parking activity because
of the safety risk to students and the potential that the teachers
would “block[ ] egress” to Woodland. And in Lethbridge's
view, the demonstration did, **10 in fact, create “a very
dangerous situation” because it forced children to “walk[ ]
between cars” to reach the school. Lethbridge also stated that
the teachers' cars blocked the full length of the street where
the children were exiting, and that the cars were parked so
close together that children had difficulty reaching the curb.
Although Lethbridge did not intervene in the demonstration
or help students cross the street, he called the police for
assistance with the disruptive traffic situation. This evidence,
viewed as a whole, led the arbitrators to determine that
petitioners created a health and safety hazard, and we now
conclude that it demonstrated a potential risk to student safety
that outweighed the First Amendment value of petitioners'
speech about collective bargaining (see Waters, 511 US at
681).9
Further, the “manner, time, and place” of petitioners' speech
(Rankin, 483 US at 388) tips the balance in favor of the
District. The arbitrators found that petitioners intended for
the parking activity to create a disruption, and the District
presented evidence of “actual disruption” to the school's
effective operation (Melzer, 336 F3d at 197). Particularly, the
traffic caused by the parking demonstration led 16 teachers
to arrive late to work, requiring that homeroom classes be
covered so students were not left unsupervised.10 A number
of parents and teachers also called the school to express
their concern about the traffic along *268 Wenwood Drive.
It is true, as the Appellate Division noted, that petitioners'
“parking was entirely legal” (Matter of Santer, 101 AD3d at
1028), but while that weighs in petitioners' favor, it does not
outbalance the **11 evidence of disruption.11
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We are mindful that teachers “do not leave their First
Amendment rights at the schoolhouse door” (Melzer, 336
F3d at 192; Shelton v Tucker, 364 US 479, 487 [1960]),
and that courts must be vigilant in ensuring that teachers
are not disciplined “simply because superiors disagree
with the content of [their] speech” (Rankin, 483 US at
384). The evidence here, however, does not indicate that
the District's disciplinary actions were motivated by the
content of petitioners' speech. EMTA members have picketed
about the collective bargaining dispute almost every week
since the CBA expired in September 2004. The District
never took disciplinary action before or after the parking
demonstration on March 2, 2007, and since that event,
teachers have continued to picket in front of Woodland.
Thus, there is no evidence that the discipline here has
“chilled” or will “chill” speech on matters of public concern
or discourage union picketing. And although petitioners
suggest that the District's actions were intended to silence
their constitutionally protected speech, that assertion is not
supported by the record, which indicates that, as the District
contends, petitioners were disciplined because the parking
demonstration was disruptive and created potentially unsafe
conditions for students.
*269 III.
We conclude that, although petitioners' speech as embodied
in the parking demonstration was protected by the First
Amendment, petitioners' interests in engaging in that
constitutionally protected speech in a manner that interfered
with the safety of students were outweighed by the District's
interests in maintaining an orderly, safe school, and the
District satisfied its burden under Pickering of proving that
the discipline imposed here was justified. Petitioners have
relied solely on their First Amendment claims as the basis
for vacating the arbitration awards; having determined that
those claims lack merit, we can discern no other reason to
conclude that the arbitration awards violate a strong public
policy, exceed a specifically enumerated limitation on the
arbitrators' power, or are in any way irrational.

First Amendment. I am troubled by the implication that
intentionally disruptive and dangerous conduct can, if it is
designed for the purpose of calling attention to the actor's
message, qualify for First Amendment protection. **12 As
the majority acknowledges, the arbitrators here found:
“that petitioners intended to (and did) disrupt the student
drop-off on Wenwood Drive, and that the parked cars
created a health and safety risk to children who had to
be dropped off in the middle of a busy street in the
rain” (majority op at 259 [footnote omitted]).
Indeed, the arbitrators found in substance that disruption
of traffic, and the resulting safety hazard, were the purpose
and primary effect of petitioners' activity. The arbitrator in
Lucia found:
“the only purpose, or reasonably expectable result, in
parking cars at the curb would have been, at the very
least, to slow down and inconvenience the drop-off
process in order to draw additional attention to the
contract negotiations.”
*270 Similarly, the arbitrator in Santer found:
“the Respondent intentionally created a health and safety
risk by purposely situating his vehicle alongside the curb on
Wenwood Drive in front of the Woodland Middle School
in order to preclude children from being dropped off at
curbside.”
In the ordinary case, these findings would be binding upon
us. This may not be true where First Amendment rights are
at issue (see New York Times Co. v Sullivan, 376 US 254,
284-285 [1964] [courts should examine for themselves the
question of whether particular speech is protected]), but for
me that question is academic, because if I were to review the
question de novo I would reach the same conclusion as the
arbitrators. The teachers' cars were parked in such a way as to
cause the maximum possible disruption without violating the
parking laws. The school principal testified:
“Q How were the cars parked?
“A Very close together. What I mean by that is, the front is
very close up to the back of the car in front of it and very
sinsynchly [sic] placed -- strategically placed.”

Accordingly, in each case, the Appellate Division order
should be reversed, with costs, the petition denied, and the
arbitration award confirmed.

Indeed, Santer testified that the teachers would have created
even more disruption, by blocking the curb cuts, if he had not
told them they could not get away with it: “The original vote
was to park completely along the curb and leave no space.”

Smith, J. (concurring). I concur only in the result, because
I do not agree with the majority's view that the conduct of
these petitioners was speech or expression protected by the

Thus this case cannot be decided on the premise that
the demonstration in question was no more than a wetweather substitute for normal picketing. The majority says
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the protesters intended that “parents, seeing the signs [in the
car windows] as they drove by, would be reminded of the
ongoing labor negotiations” (majority op at 256), but that
is not what the record shows or what the arbitrators found.
Unquestionably, the teachers did want to remind the parents
about the labor negotiations—but it was the traffic disruption,
not the relatively inconspicuous signs in the car windows, that
was to serve as the more effective reminder. **13
While, as the majority says (majority op at 262), it is
well established that ordinary, non-disruptive picketing is
protected by the First Amendment, it is equally well
established that disruptive picketing is not (see Hotel &
Restaurant Employees v Wisconsin Employment Relations
Bd., 315 US 437, 440 [1942] [upholding a Wisconsin statute
that prohibited picketing intended to “obstruct or interfere
with free and uninterrupted *271 use of public roads”]). The
picketing in this case was of the unprotected kind.
Disruptive or dangerous conduct does not acquire First
Amendment protection simply because its purpose is to
promote an idea. The Supreme Court's leading cases on
First Amendment protection for expressive conduct, United
States v O'Brien (391 US 367 [1968]) and Texas v Johnson
(491 US 397 [1989]), make that clear. O'Brien involved the
burning of a draft card; Johnson, the burning of an American
flag. Both of these acts were merely expressive; neither was
intended to, or did, create any disruption or danger. Even
so, in O'Brien, the Court, in an opinion by Chief Justice
Warren, rejected the First Amendment claim, holding that
the governmental interest in assuring the availability of draft
cards was sufficient to justify O'Brien's conviction (391 US
at 382). This case is a fortiori from O'Brien.
For these reasons, I would not reach the issue that the majority
decides—whether the discipline of petitioners was justified
under Pickering v Board of Ed. of Township High School
Dist. 205, Will Cty. (391 US 563 [1968]). The Pickering test
serves to identify cases in which speech or expression by a
public employee that would ordinarily have First Amendment
protection may be limited in the interest of efficient and
effective government. In this case, the public-employee status
of petitioners is irrelevant to the constitutional issue. Citizens
who were not public employees would have no more right
than these petitioners to park their cars “strategically” in order
to make it more difficult for children to get to school.
Rivera, J. (dissenting). I dissent from the majority's decision
because I can find no legal or factual error in the Appellate

Division's application of the Pickering balancing test to the
facts of these cases. I would affirm the Appellate Division's
orders and its conclusion that the District violated the
teachers' free speech rights.
“[S]peech on public issues occupies the ‘highest rung of
the hierarchy of First Amendment values,’ and is entitled
to special protection” (Connick v Myers, 461 US 138,
145 [1983], citing NAACP v Claiborne Hardware Co.,
458 US 886, 913 [1982]; Carey v Brown, 447 US 455,
467 [1980]). Accordingly, a public employer's authority to
regulate a public employee's speech on matters of public
interest is subject to constitutional limits (see Connick, 461
US at 147). In determining whether a public employer may
lawfully act against a public employee based on *272 the
employee's speech, courts must balance the rights of the
employee against those of the employer “in promoting the
efficiency of the public services it performs through its **14
employees” (Pickering v Board of Ed. of Township High
School Dist. 205, Will Cty., 391 US 563, 568 [1968]).
The “state's burden in justifying a particular [action]
varies depending upon the nature of the employee's
expression” (Connick, 461 US at 150). Thus, the U.S.
Supreme Court has “caution[ed] that a stronger showing may
be necessary if the employee's speech more substantially
involved matters of public concern” (id. at 152). In other
words, the greater the free speech interest, the stronger the
showing necessary to carry the State's burden (id. at 150-152).
This, of course, is logical where matters of public concern
are involved. Otherwise, a bare claim of mere inconvenience
would be sufficient to overcome the interest in speech on a
matter of the utmost public importance.
In the cases on appeal, the teachers' speech involved matters
of public concern, the type of speech that enjoys the greatest
First Amendment protection because of its importance to
our democratic society (see Pickering, 391 US at 573; San
Diego v Roe, 543 US 77, 82 [2004]). As the U.S. Supreme
Court has recognized, discussion about the operation of
public schools “is vital to informed decision-making by
the electorate” (Pickering, 391 US at 571-572). Moreover,
“[t]eachers are, as a class, the members of a community most
likely to have informed and definite opinions as to how funds
allotted to the operations of the schools should be spent.
Accordingly, it is essential that they be able to speak out
freely on such questions without fear of [retaliation]” (id.
at 572). Thus, these cases involve speech in an area of the
utmost public importance uttered by the very people in the
best position to inform public debate.
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A finding that the teachers' speech was disruptive of the
school district's public responsibility, justifying discipline in
these cases, requires the school district to carry a heavy
burden (United States v Treasury Employees, 513 US 454,
466 [1995]; Rankin v McPherson, 483 US 378, 388 [1987];
Connick, 461 US at 150). The only issue before us is whether
the Appellate Division properly applied the law to the facts in
these cases in reaching its conclusion that the school district
failed to meet its burden.1
*273 The Appellate Division found that “evidence that
children were dropped off in the middle of the street due to the
arrangement of the [teachers'] cars provided a rational basis”
for the arbitrators' decisions and that the awards were not
arbitrary and capricious (Matter of Santer v Board of Educ. of
E. Meadow Union Free Sch. Dist., 101 AD3d 1026, 1027 [2d
Dept 2012]). The majority concludes that the “potential risk
to student safety” was enough to end the inquiry and satisfy
the school district's burden (majority op at 267). However,
the Appellate Division went further and considered whether
the evidence showed that the teachers' actions disrupted the
school's operations enough to outweigh the teachers' First
Amendment rights. This is the inquiry required under the
Pickering balancing test (see Pickering, 391 US at 568 [the
State must “arrive at a balance between the interests of the
teacher, as a citizen, in commenting upon matters of public
concern and the interest of the State, as an employer, in
promoting the efficiency of the public services it performs
through its employees”]).

so threatened the school's effective operation to justify the
imposition of discipline against them.
The Appellate Division's conclusions that the school failed
to act to stop the demonstration or to otherwise clear the
way for the students are wholly supported by the record.
The record shows that petitioners and the other teachers' cars
were legally parked; any member of the public could lawfully
park on Wenwood Drive during the same time and in the
same spots where petitioners were parked. The curb cuts
were open and clear for pedestrian crossing. As a matter of
course, student drop-off occurs on both sides of Wenwood
Drive, requiring students dropped off across the street from
the school to negotiate traffic in crossing the street. The
school administrators did not intervene to help students or
request that the teachers move their cars at any time during
the morning demonstration. Only several minutes after traffic
congestion formed did the administrators call the police and
then in order to assist with the traffic jam. Even after calling
the police, administrators did not take action to reduce any
obstruction to the students' drop-off. Nonetheless, no students
were injured the morning of the demonstration. The teachers
cleared their cars from the road at 7:50 a.m., before the
parking prohibition came into effect at 8:00 a.m. Santer and
Lucia both arrived at work on time. **15

Faced with the teachers' First Amendment challenge, the
Appellate Division was within its authority to consider all
of the evidence in the record to determine whether, as a
whole, the record could support the school district's claims
of disruption (see e.g. Bose Corp. v Consumers Union of
United States, Inc., 466 US 485 [1984]; New York Times Co. v
Sullivan, 376 US 254, 284-285 [1964]; Brasslett v Cota, 761
F2d 827 [1st Cir 1985]).

The majority ignores the Appellate Division's conclusions,
and instead makes its own findings regarding the petitioners'
actions, concluding that the evidence “demonstrated a
potential risk to student safety that outweighed the First
Amendment value of petitioners' speech about collective
bargaining” (majority op at 267). The majority reaches this
conclusion because the parked cars caused traffic congestion
requiring the students to exit in the middle of the street in the
rain. That determination, however, is based on the majority's
rejection of the Appellate Division's application of law to the
facts and the majority's reliance on the arbitrators' finding of
a risk to the children, without regard to facts showing the risk
not to be substantial.

Based on its analysis of the facts as found by the arbitrators,
the Appellate Division concluded that the public employees
in these cases had exercised their First Amendment rights
to speak about matters of public concern, specifically the
collective bargaining agreement dispute (Santer, 101 AD3d
at 1028; see *274 Clue v Johnson, 179 F3d 57, 61 [2d
Cir 1999]). The Appellate Division further concluded that
the school district failed to satisfy its burden of establishing
that the petitioners' exercise of their First Amendment rights

The majority's factual findings fail to address the
constitutional question; whether the speech so affected the
school as to disrupt its “effective and efficient fulfillment of
its responsibilities to the public” (Connick, 461 US at 150).
The arbitrator *275 failed to consider whether the risk was of
the type to affect the school in a constitutional sense, and the
Appellate Division was well within its authority to consider
the teachers' claims and apply the Pickering balancing test
to the facts in the record. While dropping a student in the
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middle of the road may well be a risk and one worth avoiding,
the question is whether that risk on the day in question was
substantial enough to disrupt the workings of the school.
To make that determination, the Appellate Division properly
considered the morning's events in full, including the school
administration's lack of urgent response to the situation. I can
find no error of law in this analysis. While others may reach a
different conclusion on the facts—as the majority apparently
does (majority op at 266-268)—it cannot be error as a matter
of law to find on these facts that the school district failed to
carry its heavy burden.
To the extent the Appellate Division found persuasive
those facts related to the school administrators' actions in
concluding that the speech did not substantially disrupt
the school's operations, we are bound by that fact-finding,
supported by the record evidence as it is. Alternatively, if
the facts could support either conclusion equally, that is they
support a finding of school disruption as well as a finding
of insufficient disruption to the school's workings, then the
findings are in equipoise, and the school district has failed to
carry its heavy burden. Unlike the majority I would not tip the
balance in favor of the District where it has failed to meet its
evidentiary burden.
In addition to the “potential risk to student safety,”
the majority also bases its decision on what it calls
“evidence of ‘actual disruption’ to the school's effective
operation” (majority op at 267). According to the majority,
16 teachers arrived late due to “traffic caused by the parking
demonstration” (id.). However, there is scant record evidence
that the parking demonstration caused teachers to arrive late,
and the majority is the first factfinder to reach this conclusion.
The Appellate Division discusses only the risk to children
created by the parking activity, perhaps because that was the
only basis given by the arbitrators for their arbitration award.2
*276 The majority's decision is flawed not only because
the majority has dubious authority to make findings of fact,

but also because it misconstrues the Pickering balancing
test and its application to the facts in the record. According
to the majority, the public employer need only “make a
substantial showing that the speech is . . . likely to be
disruptive” (majority op at 266, citing Waters v Churchill,
511 US 661, 674 [1994 plurality]). The majority relies on the
plurality opinion in Waters in support of this legal standard. It
is true that the plurality in Waters concluded that courts should
give deference to a public employer's reasonable predictions
of disruption (Waters, 511 US at 673). However, Waters
concerned the procedures a court should use when evaluating
a government restriction on employee speech. Here, the issue
is whether, given the absence of any indication of disruption
beyond school administrators' self-serving testimony, those
administrators had reason to discipline the teachers. In any
event, this case does not involve the administrators' prediction
of disruption, but rather whether a disruption actually took
place. The teachers were disciplined after the fact, not as a
preventive measure to avoid possible disruption.
The Appellate Division did not abuse its discretion by
concluding that the school district failed to satisfy its burden
because the danger created by the petitioners' parked cars was
not substantial. Therefore, I would affirm the orders of the
Appellate Division.
Judges Graffeo, Read and Pigott concur with Judge AbdusSalaam; Judge Smith concurs in result in an opinion; Judge
Rivera dissents in an opinion in which Chief Judge Lippman
concurs.
In each case: Order reversed, with costs, petition denied, and
arbitration award confirmed.
FOOTNOTES

Copr. (C) 2022, Secretary of State, State of New York

Footnotes
The record does not indicate whether Lucia attended the meeting.
1
Santer testified at the hearing that the EMTA members originally voted “to park completely along the curb and leave
2

3

no space” between the cars. Santer “objected to that,” telling the members that, from a legal perspective, they “needed
to keep the curb cut clear, so that parents could . . . pull to the curb and drop[ ]off children.” Santer “was unhappy
with what [the EMTA members] were doing” and “thought they were going too far.” He also “wanted to make sure [the
demonstration] was a community information activity, and not a [bout] blocking the egress to school.”
Chase testified that, from his vantage point inside the school, he did not see signs displayed in any of the cars parked
along Wenwood Drive. This testimony conflicted, at least somewhat, with Santer's testimony and petitioners' assertions
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1

that the parked cars displayed picketing signs. The arbitrators appear to have resolved this factual dispute in favor of
petitioners, however, and that determination need not be disturbed on appeal.
The arbitrator presiding over Lucia's proceeding rejected her claim that the District failed to adequately prove that she
was physically present during the parking demonstration. The arbitrator credited Chase's testimony that he recognized
Lucia's black Chevrolet Camaro because he had developed “familiarity” with teachers' cars after having regularly parked
with the teachers in the school parking lot.
In Matter of Lucia, Supreme Court additionally noted that, although it was “mindful of the fact that Lucia, and other
similarly situated teachers, have a constitutionally protected right to engage in union activity,” it declined to vacate the
arbitration award on public policy grounds because that exception “is ‘extremely narrow’ and the exercise of teachers'
free assembly and speech rights are circumscribed to the extent that such exercise endangers the safety of children” (32
Misc 3d 1208[A], 2011 NY Slip Op 51210 [U], *2 [2011] [citation omitted]).
In Matter of Lucia, Justice Roman “concur[red] in the result on constraint of” Matter of Santer, stating that “[t]he mandate of
the school district to provide for the safety of the children and to ensure the proper functioning of the school is paramount,
and overrides any manifestation of First Amendment rights that were embodied in this protest by the teachers” (109 AD3d
at 548 [Roman, J., concurring] [citations omitted]).
This argument was one of the first raised in the District's briefs to this Court. When pressed on this point at oral argument,
however, the attorney for the District responded that, for the purposes of his argument, he would focus instead on
the District's claims related to the second step of the Pickering balancing test. Although not conceding that petitioners'
conduct constituted speech (cf. Johnson, 491 US at 405 [noting that the State of Texas “conceded for purposes of its
oral argument” that Johnson's burning of an American flag “was expressive conduct”]), the District's attorney later stated
at argument that, to the extent petitioners displayed signs during the demonstration and those signs related to collective
bargaining, their conduct “is likely protected speech.”
Even if picketing were not already considered an expressive activity for First Amendment purposes (see e.g. Grace, 461
US at 176), the demonstration here still qualifies as “expressive conduct” under Johnson. Enough record evidence exists
to support petitioners' assertion that the demonstration was “inten[ded] to convey a particularized message” related to
the EMTA's stalled collective bargaining negotiations with the District. And given that the teachers had picketed in front
of Woodland about that same issue for years before March 2nd, it seems likely that this message would have been
understood by its intended audience: parents dropping their children off for school, many of whom were probably familiar
with the protracted labor dispute from having observed the teachers' prior picketing demonstrations.
The dissent asserts that we should not be permitted to “ignore[ ] the Appellate Division's conclusions” regarding the
disruptiveness of petitioners' speech or otherwise diverge from the Appellate Division's constitutional analysis (dissenting
op at 274). “[T]he Appellate Division was well within its authority to consider the teachers' claims and apply the Pickering
balancing test to the facts in the record” (id.). But the balancing of the competing interests under Pickering is undoubtedly
a question of law (see e.g. Waters, 511 US at 668; Jackler v Byrne, 658 F3d 225, 237 [2d Cir 2011]), and contrary to
the dissent's view, we are not constrained to accept the Appellate Division's application of the Pickering test to the facts
of this case.
The dissent, accusing the Court of having engaged in “dubious” fact-finding, contends that “there is scant record evidence
that the parking demonstration caused teachers to arrive late” (dissenting op at 275-276). The testimony and documentary
evidence presented at both hearings, which largely was not refuted by petitioners, showed that 16 teachers signed in late
to work on March 2nd because of traffic. We need not discount or disregard this record evidence of actual disruption, as
the dissent suggests, simply because it was not a factor in the Appellate Division's Pickering analysis. Ironically, while
asserting that this Court has engaged in impermissible fact-finding and exceeded our role as a court of law (see id. at
274, 276), the dissent has no qualms about making credibility determinations to bolster its conclusions (see dissenting
op at 276 [characterizing the school administrators' hearing testimony as “self-serving”]).
The Appellate Division also asserted that the District would have “no recourse” over members of the public who parked
on Wenwood Drive in compliance with the posted street signs (Matter of Santer, 101 AD3d at 1028). Whether or not
this is true, it has little bearing on whether the District demonstrated that petitioners' particular parking activity caused
a substantial disruption in these circumstances. Moreover, the District, as a public employer, “may impose restraints on
the First Amendment activities of its employees . . . even when such restraints would be unconstitutional if applied to
the public at large” (Melzer, 336 F3d at 192).
The majority asserts that we may ignore the Appellate Division's application of the Pickering test to the facts of this case
because the balancing of competing interests is a question of law (majority op at 267 n 9). To the extent the majority
asserts the obvious, namely that we must ensure the proper legal analytical framework is applied to the case at hand, I
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agree. However, that is not what the majority has done in this case. The majority has supplanted the Appellate Division's
analysis outright, even though that court applied the proper legal standard, and no abuse of discretion is discernable from
the opinion's consideration of the record before it. This is not an appropriate exercise of our power of review, for as I have
stated in my dissent, our task in this case is to ensure that the facts support the conclusion, not, as the majority would have
it, to recast the facts to support the majority's view of what it considers to be the consequences flowing from the events.
Even were I to adopt the majority's approach to our review of the Appellate Division's decisions in these cases, I would
still dissent from the majority's conclusion that the District satisfied its burden because the facts failed to establish
disruption to the school, or, at most, the evidence of disruption is no greater than the evidence that no disruption
occurred.
The majority's reliance on evidence that 16 teachers signed in late on the day of the demonstration is misplaced because
there was no finding by the arbitrators that this evidence established disruption to the school, and therefore, testimony
that teachers arrived late does not constitute, as the majority would have it, “record evidence of actual disruption” (majority
op at 268 n 10). Of course, if it did, we would expect that the arbitrators would have found as much.

End of Document
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742 F.Supp. 165
United States District Court,
S.D. New York.

SCHLAIFER NANCE &
COMPANY, INC., Plaintiff,
v.
The ESTATE OF Andy
WARHOL, Defendant.
No. 90 Civ. 1095 (LLS).
|
Aug. 15, 1990.
Synopsis
Plaintiff moved for order directing defendant to turn over
documents given to defendant in breach of settlement
agreement in another action to which defendant was not a
party. The District Court, Stanton, J., held that defendant was
not required to return documents to plaintiff.
Motion denied.

West Headnotes (2)
[1]

Replevin
Persons against whom replevin
may be brought
Defendant was not required to return to
plaintiff documents which were acquired from
defendants' former attorney and which attorney
should have destroyed or returned to plaintiff
pursuant to settlement agreement between
plaintiff and attorney's former client; nothing
indicated that defendant induced attorney to
breach agreement.
1 Cases that cite this headnote

[2]

Injunction

Courts and Actions in General

Neither Federal Rules of Civil Procedure nor
courts' inherent power support order prohibiting
use of information innocently obtained from
third parties without use of judicial process.

10 Cases that cite this headnote

Attorneys and Law Firms
*166 Paul K. Rooney, New York City, for plaintiff.
Paul J. Hanly, Jr., Coblence Warner Hamilton & Smith,
Steven M. Hayes, Parcher & Hayes, New York City, for
defendant.

MEMORANDUM AND ORDER
STANTON, District Judge.
Plaintiff Schlaifer Nance & Company, Inc. (“SNC”) moves
for an order directing defendant the Estate of Andy Warhol
(the “Estate”) to turn over to SNC all documents given to the
Estate in breach of a settlement agreement in another action,
to which the Estate was not a party.
[1] In 1985, Original Appalachian Artworks, Inc. (“OAA”)
sued SNC in the United States District Court for the Northern
District of Georgia (the “OAA action”). As part of the
settlement of that action, the parties to it agreed “to destroy or
return all copies of all documents to the party which produced
them”. (Affidavit of Paul K. Rooney sworn to July 18, 1990 ¶¶
2–3, exhibit 1). Later, the Estate retained the former counsel
for OAA, Messrs. Kilpatrick & Cody of Atlanta, Georgia, to
represent the Estate in an arbitration proceeding it anticipated
SNC might bring in Atlanta. (Id. ¶ 4; Affidavit of Paul J.
Hanley sworn to July 30, 1990 ¶ 3). That arbitration is now
pending.
It appears that a partner at Kilpatrick & Cody, Jerre Swann,
Esq., gave the Estate documents that SNC had produced in
the OAA action, but which had been neither destroyed nor
returned to SNC. The Estate received those documents before
discovery in this action began, and its counsel in this action
(not Kilpatrick & Cody) denies knowing that the documents
were under restrictions when he received them. (Id. ¶ 4).
SNC asserts that the Estate should be ordered to return those
documents.
Courts may issue orders “under the inherent ‘equitable
powers of courts of law over their own process, to prevent
abuses, oppression, and injustices.’ ” International Products
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Corp. v. Koons, 325 F.2d 403, 407–08 (2d Cir.1963) (quoting
Gumbel v. Pitkin, 124 U.S. 131, 144, 8 S.Ct. 379, 383, 31
L.Ed. 374 (1888)).
[2] However, Mr. Swann obtained those documents in
another action in his capacity as counsel for OAA, and he
voluntarily gave them to the Estate. Neither the Federal Rules
of Civil Procedure nor courts' inherent powers support an
order prohibiting use of information innocently obtained from
third parties without use of judicial process. See Bridge C.A.T.
Scan Assocs. v. Technicare Corp., 710 F.2d 940, 945–46 (2d
Cir.1983).
While Mr. Swann apparently produced the documents in
violation of the settlement agreement in the OAA action at
the time the Estate retained him, there is no showing that
the Estate engaged in any wrongdoing in receiving them.
Although SNC asserts that the Estate induced Mr. Swann
to breach the agreement by retaining his firm, it offers no
evidence to support that contention.
Accordingly, there is no reason to attribute Mr. Swann's
breach to the Estate, or to deny it the use of relevant
End of Document

documents because of his breach of an agreement made in
an unrelated action. Even a party who induced the breach
of an agreement not to disclose trade secrets may not be
liable for their use until it learns that it induced the breach.
Conmar Products Corp. v. Universal Slide Fastener Co., 172
F.2d 150, 156–57 (2d Cir.1949) (“Having acquired the secrets
innocently, they were entitled to exploit them till they learned
that they had induced the breach of the contract.”). Here
there is no showing that the Estate induced the breach of the
contract. Nor is there sufficient reason, in its discovery of
Mr. Swann's breach, to bar the Estate's use of the documents.
The non-attribution to the Estate of Mr. Swann's action, the
fact that the Estate was not a *167 party to the settlement
of the OAA action and did not agree to its burdens, and the
policy favoring full disclosure in federal litigation overcome
the temptation to extend the principle that a client should not
benefit from the wrongdoing of his attorney.
The motion is denied.
All Citations
742 F.Supp. 165, 18 Fed.R.Serv.3d 19
© 2022 Thomson Reuters. No claim to original U.S.
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81 A.D.2d 909, 439 N.Y.S.2d 197

Jessica Schreier, Respondent,
v.
Richard Mascola, Appellant
Supreme Court, Appellate Division,
Second Department, New York
237 NE
May 26, 1981

CITE TITLE AS: Schreier v Mascola
HEADNOTE
DISCLOSURE
EXAMINATION BEFORE TRIAL
(1) In action to recover damages for breach of contract and for
accounting, in absence of interlocutory judgment establishing
plaintiff's right to accounting in first instance, it was improper
for Special Term to direct issuance of commission to out-ofState attorneys pursuant to CPLR 3018, inter alia, to discover
and inspect defendant's financial records relating to items of
account itself --- Discovery of defendant's financial records is
apparently not required in plaintiff's contract action, wherein
fixed amount of $8,000 has been demanded as damages.

OPINION OF THE COURT
In an action to recover damages for breach of contract and
for an accounting, defendant appeals from an order of the
Supreme Court, Nassau County, dated March 26, 1980, which
(1) “recalled” a prior order of the same court, dated March
11, 1980, (2) granted plaintiff's motion to direct the issuance
of a commission to out-of-State attorneys, inter alia, to
discover, inspect and copy documents in the control of a
nonparty witness, and (3) denied defendant's cross motion for
a protective order.
Order modified, on the law, by deleting the provision granting
plaintiff's motion and substituting a provision denying the
motion. As so modified, order affirmed, with $50 costs and
disbursements to defendant.

In the absence of an interlocutory judgment establishing
plaintiff's right to an accounting in the first instance, it
was improper for Special Term to direct the issuance of a
commission pursuant to CPLR 3108, inter alia, to discover
and inspect defendant's financial records relating to items
of the account itself (see Alderman v Eagle, 41 AD2d 641;
Corwin v Kaufman, 37 AD2d 838; see, also, O'Neill v
Giallombardo, 49 AD2d 1002). Discovery of defendant's
financial records is apparently not required in plaintiff's
contract action, wherein a fixed amount of $8,000 has been
demanded as damages.

Gibbons, Gulotta and Cohalan, JJ., concur.
Lazer, J. P.,
Concurs in part and dissents in part, with the following
memorandum: At issue here is the plaintiff's right to pretrial
discovery of defendant's financial records in an action where
the complaint contains separate causes of action for breach
of contract and for an accounting. In denying plaintiff the
right to such discovery, the majority has harkened back to
the venerable rule that where an equitable accounting is
sought by the plaintiff, matters essentially fiscal in nature
must remain inscrutable until the right to an accounting has
been established by an interlocutory judgment (see Alderman
v Eagle, 41 AD2d 641; Corwin v Kaufman, 37 AD2d 838;
Wood v Cross Props., 5 AD2d 853; Koerber v Rutherford,
262 App Div 869; Melzer v Melzer, 274 App Div 1028;
Conrady v Buhre, 148 App Div 776). In my view, modern
principles of pleading and liberal rules of discovery require
that when an accounting claim is joined with a cause of
action which entitles the plaintiff to fiscal discovery, the
restrictive approach to disclosure must yield to the broader
right. The action involves two dentists whose three-year
association ended in litigation. The first cause of action in the
complaint, sounding in contract, alleges that in 1976 plaintiff,
Jessica Schreier, and defendant, Richard Mascola, entered
into an agreement whereby the plaintiff agreed to perform
full-time professional dental services “in conjunction with”
the defendant. Schreier alleges that she was to receive weekly
payments against her entitlement to (1) 60% of the gross
fees charged to patients she obtained for the practice; (2)
40% of the gross *910 fees charged to patients Mascola
obtained and upon whom Schreier performed dental services;
and (3) 50% of the gross fees charged to patients using the
“Nuva Fill Procedure”. Accounting was to be quarterly. She
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further alleges that in February, 1979, the agreement was
modified to require her to perform part-time dental services
for a daily fee of $150 to be applied against the stated formula.
The modified agreement survived only a few months, for in
July, 1979 Schreier terminated her association with Mascola
because of his alleged failure to make the required payments.
The amount due on the first cause of action is alleged on
information and belief to be $8,000. The second cause of
action realleges the terms of the agreement as modified and
avers that from the period September, 1976 to July, 1979,
Mascola failed to properly account for sums due plaintiff
and that she has no adequate remedy at law. The requested
relief is a full, fair and accurate accounting of all gross fees
“generated” by defendant. After joinder of issue, Schreier
served a notice seeking, inter alia, discovery of certain
financial records allegedly required to compute the sums
due her. When Mascola stated that the requested materials
were under the control of a professional bookkeeping agency
located in Wisconsin, plaintiff moved for an order appointing
a commission to conduct discovery of the records in that
jurisdiction (see CPLR 3108, 3122). Mascola then crossmoved for a protective order, asserting, inter alia, that the
sum of $8,000 demanded under the contract cause of action
indicated that plaintiff had all the information necessary
to determine her damages. Special Term granted the order
for a commission and denied the protective order. When it
interpreted the “material and necessary” standard of CPLR
3101 (subd [a]) in Allen v Crowell-Collier Pub. Co. (21
NY2d 403), the Court of Appeals deflated any notion that
the judicial approach to disclosure generally should be a
cautious one, and required disclosure (p 406) “of any facts
bearing on the controversy which will assist preparation for
trial by sharpening the issues and reducing delay and prolixity.
The test is one of usefulness and reason”. Notwithstanding
the liberality of this formulation, judicial determinations in
accounting actions continue to reflect a persistent reluctance
to permit discovery of fiscal information until the plaintiff
has established the right to an accounting by interlocutory
judgment (see, e.g., Krauss v Putterman, 51 AD2d 551;
O'Neill v Giallombardo, 49 AD2d 1002; Alderman v Eagle,
41 AD2d 641, supra; Corwin v Kaufman, 37 AD2d 838,
supra; see, also, Nomako v Ashton, 20 AD2d 331), apparently
for the reason that matters relating to the accounting itself
-- that is, damages -- do not become relevant until the right
to an accounting has been substantiated. A limited exception
to the general rule permits examination of financial records
relevant to establishing the plaintiff's right to an accounting
as distinct from matters relevant to the accounting proceeding
itself (see Papazoglou v Papazoglou, 69 AD2d 855; Lo Verde

v Interex Design & Equip. Corp., 54 AD2d 1090; Alderman
v Eagle, supra; Wishman v Genessee -- Monroe Racing
Assn., 43 AD2d 785; Oboler v Beakatron Mfg. Corp., 17
AD2d 639). But if limitations on disclosure in accounting
actions are apparent from the cases, the right to discover
information pertaining to damages in a breach of contract
action is equally manifest. In the current action, where the
measure of contract damages can be ascertained only by
reference to a formula under which the relevant data to be
fitted into the several variables is within the control of the
defendant, the right to discovery is obvious. Indeed, even
under older and more restrictive case law, the plaintiff's
right to disclosure under circumstances such as these was
recognized (see, e.g., Guinee v Murphy, Inc., 223 App Div
337; Fey v Wisser, 206 App Div 520; Burns v Lipson, 204
App Div 643; Gemson v *911 Perreault, 201 App Div
649; Aprea v Cipolla, 187 App Div 894; Webb v Hedge
Co., 133 App Div 420; Thomas v Waite Co., 113 App Div
494), since such a plaintiff could not establish the damage
elements of his action without recourse to the defendant's
books. It is apparent, then, that in straightforward contract or
accounting actions, the parameters of discovery have fairly
clear definition. The rub in the instant matter, however, is that
plaintiff, cognizant of the “unpredictability of litigation” (see
Siegel, Practice Commentaries, McKinney's Cons Laws of
NY, Book 7B, CPLR 3014:6, p 8), has seen fit to plead for
both accounting and contractual relief* -- a combination at
least superficially inconsistent if not genuinely so. It is, of
course, open to the plaintiff to allege any number of claims,
regardless of their consistency (CPLR 3014). In the majority's
view, the discovery permitted a plaintiff who asserts breach of
contract and the right to an accounting in the same complaint
is limited to that available under the more restrictive of
the two claims. Underlying such reasoning seems to be a
fear that a plaintiff whose only bona fide claim is for an
accounting could circumvent the restrictions on discovery
by adding a contract cause to the accounting claim and
thus consign the traditional bifurcated accounting trial to the
dustbin of legal history. But if such fears are warranted and
the breach of contract claim merely is a subterfuge to obtain
disclosure in an accounting action, the solution is not the
constriction of discovery on the contract cause, but summary
judgment disposing of the sham claim. The burden of showing
the impropriety of demanded disclosure is upon the party
asserting it (see Koump v Smith, 25 NY2d 287; Barnes v State
of New York, 67 AD2d 1065; Stengel v Long Is. Light. Co., 61
AD2d 838; Weisgold v Kiamesha Concord, 51 Misc 2d 456),
and those who have legitimate reasons to join contract and
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accounting claims should not be deprived of their rights of
discovery. Accordingly, I vote to affirm Special Term's order.

Copr. (C) 2022, Secretary of State, State of New York

Footnotes
The sufficiency of the complaint is not at issue on this appeal. I note, however, that a claim for an equitable accounting
*
still requires an allegation of a fiduciary relationship or joint venture between the parties (see Kaminsky v Kahn, 20 NY2d
573; Sugarman v Weisz, 34 AD2d 763, affd 28 NY2d 786), although the absence of such a relationship may transform the
claim to one for an accounting at law (see Clark v Robinson, 252 App Div 857; Casey v Nye Odorless Incinerator Corp.,
238 App Div 242; Freeman v Miller, 157 App Div 715) in which discovery of the defendant's books would be available
(see Levy v Baker, 275 App Div 1016; Lockwood v Bedell Co., 178 App Div 695; see, also, Guinee v Murphy, Inc., 223
App Div 337; Oppenheimer v Van Raalte, 151 App Div 601).
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private or intimate and that to which no privacy
interests attach; only express limitations are that
the information sought is not privileged and is
relevant to the subject matter of the pending
action. Wash.CR 26.

KeyCite Yellow Flag - Negative Treatment
Called into Doubt by Federal Election Com'n v. International Funding
Institute, Inc., D.C.Cir., July 10, 1992

104 S.Ct. 2199
Supreme Court of the United States

SEATTLE TIMES
COMPANY, et al., Petitioners
v.
Keith Milton RHINEHART et al.

115 Cases that cite this headnote
[2]

287 Cases that cite this headnote
[3]

Pretrial Procedure
materiality

[4]

Privileged Communications and
Confidentiality
Privacy in general
Under the Washington discovery rules, which
are modeled on the federal rules, there is
no differentiation between information that is

Constitutional Law
records

Court documents or

Litigant has no First Amendment right of access
to information made available only for purposes
of trying his suit. U.S.C.A. Const.Amend. 1.
80 Cases that cite this headnote
[5]

Relevancy and

Discovery

19 Cases that cite this headnote

Justice Brennan filed a concurring opinion in which Justice
Marshall joined.

[1]

Constitutional Law

Rules authorizing discovery adopted by state
legislature are a matter of legislative grace.

Affirmed.

West Headnotes (14)

Use of testimony

In determining whether litigant is free to
disseminate information which he has obtained
pursuant to court ordered discovery, it is
necessary to consider whether the practice
furthers an important substantial governmental
interest unrelated to the suppression of
expression and whether the limitation of First
Amendment freedoms imposed by protective
order is greater than necessary or essential
to protect the particular governmental interest
involved. U.S.C.A. Const.Amend. 1.

No. 82-1721.
|
Argued Feb. 21, 1984.
|
Decided May 21, 1984.
Synopsis
Religious organization, its spiritual leader, and other members
brought defamation action against newspapers. Newspapers'
motions to compel discovery were granted, but protective
orders were issued covering information relating to donations
to the group, and the parties appealed. The Supreme Court
of Washington, 98 Wash.2d 226, 654 P.2d 673,affirmed and
newspapers sought certiorari. The Supreme Court, Justice
Powell, held that where a protective order is entered on a
showing of good cause, it is limited to the context of pretrial
discovery, and does not restrict the dissemination of the
information if it is gained from other sources in addition to
the discovery, it does not offend the First Amendment.

Federal Civil Procedure
or information

Constitutional Law
Proceedings

Publicity Regarding

Continued court control over discovered
information does not raise the same spectre of
government censorship that such control might
suggest in other situations.
28 Cases that cite this headnote
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[6]

Federal Civil Procedure
Purpose

Nature and

Federal Civil Procedure
purpose

Nature and

[11]

131 Cases that cite this headnote
Records

Material released in discovery

Pretrial depositions and interrogatories were not
open to the public at common law.

368 Cases that cite this headnote
[12]

Constitutional Law
records
Federal Civil Procedure

Court documents or

[13]

Constitutional Law
Proceedings

Publicity Regarding

Order prohibiting dissemination of discovered
information before trial is not the type of classic
prior restraint which requires exacting First
Amendment scrutiny. U.S.C.A. Const.Amend. 1.
78 Cases that cite this headnote
[10]

Federal Civil Procedure

Protective orders

Protective order prevents a party only from
disseminating that information obtained through
use of the discovery process; party may
disseminate the identical information covered by
the protective order as long the information is
gained through means independent of the court's
processes.

Constitutional Law
Proceedings

Publicity Regarding

Imposition on newspapers of protective order
covering information concerning contributors
to religious organization, which information
was acquired by the newspapers pursuant to
discovery in defamation action brought against
the newspapers by the religious organization
and its members, did not violate First
Amendment rights of the newspapers. U.S.C.A.
Const.Amend. 1.

112 Cases that cite this headnote
[9]

Publicity Regarding

80 Cases that cite this headnote

Protective orders

Restrictions placed on discovered, but not yet
admitted, information are not a restriction on a
traditionally public source of information and
need not be viewed in that manner for First
Amendment purposes. U.S.C.A. Const.Amend.
1.

Constitutional Law
Proceedings

Provision for protective orders contained in
Washington rules for discovery does not require
First Amendment scrutiny. Wash.CR 26(c);
U.S.C.A. Const.Amend. 1.

90 Cases that cite this headnote
[8]

Objections and

Because of the liberality of pretrial discovery
permitted by Washington rules, which were
modeled on federal discovery rules, it is
necessary for the trial court to have the authority
to issue protective orders. Wash.CR 26(c).

Pretrial depositions and interrogatories are not
public components of a civil trial.

[7]

Pretrial Procedure
protective orders

13 Cases that cite this headnote
[14]

Constitutional Law
Proceedings

Publicity Regarding

Where protective order is entered on showing
of good cause, is limited to the context of
pretrial civil discovery, and does not restrict
the dissemination of the information if gained
from other sources, it does not offend the First
Amendment. U.S.C.A. Const.Amend. 1.
561 Cases that cite this headnote

763 Cases that cite this headnote
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Syllabus*
Respondent Rhinehart is the spiritual leader of a religious
group, respondent Aquarian Foundation. In recent years,
petitioner newspaper companies published several stories
about Rhinehart and the Foundation. A damages action for
alleged defamation and invasions of privacy was brought in
a Washington state court by respondents (who also include
certain members of the Foundation) against petitioners (who
also include the authors of the articles and their spouses).
During the course of extensive discovery, respondents refused
to disclose certain information, including the identity of
the Foundation's donors and members. Pursuant to state
discovery Rules modeled on the Federal Rules of Civil
Procedure, the trial court issued an **2201 order compelling
respondents to identify all donors who made contributions
during the five years preceding the date of the complaint,
along with the amounts donated. The court also required
respondents to divulge enough membership information to
substantiate any claims of diminished membership. However,
pursuant to the State's Rule 26(c), the court also issued
a protective order prohibiting petitioners from publishing,
disseminating, or using the information in any way except
where necessary to prepare for and try the case. In
seeking the protective order, respondents had submitted
affidavits of several Foundation members averring that public
release of the information would adversely affect Foundation
membership and income and would subject its members to
harassment and reprisals. By its terms, the protective order
did not apply to information gained by means other than the
discovery process. The Washington Supreme Court affirmed
both the production order and the protective order, concluding
that even if the latter order was assumed to constitute a prior
restraint of free expression, the trial court had not violated its
discretion in issuing the order.
Held: The protective order issued in this case does not offend
the First Amendment. Pp. 2205–2210.
(a) In addressing the First Amendment question presented
here, it is necessary to consider whether the “practice in
question [furthers] an important or substantial governmental
interest unrelated to the suppression of expression” and
whether “the limitation of First Amendment *21 freedoms
[is] no greater than is necessary or essential to the protection
of the particular governmental interest involved.” Procunier v.
Martinez, 416 U.S. 396, 413, 94 S.Ct. 1800, 1811, 40 L.Ed.2d
224. Pp. 2206–2207.

(b) Judicial limitations on a party's ability to disseminate
information discovered in advance of trial implicates the
First Amendment rights of the restricted party to a far lesser
extent than would restraints on dissemination of information
in other contexts. Rules authorizing discovery are a matter
of legislative grace. A litigant has no First Amendment right
of access to information made available only for purposes of
trying his suit. Furthermore, restraints placed on discovered
information are not a restriction on a traditionally public
source of information. Pp. 2207–2208.
(c) Rule 26(c) furthers a substantial governmental interest
unrelated to the suppression of expression. Liberal pretrial
discovery under the State's Rules has a significant potential
for abuse. There is an opportunity for litigants to obtain
—incidentally or purposefully—information that not only
is irrelevant but if publicly released could be damaging
to reputation and privacy. The prevention of such abuse
is sufficient justification for the authorization of protective
orders. Pp. 2208–2209.
(d) The provision for protective orders in the Washington
Rules—conferring broad discretion on the trial court—
requires, in itself, no heightened First Amendment scrutiny.
The unique character of the discovery process requires that
the trial court have substantial latitude to fashion protective
orders. P. 2209.
(e) In this case, the trial court entered the protective order
upon a showing that constituted good cause as required by
Rule 26(c). Also, the order is limited to the context of pretrial
civil discovery, and does not restrict dissemination if the
information is obtained from other sources. It is sufficient for
purposes of this Court's decision that the highest court in the
State found no abuse of discretion in the trial court's decision
to issue a protective order pursuant to a constitutional state
law. Pp. 2209–2210.
98 Wash.2d 226, 654 P.2d 673 (1982), affirmed.
Attorneys and Law Firms
Evan L. Schwab argued the cause for petitioners. With him on
the briefs were P. Cameron DeVore and Bruce E.H. Johnson.
*22 Malcolm L. Edwards argued the cause for respondents.
With him on the brief was Charles K. Wiggins.*
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* James C. Goodale, John G. Koeltl, Burt Neuborne, Charles
S. Sims, W. Terry Maguire, Anthony Epstein, Erwin G.
Krasnow, Bruce W. Sanford, J. Laurent Scharff, Richard M.
Schmidt, Jr., and Donald F. Luke filed a brief for the American
Civil Liberties Union et al. as amici curiae.
Opinion
**2202 Justice POWELL delivered the opinion of the Court.
This case presents the issue whether parties to civil litigation
have a First Amendment right to disseminate, in advance
of trial, information gained through the pretrial discovery
process.
I
Respondent Rhinehart is the spiritual leader of a religious
group, the Aquarian Foundation. The Foundation has fewer
than 1,000 members, most of whom live in the State of
Washington. Aquarian beliefs include life after death and the
ability to communicate with the dead through a medium.
Rhinehart is the primary Aquarian medium.
In recent years, the Seattle Times and the Walla Walla
Union–Bulletin have published stories about Rhinehart and
the Foundation. Altogether 11 articles appeared in the
newspapers during the years 1973, 1978, and 1979. The five
articles that appeared in 1973 focused on Rhinehart and the
manner in which he operated the Foundation. They described
seances conducted by Rhinehart in which people paid him
to put them in touch with deceased relatives and friends.
The articles also stated that Rhinehart had sold magical
“stones” that had been “expelled” from his body. One article
referred to Rhinehart's conviction, later vacated, for sodomy.
The four articles that appeared in 1978 concentrated on an
“extravaganza” sponsored by Rhinehart at the Walla Walla
State Penitentiary. The articles stated that he had treated 1,100
inmates to a 6–hour–long show, during which he gave away
between $35,000 and $50,000 in cash and prizes. One article
described a “chorus line of girls [who] shed their *23 gowns
and bikinis and sang....” App. 25a. The two articles that
appeared in 1979 referred to a purported connection between
Rhinehart and Lou Ferrigno, star of the popular television
program, “The Incredible Hulk.”
II

Rhinehart brought this action in the Washington Superior
Court on behalf of himself and the Foundation against the
Seattle Times, the Walla Walla Union–Bulletin, the authors
of the articles, and the spouses of the authors. Five female
members of the Foundation who had participated in the
presentation at the penitentiary joined the suit as plaintiffs.1
The complaint alleges that the articles contained statements
that were “fictional and untrue,” and that the defendants—
petitioners here—knew, or should have known, they were
false. According to the complaint, the articles “did and
were calculated to hold [Rhinehart] up to public scorn,
hatred and ridicule, and to impeach his honesty, integrity,
virtue, religious philosophy, reputation as a person and in his
profession as a spiritual leader.” Id., at 8a. With respect to the
Foundation, the complaint also states: “[T]he articles have,
or may have had, the effect of discouraging contributions
by the membership and public and thereby diminished the
financial ability of the Foundation to pursue its corporate
purposes.” Id., at 9a. The complaint alleges that the articles
misrepresented the role of the Foundation's “choir” and
falsely implied that female members of the Foundation had
“stripped off all their clothes and wantonly danced naked....”
Id., at 6a. The complaint requests $14,100,000 in damages for
the alleged defamation and invasions of privacy.2
**2203 *24 Petitioners filed an answer, denying many
of the allegations of the complaint and asserting affirmative
defenses.3 Petitioners promptly initiated extensive discovery.
They deposed Rhinehart, requested production of documents
pertaining to the financial affairs of Rhinehart and
the Foundation, and served extensive interrogatories on
Rhinehart and the other respondents. Respondents turned
over a number of financial documents, including several
of Rhinehart's income tax returns. Respondents refused,
however, to disclose certain financial information,4 the
identity of the Foundation's donors during the preceding 10
years, and a list of its members during that period.
Petitioners filed a motion under the State's Civil Rule
37 requesting an order compelling discovery.5 In their
supporting memorandum, petitioners recognized that the
principal issue as to discovery was respondents' “refusa[l] to
permit any effective inquiry into their financial affairs, such
as the source of their donations, their financial transactions,
uses of *25 their wealth and assets, and their financial
condition in general.” Record 350. Respondents opposed
the motion, arguing in particular that compelled production
of the identities of the Foundation's donors and members

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

4

Previous View

Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984)
104 S.Ct. 2199, 81 L.Ed.2d 17, 38 Fed.R.Serv.2d 1606, 10 Media L. Rep. 1705

would violate the First Amendment rights of members and
donors to privacy, freedom of religion, and freedom of
association. Respondents also moved for a protective order
preventing petitioners from disseminating any information
gained through discovery. Respondents noted that petitioners
had stated their intention to continue publishing articles
about respondents and this litigation, and their intent to use
information gained through discovery in future articles.
In a lengthy ruling, the trial court initially granted the
motion to compel and ordered respondents to identify
all donors who made contributions during the five years
preceding the date of the complaint, along with the amounts
donated. The court also required respondents to divulge
enough membership information to substantiate any claims
of diminished membership. Relying on In re Halkin, 194
U.S.App.D.C. 257, 598 F.2d 176 (1979),6 the court refused
to issue a protective order. It stated that the facts alleged
by respondents in support of their motion for such an order
were too conclusory to warrant a finding of “good cause” as
required *26 by Washington **2204 Superior Court Civil
Rule 26(c).7 The court stated, however, that the denial of
respondents' motion was “without prejudice to [respondents']
right to move for a protective order in respect to specifically
described discovery materials and a factual showing of
good cause for restraining defendants in their use of those
materials.” Record 16.
Respondents filed a motion for reconsideration in which
they renewed their motion for a protective order. They
submitted affidavits of several Foundation members to
support their request. The affidavits detailed a series of letters
and telephone calls defaming the Foundation, its members,
and Rhinehart—including several that threatened physical
harm to those associated with the Foundation. The affiants
also described incidents at the Foundation's headquarters
involving attacks, threats, and assaults directed at Foundation
members by anonymous individuals and groups. In general,
the affidavits averred that public release of the donor lists
would adversely affect Foundation membership and income
*27 and would subject its members to additional harassment
and reprisals.
Persuaded by these affidavits, the trial court issued a
protective order covering all information obtained through the
discovery process that pertained to “the financial affairs of
the various plaintiffs, the names and addresses of Aquarian
Foundation members, contributors, or clients, and the names
and addresses of those who have been contributors, clients,
or donors to any of the various plaintiffs.” App. 65a. The

order prohibited petitioners from publishing, disseminating,
or using the information in any way except where necessary
to prepare for and try the case. By its terms, the order
did not apply to information gained by means other than
the discovery process.8 In an accompanying opinion, the
trial court recognized that the protective order would
restrict petitioners' right to publish information obtained by
discovery, but the court reasoned that the restriction was
necessary to avoid the “chilling effect” that dissemination
would have on “a party's willingness to bring his case to
court.” Record 63.
Respondents appealed from the trial court's production order,
and petitioners **2205 appealed from the protective order.
*28 The Supreme Court of Washington affirmed both. 98
Wash.2d 226, 654 P.2d 673 (1982). With respect to the
protective order, the court reasoned:
“Assuming then that a protective order may fall, ostensibly,
at least, within the definition of a ‘prior restraint of free
expression’, we are convinced that the interest of the judiciary
in the integrity of its discovery processes is sufficient to
meet the ‘heavy burden’ of justification. The need to preserve
that integrity is adequate to sustain a rule like CR 26(c)
which authorizes a trial court to protect the confidentiality of
information given for purposes of litigation.” Id., at 256, 654
P.2d, at 690.9
The court noted that “[t]he information to be discovered
concerned the financial affairs of the plaintiff Rhinehart
and his organization, in which he and his associates had a
recognizable privacy interest; and the giving of publicity to
these matters would allegedly and understandably result in
annoyance, embarrassment and even oppression.” Id., at 256–
257, 654 P.2d, at 690. Therefore, the court concluded, the trial
court had not abused its discretion in issuing the protective
order.10
The Supreme Court of Washington recognized that its holding
conflicts with the holdings of the United States Court *29 of
Appeals for the District of Columbia Circuit in In re Halkin,
194 U.S.App.D.C. 257, 598 F.2d 176 (1979),11 and applies a
different standard from that of the Court of Appeals for the
First Circuit in In re San Juan Star Co., 662 F.2d 108 (1981).12
We granted certiorari to resolve the conflict.13 464 U.S. 812,
104 S.Ct. 64, 78 L.Ed.2d 80 (1983). We affirm.
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We think the rule urged by petitioners would impose an
unwarranted restriction on the duty and discretion of a trial
court to oversee the discovery process.

III
Most States, including Washington, have adopted discovery
provisions modeled on Rules 26 through 37 of the Federal
Rules of Civil Procedure. F. James & G. Hazard, Civil
Procedure 179 (1977).14 Rule 26(b)(1) provides that a party
“may obtain discovery regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending
action.” It **2206 further provides that discovery is not
limited to matters that will be admissible at trial so long
as the information sought “appears reasonably calculated
to lead to the discovery *30 of admissible evidence.”
Wash.Super.Ct.Civil Rule 26(b)(1); Trust Fund Services v.
Aro Glass Co., 89 Wash.2d 758, 763, 575 P.2d 716, 719
(1978); cf. 8 C. Wright & A. Miller, Federal Practice and
Procedure § 2008 (1970).15
[1] The Rules do not differentiate between information
that is private or intimate and that to which no privacy
interests attach. Under the Rules, the only express limitations
are that the information sought is not privileged, and is
relevant to the subject matter of the pending action. Thus,
the Rules often allow extensive intrusion into the affairs
of both litigants and third parties.16 If a litigant fails to
comply with a request for discovery, the court may issue an
order directing compliance that is enforceable by the court's
contempt powers. Wash.Super.Ct.Civil Rule 37(b).17
Petitioners argue that the First Amendment imposes strict
limits on the availability of any judicial order that has the
*31 effect of restricting expression. They contend that civil
discovery is not different from other sources of information,
and that therefore the information is “protected speech” for
First Amendment purposes. Petitioners assert the right in
this case to disseminate any information gained through
discovery. They do recognize that in limited circumstances,
not thought to be present here, some information may be
restrained. They submit, however:
“When a protective order seeks to limit expression, it may do
so only if the proponent shows a compelling governmental
interest. Mere speculation and conjecture are insufficient.
Any restraining order, moreover, must be narrowly drawn and
precise. Finally, before issuing such an order a court must
determine that there are no alternatives which intrude less
directly on expression.” Brief for Petitioners 10.

IV
It is, of course, clear that information obtained through civil
discovery authorized by modern rules of civil procedure
would rarely, if ever, fall within the classes of unprotected
speech identified by decisions of this Court. In this case,
as petitioners argue, there certainly is a public interest in
knowing more about respondents. This interest may well
include most—and possibly all—of what has been discovered
as a result of the court's order under Rule 26(b)(1). It
does not necessarily follow, however, that a litigant has an
unrestrained **2207 right to disseminate information that
has been obtained through pretrial discovery. For even though
the broad sweep of the First Amendment seems to prohibit
all restraints on free expression, this Court has observed that
“[f]reedom of speech ... does not comprehend the right to
speak on any subject at any time.” American Communications
Assn. v. Douds, 339 U.S. 382, 394–395, 70 S.Ct. 674, 681–
682, 94 L.Ed. 925 (1950).
[2]
*32 The critical question that this case presents
is whether a litigant's freedom comprehends the right to
disseminate information that he has obtained pursuant to a
court order that both granted him access to that information
and placed restraints on the way in which the information
might be used. In addressing that question it is necessary
to consider whether the “practice in question [furthers] an
important or substantial governmental interest unrelated to
the suppression of expression” and whether “the limitation of
First Amendment freedoms [is] no greater than is necessary
or essential to the protection of the particular governmental
interest involved.” Procunier v. Martinez, 416 U.S. 396, 413,
94 S.Ct. 1800, 1811, 40 L.Ed.2d 224 (1974); see Brown v.
Glines, 444 U.S. 348, 354–355, 100 S.Ct. 594, 599–600, 62
L.Ed.2d 540 (1980); Buckley v. Valeo, 424 U.S. 1, 25, 96
S.Ct. 612, 637–638, 46 L.Ed.2d 659 (1976).

A
[3] [4] [5] At the outset, it is important to recognize the
extent of the impairment of First Amendment rights that a
protective order, such as the one at issue here, may cause.
As in all civil litigation, petitioners gained the information
they wish to disseminate only by virtue of the trial court's
discovery processes. As the Rules authorizing discovery were
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adopted by the state legislature, the processes thereunder
are a matter of legislative grace. A litigant has no First
Amendment right of access to information made available
only for purposes of trying his suit. Zemel v. Rusk, 381 U.S.
1, 16–17, 85 S.Ct. 1271, 1280–1281, 14 L.Ed.2d 179 (1965)
(“The right to speak and publish does not carry with it the
unrestrained right to gather information”). Thus, continued
court control over the discovered information does not raise
the same specter of government censorship that such control
might suggest in other situations. See In re Halkin, 194
U.S.App.D.C., at 287, 598 F.2d, at 206–207 (Wilkey, J.,

B

[11] Rule 26(c) furthers a substantial governmental interest
unrelated to the suppression of expression. Procunier, supra,
at 413, 94 S.Ct., at 1811. The Washington Civil Rules enable
parties to litigation to obtain information “relevant to the
subject matter involved” that they believe will be helpful in
the preparation and trial of the case. Rule 26, however, must
be viewed in its entirety. Liberal discovery is provided for the
sole purpose of assisting in the preparation and trial, or the
18
settlement, of litigated disputes. Because of the liberality of
dissenting).
pretrial discovery permitted by Rule 26(b)(1), it is necessary
[6]
[7]
[8]
*33 Moreover, pretrial depositions and for the trial court to have the authority to issue protective
orders conferred by Rule 26(c). It is clear from experience
interrogatories are not public components of a civil trial.19
that pretrial discovery by depositions and interrogatories has
Such proceedings **2208 were not open to the public at
a significant potential for abuse.20 This abuse is not limited
common law, Gannett Co. v. DePasquale, 443 U.S. 368,
to *35 matters of delay and expense; discovery also may
389, 99 S.Ct. 2898, 2910, 61 L.Ed.2d 608 (1979), and, in
seriously implicate privacy interests of litigants and third
general, they are conducted in private as a matter of modern
practice. See id., at 396, 99 S.Ct., at 2913–2914 (BURGER,
parties.21 The Rules do not distinguish between public and
C.J., concurring); Marcus, Myth and Reality in Protective
private information. Nor do they apply only to parties to the
Order Litigation, 69 Cornell L.Rev. 1 (1983). Much of the
litigation, as relevant information in the **2209 hands of
information that surfaces during pretrial discovery may be
third parties may be subject to discovery.
unrelated, or only tangentially related, to the underlying
cause of action. Therefore, restraints placed on discovered,
There is an opportunity, therefore, for litigants to obtain
but not yet admitted, information are not a restriction on a
—incidentally or purposefully—information that not only
traditionally public source of information.
is irrelevant but if publicly released could be damaging
[9]
[10] Finally, it is significant to note that an order to reputation and privacy. The government clearly has a
substantial interest in preventing this sort of abuse of its
prohibiting dissemination of discovered information before
processes. Cf. Herbert v. Lando, 441 U.S. 153, 176–177, 99
trial is not the kind of classic prior restraint that requires
S.Ct. 1635, 1648–1649, 60 L.Ed.2d 115 (1979); Gumbel v.
exacting First Amendment scrutiny. See *34 Gannett Co.
Pitkin, 124 U.S. 131, 145–146, 8 S.Ct. 379, 384–385, 31
v. DePasquale, supra, at 399, 99 S.Ct., at 2915 (POWELL,
L.Ed. 374 (1888). As stated by Judge Friendly in International
J., concurring). As in this case, such a protective order
Products Corp. v. Koons, 325 F.2d 403, 407–408 (CA2 1963),
prevents a party from disseminating only that information
“[w]hether or not the Rule itself authorizes [a particular
obtained through use of the discovery process. Thus, the party
protective order] ... we have no question as to the court's
may disseminate the identical information covered by the
jurisdiction to do this under the inherent ‘equitable powers
protective order as long as the information is gained through
of courts of law over their own process, to prevent abuses,
means independent of the court's processes. In sum, judicial
oppression, and injustices' ” (citing Gumbel v. Pitkin, supra).
limitations on a party's ability to disseminate information
The prevention of the abuse that can attend the coerced
discovered in advance of trial implicates the First Amendment
production of information under *36 a State's discovery rule
rights of the restricted party to a far lesser extent than
is sufficient justification for the authorization of protective
would restraints on dissemination of information in a different
context. Therefore, our consideration of the provision for
orders.22
protective orders contained in the Washington Civil Rules
takes into account the unique position that such orders occupy
C
in relation to the First Amendment.
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[12] We also find that the provision for protective orders in
the Washington Rules requires, in itself, no heightened First
Amendment scrutiny. To be sure, Rule 26(c) confers broad
discretion on the trial court to decide when a protective order
is appropriate and what degree of protection is required. The
Legislature of the State of Washington, following the example
of the Congress in its approval of the Federal Rules of Civil
Procedure, has determined that such discretion is necessary,
and we find no reason to disagree. The trial court is in the best
position to weigh fairly the competing needs and interests of
parties affected by discovery.23 The unique character of the
discovery process requires that the trial court have substantial
latitude to fashion protective orders.

V
[13]
[14] The facts in this case illustrate the concerns
that justifiably may prompt a court to issue a protective
order. As we have noted, the trial court's order allowing
discovery was extremely broad. It compelled respondents
—among other *37 things—to identify all persons who
had made donations over a 5–year period to Rhinehart
and the Aquarian Foundation, together with the amounts
donated. In effect the order would compel disclosure of
membership as well as sources of financial support. The
Supreme Court of Washington found that dissemination of
this information would “result in annoyance, embarrassment
and even oppression.” 98 Wash.2d, at 257, 654 P.2d, at 690. It
is sufficient for purposes of our decision that the highest court
in the State found no abuse of discretion in the trial court's
decision to issue a protective order pursuant to a constitutional
state law. We therefore hold that where, as in this case, a
protective order is entered on a showing of good cause as
required by Rule 26(c), is limited to the context of pretrial
civil discovery, and does not restrict the dissemination of the
information if gained from other **2210 sources, it does not
offend the First Amendment.24

Justice BRENNAN, with whom Justice MARSHALL joins,
concurring.
The Court today recognizes that pretrial protective orders,
designed to limit the dissemination of information gained
through the civil discovery process, are subject to scrutiny
under the First Amendment. As the Court acknowledges,
before approving such protective orders, “it is necessary
to consider whether the ‘practice in question [furthers] an
important or substantial governmental interest unrelated to
the suppression of expression’ and whether ‘the limitation of
First Amendment freedoms [is] no greater than is necessary
or essential to the protection of the particular governmental
*38 interest involved.’ ” Ante, at 2207 (quoting Procunier v.
Martinez, 416 U.S. 396, 413, 94 S.Ct. 1800, 1811, 40 L.Ed.2d
224 (1974)).
In this case, the respondents opposed discovery, and in
the alternative sought a protective order for discovered
materials, because the “compelled production of the identities
of the Foundation's donors and members would violate the
First Amendment rights of members and donors to privacy,
freedom of religion, and freedom of association.” Ante, at
2203. The Supreme Court of Washington found that these
interests constituted the requisite “good cause” under the
State's Rule 26(c) (upon “good cause shown,” the court may
make “any order which justice requires to protect a party or
person from annoyance, embarrassment, oppression, or undue
burden or expense”). 98 Wash.2d 226, 256, 654 P.2d 673, 690
(1982). Given this finding, the court approved a protective
order limited to “information ... regarding the financial affairs
of the various [respondents], the names and addresses of
Aquarian Foundation members, contributors, or clients, and
the names and addresses of those who have been contributors,
clients, or donors to any of the various [[[respondents].”
Ante, at 2204, n. 8. I agree that the respondents' interests in
privacy and religious freedom are sufficient to justify this
protective order and to overcome the protections afforded
free expression by the First Amendment. I therefore join the
Court's opinion.

The judgment accordingly is

All Citations

Affirmed.

467 U.S. 20, 104 S.Ct. 2199, 81 L.Ed.2d 17, 38 Fed.R.Serv.2d
1606, 10 Media L. Rep. 1705

Footnotes

*

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
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The record is unclear as to whether all five of the female plaintiffs participated in the “chorus line” described in the 1978
articles. The record also does not disclose whether any of the female plaintiffs were mentioned by name in the articles.
Although the complaint does not allege specifically that the articles caused a decline in membership of the Foundation,
respondents' answers to petitioners' interrogatories raised this issue. In response to petitioners' request that respondents
explain the damages they are seeking, respondents claimed that the Foundation had experienced a drop in membership
in Hawaii and Washington “from about 300 people to about 150 people, and [a] concurrent drop in contributions.” Record
503.
Affirmative defenses included contentions that the articles were substantially true and accurate, that they were privileged
under the First and Fourteenth Amendments, that the statute of limitations had run as to the 1973 articles, that the
individual respondents had consented to any invasions of privacy, and that respondents had no reasonable expectation
of privacy when performing before 1,100 prisoners.
Rhinehart also refused to reveal the current address of his residence. He submitted an affidavit stating that he had
relocated out of fear for his safety and that disclosure of his current address would subject him to risks of bodily harm.
Petitioners promptly moved for an order compelling Rhinehart to give his address and the trial court granted the motion.
Washington Superior Court Civil Rule 37 provides in relevant part: “A party, upon reasonable notice to other parties and
all persons affected thereby, may apply to the court in the county where the deposition was taken, or in the county where
the action is pending, for an order compelling discovery....”
The Halkin decision was debated by the courts below. Prior to Halkin, the only Federal Court of Appeals to consider the
question directly had understood that the First Amendment did not affect a trial court's authority to restrict dissemination
of information produced during pretrial discovery. See International Products Corp. v. Koons, 325 F.2d 403, 407–408
(CA2 1963). Halkin considered the issue at length. Characterizing a protective order as a “paradigmatic prior restraint,”
Halkin held that such orders require close scrutiny. The court also held that before a court should issue a protective order
that restricts expression, it must be satisfied that “the harm posed by dissemination must be substantial and serious; the
restraining order must be narrowly drawn and precise; and there must be no alternative means of protecting the public
interest which intrudes less directly on expression.” 194 U.S.App.D.C., at 272, 598 F.2d, at 191 (footnotes omitted).
Rule 26(c) provides:
“Protective Orders. Upon motion by a party or by the person from whom discovery is sought, and for good cause shown,
the court in which the action is pending or alternatively, on matters relating to a deposition, the court in the county where
the deposition is to be taken may make any order which justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including one or more of the following: (1) that the discovery
not be had; (2) that the discovery may be had only on specified terms and conditions, including a designation of the time
or place; (3) that the discovery may be had only by a method of discovery other than that selected by the party seeking
discovery; (4) that certain matters not be inquired into, or that the scope of the discovery be limited to certain matters;
(5) that discovery be conducted with no one present except persons designated by the court; (6) that a deposition after
being sealed be opened only by order of the court; (7) that a trade secret or other confidential research, development,
or commercial information not be disclosed or be disclosed only in a designated way; (8) that the parties simultaneously
file specified documents or information enclosed in sealed envelopes to be opened as directed by the court....”
Rule 26(c) is typical of the provisions adopted in many States.
The relevant portions of the protective order state:
“2. Plaintiffs' motion for a protective order is granted with respect to information gained by the defendants through the
use of all of the discovery processes regarding the financial affairs of the various plaintiffs, the names and addresses
of Aquarian Foundation members, contributors, or clients, and the names and addresses of those who have been
contributors, clients, or donors to any of the various plaintiffs.
“3. The defendants and each of them shall make no use of and shall not disseminate the information defined in paragraph
2 which is gained through discovery, other than such use as is necessary in order for the discovering party to prepare
and try the case. As a result, information gained by a defendant through the discovery process may not be published by
any of the defendants or made available to any news media for publication or dissemination. This protective order has
no application except to information gained by the defendants through the use of the discovery processes.” App. 65a.
Although the Washington Supreme Court assumed, arguendo, that a protective order could be viewed as an infringement
on First Amendment rights, the court also stated:
“A persuasive argument can be made that when persons are required to give information which they would otherwise
be entitled to keep to themselves, in order to secure a government benefit or perform an obligation to that government,
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those receiving that information waive the right to use it for any purpose except those which are authorized by the agency
of government which exacted the information.” 98 Wash.2d, at 239, 654 P.2d, at 681.
The Washington Supreme Court also held that, because the protective order shields respondents from “abuse of the
discovery privilege,” respondents could not object to the order compelling production. We do not consider here that aspect
of the Washington Supreme Court's decision.
See n. 6, supra.
In San Juan Star, the Court of Appeals for the First Circuit considered and rejected Halkin's approach to the
constitutionality of protective orders. Although the San Juan court held that protective orders may implicate First
Amendment interests, the court reasoned that such interests are somewhat lessened in the civil discovery context. The
court stated: “In general, then, we find the appropriate measure of such limitations in a standard of ‘good cause’ that
incorporates a ‘heightened sensitivity’ to the First Amendment concerns at stake....” 662 F.2d, at 116.
The holding of the Supreme Court of Washington is consistent with the decision of the Court of Appeals for the Second
Circuit in International Products Corp. v. Koons, 325 F.2d, at 407–408.
See Bushman v. New Holland Division, 83 Wash.2d 429, 433, 518 P.2d 1078, 1080 (1974). The Washington Supreme
Court has stated that when the language of a Washington Rule and its federal counterpart are the same, courts should
look to decisions interpreting the Federal Rule for guidance. American Discount Corp. v. Saratoga West, Inc., 81 Wash.2d
34, 37–38, 499 P.2d 869, 871 (1972). The Washington Rule that provides for the scope of civil discovery and the
issuance of protective orders is virtually identical to its counterpart in the Federal Rules of Civil Procedure. Compare
Wash.Super.Ct.Civ.Rules 26(b) and (c) with Fed.Rules Civ.Proc. 26(b) and (c).
Washington Superior Court Civil Rule 26(b)(1), identical to Federal Rule of Civil Procedure 26(b)(1) in effect at the time,
provides in full:
“In General. Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim
or defense of any other party, including the existence, description, nature, custody, condition and location of any books,
documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter.
It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.”
Under Rules 30 and 31, a litigant may depose a third party by oral or written examination. The litigant can compel the
third party to be deposed and to produce tangible evidence at the deposition by serving the third party with a subpoena
pursuant to Rule 45. Rule 45(b)(1) authorizes a trial court to quash or modify a subpoena of tangible evidence “if it is
unreasonable and oppressive.” Rule 45(f) provides: “Failure by any person without adequate excuse to obey a subpoena
served upon him may be deemed a contempt of the court from which the subpoena issued.”
In addition to its contempt power, Rule 37(b)(2) authorizes a trial court to enforce an order compelling discovery by
other means including, for example, regarding designated facts as established for purposes of the action. Cf. Fed.Rule
Civ.Proc. 37(b)(2)(A).
Although litigants do not “surrender their First Amendment rights at the courthouse door,” In re Halkin, 194 U.S.App.D.C.,
at 268, 598 F.2d, at 186, those rights may be subordinated to other interests that arise in this setting. For instance, on
several occasions this Court has approved restriction on the communications of trial participants where necessary to
ensure a fair trial for a criminal defendant. See Nebraska Press Assn. v. Stuart, 427 U.S. 539, 563, 96 S.Ct. 2791, 2804–
2805, 49 L.Ed.2d 683 (1976); id., at 601, and n. 27, 96 S.Ct., at 2823 and n. 27 (BRENNAN, J., concurring in judgment);
Oklahoma Publishing Co. v. District Court, 430 U.S. 308, 310–311, 97 S.Ct. 1045, 1046–1047, 51 L.Ed.2d 355 (1977);
Sheppard v. Maxwell, 384 U.S. 333, 361, 86 S.Ct. 1507, 1521–1522, 16 L.Ed.2d 600 (1966). “In the conduct of a case,
a court often finds it necessary to restrict the free expression of participants, including counsel, witnesses, and jurors.”
Gulf Oil Co. v. Bernard, 452 U.S. 89, 104, n. 21, 101 S.Ct. 2193, 2201–2202 n. 21, 68 L.Ed.2d 693 (1981).
Discovery rarely takes place in public. Depositions are scheduled at times and places most convenient to those involved.
Interrogatories are answered in private. Rules of Civil Procedure may require parties to file with the clerk of the court
interrogatory answers, responses to requests for admissions, and deposition transcripts. See Fed.Rule Civ.Proc. 5(d).
Jurisdictions that require filing of discovery materials customarily provide that trial courts may order that the materials not
be filed or that they be filed under seal. See ibid.; Wash.Super.Ct.Civil Rule 26(c). Federal district courts may adopt local
rules providing that the fruits of discovery are not to be filed except on order of the court. See, e.g., C.D.Cal.Rule 8.3;
S.D.N.Y.Civ.Rule 19. Thus, to the extent that courthouse records could serve as a source of public information, access
to that source customarily is subject to the control of the trial court.
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See Comments of the Advisory Committee on the 1983 Amendments to Fed.Rule Civ.Proc. 26, 28 U.S.C.App., pp. 729–
730 (1982 ed., Supp. I). In Herbert v. Lando, 441 U.S. 153, 99 S.Ct. 1635, 60 L.Ed.2d 115 (1979), the Court observed:
“There have been repeated expressions of concern about undue and uncontrolled discovery, and voices from this Court
have joined the chorus. But until and unless there are major changes in the present Rules of Civil Procedure, reliance
must be had on what in fact and in law are ample powers of the district judge to prevent abuse.” Id., at 176–177, 99
S.Ct., at 1648–1649 (footnote omitted); see also id., at 179, 99 S.Ct., at 1650 (POWELL, J., concurring). But abuses of
the Rules by litigants, and sometimes the inadequate oversight of discovery by trial courts, do not in any respect lessen
the importance of discovery in civil litigation and the government's substantial interest in protecting the integrity of the
discovery process.
Cf. Whalen v. Roe, 429 U.S. 589, 599, 97 S.Ct. 869, 876, 51 L.Ed.2d 64 (1977); Cox Broadcasting Corp. v. Cohn, 420
U.S. 469, 488–491, 95 S.Ct. 1029, 1042–1044, 43 L.Ed.2d 328 (1975). Rule 26(c) includes among its express purposes
the protection of a “party or person from annoyance, embarrassment, oppression or undue burden or expense.” Although
the Rule contains no specific reference to privacy or to other rights or interests that may be implicated, such matters are
implicit in the broad purpose and language of the Rule.
The Supreme Court of Washington properly emphasized the importance of ensuring that potential litigants have
unimpeded access to the courts: “[A]s the trial court rightly observed, rather than expose themselves to unwanted
publicity, individuals may well forgo the pursuit of their just claims. The judicial system will thus have made the utilization
of its remedies so onerous that the people will be reluctant or unwilling to use it, resulting in frustration of a right as
valuable as that of speech itself.” 98 Wash.2d 226, 254, 654 P.2d 673, 689 (1982). Cf. California Motor Transport Co.
v. Trucking Unlimited, 404 U.S. 508, 510, 92 S.Ct. 609, 611–612, 30 L.Ed.2d 642 (1972); NAACP v. Button, 371 U.S.
415, 429–431, 83 S.Ct. 328, 335–337, 9 L.Ed.2d 405 (1963).
In addition, heightened First Amendment scrutiny of each request for a protective order would necessitate burdensome
evidentiary findings and could lead to time-consuming interlocutory appeals, as this case illustrates. See, e.g., Zenith
Radio Corp. v. Matsushita Electric Industrial Co., 529 F.Supp. 866 (E.D.Pa.1981).
It is apparent that substantial government interests were implicated. Respondents, in requesting the protective order,
relied upon the rights of privacy and religious association. Both the trial court and the Supreme Court of Washington
also emphasized that the right of persons to resort to the courts for redress of grievances would have been “chilled.”
See n. 22, supra.
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Synopsis
The Supreme Court of Appeals of West Virginia, 248
S.E.2d 269, issued writ of prohibition against prosecution of
newspapers under West Virginia statute making it a crime for
newspaper to publish, without written approval of juvenile
court, the name of any youth charged as a juvenile offender,
and certiorari was granted. The Supreme Court, Mr. Chief
Justice Burger, held that the statute violated the First and
Fourteenth Amendments in prohibiting truthful publication
of alleged juvenile delinquent's name, lawfully obtained by
newspapers by monitoring police band radio frequency and
interviewing eyewitnesses.
Affirmed.

[2]

Constitutional Law
children and minors

Proceedings involving

Infants

Child abuse reporting

Infants

Juvenile justice in general

Despite asserted state interest in protecting
anonymity of juvenile offenders in order to
further rehabilitation, West Virginia statute
violated First and Fourteenth Amendments by
making it a crime for newspaper to publish,
without written approval of juvenile court,
name of any youth charged as a juvenile
offender, where name was lawfully obtained
by monitoring police band radio frequency
and interviewing eyewitnesses; even assuming
statute served a state interest of the highest order,
it did not accomplish its stated purpose where it
did not restrict publication by electronic media
or any form of publication except “newspapers.”
U.S.C.A.Const. Amends. 1, 14; Code W.Va. 49–
7–3, 49–7–20.
142 Cases that cite this headnote

**2668 *97 Syllabus*

Mr. Justice Rehnquist filed opinion concurring in the
judgment.

West Headnotes (2)
[1]

128 Cases that cite this headnote

Constitutional Law
Strict or exacting
scrutiny; compelling interest test
Constitutional Law

Prior Restraints

First Amendment protection reaches beyond
prior restraints; even imposition of penal
sanction for publishing lawfully obtained,
truthful information requires the highest form
of state interest to sustain its validity, and state
must demonstrate that its punitive action is

Respondent newspapers published articles containing the
name of a juvenile who had been arrested for allegedly
killing another youth. Respondents learned of the event and
the name of the alleged assailant by monitoring the police
band radio frequency and by asking various eye-witnesses.
Respondents were indicted for violating a West Virginia
statute which makes it a crime for a newspaper to publish,
without the written approval of the juvenile court, the name of
any youth charged as a juvenile offender. The West Virginia
Supreme Court of Appeals granted a writ of prohibition
against petitioners, the prosecuting attorney and the Circuit
Judges of Kanawha County, W.Va., holding that the statute
on which the indictment was based violated the First and
Fourteenth Amendments.
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Held: The State cannot, consistent with the First and
Fourteenth Amendments, punish the truthful publication of
an alleged juvenile delinquent's name lawfully obtained by
a newspaper. The asserted state interest in protecting the
anonymity of the juvenile offender to further his rehabilitation
cannot justify the statute's imposition of criminal sanctions for
publication of a juvenile's name lawfully obtained. Pp. 2670–
2672.
(a) Whether the statute is viewed as a prior restraint by
authorizing the juvenile judge to permit publication or as
a penal sanction for publishing lawfully obtained, truthful
information is not dispositive because even the latter action
requires the highest form of state interest to sustain its
validity. When a state attempts to punish publication after
the event it must demonstrate that its punitive action was
necessary to further the state interests asserted. Landmark
Communications, Inc. v. Virginia, 435 U.S. 829, 98 S.Ct.
1535, 56 L.Ed.2d 1. Pp. 2670–2671.
(b) Respondents' First Amendment rights prevail over the
State's interest in protecting juveniles. Cf. Davis v. Alaska,
415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347. Even assuming
that the statute served a state interest of the highest order, the
statute does not accomplish its stated purpose since it does
not restrict the electronic media or any form of publication,
except “newspapers.” Pp. 2671–2672.
W.Va., 248 S.E.2d 269, affirmed.
Attorneys and Law Firms
*98 Cletus B. Hanley, Charleston, W. Va., for petitioners.
Floyd Abrams, New York City, for respondent.
Opinion
Mr. Chief Justice BURGER delivered the opinion of the
Court.
We granted certiorari to consider whether a West Virginia
statute violates the First and Fourteenth Amendments of
the United States Constitution by making it a crime for a
newspaper to publish, without the written approval of the
juvenile court, the name of any youth charged as a juvenile
offender.

The challenged West Virginia statute provides:
“[N]or shall the name of any child, in connection with
any proceedings under this chapter, be published in any
newspaper without a written order of the court . . . .”
W.Va.Code § 49–7–3 (1976);
and:
“A person who violates . . . a provision of this chapter for
which punishment has not been specifically provided, *99
shall be guilty of a misdemeanor, and upon conviction shall
be fined not less than ten nor more than one hundred dollars,
**2669 or confined in jail not less than five days nor more
than six months, or both such fine and imprisonment.” § 49–
7–20.
On February 9, 1978, a 15-year-old student was shot and
killed at Hayes Junior High School in St. Albans, W.
Va., a small community located about 13 miles outside
of Charleston, W. Va. The alleged assailant, a 14-year-old
classmate, was identified by seven different eyewitnesses and
was arrested by police soon after the incident.
The Charleston Daily Mail and the Charleston Gazette,
respondents here, learned of the shooting by monitoring
routinely the police band radio frequency; they immediately
dispatched reporters and photographers to the junior high
school. The reporters for both papers obtained the name of
the alleged assailant simply by asking various witnesses, the
police, and an assistant prosecuting attorney who were at the
school.
The staffs of both newspapers prepared articles for
publication about the incident. The Daily Mail's first article
appeared in its February 9 afternoon edition. The article
did not mention the alleged attacker's name. The editorial
decision to omit the name was made because of the statutory
prohibition against publication without prior court approval.
The Gazette made a contrary editorial decision and published
the juvenile's name and picture in an article about the shooting
that appeared in the February 10 morning edition of the
paper. In addition, the name of the alleged juvenile attacker
was broadcast over at least three different radio stations on
February 9 and 10. Since the information had become *100
public knowledge, the Daily Mail decided to include the
juvenile's name in an article in its afternoon paper on February
10.

(1)
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On March 1, an indictment against the respondents was
returned by a grand jury. The indictment alleged that each
knowingly published the name of a youth involved in a
juvenile proceeding in violation of W.Va.Code § 49–7–
3 (1976). Respondents then filed an original-jurisdiction
petition with the West Virginia Supreme Court of Appeals,
seeking a writ of prohibition against the prosecuting attorney
and the Circuit Court Judges of Kanawha County, petitioners
here. Respondents alleged that the indictment was based on
a statute that violated the First and Fourteenth Amendments
of the United States Constitution and several provisions of
the State's Constitution and requested an order prohibiting the
county officials from taking any action on the indictment.
The West Virginia Supreme Court of Appeals issued the
writ of prohibition. 161 W.Va. 684, 248 S.E.2d 269 (1978).
Relying on holdings of this Court, it held that the statute
abridged the freedom of the press. The court reasoned that
the statute operated as a prior restraint on speech and that
the State's interest in protecting the identity of the juvenile
offender did not overcome the heavy presumption against the
constitutionality of such prior restraints.
We granted certiorari. 439 U.S. 963, 99 S.Ct. 448, 58 L.Ed.2d
420 (1978).
(2)
Respondents urge this Court to hold that because § 49–7–3
requires court approval prior to publication of the juvenile's
name it operates as a “prior restraint” on speech.1 See
Nebraska *101 Press Assn. v. Stuart, 427 U.S. 539, 96
S.Ct. 2791, 49 L.Ed.2d 683 (1976); New York Times Co. v.
United States, 403 U.S. 713, 91 S.Ct. 2140, 29 L.Ed.2d 822
(1971); **2670 Organization for a Better Austin v. Keefe,
402 U.S. 415, 91 S.Ct. 1575, 29 L.Ed.2d 1 (1971); Near
v. Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625, 75
L.Ed. 1357 (1931). Respondents concede that this statute is
not in the classic mold of prior restraint, there being no prior
injunction against publication. Nonetheless, they contend that
the prior-approval requirement acts in “operation and effect”
like a licensing scheme and thus is another form of prior
restraint. See Near v. Minnesota ex rel. Olson, supra, at 708,
51 S.Ct., at 628. As such, respondents argue, the statute bears
“a ‘heavy presumption’ against its constitutional validity.”
Organization for a Better Austin v. Keefe, supra, 402 U.S.,
at 419, 91 S.Ct., at 1578. They claim that the State's interest
in the anonymity of a juvenile offender is not sufficient to
overcome that presumption.

Petitioners do not dispute that the statute amounts to a prior
restraint on speech. Rather, they take the view that even if it
is a prior restraint the statute is constitutional because of the
significance of the State's interest in protecting the identity of
juveniles.
(3)
[1] The resolution of this case does not turn on whether the
statutory grant of authority to the juvenile judge to permit
publication of the juvenile's name is, in and of itself, a
prior restraint. First Amendment protection reaches beyond
prior restraints, Landmark Communications, Inc. v. Virginia,
435 U.S. 829, 98 S.Ct. 1535, 56 L.Ed.2d 1 (1978); Cox
Broadcasting Corp. v. Cohn, 420 U.S. 469, 95 S.Ct. 1029, 43
L.Ed.2d 328 (1975), and respondents acknowledge that the
statutory provision for court approval of disclosure actually
may have a less oppressive effect on freedom of the press than
a total ban on the publication of the child's name.
Whether we view the statute as a prior restraint or as a
penal sanction for publishing lawfully obtained, truthful
information *102 is not dispositive because even the latter
action requires the highest form of state interest to sustain
its validity. Prior restraints have been accorded the most
exacting scrutiny in previous cases. See Nebraska Press
Assn. v. Stuart, supra, 427 U.S., at 561, 96 S.Ct., at 2803;
Organization for a Better Austin v. Keefe, supra, 402 U.S., at
419, 91 S.Ct., at 1577; Near v. Minnesota ex rel. Olson, supra,
283 U.S., at 716, 51 S.Ct., at 631. See also Southeastern
Promotions, Ltd. v. Conrad, 420 U.S. 546, 95 S.Ct. 1239, 43
L.Ed.2d 448 (1975). However, even when a state attempts
to punish publication after the event it must nevertheless
demonstrate that its punitive action was necessary to further
the state interests asserted. Landmark Communications, Inc.
v. Virginia, supra, 435 U.S., at 843, 98 S.Ct., at 1543. Since
we conclude that this statute cannot satisfy the constitutional
standards defined in Landmark Communications, Inc., we
need not decide whether, as argued by respondents, it operated
as a prior restraint.
Our recent decisions demonstrate that state action to punish
the publication of truthful information seldom can satisfy
constitutional standards. In Landmark Communications we
declared unconstitutional a Virginia statute making it a crime
to publish information regarding confidential proceedings
before a state judicial review commission that heard
complaints about alleged disabilities and misconduct of state-
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court judges. In declaring that statute unconstitutional, we
concluded:
“[T]he publication Virginia seeks to punish under its
statute lies near the core of the First Amendment, and the
Commonwealth's interests advanced by the imposition of
criminal sanctions are insufficient to justify the actual and
potential encroachments on freedom of speech and of the
press which follow therefrom.” 435 U.S., at 838, 98 S.Ct., at
1541.
In Cox Broadcasting Corp. v. Cohn, supra, we held that
damages could not be recovered against a newspaper for
publishing the name of a rape victim. The suit had been based
on a state statute that made it a crime to publish the name of
the victim; the purpose of the statute was *103 to protect
the privacy right of the individual and the **2671 family.
The name of the victim had become known to the public
through official court records dealing with the trial of the
rapist. In declaring the statute unconstitutional, the Court,
speaking through Mr. Justice WHITE, reasoned:
“By placing the information in the public domain on official
court records, the State must be presumed to have concluded
that the public interest was thereby being served. . . . States
may not impose sanctions on the publication of truthful
information contained in official court records open to public
inspection.” 420 U.S., at 495, 95 S.Ct., at 1046.
One case that involved a classic prior restraint is particularly
relevant to our inquiry. In Oklahoma Publishing Co. v.
District Court, 430 U.S. 308, 97 S.Ct. 1045, 51 L.Ed.2d 355
(1977), we struck down a state-court injunction prohibiting
the news media from publishing the name or photograph of
an 11-year-old boy who was being tried before a juvenile
court. The juvenile court judge had permitted reporters and
other members of the public to attend a hearing in the case,
notwithstanding a state statute closing such trials to the
public. The court then attempted to halt publication of the
information obtained from that hearing. We held that once
the truthful information was “publicly revealed” or “in the
public domain” the court could not constitutionally restrain
its dissemination.
None of these opinions directly controls this case; however,
all suggest strongly that if a newspaper lawfully obtains
truthful information about a matter of public significance then
state officials may not constitutionally punish publication
of the information, absent a need to further a state interest
of the highest order. These cases involved situations where

the government itself provided or made possible press
access to the information. That factor is not controlling.
Here respondents relied upon routine newspaper reporting
techniques to ascertain the identity of the alleged assailant.
*104 A free press cannot be made to rely solely upon the
sufferance of government to supply it with information. See
Houchins v. KQED, Inc., 438 U.S. 1, 11, 98 S.Ct. 2588,
2595, 57 L.Ed.2d 553 (1978) (plurality opinion); Branzburg
v. Hayes, 408 U.S. 665, 681, 92 S.Ct. 2646, 2656, 33 L.Ed.2d
626 (1972). If the information is lawfully obtained, as it
was here, the state may not punish its publication except
when necessary to further an interest more substantial than is
present here.
(4)
[2] The sole interest advanced by the State to justify its
criminal statute is to protect the anonymity of the juvenile
offender. It is asserted that confidentiality will further his
rehabilitation because publication of the name may encourage
further antisocial conduct and also may cause the juvenile
to lose future employment or suffer other consequences for
this single offense. In Davis v. Alaska, 415 U.S. 308, 94
S.Ct. 1105, 39 L.Ed.2d 347 (1974), similar arguments were
advanced by the State to justify not permitting a criminal
defendant to impeach a prosecution witness on the basis of
his juvenile record. We said there that “[w]e do not and
need not challenge the State's interest as a matter of its own
policy in the administration of criminal justice to seek to
preserve the anonymity of a juvenile offender.” Id., at 319, 94
S.Ct., at 1112. However, we concluded that the State's policy
must be subordinated to the defendant's Sixth Amendment
right of confrontation. Ibid. The important rights created by
the First Amendment must be considered along with the
rights of defendants guaranteed by the Sixth Amendment.
See Nebraska Press Assn. v. Stuart, 427 U.S., at 561, 96
S.Ct., at 2803. Therefore, the reasoning of Davis that the
constitutional right must prevail over the state's interest in
protecting juveniles applies with equal force here.
The magnitude of the State's interest in this statute is
not sufficient to justify application of a criminal penalty
to respondents. Moreover, the statute's approach does not
satisfy constitutional requirements. The statute does not
restrict *105 the electronic media **2672 or any form of
publication, except “newspapers,” from printing the names
of youths charged in a juvenile proceeding. In this very
case, three radio stations announced the alleged assailant's
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name before the Daily Mail decided to publish it. Thus, even
assuming the statute served a state interest of the highest
order, it does not accomplish its stated purpose.
In addition, there is no evidence to demonstrate that the
imposition of criminal penalties is necessary to protect the
confidentiality of juvenile proceedings. As the Brief for
Respondents' points out at 29 n. **, all 50 states have
statutes that provide in some way for confidentiality, but
only 5, including West Virginia,2 impose criminal penalties
on nonparties for publication of the identity of the juvenile.
Although every state has asserted a similar interest, all
but a handful have found other ways of accomplishing the
objective. See Landmark Communications, Inc. v. Virginia,
435 U.S., at 843, 98 S.Ct., at 1543.3
(5)
Our holding in this case is narrow. There is no issue before us
of unlawful press access to confidential judicial proceedings,
see Cox Broadcasting Corp. v. Cohn, 420 U.S., at 496 n. 26,
95 S.Ct., at 1046 n. 26; there is no issue here of privacy or
prejudicial pretrial publicity. At issue is simply the power
of a state *106 to punish the truthful publication of an
alleged juvenile delinquent's name lawfully obtained by a
newspaper.4 The asserted state interest cannot justify the
statute's imposition of criminal sanctions on this type of
publication. Accordingly, the judgment of the West Virginia
Supreme Court of Appeals is
Affirmed.
Mr. Justice POWELL took no part in the consideration or
decision of this case.
Mr. Justice REHNQUIST, concurring in the judgment.
Historically, we have viewed freedom of speech and of the
press as indispensable to a free society and its government.
But recognition of this proposition has not meant that the
public interest in free speech and press always has prevailed
over competing interests of the public. “Freedom of speech
thus does not comprehend the right to speak on any subject
at any time,” American Communications Assn. v. Douds, 339
U.S. 382, 394, 70 S.Ct. 674, 682, 94 L.Ed. 925 (1950), and
“the press is not free to publish with impunity everything
and anything it desires to publish.” Branzburg v. Hayes, 408
U.S. 665, 683, 92 S.Ct. 2646, 2658, 33 L.Ed.2d 626 (1972);
see Near v. Minnesota ex rel. Olson, 283 U.S. 697, 708,

716, 51 S.Ct. 625, 628, 631, 75 L.Ed. 1357 (1931). While
we have shown a special solicitude for freedom of speech
and of the press, we have eschewed absolutes in favor of a
more delicate calculus that carefully weighs the conflicting
interests to determine which demands the greater protection
under the particular circumstances presented. E. g., Landmark
Communications, Inc. v. Virginia, 435 U.S. 829, 838, 843,
98 S.Ct. 1535, 1541, 1543, 56 L.Ed.2d 1 (1978); Nebraska
Press Assn. v. Stuart, 427 U.S. 539, 562, 96 S.Ct. 2791, 2804,
49 L.Ed.2d 683 (1976); American Communications Assn. v.
**2673 Douds, supra, 339 U.S., at 400, 70 S.Ct., at 684.
*107 The Court does not depart from these principles today.
See ante, at 2671. Instead, it concludes that the asserted state
interest is not sufficient to justify punishment of publication
of truthful, lawfully obtained information about a matter of
public significance. Ante, at 2671. So valued is the liberty of
speech and of the press that there is a tendency in cases such
as this to accept virtually any contention supported by a claim
of interference with speech or the press. See Jones v. Opelika,
316 U.S. 584, 595, 62 S.Ct. 1231, 1238, 86 L.Ed. 1691 (1942).
I would resist that temptation. In my view, a State's interest
in preserving the anonymity of its juvenile offenders—an
interest that I consider to be, in the words of the Court, of
the “highest order”—far outweighs any minimal interference
with freedom of the press that a ban on publication of the
youths' names entails.
It is a hallmark of our juvenile justice system in the United
States that virtually from its inception at the end of the
last century its proceedings have been conducted outside
of the public's full gaze and the youths brought before
our juvenile courts have been shielded from publicity. See
H. Lou, Juvenile Courts in the United States 131–133
(1927); Geis, Publicity and Juvenile Court Proceedings, 30
Rocky Mt.L.Rev. 101, 102, 116 (1958). This insistence on
confidentiality is born of a tender concern for the welfare
of the child, to hide his youthful errors and “ ‘bury them
in the graveyard of the forgotten past.’ ” In re Gault,
387 U.S. 1, 24–25, 87 S.Ct. 1428, 1442, 18 L.Ed.2d 527
(1967). The prohibition of publication of a juvenile's name
is designed to protect the young person from the stigma of
his misconduct and is rooted in the principle that a court
concerned with juvenile affairs serves as a rehabilitative and
protective agency of the State. National Advisory Committee
on Criminal Justice Standards and Goals, Juvenile Justice
and Delinquency Prevention, Standard 5.13, pp. 224–225
(1976); see Davis v. Alaska, 415 U.S. 308, 319, 94 S.Ct.
1105, 1111, 39 L.Ed.2d 347 (1974); Kent v. United States, 383
U.S. 541, 554–555, 86 S.Ct. 1045, 1053–1054, 16 L.Ed.2d
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84 (1966). Publication of the names of juvenile offenders
may seriously impair the rehabilitative goals of *108 the
juvenile justice system and handicap the youths' prospects
for adjustment in society and acceptance by the public. E.
Eldefonso, Law Enforcement and the Youthful Offender 166
(3d ed. 1978). This exposure brings undue embarrassment to
the families of youthful offenders and may cause the juvenile
to lose employment opportunities or provide the hardcore
delinquent the kind of attention he seeks, thereby encouraging
him to commit further antisocial acts. Davis v. Alaska, supra,
415 U.S., at 319, 94 S.Ct., at 1111. Such publicity also
renders nugatory States' expungement laws, for a potential
employer or any other person can retrieve the information the
States seek to “bury” simply by visiting the morgue of the
local newspaper. The resultant widespread dissemination of a
juvenile offender's name, therefore, may defeat the beneficent
and rehabilitative purposes of a State's juvenile court system.1
By contrast, a prohibition against publication of the names
of youthful offenders represents only a minimal interference
with freedom of the press. West Virginia's statute, like similar
laws in other States, prohibits **2674 publication only of the
name of the young person. See W.Va.Code § 49–7–3 (1976).
The press is free to describe the details of the offense and
inform the community of the proceedings against the juvenile.
It is difficult to understand how publication of the youth's
name is in any way necessary to performance of the press'
“watchdog” *109 role. In those rare instances where the
press believes it is necessary to publish the juvenile's name,
the West Virginia law, like the statutes of other States, permits
the juvenile court judge to allow publication. The juvenile
court judge, unlike the press, is capable of determining
whether publishing the name of the particular young person
will have a deleterious effect on his chances for rehabilitation
and adjustment to society's norms.2
Without providing for punishment of such unauthorized
publications it will be virtually impossible for a State to
ensure the anonymity of its juvenile offenders. Even if the
juvenile court's proceedings and records are closed to the

public, the press still will be able to obtain the child's name
in the same manner as it was acquired in this case. Ante,
at 2669; Tr. of Oral Arg. 34. Thus, the Court's reference to
effective alternatives for accomplishing the State's goals is
a mere chimera. The fact that other States do not punish
publication of the names of juvenile offenders, while relevant,
*110 certainly is not determinative of the requirements of
the Constitution.
Although I disagree with the Court that a state statute
punishing publication of the identity of a juvenile offender can
never serve an interest of the “highest order” and thus pass
muster under the First Amendment, I agree with the Court
that West Virginia's statute “does not accomplish its stated
purpose.” Ante, at 2672. The West Virginia statute prohibits
only newspapers from printing the names of youths charged
in juvenile proceedings. Electronic media and other forms
of publication can announce the young person's name with
impunity. In fact, in this case three radio stations broadcast
the alleged assailant's name before it was published by
the Charleston Daily Mail. Ante, at 2669. This statute thus
largely fails to achieve its purpose.3 It is difficult to take
very seriously West Virginia's asserted need to preserve the
anonymity of its youthful offenders when it permits other,
equally, if not more, effective means of mass communication
to distribute this information without fear of punishment. See
**2675 Branzburg v. Hayes, 408 U.S., at 700, 92 S.Ct.,
at 2666; Bates v. Little Rock, 361 U.S. 516, 525, 80 S.Ct.
412, 417, 4 L.Ed.2d 480 (1960). I, therefore, join in the
Court's judgment striking down the West Virginia law. But
for the reasons previously stated, I think that a generally
effective ban on publication that applied to all forms of mass
communication, electronic and print media alike, would be
constitutional.
All Citations
443 U.S. 97, 99 S.Ct. 2667, 61 L.Ed.2d 399, 5 Media L. Rep.
1305

Footnotes

*
1

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
Respondents do not argue that the statute is a prior restraint because it imposes a criminal sanction for certain types
of publication. At page 11 of their brief they state: “The statute in question is, to be sure, not a prior restraint because it
subjects newspapers to criminal punishments for what they print” after the event.
So far as the Daily Mail was concerned, the statute operated as a deterrent for 24 hours and became the basis for a
prosecution after the delayed publication.
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3

Colo.Rev.Stat. § 19–1–107(6) (1973); Ga.Code § 24A–3503(g)(1) (1978); N.H.Rev.Stat.Ann. § 169:27–28 (1977);
S.C.Code § 14–21–30 (1976).
The approach advocated by the National Council of Juvenile Court Judges is based on cooperation between juvenile
court personnel and newspaper editors. It is suggested that if the courts make clear their purpose and methods then
the press will exercise discretion and generally decline to publish the juvenile's name without some prior consultation
with the juvenile court judge. See Conway, Publicizing the Juvenile Court: A Public Responsibility, 16 Juv.Ct.Judges J.
21, 21–22 (1965); Riederer, Secrecy or Privacy? Communication Problems in the Juvenile Court Field, 17 J.Mo.Bar 66,
69–70 (1961).
In light of our disposition of the First and Fourteenth Amendment issue, we need not reach respondents' claim that the
statute violates equal protection by being applicable only to newspapers but not other forms of journalistic expression.
That publicity may have a harmful impact on the rehabilitation of a juvenile offender is not mere hypothesis. Recently, two
clinical psychologists conducted an investigation into the effects of publicity on a juvenile. They concluded that publicity
“placed additional stress on [the juvenile] during a difficult period of adjustment in the community, and it interfered with
his adjustment at various points when he was otherwise proceeding adequately.” Howard, Grisso, & Neems, Publicity
and Juvenile Court Proceedings, 11 Clearinghouse Rev. 203, 210 (1977). Publication of the youth's name and picture
also led to confrontations between the juvenile and his peers while he was in detention. Ibid. While this study obviously
is not controlling, it does indicate that the concerns that prompted enactment of state laws prohibiting publication of the
names of juvenile offenders are not without empirical support.
The Court relies on Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347 (1974). Ante, at 2671. But Davis, which
presented a clash between the interests of the State in affording anonymity to juvenile offenders and the defendant's
Sixth Amendment right of confrontation, does not control the disposition of this case. In Davis, where the defendant's
liberty was at stake, the Court stated that “[s]erious damage to the strength of the State's case would have been a real
possibility had petitioner been allowed to pursue this line of inquiry [related to the juvenile offender's record].” 415 U.S.,
at 319, 94 S.Ct., at 1112. The State also could have protected the youth from exposure by not using him to make out
its case. Id., at 320, 94 S.Ct., at 1112. By contrast, in this case the State took every step that was in its power to protect
the juvenile's name, and the minimal interference with the freedom of the press caused by the ban on publication of the
youth's name can hardly be compared with the possible deprivation of liberty involved in Davis. Because in each case
we must carefully balance the interest of the State in pursuing its policy against the magnitude of the encroachment on
the liberty of speech and of the press that the policy represents, it will not do simply to say, as the Court does, that the
“important rights created by the First Amendment must be considered along with the rights of defendants guaranteed
by the Sixth Amendment.” Ante, at 2671.
I believe that an obvious failure of a state statute to achieve its purpose is entitled to considerable weight in the balancing
process that is employed in deciding issues arising under the First and Fourteenth Amendment protections accorded
freedom of expression. But for the reasons stated in my dissent in Trimble v. Gordon, 430 U.S. 762, 777, 97 S.Ct. 1459,
1468, 52 L.Ed.2d 31 (1977), I think a similar inquiry into whether a statute “accomplishes its purpose” is illusory when
the statute is challenged on the basis of the Equal Protection Clause of the Fourteenth Amendment.

End of Document
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publication; in view of distribution of book to approximately
1,500 wholesalers and to book reviewers of major media
outlets, grant of injunctive relief would be ineffective.
166 A.D.2d 251, 560 N.Y.S.2d 450

*251 State of Israel
v.
St. Martin's Press, Inc., et al.
Supreme Court, Appellate Division,
First Department, New York
M-4087, M-4088
(October 11, 1990) (Republished)

CITE TITLE AS: State of
Israel v St. Martin's Press
HEADNOTE
INJUNCTIONS
TEMPORARY RESTRAINING ORDER
(1) Plaintiff has failed to substantiate requisite element for
temporary restraining order, that of irreparable injury; its
claim that safety of Israeli intelligence agents is endangered
by defendants' further acts of publication and dissemination of
book has not been sufficiently supported; plaintiff has failed
to overcome heavy presumption against prior restraint on
End of Document

Motion by defendant St. Martin's Press Inc. granted and the
temporary restraining order vacated pursuant to CPLR 5518,
without costs. This court's order of September 12, 1990,
which sealed the motion papers, is vacated.
On the papers submitted, plaintiff has failed to substantiate
the requisite element for a temporary restraining order, that
of irreparable injury. Its claim that the safety of Israeli
intelligence agents is endangered by defendants' further acts
of publication and dissemination of the book, ”By Way of
Deception“ has not been sufficiently supported. Plaintiff has
failed to overcome the heavy presumption against a prior
restraint on publication (New York Times Co. v United States,
403 US 713). We also note that in view of the distribution
of the book to approximately 1,500 wholesalers and to book
reviewers of major media outlets, any grant of injunctive
relief in this case would be ineffective (Nebraska Press Assn.
v Stuart, 427 US 539, 565-566).

Concur--Murphy, P. J., Ross, Carro and Rosenberger, JJ. [165
AD2d 712.]
Copr. (C) 2022, Secretary of State, State of New York
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(2) The commissioner of licenses should be directed to recall
the letter and to instruct the newsdealers to whom it was sent
to disregard it.
KeyCite Yellow Flag - Negative Treatment
Distinguished by Bantam Books, Inc. v. Sullivan, R.I., December 20, 1961

SUMMARY

4 A.D.2d 643, 168 N.Y.S.2d 268

Sunshine Book Company et al., Appellants,
v.
Edward T. McCaffrey, as Commissioner
of Licenses of the City of New
York, et al., Respondents.
Supreme Court, Appellate Division,
First Department, New York
December 3, 1957

Appeal (1) from a judgment of the Supreme Court at Special
Term (Benjamin J. Rabin, J.), as resettled by a judgment of
said court (Joseph A. Cox, J.), entered February 2, 1955 in
New York County, dismissing the complaint, and (2) from
an order of the Supreme Court at Special Term (Thomas L.
Corcoran, J.), denying a motion for an injunction pendente
lite.
APPEARANCES OF COUNSEL

CITE TITLE AS: Sunshine
Book Co. v McCaffrey

O. John Rogge of counsel (Rogge, Zucker, Fabricant &
Gordon, attorneys), for appellants.
Robert E. Hugh of counsel (Seymour B. Quel with him on
the brief; Peter Campbell Brown, Corporation Counsel), for
respondents.

HEADNOTES

OPINION OF THE COURT

Constitutional law
censorship--prior restraint--action of Commissioner of
Licenses of City of New York in causing notice to be
delivered to newsdealers cautioning them to discontinue sale
of certain named magazines and to remove them from display
constituted prohibited prior restraint--censorship in advance
of publication is unconstitutional.
(1) The Commissioner of Licenses of the City of New York
caused a copy of a notice to be delivered to newsdealers
licensed by the Department of Licenses cautioning them
to discontinue the sale of certain named magazines and to
remove them from display, and notifying them that otherwise
steps would be taken for the suspension or revocation of
their licenses. This action constituted a prohibited prior
restraint. Section 8 of article I of the New York State
Constitution and the First and Fourteenth Amendments to
the United States Constitution make the rights of free speech
and freedom of the press wholly *644 immune from
prior restraint or abridgement. Censorship in advance of
publication constitutes an unconstitutional and illegal prior
restraint.

Valente, J.
Appellant instituted suit against Edward T. McCaffrey, as
Commissioner of Licenses of the City of New York, and
George P. Monaghan, as Police Commissioner, seeking
a declaratory judgment and injunctive relief. While the
complaint sought a declaration as to the invalidity and
unconstitutionality of section 1141 of the Penal Law, and
an injunction against the Police Commissioner restraining
him from proceeding with prosecutions under that law, these
issues are no longer pressed in view of the holding in
Roth v. United States (354 U. S. 476) which sustained the
constitutionality of the so-called obscenity statutes. On this
appeal from a judgment dismissing the complaint, we are
concerned solely with the plaintiffs-appellants' demands for
relief against the license commissioner.
Plaintiffs are the publishers and distributor of two magazines,
“Sunshine & Health” and “Sun Magazine”, which are claimed
to be the official publications of national and international
nudist organizations. These publications were circulated
throughout the country, and in 1951 were being distributed
to, and sold by, newsdealers in New York City. Prior
to November 19, 1951, complaints were received by the
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commissioner of licenses concerning photographs of nude
persons published in these magazines, which were being
displayed and sold by some of the licensed newsdealers under
the commissioner's jurisdiction.
After reviewing the contents of the various issues of plaintiffs'
magazines, the commissioner, on November 19, 1951, caused
a copy of the following notice to be delivered personally to
each *645 of the approximately 1,200 newsdealers licensed
by the Department of Licenses:
Department of Licenses
City of New York
To All Newsdealers Licensed under the Jurisdiction of the
Department of Licenses:
You are cautioned to discontinue the sale and to remove from
display the following magazines or periodicals:
Sunshine and Health
Sunbathing for Health Magazine
Modern Sunbathing and Hygiene
Hollywood Girls of the Month
Hollywood Models of the Month
In the event you display or offer for sale any of the above
identified publications on or after November 27, 1951 steps
will be taken looking to the suspension or revocation of your
license.
Edward T. McCaffrey
Commissioner

now pertinent, sought a judgment declaring that the actions
of the license commissioner violated plaintiffs' constitutional
right of freedom of speech and of press in contravention of
section 8 of article I of the New York State Constitution and
the First and Fourteenth Amendments of the United States
Constitution, and that the actions of the license commissioner
constituted a prior restraint upon publication which set up a
censorship of the press. Additionally, plaintiffs asked for a
temporary and permanent injunction restraining the license
commissioner and his agents from threatening newsdealers
under his jurisdiction with suspension or revocation of their
licenses, or any other disciplinary action, if they sell or
offer for sale any copies of “Sunshine & Health” or “Sun
Magazine”.
Plaintiffs' motion for an injunction pendente lite was denied
by the late Justice Corcoran on April 28, 1952 (Sunshine
Book Co. v. McCaffrey, 8 Misc 2d 327). Thereafter, plaintiffs
moved for a jury trial on the question whether certain issues
of the two publications were obscene under the provisions of
section 1141 of the Penal Law (Civ. Prac. Act, § 430). An
amended order dated April 23, 1953, granted that motion and
directed *646 that four different issues of the magazines be
submitted to a jury for findings as to whether or not they
were obscene. The particular periodicals involved were the
November, 1951 and December, 1951 issues of “Sunshine
& Health” and the November-December, 1951 and JanuaryFebruary, 1952 issues of “Sun Magazine”.
After a trial before a jury had ended in a disagreement, the
case was retried in December, 1953; and, on the second trial,
the jury found each of the issues of the magazines to be
obscene.
Thereupon, a motion for judgment dismissing the complaint
was granted; and a resettled judgment, from which the instant
appeal is taken, was entered on February 2, 1955.

While “Sun Magazine” is not specifically referred to in the
notice, all parties to the action have agreed that it is to be
deemed included.

In view of our conclusion that the action of the commissioner
of licenses constituted a prohibited prior restraint, it is
unnecessary for us to reach the question whether the evidence
before the jury on the framed issues supported the finding of
obscenity.

Plaintiffs assert that as a result of this notice, newsdealers
refused, and continue to refuse to handle, carry or accept any
further deliveries of copies of either magazine. The present
action was commenced by service of a complaint, verified
January 18, 1952, which in addition to the other relief not

When the Supreme Court in Roth v. United States (supra.,
p. 485) said: “We hold that obscenity is not within the area
of constitutionally protected speech or press”, that court was
not overruling the doctrine of prior restraint which deals
with restrictions imposed in advance of publication. It merely
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meant that obscenity statutes, which have been adopted in
all of the 48 States, do not violate the First and Fourteenth
Amendments of the Federal Constitution. The holding in
Roth v. United States (supra., p. 492) is thus expressed by
Justice Brennan: “In summary, then, we hold that these
statutes, applied according to the proper standards for judging
obscenity, do not offend constitutional safeguards against
convictions based upon protected material, or fail to give men
in acting adequate notice of what is prohibited.”
The doctrine of immunity from prior restraint was
unequivocally announced in Near v. Minnesota (283 U.
S. 697, 715) where Mr. Justice Hughes said: “liberty
of the press, historically considered meant, principally
although not exclusively, immunity from previous restraints
or censorship.” That tenet continues to be the touchstone of
the courts in reviewing limitations, either by administrative
officials or statutes, which attempt to restrict expressions
in advance of utterance or publication. In Kingsley Books
v. Brown (354 U. S. 436) the court in upholding the
constitutionality of section 22-a of the New York Code
of Criminal Procedure, specifically emphasized (p. 445):
“Unlike Near, § 22-a is concerned solely with obscenity and,
as authoritatively construed, it studiously withholds restraint
upon matters not already published and not yet found to be
offensive.” Hence, no matter what the medium of expression
*647 may be section 8 of article I of the New York State
Constitution and the First and Fourteenth Amendments to the
United States Constitution make the rights of free speech and
freedom of the press wholly immune from prior restraint or
abridgment.
In Matter of Excelsior Pictures Corp. v. Regents (3 N Y 2d
237, 247) Judge Fuld said: “While I am in wholehearted
agreement with his thought that 'obscenity, real, serious, not
imagined or puritanically exaggerated, is today as in all the
past centuries, a public evil' (Desmond, Legal Problems in
Censoring, 40 Marq. L. Rev. 38, 54; opinion p. 246), it
does not follow that the proper remedy is suppression at
the 'administrative level.' The evil, it seems to me, may be
adequately dealt with by resort to the courts in the first
instance, either by criminal prosecution (Penal Law, §1141)
or by injunctive process. (Cf. Code Crim. Pro., § 22-a; Brown
v. Kingsley Books, 1 N Y 2d 177, affd. 354 U. S. 436.)”
Apart from these constitutional and adequate means to
control the dissemination of obscene material and to punish
offenders, there is no other statutory authority which would
clothe an administrative official of the City of New York

with the power to determine whether existing publications
are obscene. But, certainly, any censorship in advance of
publication constitutes an unconstitutional and illegal prior
restraint. This rule is the foundation stone of the guarantees
of freedom of speech and freedom of the press. Even as we
would not hesitate to strike down a palpable attempt to violate
those guarantees, so, by the same token, are we constantly
vigilant against any indirect encroachments, however subtle,
which result in censorship. Courts have condemned informal
methods of censorship which were attempted by threats of
criminal prosecution. (Bantam Books v. Melko, 25 N. J. Super.
292, mod. 14 N. J. 524; New Amer. Lib. v. Allen, 114 F.
Supp. 823; Dearborn Pub. Co. v. Fitzgerald, 271 F. 479,
482.) Constitutional limitations will not prevent individuals
or groups, not officially connected with the government, from
using their influence to arouse public opinion on the evils
of obscenity. Religious groups have an unqualified right to
instruct their parishioners to shun such publications. The
courts will however interfere when there is any governmental
attempt to invade the constitutional guarantee.
Respondent argues that the remedies afforded by section 1141
of the Penal Law and section 22-a of the Code of Criminal
Procedure are entirely independent of the powers and duties
conferred upon the commissioner of licenses with respect
to his department. The regulations of the commissioner of
licenses (6, 7, 8) prohibit “the sale or distribution of indecent
literature”, *648 and make the violation of those regulations
a cause for suspension or revocation of a license. Since a
hearing would be required for the suspension or revocation of
a license (Matter of Hecht v. Monaghan, 307 N. Y. 461) and
a right to review is given by article 78 of the Civil Practice
Act it is argued that the letter of November 19, 1951, could
not be considered any prior restraint against the newsdealers
or a denial of due process to them.
The actual facts however preclude any such sophistical
interpretation of the notice. The real impact of the letter was
to compel obedience by the newsdealers; and to some extent
must have been effective in curtailing, and preventing the sale
of future copies of plaintiffs' magazines. We cannot construe
the powers of the commissioner of licenses, with respect to the
matters under the jurisdiction of his department, as including
the institution of an informal system of censorship under the
guise of enforcing his rules and regulations.
We apply the test here of the practical operation and effect of
the letter of November 19, 1951, and find that it constituted a
serious prior restraint against future publications of plaintiffs
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and violated their constitutional rights. The conclusions we
have reached will not prevent the commissioner of licenses
or any other city official, through proper channels, from
obtaining convictions or injunctions to stamp out the sale
and dissemination of obscene matter. This is their duty and
they should be encouraged and supported in their efforts
to eradicate “a public evil”. There appears to be an almost
universal condemnation of obscenity as such, although there
exists a wide divergence of opinion as to what constitutes
obscene matter. When prosecutors zealously enforce the
criminal statutes, the fear of indictment and punishment will
act as a deterrent to the spread of obscene matter. However,
we must in unmistakable terms inveigh against the use of
administrative power to limit communications by advance
censorship. (See Emerson, Doctrine of Prior Restraint, 20
Law & Contemp. Problems [1955], 648.)
As Judge Frank said in United States v. Roth (237 F. 2d 796,
823): “Government control of ideas or personal preferences is
alien to a democracy. And the yearning to use governmental
censorship of any kind is infectious. It may spread insidiously.
Commencing with suppression of books as obscene, it is not
unlikely to develop into official lust for the power of thoughtcontrol in the areas of religion, politics, and elsewhere”.
The existing statutes afford means to law enforcement
officials for dealing with obscene literature and publications.
New *649 methods which meet constitutional standards
may be devised in the future by the Legislature. We cannot
predict what forms these may take. The human mind is
End of Document

fertile and necessity promotes ingenuity. But whatever means
may be taken to stamp out the pernicious evil of obscenity,
they must conform with, and respect, the constitutional
guarantees of free speech and freedom of the press. We cannot
countenance encroachments upon those rights by censorship
by an administrative official. To permit that would be to
inject the unwholesome effects which the uncompromising
rule against prior restraint was calculated to prevent.
Therefore for the reasons indicated plaintiffs were entitled to
a judgment declaring that the action of the commissioner of
licenses in sending the letter of November 19, 1951 violated
their constitutional rights; that such action constituted a
prior restraint upon publication and amounted to censorship.
Additionally, relief should have been afforded in the nature
of a direction to the commissioner of licenses to recall that
letter and to instruct the newsdealers to whom it was sent to
disregard it.
The judgment should be modified accordingly. This
disposition makes it unnecessary to pass on other matters
mentioned in the notice of appeal.

Peck, P. J., Breitel, Frank and Bastow, JJ., concur.
Judgment unanimously modified and, as so modified,
affirmed. Settle order.
Copr. (C) 2022, Secretary of State, State of New York
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**1 Surgical Design
Corporation, Appellant
v
Jamir Correa et al., Respondents.
Supreme Court, Appellate Division,
Second Department, New York
2003-11038, 2004-01523, 3479/99
August 8, 2005

CITE TITLE AS: Surgical
Design Corp. v Correa
HEADNOTES
Disclosure
Preclusion Order
In action alleging conversion of corporate property and
funds, motion to suppress letters from plaintiff's Brazilian
counsel to plaintiff, which were obtained by defendants,
was granted—defendants, former employees of plaintiff,
improperly retained subject letters, copies of which had been
sent to defendants during course of their employment, and
gave letters to their attorney upon commencement of action
against them—documents were presumptively privileged,
and defendants' attorney attempted to use material to his
clients' advantage in litigation—appropriate remedy was
suppression of information contained in documents.

Disclosure
Material Exempt from Disclosure
Attorney-Client Privilege
In action alleging conversion of corporate property and funds,
with exception of three letters, plaintiff's attorney-client
correspondence was protected by attorney-client privilege;

all but three letters were related to rendering of “sound
legal advice,” and, thus, Referee should not have directed
plaintiff to produce them—plaintiff was erroneously directed
to produce three letters relating to client communications
in furtherance of fraudulent scheme since collateral issue of
plaintiff's fraudulent scheme was not material and relevant to
remaining issues in litigation.

In an action, inter alia, to recover damages for conversion
of corporate property and funds, the plaintiff appeals from
(1) an order of the Supreme Court, Queens County (Kitzes,
J.), dated November 6, 2003, which denied those branches of
its motion which were pursuant to CPLR 3103 and 3124 to
disqualify the defendants' attorney and/or to suppress letters
from the plaintiff's Brazilian counsel to the plaintiff, which
were obtained by the defendants, and (2) so much of an
order of the same court dated January 8, 2004, as denied its
motion pursuant to CPLR 3104 (d) to vacate an undated order
of a court-appointed referee directing it to provide certain
document discovery.
Ordered that the order dated November 6, 2003, is modified,
on the law, the facts, and as a matter of discretion, by deleting
the provision thereof denying that branch of the plaintiff's
motion which was to suppress letters from the plaintiff's
Brazilian counsel to the plaintiff, which were obtained by the
defendants, and substituting therefor a provision granting that
branch of the motion; as so modified, the order is affirmed;
and it is further,
Ordered that the order dated January 8, 2004, is reversed
insofar as appealed from, the plaintiff's motion to vacate the
undated referee's order which directed it to provide certain
document discovery is granted, and the referee's order is
vacated; and it is further, *410
Ordered that one bill of costs is awarded to the plaintiff. **2
Contrary to the defendants' contention, the orders in question
are appealable as of right since they affect a substantial right
of the plaintiff (see CPLR 5701 [a] [2] [v]; Murphy v LoPresti,
232 AD2d 461 [1996]; Donald Rubin, Inc. v Schwartz, 220
AD2d 323 [1995]; Herbert v City of New York, 126 AD2d
404 [1987]; Matter of Grisi v Shainswit, 119 AD2d 418
[1986]; Matter of Gambardella, 81 AD2d 835 [1981]; Kaplan
v Kaplan, 13 AD2d 995 [1961]).
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The defendants, former employees of the plaintiff, improperly
retained letters from the plaintiff's Brazilian counsel to the
plaintiff, copies of which had been sent to the defendants
during the course of their employment, and gave those
letters to their attorney upon the commencement of this
action against them. These documents were presumptively
privileged (see CPLR 4503) and, rather than notify the
plaintiff that he had come into possession of its privileged
material, the defendants' attorney attempted to use the
material to his clients' advantage in this litigation. Under
the circumstances of this case, the appropriate remedy was
suppression of the information contained in those documents
(see CPLR 3101 [c]), and we modify accordingly. The harsh
sanction of disqualification, however, was not warranted here
(cf. Matter of Weinberg, 129 AD2d 126 [1987]), especially
since the practical effect of it would be to deny the defendants
the counsel of their own choice and further delay the action to
the detriment of all concerned (see Matter of Kochovos, 140
AD2d 180 [1988]).
With the exception of three letters dated July 19, 1998,
July 21, 1998, and July 24, 1998, respectively, the plaintiff's
attorney-client correspondence reviewed by the Referee in
camera was protected by the attorney-client privilege (see
CPLR 4503). All but the three letters were related to the
rendering of “sound legal advice” (In re Grand Jury Subpoena
Duces Tecum dated Sept. 15, 1983, 731 F2d 1032, 1036, 1038
End of Document

[1984]), and, thus, the Referee should not have directed the
plaintiff to produce them (see CPLR 3101 [b]). The three
letters are not protected by the attorney-client privilege (see
CPLR 4503), because they relate to client communications in
furtherance of a fraudulent scheme (see Alexander v United
States, 138 US 353 [1891]; In re Grand Jury Subpoena
Duces Tecum dated Sept. 15, 1983, supra; see also Surgical
Design Corp. v Correa, 284 AD2d 528 [2001]). Nevertheless,
the Referee erred in directing the plaintiff to produce these
three unprotected letters since the collateral issue of the
plaintiff's fraudulent scheme is not material and relevant to the
remaining issues in the litigation (see CPLR 3101 [a]; *411
Sur gical Design Corp. v Correa, 290 AD2d 435 [2002];
Ortiz v Rivera, 193 AD2d 440 [1993]; see also Bistricer v
Bistricer, 659 F Supp 215 [1987]). Since the Referee's order
is not supported by the record, the Supreme Court should
have granted the plaintiff's motion pursuant to CPLR 3104
to vacate it (see Di Mascio v General Elec. Co., 307 AD2d
600 [2003]; Grant v Rycoline Prods., 241 AD2d 308 [1997];
cf. Riverside Capital Advisors v First Secured Capital Corp.,
292 AD2d 515 [2002]; First Am. Bank of N.Y. v Sloane, 235
AD2d 656, 657 [1997]). Schmidt, J.P., Santucci, Mastro and
Rivera, JJ., concur.

Copr. (C) 2022, Secretary of State, State of New York
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**1 Robert S. Trump, Plaintiff,
v

failed to demonstrate that defendant niece had any control or
right to control defendant publisher regarding the publication
and distribution of the book. In any event, the balancing
of the equities, where there was no privity of contract and
no likelihood of success on the merits, plus no evidence of
irreparable harm, and in light of the number of books that
had already been published and distributed and information
already discussed by media and members of the Trump
family, tilted in favor of defendant publisher.

Mary L. Trump et al., Defendants.
Supreme Court, Dutchess County
22020-51585
July 13, 2020

CITE TITLE AS: Trump v Trump
HEADNOTES
Principal and Agent
Existence of Relation
Publishing Contract—Relationship Not Sufficient to Enjoin
Publisher from Publishing Book Because of Writer's Alleged
Breach of Contract
(1) In an action by plaintiff, the brother of President Donald
J. Trump, alleging that defendants, plaintiff's niece and her
publisher, breached an agreement settling litigation involving
two Trump family estates by publishing a book concerning
the family and its relationships, plaintiff failed to demonstrate
an agency relationship between defendants or that defendants
acted in concert to breach the agreement such that defendant
publisher, which was not a party to the settlement agreement,
should be enjoined from publishing the book. Agency is a
fiduciary relationship which results from the manifestation
of consent of one person to allow another to act on his or
her behalf and subject to his or her control, and consent by
the other so to act. The mere fact that defendants entered
into a publishing agreement did not establish agent-principal
relationship. To allege that defendant publisher entered into
the publishing agreement to intentionally circumvent the
settlement agreement, or to act as an agent and sidestep
the agreement, would mean that defendant publisher had
knowledge of the agreement and required more than a
conclusory allegation. Plaintiff had not shown that defendant
publisher had knowledge of the settlement agreement when
it entered into the publishing agreement or prior to plaintiff
giving defendant actual notice of the agreement. Plaintiff also

Injunctions
Preliminary Injunction
Restraining Publisher from Publishing Book Already
Released
(2) In an action by plaintiff, the brother of President Donald
J. Trump, alleging that defendants, plaintiff's niece and her
publisher, breached an agreement settling litigation involving
two Trump family estates by publishing a book concerning
the family and its relationships, plaintiff was not entitled
to a preliminary injunction restraining defendants from
publishing the book, as plaintiff failed to demonstrate a
likelihood of success on the merits of his case and that he
would suffer irreparable harm absent the injunction. Plaintiff
was either unaware of the information contained in the book,
or there was already so much confidential information “out
there” pertaining to plaintiff that it was moot for the court to
consider an injunction. Moreover, plaintiff's allegations were
unsupported and conclusory, without any specifics as to how
he would suffer irreparable harm. There was no doubt that the
book was out in the public eye in significant quantities and
had reached millions of people by the attention it had gained
by the media. Comparing the *286 potential enormous cost
and logistical nightmare of stopping the publication, recalling
and removing hundreds of thousands of books from all types
of booksellers, was an insurmountable task.

RESEARCH REFERENCES
Am Jur 2d Agency §§ 14, 18; Am Jur 2d Injunctions §§ 9,
13, 17, 18, 116.
Carmody-Wait 2d Injunctions §§ 78:39, 78:46–78:48, 78:54,
78:82.
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NY Jur 2d Agency and Independent Contractors §§ 18, 20,
23; NY Jur 2d Injunctions §§ 3–6, 8, 9, 13, 14, 23, 37, 38,
55–57, 61, 150.
Siegel, NY Prac §§ 327–329.
ANNOTATION REFERENCE
See ALR Index under Agency; Injunctions; Publishers and
Publishing.
FIND SIMILAR CASES ON
THOMSON REUTERS WESTLAW
Path: Home > Cases > New York State & Federal Cases >
New York Official Reports
Query: agency /p publishing & injunction
APPEARANCES OF COUNSEL
Harder, LLP, New York City (Charles J. Harder of counsel),
and The Law Firm of William G. Sayegh, P.C., Carmel
(William G. Sayegh of counsel), for plaintiff.
Gibson, Dunn & Crutcher, LLP, New York City (Anne
Champion of counsel), and Gibson, Dunn & Crutcher,
LLP, Los Angeles, California (Theodore J. Boutrous, Jr., of
counsel), for Mary L. Trump, defendant.
Davis Wright Tremaine, LLP, New York City (Elizabeth
A. McNamara of counsel), for Simon & Schuster, Inc.,
defendant.
OPINION OF THE COURT
Hal B. Greenwald, J.
Relevant Factual Background
Frederick Christ Trump (Fred Trump), a prominent New
York City real estate developer, was born October 11, 1905,
and died June 25, 1999. He married Mary Anne Macleod
on January 11, 1936, and they had five children, Maryanne
Trump Barry (born 1937), Fred Trump, Jr. (1938-1981),
Elizabeth *287 Trump Grau (born 1942), Donald Trump
(born 1946) and Robert Trump (born 1948). Mary Anne
Trump died on August 7, 2000. Litigation concerning the
Estates of Fred Trump and of Mary Anne Trump, as well
as multiple intra family disputes were conducted in Queens
County Surrogate's Court (Will of Fred C. Trump, file No.
3949-1999) and Nassau **2 County Supreme Court (Trump
v Trump, index No. 6795-2000). Both matters were settled by
an “Agreement and Stipulation” (the agreement) dated April
10, 2001. As it pertains to the instant matter, the agreement

was signed by Donald J. Trump, Maryanne Trump Barry
and plaintiff, Robert S. Trump, as “Proponents” and Fred C.
Trump, III, and defendant Mary L. Trump, as “Respondents/
Objectants.” Plaintiff Robert S. Trump seeks a preliminary
injunction against defendants Mary L. Trump and Simon &
Schuster, Inc. (S & S) premised upon the terms set forth in
the aforesaid agreement.
Relevant Procedural History
Sometime in the middle of June 2020, Robert S. Trump
learned that defendant Mary L. Trump and defendant Simon
& Schuster, Inc. had published or was about to publish
and distribute a book concerning the Trump family and
relationships entitled “Too Much and Never Enough, How
My Family Created the World's Most Dangerous Man” (the
book). In an attempt to stop the book, plaintiff Robert S.
Trump commenced an action in Queens County Surrogate's
Court entitled Probate Proceeding, Will of FRED C. TRUMP
a/k/a FREDERICK CHRIST TRUMP (file No. 3949-1999)
that was an attempt to bootstrap an action about the book to
the prior estate matters. The matter was dismissed for lack
of jurisdiction by Hon. Peter J. Kelly, Surrogate, on June 25,
2020.
On June 26, 2020, the instant action was commenced by
the filing of a summons and verified complaint in Dutchess
County Supreme Court. The relief sought in the verified
complaint includes specific performance of the agreement,
an allegation of anticipatory breach of the agreement and
money damages. Simultaneously, Robert S. Trump filed an
order to show cause (OSC) seeking a temporary restraining
order (TRO) and preliminary injunction wherein the court
set forth a return date of July 10, 2020. On Monday, June
29, 2020, the court conducted a chambers conference by
Skype with counsel representing all parties. The next day,
June 30, 2020, the court granted a TRO restraining and
enjoining both defendants from activities in furtherance of
publishing and distributing the book. On July 1, *288 2020,
after hearing oral argument from the defendants only, the
Appellate Division, Second Department by decision and order
on application (Scheinkman, P.J.) vacated the TRO as against
S & S and modified the TRO as against Mary L. Trump. This
court adjourned the return date of the OSC from July 10, 2020,
to July 13, 2020. In the intervening time, all parties submitted
detailed and extensive supporting and opposition papers. The
court is set to rule on the preliminary injunction.
The agreement was a stipulation.
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The agreement was a stipulation, signed by all parties who
had all been represented by counsel, that ended the abovereferenced matters in two courts. It resolved an intra family
dispute based upon the deaths of the parents and grandparents
of the parties to the two lawsuits and the agreement.
CPLR 2104 governs stipulations and, in 2001, the time of the
agreement, defined a stipulation: **3
“Rule 2104. Stipulations
“An agreement between parties or their attorneys
relating to any matter in an action, other than one made
between counsel in open court, is not binding upon
a party unless it is in a writing subscribed by him or
his attorney or reduced to the form of an order and
entered.”
In the instant matter, the agreement, in compliance with the
above statute, was in the form of a writing, subscribed by
all the parties and certain counsel, and was related to and
settled matters in two actions. As a stipulation is contractual
in nature, it will be viewed subject to the parties' intent. (See
Kraker v Roll, 100 AD2d 424 [2d Dept 1984].) Stipulations
will not be lightly set aside, and to do so, good cause must
be shown such as fraud, collusion, mutual mistake, duress,
unconscionability, or that the stipulation is contrary to public
policy (see McCoy v Feinman, 99 NY2d 295 [2002]).
It is well settled that parties to a lawsuit may chart their own
course at the trial (Stevenson v News Syndicate Co., 302 NY
81 [1950]) and consent by stipulation or by their conduct
to the law to be applied (see e.g. Brady v Nally, 151 NY
258 [1896]), and in doing so stipulate away statutory or even
constitutional rights (Matter of New York, Lackawanna &
W.R.R. Co., 98 NY 447 [1885]; Matter of Mallinckrodt Med.
v Assessor of Town of Argyle, 292 AD2d 721 [3d Dept 2002];
accord Mitchell v New York Hosp., 61 NY2d 208 [1984]).
Moreover, courts have favored and encouraged stipulations as
a *289 means of expediting or simplifying the resolution of
disputes provided that such stipulations do not affront public
policy (T. W. Oil v Consolidated Edison Co. of N.Y., 57 NY2d
574 [1982]).
Is the agreement an enforceable contract?
Assuming arguendo that the agreement is a valid contract,
what have the parties contracted for? What rights, if any, have
been contracted away? What is the result?
As set forth in Vecchio v Vecchio (182 AD3d 707 [1st Dept
2020]), stipulations are construed as independent contracts

and will only be vacated in the presence “of ‘cause sufficient
to invalidate a contract, such as fraud, collusion, mistake or
accident,’ a showing of unconscionability or a conflict with
public policy” (Matter of Badruddin, 152 AD3d 1010, 1014
[3d Dept 2017], lv dismissed 30 NY3d 1080 [2018], quoting
Hallock v State of New York, 64 NY2d 224 [1984]; McCoy
v Feinman, 99 NY2d 295 [2002]; **4 Pinkham v Pinkham,
309 AD2d 1139 [3d Dept 2003]).
Although the agreement by its own terms may be a contract,
it may not be relevant or applicable to the issues at hand. As
stated previously, the agreement settled two estate matters in
Queens County Surrogate's Court and one plenary action in
Nassau County Supreme Court. The parties to the agreement
indicated the purpose for the agreement in the last “Whereas”
paragraph (at 5) that stated: “WHEREAS, the parties hereto
wish to avoid the uncertainty, further expenses and delay
incident to protracted litigation and believe it is in the best
interest of all concerned that the controversies raised by these
proceedings be compromised and settled on a ‘global basis'
” (emphasis added).
The “controversies” concerned various members of the
Trump family as well as a variety of business entities, such
as corporations, LLCs, and partnerships. Issues revolved
around estates, trusts, ground leases, real property ownership
interests, cooperative apartments and medical benefits.
Certain tax and financial information was provided, and all
parties were represented by counsel as stated in one of the
“Whereas” clauses in the agreement.
Further, “Consideration,” paragraph 16, without divulging
any of the specific financial information, stated: “The
‘Proponents' agree to pay the ‘Objectants/Respondents' [of
which Mary L. Trump was one] the following in
consideration of a ‘global settlement’ of all their differences,”
certain sums (emphasis *290 added). The first page of the
agreement has three captions, two for the estate matters and
one for the plenary action, so there is no question that the
agreement was intended to settle these “differences.”
On page six of the agreement it was agreed by all to seal
the record in these matters by reason that “the public has no
interest in the particular information involved in the ‘global’
resolution of their differences. Confidentiality is, in certain
circumstances necessary in order to protect the litigants and
encourage a fair resolution of the matters in controversy.”
Very often, it is necessary for there to be confidentiality
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regarding the terms of a settlement to reduce the potential for
leverage in resolving litigation claims.
So, it can be argued that the agreement settled complex,
intra family and business-related disputes between family
members concerning two estates and a plenary action related
to medical coverage and other financial issues in the Supreme
Court. It can certainly be asserted that the agreement pertains
to that litigation, as that is what a stipulation of settlement
generally does, it settles a court case (or cases). Therefore,
it could logically be inferred that the confidentiality clause
contained in the agreement pertained only to these settlements
and nothing else. Why would a 2001 settlement of two estate
matters and a local Supreme Court case contain a clause
prohibiting the parties to these actions to ever speak again
about their relationships? One reason asserted is that the
lawsuits concerned “public figures” as the Trump family
might have been viewed at that time. Maybe it was looked
at by the parties, as being important, even in 2001, that there
be no speaking of the “relationships” between the proponents
and the objectants. What can be discerned from the agreement
to lead us to finding the parties' intent? And does the intent
relate to the current situation in 2020?
The underlying intra family disputes settled herein can
certainly be likened to divorce **5 proceedings, in its
emotional and financial toll. It is well settled in matrimonial
proceedings, such as Matter of Korosh v Korosh (99 AD3d
909 [2d Dept 2012]), that “ ‘[a] stipulation of settlement
which is incorporated but not merged into a judgment
of divorce is a contract subject to principles of contract
construction and interpretation’ ” (Ackermann v Ackermann,
82 AD3d 1020, 1020 [2d Dept 2011], quoting Rosenberger v
Rosenberger, 63 AD3d 898 [2d Dept 2009]). Further, Korosh
comments on whether the settlement *291 is ambiguous and
states: “In making this determination, the court also should
examine the entire contract and consider the relation of the
parties and the circumstances under which the contract was
executed” (Ayers v Ayers, 92 AD3d 623, 625 [2d Dept 2012]).
Reviewing the agreement and the words contained therein,
considering what is known of the parties at that time and
the circumstances of what appeared to be somewhat nasty
litigation, it is possible to read the agreement and see a
contract with a confidentiality clause. Yet, the clause is
so overly broad as to be ineffective. However, plaintiff
insists that he can assert claims for specific performance and
breach of contract against Mary L. Trump for publishing and
distributing the book. Plaintiff Robert S. Trump, in an attempt

to misinterpret the agreement, would have this court puzzle
the pieces of the agreement so it would read as follows:
“Without obtaining the consent of . . . ROBERT S.
TRUMP . . . MARY L. TRUMP shall not . . . cause
to be published, any . . . account . . . concerning
their [her] . . . relationship with the ‘Proponents/
Defendants' [ROBERT S. TRUMP].
“Any violation of the terms of this Paragraph 2
shall constitute a material breach of this agreement.
In the event such a breach occurs, ‘Objectants/
Plaintiffs' [MARY L. TRUMP] . . . hereby consent to
the granting of a temporary or permanent injunction
against them . . . [MARY L. TRUMP] . . . further
agree[s] . . . [ROBERT S. TRUMP] will suffer
irreparable damage and injury in event of any such
breach.”
According to the above reading, the case is slam dunk. But it
is not. Too many words, with too many meanings. The cost of
the litigation that was settled should have been finalized with
more specifics, more clarity, if the current situation was even
comprehended, at the time the agreement was signed.
At this point in the litigation the summons and verified
complaint has not been served, and no defendant has
interposed any answer with denials, affirmative defenses and/
or counterclaims. However, plaintiff is seeking to “stop the
presses” (which have already begun to print) until his claims
are decided.
The matters before the court concern two very different
defendants. Mary L. Trump is an individual, a signatory to the
*292 agreement, a recipient of certain settlement proceeds
and the author of the book. Simon & Schuster, Inc. is a
multinational book publisher who allegedly contracted with
Mary L. Trump as an author, to publish and distribute the
book. Plaintiff seeks to enjoin both from continuing to publish
and distribute the book and plaintiff must meet the necessary
required criteria against both defendants, independent from,
yet interrelated to, each other.
Simon & Schuster, Inc. is not an agent of Mary L.
Trump. **6
Plaintiff seeks a preliminary injunction against Mary L.
Trump, as well as against S & S. Plaintiff argues S & S,
although a nonparty to the agreement, should be enjoined to
the injunction as they are agents or acting on behalf of Mary L.
Trump by causing the book to be published, in light of being
put on notice of the confidentiality agreement.
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Defendant S & S opposes plaintiff's application and argues
that plaintiff is not entitled to any relief against S & S. S
& S claims that a few months prior to entering a publishing
agreement, Mary L. Trump's literary agent contacted S &
S with an unsolicited proposal to publish Mary L. Trump's
memoir. Mary L. Trump represented to S & S that she was
not encumbered by any other agreements, and represented
that she had full authority to enter into a contract with S &
S and to grant the rights as specified in the agreement. S
& S contends that there was no basis to doubt the accuracy
of Mary L. Trump's statements and included terms in the
publishing agreement that S & S would be under no obligation
to investigate the truthfulness of Mary L. Trump's statements.
S & S stated that it entered into a publishing agreement
with Mary L. Trump's business entity, Compson Enterprises,
LLC, on August 29, 2019. On or about May 7, 2020, S & S
formally accepted the manuscript and immediately went into
production, setting a July 28, 2020 publication date. S & S
alleges that far in advance of the notice that plaintiff provided
on or about June 23, 2020, that he was seeking injunctive
relief, and by the onset of this proceeding, 75,000 books had
been printed and nearly half had already shipped to sellers
along with the title to said books.
S & S further states that Mary L. Trump's book is about
her personal perspective and critical insights on Donald J.
Trump, as president, his formative years, her father's death
and its relation to the neglect he experienced from his family,
and information related to her family's financial dealings,
which S & S *293 deems to be newsworthy, valuable
information for historians and citizens. S & S argues that as
such, restraining a publication in this instance equates to a
prior restraint of expression on a matter of public interest
and would be unconstitutional, as it infringes upon its First
Amendment protected speech. S & S purports that there is a
heavy presumption to overcome to allow this type of restraint,
and plaintiff must show in the record, that the matter sought to
be restrained would immediately and irreparably create public
injury, which plaintiff has not demonstrated.
S & S contends that plaintiff has not asserted a cognizable
cause of action against S & S, and essentially has not made
any other claim against S & S other than that founded in
contract. S & S denies plaintiff's allegation that it is acting as
an agent of Mary L. Trump and/or acting in concert with Mary
L. Trump. S & S insists that plaintiff would not be successful
on the merits against S & S, that plaintiff failed to show
how he would be irreparably harmed without the injunction

against S & S and plaintiff does not show that the balancing
of the equities are in his favor. S & S submits that any
injunction against it would cause substantial economic harm
and irreparable damage to S & S. Lastly, S & S maintains that
plaintiff has not demonstrated with sufficiency that the prior
restraint is necessary to prevent immediate and irreparable
public **7 injury.
In reply, plaintiff declares that S & S like any other third party
can be bound to an injunction if the court finds S & S is acting
as an agent for Mary L. Trump, as a third-party beneficiary of
a contract or acting in concert with Mary L. Trump. Plaintiff
argues that S & S is subject to the injunction because it is the
agent of Mary L. Trump and/or acting in concert with Mary
L. Trump. Plaintiff alleges that S & S had knowledge of the
agreement, at least by inquiry on June 16, 2020, and actual
notice on June 23, 2020, yet intentionally moved forward with
book distribution. Plaintiff states that S & S does not get the
benefit of protections afforded to journalists or newspapers,
in being able to publish unlawfully obtained information,
because S & S did not passively receive the information
but are involved in the improper activity of obtaining the
information. In addition, plaintiff alleges that the relationship
between S & S and Mary L. Trump is distinguishable from
a journalist and its source, as they have more than an arm's
length relationship, and both fare to gain a lucrative benefit
from this publication, *294 therefore it is a collaborative
effort to evade the terms of the agreement. Plaintiff argues that
the injunctive relief requested against S & S is not seeking
to restrain Mary L. Trump's political speech, akin to a prior
restraint, but more of a content neutral application of contract
law, similar to a copyright injunction.
S & S is a nonparty to the agreement at issue. However,
plaintiff asserts that S & S should be enjoined in this action,
as S & S is acting as an agent of Mary L. Trump and/or in
concert with her to publish the book. Ordinarily an injunction
order should not be granted against a person who is not a party
to the action. (See Accardo v Rabinowitz, 51 NYS2d 279,
280 [Sup Ct, Queens County 1944].) Thus, the only occasion
when a person who is not a party may be punished is when
he has helped to bring about, not merely what the decree has
forbidden, because it may have gone too far, but what it has
power to forbid, an act of a party. Thus, it is well settled that
officers, agents, and servants of a party acting in collusion
with a party may be bound by the injunction providing they
are in privity with a party. (See Matter of Rothko, 84 Misc 2d
830, 868-869 [Sur Ct, NY County 1975], mod 56 AD2d 499
[1st Dept 1977], affd 43 NY2d 305 [1977].)
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However, plaintiff asserts that S & S should be enjoined in this
action, as S & S is acting as an agent of Mary L. Trump and/
or in concert with her to publish the book. Agency is a legal
relationship between a principal and an agent. It is a fiduciary
relationship which results from the manifestation of consent
of one person to allow another to act on his or her behalf and
subject to his or her control, and consent by the other so to
act. The agent is a party who acts on behalf of the principal
with the latter's express, implied, or apparent authority. (See
Faith Assembly v Titledge of N.Y. Abstract, LLC, 106 AD3d
47, 58 [2d Dept 2013].)
(1) Plaintiff has not demonstrated the agency relationship
between S & S and Mary L. **8 Trump or that S & S
has acted in concert with Mary L. Trump. The mere fact
that S & S entered into a publishing agreement to publish
Mary L. Trump's memoir does not establish agent-principal
relationship. To allege that S & S entered the publishing
agreement to intentionally circumvent the agreement, or to act
as an agent of Mary L. Trump and sidestep the agreement,
would mean S & S had knowledge of the agreement and
requires more than a conclusory allegation. Plaintiff admits
that it gave actual notice to S *295 & S on June 23,
2020, days before this proceeding was initiated and whereby
publication and distribution were already underway. Plaintiff
has not shown that S & S had knowledge of the agreement
when it entered into the publishing agreement with Mary L.
Trump in July 2019 or prior to the actual notice. Therefore,
the theory that S & S entered the publishing agreement to act
as an agent of Mary L. Trump or as a means to act in concert
with Mary L. Trump does not have much weight.
Compensation given for the right to publish information or a
book does not make this contract a scheme to act as an agent
any more than any other contract would—as consideration
is a necessary element of all contracts. Plaintiff has not
demonstrated that Mary L. Trump has any control or right to
control S & S regarding the publication and distribution of
the book. Based on the publishing agreement, its rider and
109 paragraph basic agreement, S & S has exclusive rights
to publish this book in the United States and other territories
at this time and is not subject to Mary L. Trump's express,
implied or apparent authority. Even if Mary L. Trump were
to ask S & S to stop printing, publishing or distributing the
book, S & S has no legal obligation to do so.
Plaintiff has tried to compare S & S's publishing agreement
with Mary L. Trump to the unethical practices of journalists

that pay sources for information, as if this is evidence of their
collusion. However, this argument is also flawed. The facts
presented demonstrate that Mary L. Trump's literary agent,
who is not employed by S & S, made unsolicited proposals
to S & S and other publishing companies for the rights to
publish her memoir and S & S won the auction to contract
for the publishing rights. There is no evidence presented to
contradict these statements. There is also no evidence that S
& S enticed Mary L. Trump to provide unlawful information,
which would be more similar to the unethical practice of
paying a source for information rather than merely entering
into a contract. It is well settled that if a newspaper lawfully
obtains truthful information of great public concern, even
when stolen from a third party, the courts will uphold the
right of the press to publish such information, and restraint
of such may be deemed unconstitutional. (See Bartnicki v
Vopper, 532 US 514 [2001].) Plaintiff has not demonstrated
any impropriety on behalf of S & S in obtaining the publishing
rights to Mary L. Trump's memoir or that S & S did not
lawfully obtain the information.
*296 It is true that persons not parties to the action may
be bound by an injunction, if there is proof that the nonparty
is a servant or agent of the defendant or acts in collusion or
combination with them. However, in the absence of proof
that a nonparty is an agent, the nonparty cannot be enjoined
or punished for defendant's alleged wrongdoings. (See Rigas
v Livingston, 178 NY 20 [1904].) The fact that Mary L.
Trump may have exceeded her rights by entering into the
**9 publishing agreement with S & S does not provide proof
of collusion or that S & S is Mary L. Trump's agent or acting
in concert with her. Even as plaintiff asserts that the changing
of publication dates is solely to make it impossible to maintain
the status quo, it is a highly conceivable notion that S & S may
be acting in its own interests, which it contracted for, not at
the behest of Mary L. Trump. Plaintiff fails to provide proof
sufficient to show that there is an agent-principal relationship
between S & S and Mary L. Trump, or that S & S was acting
in concert with Mary L. Trump to breach the agreement.
Requirements to Grant a Preliminary Injunction
It is well settled that for a preliminary injunction to be granted
there are three required elements that must be established:
(1) likelihood of success on the merits; (2) irreparable
injury absent granting of a preliminary injunction; and (3) a
balancing of the equities in the movant's favor. (Berman v
TRG Waterfront Lender, LLC, 181 AD3d 783 [2d Dept 2020];
see Keller v Kay, 170 AD3d 978 [2d Dept 2019]; Carroll
v Dicker, 162 AD3d 741 [2d Dept 2018].) The elements to
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be satisfied must be demonstrated by clear and convincing
evidence. (Liotta v Mattone, 71 AD3d 741 [2d Dept 2010].)
The decision to grant or deny a preliminary injunction rests
in the sound discretion of the Supreme Court (see Tatum v
Newell Funding, LLC, 63 AD3d 911 [2d Dept 2009]; Cooper
v Board of White Sands Condominium, 89 AD3d 669, 669
[2d Dept 2011]). Whether a party is entitled to a preliminary
injunction is a determination entrusted to the sound discretion
of the motion court (see Doe v Axelrod, 73 NY2d 748 [1988];
Eastview Mall, LLC v Grace Holmes, Inc., 182 AD3d 1057
[4th Dept 2020]).
The court will decide about S & S first.
Preliminary Injunction against Simon & Schuster, Inc.
In the absence of the agent-principal relationship, the
relevance of prior restraint and First Amendment rights is
of little or no effect as against S & S. However, the court
will briefly comment on the requirements for a preliminary
injunction *297 to issue. It is the court's position that none of
the three prongs necessary for the court to grant a preliminary
injunction against S & S have been met by plaintiff.
The action centers on the agreement, and S & S was not a
signatory. Two of the causes of action directly refer to the
agreement: breach of contract and specific performance. One
cannot be held to breach a contract or specifically perform a
contract that one is not a party to. (Black Car & Livery Ins.,
Inc. v H&W Brokerage, Inc., 28 AD3d 595 [2d Dept 2006];
see Blank v Noumair, 239 AD2d 534 [2d Dept 1997]; Walz v
Todd & Honeywell, 195 AD2d 455 [2d Dept 1993].) As set
forth in S & S's opposition, it was unaware of the agreement
until several weeks ago, it is not a party to the agreement, so
there can be no cause of action against S & S for either breach
of contract or specific performance, and thus plaintiff has a
zero likelihood of success on the merits in this case.
The court agrees with S & S that Fordham Univ. v King (63
Misc 2d 611 [Sup Ct, Bronx County 1970]) is irrelevant. It
dealt with an injunction against a group of students that have
protested against ROTC on the university's campus.
The irreparable harm that plaintiff claims consists of the
release of so-called confidential information. At this juncture,
when there has been heightened media attention from all
sources and multiple comments made by a variety of Trump
family members about the agreement, it may be moot
to enjoin publication and dissemination of Trump family
laundry. Even as set forth in United States v Bolton (468 F

Supp 3d 1 [DC 2020]), where the plaintiff sought to have the
court order the publisher “to take any and all available steps to
retrieve and destroy any copies of the book that may be in the
possession of any third party,” the court refused to do so. And
Bolton was dealing with information pertaining to national
security, not 20-year-old family history.
The real possibility here is for S & S and the public to be
irreparably harmed if the book was enjoined. Certainly, there
would be immense costs associated with the retrieval and
confiscation of several thousand (hundred thousand) copies
of the book by S & S from a wide variety of booksellers.
What would be the proposed cost of an undertaking if such an
injunction were to ensue? How would the cost be calculated
to comply with statutory requirements?
What about the public right to know? The Trumps were local
in 2001. The leader of the Trump family in 2020 is global. Yet,
*298 this action was brought by Robert S. Trump and no one
else. It is he who had to substantiate a claim for irreparable
harm, no other Trump family member is specified. Plaintiff
has not justified his claim for irreparable harm.
The issues of prior restraint and First Amendment rights will
be detailed further in the within decision and order. However,
case law has agreed that to impose an injunction herein upon
S & S, a book publisher who received information from a
potential author that may have violated an agreement to which
it was not a party, would be found to be unconstitutional.
The court further finds that the balancing of the equities,
where there is no privity of contract and no likelihood of
success, plus there has been no evidence of irreparable harm,
and in light of the number of books already published and
distributed and information already discussed by media and
members of the Trump family, tilts in favor of S & S.
Likelihood of Success on the Merits against Mary L. Trump
The subject action asserts three causes of action: specific
performance of all defendants, breach of contract by Mary L.
Trump and a declaratory judgment against Mary L. Trump.
It appears the causes of action arise out from the agreement
and that Simon & Schuster, Inc. is not a signatory to the
agreement. The crux of the dispute and a fundamental issue
to be resolved for the granting or denying of a preliminary
injunction is the agreement. The parties simply do not agree to
the meaning and implications of the agreement. It is factually
in dispute, and allegations of fraud have been raised.
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However, if under provisional remedy of an injunction,
the movant is awarded what it is ultimately seeking in its
complaint, this would be tantamount to granting summary
judgment **10 where issue had not yet been joined, which is
improper and would be invalid. (St. Paul Fire & Mar. Ins. Co.
v York Claims Serv., 308 AD2d 347 [1st Dept 2003]; CPLR
3212; City of Rochester v Chiarella, 65 NY2d 92 [1985].) To
grant the injunction at this time would validate the agreement,
and possibly foster plaintiff's claims for breach and specific
performance. Remember that the moving party must establish
all three prongs, i.e., likelihood of success on the merits,
irreparable harm and a balance of equities in movant's favor,
to be granted injunctive relief.
The Practice Commentary to CPLR 6312 states: “Mere
conclusory statements will not suffice. The affidavits and
other evidence *299 must contain factual detail. See, e.g.,
U.S. Re Companies, Inc. v. Scheerer, 2007, 41 A.D.3d
152, 838 N.Y.S.2d 37 (1st Dep't); Village of Honeoye
Falls v. Elmer 1979, 69 A.D.2d 1010, 416 N.Y.S.2d 148
(4th Dep't)” (Vincent C. Alexander, Practice Commentaries,
McKinney's Cons Laws of NY, CPLR C6312:1 [Affidavits;
Issues of Fact]).
(2) At this point, plaintiff asserts that the release of
confidential information, no matter what it is, amounts to
irreparable harm. He is unaware of the information contained
in the book, in which case the court finds he does not sustain
his claim; or there is already so much confidential information
“out there” pertaining to the plaintiff that it is moot for the
court to even consider an injunction. In the instant matter, the
movant has not shown sufficient information that he will be
likely to have success on the merits of his case. Moreover,
even if the court were to relax the standard applicable to
likelihood of success, it still would fail. Plaintiff's arguments
in support of a finding in his favor on his verified complaint
are unavailing. Accordingly, the court rules that Robert S.
Trump has not demonstrated by “clear and convincing”
evidence that he has a likelihood of success on the merits of
his case.
Irreparable Harm
As stated in Eastview Mall, LLC (182 AD3d at 1058): “It is an
anodyne proposition that ‘[i]rreparable injury, for purposes of
equity, . . . mean[s] any injury for which money damages are
insufficient’ (Di Fabio v Omnipoint Communications, Inc., 66
AD3d 635, 636-637 [2d Dept 2009] [internal quotation marks
omitted]).” In the situation before the court, the only logical
remedy is money damages.

Simply put, plaintiff claims the goal of the agreement was
to prevent confidential information from being released. Was
that so? Wasn't the agreement a stipulation to settle multiple
lawsuits? Make payments to several parties? There was no
specific consideration given to anyone for confidentiality. The
consideration was provided to settle disputes. The parties
agreed to keep the settlement under seal. That's it.
Regarding the request for the court to take an adverse
inference because the initial filings by S & S did not contain
the publishing contract between Mary L. Trump and S & S,
note **11 that said publishing contract has subsequently
been filed with the court and its reading indicates Mary L.
Trump has no ability to stop the book or cancel its publication
at this time. The court will thus not take an adverse inference
concerning the terms of the contract between Mary L. Trump
and S & S.
*300 Plaintiff cites International Creative Mgt., Inc. v
Abate (2007 WL 950092, 2007 US Dist LEXIS 22964
[SD NY, Mar. 28, 2007, No. 07 Civ 1979]), which
concerned an employment contract, disclosure of confidential
information and a preliminary injunction. The contract in
Abate stated in relevant part “that his [Abate's] services
were ‘special, unique, extraordinary and intellectual,’ ” that
any breach of any material provision of the agreement will
cause International Creative Management (ICM) “great and
irreparable injury and damage,” and that ICM is entitled to
seek equitable relief for any breach of the agreement. (2007
WL 950092, *2, 2007 US Dist LEXIS 22964, *5 [emphasis
added].) So, in ICM v Abate, a breach equals irreparable
harm, which leads to equitable relief (injunction?). The issue
in ICM v Abate however was that ICM could not meet its
burden and establish irreparable harm but tried to rely solely
on the contract provision. The District Court cites the Court
of Appeals for the Second Circuit where it found
“such language to be some evidence-although not
conclusive evidence-that breach of a confidentiality
clause would constitute irreparable harm for the
employer. See North Atl. Instruments, Inc. v. Haber,
188 F.3d 38, 49 (2d Cir.1999). This Court is aware of
no authority indicating that such a contract provision
entitles the plaintiff to a per se finding of irreparable
harm. See Baker's Aid, Div. of M. Raubvogel Co.
v. Hussmann Foodservice Co., 830 F.2d 13, 16 (2d
Cir.1987).” (2007 WL 950092, *6, 2007 US Dist
LEXIS 22964, *20.)
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Thus, ICM is not persuasive, at best it suggests irreparable
harm. However, one cannot “contract” for irreparable harm.
Moreover, Firemen's Ins. Co. of Newark, N.J. v Keating (753
F Supp 1146 [SD NY 1990]) dealt with a surety sued by
investors to force compliance with indemnity agreements.
Plaintiff moved for a preliminary injunction and was denied
and the court stated in its decision:
“The Second Circuit has repeatedly stressed the
importance of a showing of irreparable harm by the
movant. ‘[I]nequitable conduct alone cannot justify
the entry of a preliminary injunction. The linchpin of
such interim relief is that threatened irreparable harm
will be prevented by that injunction.’ Buckingham
Corp. v Karp, 762 F2d 257, 262 (2d Cir.1985).
‘ “Perhaps the single most important prerequisite
for the issuance of a preliminary injunction *301
is a demonstration that if it is not granted the
applicant is likely to suffer irreparable harm before a
decision on the merits can be rendered.” ’ Citibank,
N.A. v. Citytrust, 756 F.2d 273, 275 (2d Cir.1985)
(quoting Bell & Howell: Mamiya Co. v. Masel
Supply Co. Corp., 719 F.2d 42, 45 (2d Cir.1983));
Mulligan, Forward, Preliminary Injunction in the
Second Circuit, 43 Brooklyn L.Rev. 831, 833
(1977) (showing of irreparable harm is fundamental
and traditional requirement in any action where
preliminary injunctive relief is sought).” (753 F Supp
at 1150.)
Additionally, the court continued its discussion of irreparable
harm in Firemen's Ins. Co. by stating: **12
“Finally, the Second Circuit has emphasized that it is
not sufficient for a movant to demonstrate merely the
possibility of irreparable harm. ‘An applicant for a
preliminary injunction must show that it is likely to
suffer irreparable harm if equitable relief is denied.’
JSG Trading, supra, 917 F.2d at 79 (emphasis in
original). Thus, the standard that movant must meet is
extremely high.” (753 F Supp at 1150.)
Irreparable harm must be demonstrated, it is not obtained via
a contract clause.
While the agreement is deemed a contract, there simply
are some things one cannot contract for, such as a right to
injunctive relief. This must be determined by a court and
supported by the movant sustaining all three requirements for
a preliminary injunction to be granted. Art Capital involved

a dispute over a sale of Annie Leibovitz' photographic
collection. Plaintiff sought a preliminary injunction to prevent
defendants from breaching a confidentiality agreement as a
negotiating tool. However, the subject services agreement
had already been consummated. Therefore, as stated in
Art Capital Group, LLC v Getty Images, Inc. (24 Misc
3d 1247[A], 2009 NY Slip Op 51909[U], *9-10 [Sup Ct,
NY County 2009], quoting Firemen's Ins. Co.), “it is clear
that the parties to a contract cannot, by including certain
language in that contract, create a right to injunctive relief
where it would otherwise be inappropriate,” especially as
further stated that, “plaintiffs' assertions are conclusory
and insufficient to establish that immediate and irreparable
harm would result absent granting injunctive relief (see
Technology for Measurement v Briggs, 291 AD2d 902, 903
[4th Dept 2002]).” Lastly, Art Capital concludes and denies
the motion *302 for preliminary injunction and states: “It
is equally settled law that there can be no irreparable injury
where the injury has already been sustained (see Allen v
Pollack, 289 AD2d 426, 427 [2d Dept 2001]).” (24 Misc 3d
1247[A], 2009 NY Slip Op 51909[U], *9.) Strikingly similar
to the case at hand, one could say.
The Appellate Court's decision and order on application
(Scheinkman, P.J.) addresses equity and suggests the court
look to balancing the plaintiff's interests against that of
other interests, including the public involvement and states:
“This balancing concept takes into account whether the
provisions of the confidentiality agreement are temporally
and geographically reasonable and the extent to which the
provisions are necessary to protect the plaintiff's legitimate
interests. . . . The confidentiality agreement here does not
have any temporal or geographic limitation” (2020 NY Slip
Op 68100[U] [2d Dept 2020], amended by 2020 NY Slip Op
68099[U] [2d Dept 2020]).
Remember, at the time the agreement was agreed upon, the
Trump family were New York based real estate developers
and not much else. They were not elected officials or
TV personalities. The issues that were the subject of
the agreement were intra family issues, not of worldwide
concern, or even national interest. Maybe, taking from Justice
Scheinkman's decision, what if the agreement was temporally
set for a period of 5 years, even 10; and what if the agreement
had a geographical prohibition of disseminating anything
about the Trump family limited to the five boroughs, even
Westchester, New York State? The tri-state area? Would
that make the agreement more reasonable, more readily
defensible? Valid even? Possibly. Instead, the agreement has
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no time limits, and no geographical prohibition. Does that
make the agreement **13 easier to defend at this time and
place, more practical to support, likely for it to succeed on the
merits? I think not.
In Technology for Measurement v Briggs (291 AD2d 902,
903-904 [4th Dept 2002]), which dealt with a manufacturer's
representative and former employer's dispute over a covenant
not to compete, the Appellate Court reversed the lower court's
finding for a preliminary injunction and stated:
“ ‘While restrictive covenants tending to prevent
an employee from pursuing a similar vocation
after termination of employment are, as a general
rule, disfavored by the courts, they will be
enforced if they are reasonably limited temporally
and geographically, *303 necessary to protect the
employer's legitimate interests, and neither harmful
to the general public nor unduly burdensome to
the employee’ (Asness v Nelson, 273 AD2d 165,
165; see, BDO Seidman v Hirshberg, 93 NY2d 382,
389; Columbia Ribbon & Carbon Mfg. Co. v A-1A Corp., 42 NY2d 496, 499). Plaintiff failed to
establish that the restrictive covenant was reasonable
in scope or necessary to protect its legitimate interests.
In addition, plaintiff's conclusory allegations fail to
establish that irreparable harm will result if the
preliminary injunction is not granted (see, Genesis II
Hair Replacement Studio v Vallar, 251 AD2d 1082,
1083).” (Emphasis added.)
In the matter before this court, plaintiff has failed to meet
his burden of demonstrating imminent, irreparable harm to
him. His allegations are unsupported and conclusory. They
are without any specifics as to how he, Robert S. Trump,
will suffer irreparable harm. Remember the plaintiff is Robert
S. Trump and no one else. There has been nothing offered
that demonstrates that the actions by Mary L. Trump in
publishing the book will irreparably harm sole plaintiff Robert
S. Trump. Thus, the second requirement for the court to issue
a preliminary injunction is not satisfied.
Balancing of the Equities
What equities? Whose equities?
Generally, it would be balancing the equities between the
plaintiff/movant and the defendant to determine if the
preliminary injunction were to be granted. (Felix v Brand
Serv. Group LLC, 101 AD3d 1724 [4th Dept 2012].)
However, there may be public policy considerations to

consider when ruling on a preliminary injunction (Eastview
Mall, LLC), especially in a case such as this matter before the
court, when it is alleged the information, the speech contained
in the book, concerns a sitting President of the United States,
who incidentally is not the plaintiff. What standing does
Robert S. Trump have to act on his brother's behalf, if that
is how he is approaching this lawsuit? Who really stands to
“lose” (or gain?) if the book **14 continues to be published
and distributed as it is claimed by S & S? Is it plaintiff?
Reminder. The issue before the court is whether to grant a
preliminary injunction against Mary L. Trump and S & S to
enjoin each of them from continuing to publish, print and
distribute *304 the book, when it has already been previewed
by millions. To repeat, for the plaintiff to be granted this
provisional relief he must have demonstrated: (1) likelihood
of success on the merits of the action; (2) the danger of
irreparable injury in the absence of preliminary injunctive
relief; and (3) a balance of equities in favor of the moving
party. (See Nobu Next Door, LLC v Fine Arts Hous., Inc., 4
NY3d 839 [2005]; see also CPLR 6301.)
It is also important in this matter for the court, in balancing
the equities, to be cognizant of the public's interest in the
book. As stated in Justice Scheinkman's decision and order
on application:
“The passage of time and changes in circumstances
may have rendered at least some of the restrained
information less significant than it was at the time
and, conversely, whatever legitimate public interest
there may have been in the family disputes of a real
estate developer and his relatives may be considerably
heightened by that real estate developer now being
President of the United States and a current candidate
for re-election.” (2020 NY Slip Op 68100[U].)
To reiterate the court's position, the agreement was a
stipulation that settled multiple lawsuits and in exchange
consideration was paid out, no specific consideration was
paid for confidentiality. Further, what was confidential was
the financial aspect of the agreement, which may not be so
interesting now as it might have been in 2001. On the other
hand the non-confidential part of the agreement, the Trump
family relationships, may be more interesting now in 2020
with a presidential election on the horizon.
If the public does in fact have an interest in the book, but
plaintiff argues it should not be published because Mary L.
Trump's contract with S & S breaches the agreement, in whose
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favor does the balancing of the equities tip? The application
for injunctive relief by plaintiff consisted of his one page,
seven paragraph affidavit that stated his residency and that
he signed and has complied with the agreement and has not
consented to the book. His counsel affirmed that he gave
prior notice to Mary L. Trump and S & S to the application
for injunctive relief. The supporting memorandum of law
detailed the history of the agreement, a time line for the
book's publication and argument to support the injunctive
relief application. *305 No mention of the public interest,
First Amendment or prior restraint was made at the time the
TRO was granted.
Thereafter at the appellate level and in this court in opposition,
besides refuting plaintiff's application for a preliminary
injunction, Mary L. Trump's papers contain a virtual history
of First Amendment rights and “prior restraint” case law.
What follows herein is a brief synopsis of the law, in no
way meant to be a complete recitation of all the case law
and **15 quotations provided by the attorneys for Mary L.
Trump. It is proclaimed, the enjoining of the publication of
the book is classic “prior restraint” and cannot be tolerated.
The book is characterized as “political speech.” (Procter &
Gamble Co. v Bankers Trust Co., 78 F3d 219 [6th Cir 1996].)
“Freedom of speech” is invoked (New York Times Co. v
Sullivan, 376 US 254 [1964]). Prior restraint is deemed to be
unconstitutional. (Nebraska Press Assn. v Stuart, 427 US 539
[1976].) It is noted that the release of the so-called Pentagon
Papers did not amount to prior restraint. In New York law,
under People ex rel. Arcara v Cloud Books (68 NY2d 553,
558 [1986]), if the government is the one seeking to enjoin
speech “public injury” must be shown. Injunctions are seen as
“state power.” There is a significant presumption against the
constitutional validity of prior restraints, even if it concerns
leafletting (Organization for a Better Austin v Keefe, 402 US
415 [1971]). This court finds that Alexander v United States
(509 US 544 [1993]) dealt with criminal forfeiture of obscene
material. It was found that the forfeiture was a criminal
penalty, the material was not “taken” on the suspicion of
being obscene, before a judicial determination. It was not a
“prior restraint.” The papers overlook Near v Minnesota ex
rel. Olson (283 US 697, 713 [1931]) where the US Supreme
Court held that a Minnesota statute that found a newspaper
that had published defamatory articles against public officials
was a nuisance, and by being deemed a nuisance a court
could permanently enjoin that paper from being published,
was unconstitutional and further that this prior restraint would
be “the essence of censorship.”

Besides arguing First Amendment defenses, Mary L. Trump
also asserted the invalidity of the agreement and questioned
its terms. Further assertions are made that First Amendment
prohibitions against prior restraint are not defeated by
contractual agreements. Shelley v Kraemer (334 US 1 [1948])
concerned restrictive covenants in deeds that prohibited
ownership by members of a certain race which covenants
were upheld *306 by lower courts. The US Supreme Court
reversed holding that judicial action sought to enforce these
covenants amounted to state action which cannot violate the
14th Amendment and must be denied. In the matter before this
court, if an injunction were to ensue, granted by a state court
to purportedly enforce an agreement, this action, according to
Mary L. Trump, would violate the First Amendment.
Even where litigation is involved, where injunctive relief is
sought to prevent the participants from discussing a case with
the news media, the relief sought has been denied. (CBS Inc.
v Young, 522 F2d 234 [6th Cir 1975]; Chase v Robson, 435
F2d 1059 [7th Cir 1970].)
Speech is so important that courts have ignored how the
information has been obtained, and still denied injunctive
relief. (In re Halkin, 598 F2d 176 [DC Cir 1979], citing First
Nat. Bank of Boston v Bellotti, 435 US 765 [1978]; New York
Times Co. v United States, 403 US 713 [1971]; Rodgers v
United States Steel Corp., 536 F2d 1001 [3d Cir 1976]; United
States v Bolton, 468 F Supp 3d 1 [DC 2020].) **16
In Crosby v Bradstreet Co. (312 F2d 483 [2d Cir 1963]), a
businessman sought relief from a 30-year-old stipulation that
prevented a credit reporting company from reporting on him.
The court determined that to continue the injunction would
be improper as a prior restraint, regardless that the parties had
stipulated to be enjoined. In the instant matter, it would be
prior restraint if the contract, even if agreed, could stand and
the book not be published.
The court finds the following cases unpersuasive as to
plaintiff's application for a preliminary injunction:
Dr. Seuss Enters., L.P. v Penguin Books USA, Inc. (109
F3d 1394 [9th Cir 1997]) in which the court upheld an
injunction against Penguin who had sought to publish a satire
about the O.J. Simpson trial in the same manner as a Dr.
Seuss book. This decision dealt with copyright, trademark,
“substantial similarity” and a “fair use inquiry,” all of which
are not persuasive in determining the instant matter. (Id. at
1398-1399.)
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Nihon Keizai Shimbun, Inc. v Comline Bus. Data, Inc. (166
F3d 65 [2d Cir 1999]): copyright infringement was found as
to certain items, specific injunctive relief was granted as were
money damages. Again, inapplicable to this case.
*307 Dallas Cowboys Cheerleaders, Inc. v Pussycat
Cinema, Ltd. (604 F2d 200 [2d Cir 1979]) found that the
distinctive clothing worn by the Dallas Cowboys football
team cheerleaders was trademarked and that “fair use” did
not apply. The court found the preliminary injunction did not
constitute “prior restraint,” that this was not governmental
censorship.
Coca-Cola Co. v Purdy (382 F3d 774 [8th Cir 2004]):
to prevent defendant from misappropriating domain names
and attempting to use the First Amendment to protect his
misleading use of plaintiffs' marks, a preliminary injunction
was entered. Dissimilar to the matter before the court.
MacDonald v Clinger (84 AD2d 482 [4th Dept 1982]):
the court found an action sounded in tort where a
psychiatrist disclosed personal information learned during a
course of treatment. Quote continues: “and compensated in
damages.” (Id. at 486.)
Interplay Entertainment Corp. v Topware Interactive, Inc.
(751 F Supp 2d 1132 [CD Cal 2010]) concerned a
trademarked video game “Battle Chess,” where the party
seeking the injunction established the three requirements
necessary for it to be granted.
Accordingly, the balancing of the equities in this matter falls
in favor of the defendants, not plaintiff. **17
The instant application herein for a preliminary injunction
was made with the imperfect knowledge of whether the book
had been published. Courts have held that prepublication
censorship will “be constitutionally tolerated only upon ‘a
showing on the record that such expression will immediately
and irreparably create public injury.’ ” (Porco v Lifetime
Entertainment Servs., LLC, 116 AD3d 1264, 1266 [3d
Dept 2014], citing People ex rel. Arcara v Cloud Books,
Near v Minnesota, and CBS Inc. v Davis, 510 US 1315
[1994].) In CBS, a single Supreme Court Justice stayed an
injunction concerning footage taken by CBS of defendant's
factory concluding that “[i]f CBS has breached its statelaw obligations, the First Amendment requires that Federal
remedy its harms through a damages proceeding rather

than through suppression of protected speech.” (510 US at
1318.) Robert has not shown any damages either to himself
individually or to the public if the book is published.
The Appellate Court Decision
The decision and order on application (Scheinkman, P.J.)
dated July 1, 2020, cited several cases while stating: “While
*308 Ms. Trump unquestionably possesses the same First
Amendment expressive rights belonging to all Americans, she
also possesses the right to enter into contracts, including the
right to contract away her First Amendment rights.” (2020
NY Slip Op 68100 [U].)
In Trump v Trump (179 AD2d 201 [1st Dept 1992]), a
strikingly similar nondisclosure clause in a matrimonial
proceeding had been removed sua sponte by the lower court
from the supplemental judgment of divorce. The Appellate
Division agreed the confidentiality clause should remain in
the decree and reinstated that specific paragraph stating:
“Since it is clear that the trial court exceeded its
‘limited authority to disturb the terms of a separation
agreement’ (Kleila v Kleila, 50 NY2d 277, 283) and
paragraph 10 does not, on its face, offend public policy
as a prior restraint on protected speech (see, Snepp v
United States, 444 US 507), we modify to incorporate
the terms of said Agreement into the supplemental
judgment as agreed to by the parties.” (179 AD2d at
206.)
In the matter entitled Ronnie Van Zant, Inc. v Cleopatra
Records, Inc (906 F3d 253, 257 [2d Cir 2018]), the
United States Court of Appeals, Second Circuit, vacated an
injunction, reasoning that although the injunction was as a
result of a private agreement (as is sought herein), what was
to be enjoined was a:
“viewing of an expressive work prior to its public
availability, and courts should always be hesitant to
approve such an injunction. ‘Any prior restraint on
expression comes to [the Supreme] Court with a
heavy presumption against its constitutional validity.’
Organization for a Better Austin v. Keefe, 402 U.S.
415, 419, 91 S. Ct. 1575, 29 L.Ed.2d 1 (1971) (internal
citations and quotation marks omitted); see Melville
Nimmer, Nimmer on Freedom of Speech § 4.03, p.
4-14 (1984) (‘[P]ermanent injunctions . . . are classic
examples of prior restraints.’).”
As can be seen by the instant proceeding, a question to be
answered is whether the confidentiality clauses in the 2001
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agreement, viewed in the context of the current Trump family
circumstances in 2020, would “offend public policy as a prior
restraint on protected speech.” Yes, it should, as it would be
a prior restraint on speech.
Notwithstanding that the book has been published and
distributed in great quantities, to enjoin Mary L. Trump at this
*309 juncture would be incorrect and serve no purpose. It
would be moot.
In Speken v Columbia Presbyt. Med. Ctr. (304 AD2d 489 [1st
Dept 2003]), plaintiff attempted to vacate a confidentiality
provision of a settlement agreement citing public policy
concerns. As the motion court stated and was affirmed by
the Appellate Court, the clause that prevented plaintiff from
discussing or disseminating information about a malpractice
action did not offend public policy against prior restraint of
speech. (Speken v Columbia Presbyt. Med. Ctr., 278 AD2d
154 [1st Dept 2000].) A private contract was upheld and not
vacated, however unlike the instant matter, there were no
public policy concerns.
Anonymous v Anonymous (233 AD2d 162 [1st Dept
1996]) concerned a matrimonial stipulation that contained
a confidentiality clause about the parties' marriage that
provided for a $500,000 per-breach offset as liquidated
damages. The Appellate Court found that the defendant did
not make out a sufficient case for breach of the stipulation,
despite finding that such a confidentiality agreement is
enforceable, as not being against public policy.
The United States Court of Appeals, Third Circuit, in
Democratic Natl. Comm. v Republican Natl. Comm. (673 F3d
192 [2012]), enforced a consent decree entered by the DNC
and RNC. The terms in the decree to restrict disclosure of
specific information were found to be nonviolative of the
restricted party's First Amendment rights since consideration
had been exchanged.
Another factor to be considered by this court is what is the
status of publication? According to Jonathan Karp, CEO of S
& S (in his initial affidavit in opposition to the order to show
cause) (NY St Cts Elec Filing [NYSCEF] Doc No. 25 ¶ 10):
“As of today, [June 30, 2020] approximately 75,000 copies
have been printed and bound and are ready for publication,
thousands of which have already been shipped . . . In
addition, Simon & Schuster has provided, and multiple **18
booksellers have published, key information concerning the
contents of the Book.” Karp submitted an amended affidavit

sworn to July 2, 2020 (NYSCEF Doc No. 81 ¶ 10), wherein
he specifically states that “over 35,000 of which have already
been shipped,” referring to copies of the book.
Currently, there is pending an order to show cause by which S
& S seeks to file Karp's second amended affidavit (NYSCEF
Doc No. 132) sworn to July 8, 2020, which states at paragraph
*310 14 that after the Appellate Division vacated this court's
TRO against S & S,
“over 600,000 copies of the Book had been printed
and shipped to retail booksellers large and small,
from national chains and online entities to a host of
small, independent booksellers all over the country. In
the intervening days, the Book has been extensively
reviewed and commented on in the press, and excerpts
of the book are widely available.”
There is no doubt that the book is out in the public eye in
significant quantities and has reached millions of people by
the tremendous attention it has gained by the media. Another
“balancing” test for the court is between plaintiff and S
& S. Comparing the potential enormous cost and logistical
nightmare of stopping the publication, recalling and removing
hundreds of thousands of books from all types of booksellers,
brick and mortar and virtual, libraries and private citizens, is
an insurmountable task at this time. To quote United States
v Bolton (468 F Supp 3d 1, 6 [DC 2020, Lambeth, J.]), “By
the looks of it, the horse is not just out of the barn—it is out
of the country.”
Lastly, in the vernacular of first year law students, “Con. Law
trumps Contracts.”
By reason of all the foregoing it is ordered that the temporary
restraining order entered against Mary L. Trump, as modified
by the Appellate Division decision and order on application
(Scheinkman, P.J.) dated July 1, 2020, is vacated; and it is
further ordered that the order to show cause of plaintiff Robert
S. Trump, made pursuant to CPLR 6301 seeking a preliminary
injunction enjoining and restraining Mary L. Trump together
with her respective members, officers, employees, servants,
agents, representatives and all others acting on behalf of or
in concert with her, from publishing, printing or distributing,
directly or indirectly, any book or any portions thereof,
including but not limited to the book entitled: “Too Much and
Never Enough, How My Family Created the World's Most
Dangerous Man,” in any medium containing any descriptions
or accounts of Mary L. Trump's relationship with Robert
S. Trump, Donald Trump, or Maryanne Trump Barry, or
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**19 assisting any other person or entity in such publication,
printing or distribution, or providing such descriptions or
accounts to any other person *311 (other than counsel of
record in this case) is denied; and it is further ordered that
the order to show cause of plaintiff Robert S. Trump, made
pursuant to CPLR 6301, seeking a preliminary injunction
enjoining and restraining Simon & Schuster, Inc. together
with its respective members, officers, employees, servants,
agents, representatives and all others acting on behalf of or
in concert with it, from publishing, printing or distributing,
directly or indirectly, any book or any portions thereof,
including but not limited to the book entitled: “Too Much and

End of Document

Never Enough, How My Family Created the World's Most
Dangerous Man,” in any medium containing any descriptions
or accounts of Mary L. Trump's relationship with Robert
S. Trump, Donald Trump, or Maryanne Trump Barry, or
assisting any other person or entity in such publication,
printing or distribution, or providing such descriptions or
accounts to any other person (other than counsel of record in
this case) is denied.
Any relief not specifically granted herein is denied.
Copr. (C) 2022, Secretary of State, State of New York
© 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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454UNITED STATES, et al., Petitioners
v.

Chief Justice Rehnquist filed a dissenting opinion in which
Justices Scalia and Thomas joined.

West Headnotes (32)
[1]

NATIONAL TREASURY
EMPLOYEES UNION, et al.
No. 93–1170.
|
Argued Nov. 8, 1994.
|
Decided Feb. 22, 1995.
Synopsis
Employees of executive branch brought action challenging
constitutionality of subsection of Ethics in Government Act
prohibiting receipt of honoraria by government employees.
The United States District Court for the District of Columbia,
Thomas Penfield Jackson, J., 788 F.Supp. 4, found prohibition
unconstitutional, and cross-appeals were taken. The Court
of Appeals for the District of Columbia Circuit, Stephen F.
Williams, Circuit Judge, 990 F.2d 1271,affirmed. Certiorari
was granted. The Supreme Court, Justice Stevens, held that:
(1) prohibition imposed significant burden on expressive
activity, and was the kind of burden that abridges speech
under First Amendment; (2) government's interest in assuring
that federal officers not misuse or appear to misuse power by
accepting compensation for their unofficial and nonpolitical
writing and speaking activities was not served by prohibition;
(3) government's claim that prohibition was reasonable
response to threat which honoraria posed to operational
efficiency was undermined by text of subsection and
applicable regulation; (4) relief would be limited to parties
before Court, i.e., lower level executive branch employees,
and would not be extended to senior executives in that branch;
and (5) Court would decline to modify remedy by crafting
requirement that honoraria ban have nexus with government
employees' jobs.
Affirmed in part, reversed in part, and remanded.
Justice O'Connor filed an opinion concurring in part and
dissenting in part.

Constitutional Law
Conditions for
employment; relinquishment of rights
Persons who work for United States Government
have not relinquished First Amendment rights
they would otherwise enjoy as citizens to
comment on matters of public interest. U.S.C.A.
Const.Amend. 1.
60 Cases that cite this headnote

[2]

Constitutional Law
Officials

Public Employees and

Congress may impose restraints on job-related
speech of public employees that would be plainly
unconstitutional if applied to public at large.
U.S.C.A. Const.Amend. 1.
46 Cases that cite this headnote
[3]

Constitutional Law
services

Efficiency of public

When court is required to determine validity
of restraint on job-related speech of public
employees, it must arrive at balance between
interests of employee, as citizen, in commenting
upon matters of public concern, and interest
of state, as employer, in promoting efficiency
of public services it performs through its
employees. U.S.C.A. Const.Amend. 1.
97 Cases that cite this headnote
[4]

Constitutional Law
Public or private
concern; speaking as “citizen”
Balancing test of Pickering, for determining
validity of restraint on job-related speech of
public employees, has been applied only when
employee speaks as citizen upon matters of
public concern, rather than as employee upon
matters only of personal interest. U.S.C.A.
Const.Amend. 1.
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prohibition did not involve post hoc analysis
of one employee's speech and its impact
on that employee's public responsibilities, but
instead involved wholesale deterrent to broad
category of expression by massive number
of potential speakers, which deterrent was
based only on speculation that speech in
question might threaten government's interests,
and prohibition chilled potential speech before it
happened. U.S.C.A. Const.Amend. 1; Ethics in
Government Act of 1978, § 501(b), as amended,
5 U.S.C.A.App. 7.

95 Cases that cite this headnote
[5]

Constitutional Law
Public or private
concern; speaking as “citizen”
Constitutional Law
working conditions

Internal issues;

Private speech by public employee that involves
nothing more than complaint about change
in employee's own duties may give rise to
discipline without imposing any special burden
of justification on government employer; if,
however, speech involves matter of public
concern, government bears burden of justifying
its adverse employment action. U.S.C.A.
Const.Amend. 1.

85 Cases that cite this headnote
[8]

Constitutional Law
Public or private
concern; speaking as “citizen”
Expressive activities of executive branch
employees who challenged subsection of Ethics
in Government Act prohibiting receipt of
honoraria by government employees were
matters of public concern rather than employee
comment on matters related to personal
status in their workplace, and burden was
thus on government to justify prohibition;
speeches and articles for which they received
compensation in past were addressed to public
audience, were made outside workplace, and
involved content largely unrelated to government
employment. U.S.C.A. Const.Amend. 1; Ethics
in Government Act of 1978, § 501(b), as
amended, 5 U.S.C.A.App. 7.
69 Cases that cite this headnote

[7]

Constitutional Law
Officials

Public Employees and

Government's burden of justification for
restriction on expression of executive branch
employees created by subsection of Ethics in
Government Act prohibiting receipt of honoraria
by government employees was greater than it
would be with respect to restriction created
by isolated disciplinary action; challenge to

Balancing of interests

Government must be able to satisfy balancing
test of the Pickering form to maintain statutory
restriction on employee speech. U.S.C.A.
Const.Amend. 1.

65 Cases that cite this headnote
[6]

Constitutional Law

7 Cases that cite this headnote
[9]

Statutes
to Validity

Presumptions and Construction as

Stronger presumption of validity is normally
accorded to congressional judgment than to
individual executive's disciplinary action.

[10]

Constitutional Law

Balancing of interests

Public Employment
Additional
compensation; extra services
United States
extra services

Additional compensation;

In meeting its burden of justification for
restriction on expression created by subsection
of Ethics in Government Act prohibiting
receipt of honoraria by government employees,
government was required to show that interests
of both potential audiences and vast group of
present and future employees in broad range of
present and future expression were outweighed
by that expression's necessary impact on
actual operation of government. U.S.C.A.
Const.Amend. 1; Ethics in Government Act of
1978, § 501(b), as amended, 5 U.S.C.A.App. 7.
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90 Cases that cite this headnote
[11]

Constitutional Law
Officials

Public Employees and

Public Employment

Duties

United States
Thereof

23 Cases that cite this headnote
Election Law
office

In general; eligibility for

Hatch Act's prohibition on partisan political
activity by all classified federal employees was
evidently based on Congress' fear of cumulative
effect on employee morale of political activity
by all employees who could be induced to
participate actively. 5 U.S.C.A. § 7324(a)(2).

In general; eligibility for

4 Cases that cite this headnote
[15]

Election Law
office

In general; eligibility for

Hatch Act aimed to protect employees' rights,
notably their right to free expression, rather than
to restrict those rights. U.S.C.A. Const.Amend.
1; 5 U.S.C.A. §§ 1501 et seq., 7324.
2 Cases that cite this headnote
[16]

Public Employment
of interest in general

Ethics and conflicts

United States
Ethics and conflicts of
interest in general

Enactment of Hatch Act reflected conviction
that the rapidly expanding government work
force should not be employed to build
powerful, invincible, and perhaps corrupt
political machine. 5 U.S.C.A. §§ 1501 et seq.,
7324.

Government's interest in assuring that federal
officers not misuse or appear to misuse power
by accepting compensation for their unofficial
and nonpolitical writing and speaking activities,
although undeniably powerful, was not served
by subsection of Ethics in Government Act
prohibiting receipt of honoraria by government
employees; government cited no evidence of
misconduct related to honoraria in vast rank
and file of federal employees below highest
grades, and evidence of abuses of honoraria by
members of Congress did not support finding
that federal employees with negligible power
to confer favors on those who might pay them
honoraria would engage in similar abuses. Ethics
in Government Act of 1978, § 501(b), as
amended, 5 U.S.C.A.App. 7.

3 Cases that cite this headnote

5 Cases that cite this headnote

5 Cases that cite this headnote
[13]

Election Law
office

Enactment of Hatch Act reflected intention to
serve goal that employment and advancement
in government service not depend on political
performance, and at same time to make sure
that government employees would be free from
pressure and from express or tacit invitation to
vote in certain way or perform political chores
in order to curry favor with their superiors rather
than to act out their own beliefs. 5 U.S.C.A. §§
1501 et seq., 7324.

Duties and Performance

Subsection of Ethics in Government Act
prohibiting receipt of honoraria by government
employees imposed significant burden on
expressive activity, and was the kind of burden
that abridges speech under First Amendment;
although prohibition neither prohibited speech
nor discriminated among speakers based on
content of speech, it induced employees to curtail
expression by denying them compensation,
would inevitably diminish expressive output
of nonpolicymaking employees, and burdened
public's right to read and hear what employees
would otherwise have written and said. U.S.C.A.
Const.Amend. 1; Ethics in Government Act of
1978, § 501(b), as amended, 5 U.S.C.A.App. 7.

[12]

[14]

Election Law
office

In general; eligibility for
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[17]

Constitutional Law
services

efficiency was, at best, anomalous. U.S.C.A.
Const.Amend. 1; Ethics in Government Act
of 1978, §§ 501(b), 505(3), as amended, 5
U.S.C.A.App. 7.

Efficiency of public

Operational efficiency is “vital governmental
interest”, for purposes of determining whether
restriction on free speech rights of government
employees is justified. U.S.C.A. Const.Amend.
1.

7 Cases that cite this headnote
[20]

13 Cases that cite this headnote
[18]

Public Employment
of interest in general

United States
Ethics and conflicts of
interest in general

1 Cases that cite this headnote
[21]

Constitutional Law
services

Efficiency of public

Public Employment
supplementation

Improper income

United States
supplementation

42 Cases that cite this headnote
[22]

Constitutional Law
Expression, and Press

Freedom of Speech,

Reasonable burden on expression requires
justification far stronger than mere speculation
about serious harms. U.S.C.A. Const.Amend. 1.

Improper income

Government's claim, that breadth of subsection
of Ethics in Government Act prohibiting receipt
of honoraria by government employees was
reasonably necessary to protect efficiency of
public service, was undermined by Congress'
decision to limit “honoraria” to expressive
activities, as opposed to other off-duty activities;
imposing greater burden on speech than on other
activities assumed to pose the same threat to

Constitutional Law
Exercise of police
power; relationship to governmental interest or
public welfare
When government defends regulation on speech
as means to redress past harms or prevent
anticipated harms, it must do more than simply
posit existence of disease sought to be cured; it
must demonstrate that recited harms are real, not
merely conjectural, and that regulation will in
fact alleviate these harms in direct and material
way. U.S.C.A. Const.Amend. 1.

2 Cases that cite this headnote
[19]

Public Employees and

Fact that Ethics in Government Act's limitation
on outside earned income of government
employees singled out expressive activity
for special regulation heightened government's
burden of justification. U.S.C.A. Const.Amend.
1; Ethics in Government Act of 1978, § 501, as
amended, 5 U.S.C.A.App. 7.

Ethics and conflicts

Government's claim, that subsection of Ethics
in Government Act prohibiting receipt of
honoraria by government employees, regardless
of whether honoraria had nexus to government
employment, was reasonable response to threat
which honoraria posed to operational efficiency,
was undermined by Congress' decision to include
series of appearances, speeches or articles in
definition of “honorarium” if such series had
nexus with government employment; nexus
limitation for series reflected judgment that
agency ethics officials could enforce statute
using nexus test. U.S.C.A. Const.Amend. 1;
Ethics in Government Act of 1978, §§ 501(b),
505(3), as amended, 5 U.S.C.A.App. 7.

Constitutional Law
Officials

6 Cases that cite this headnote
[23]

Constitutional Law

Right of Assembly

Constitutional Law
Expression, and Press

Freedom of Speech,

Fear of serious injury cannot alone justify
suppression of free speech and assembly.
U.S.C.A. Const.Amend. 1.
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[24]

3 Cases that cite this headnote

United States
Thereof

Constitutional Law
Expression, and Press

Powerful and realistic presumption exists that
federal work force consists of dedicated and
honorable civil servants.

Freedom of Speech,

To justify suppression of free speech there must
be reasonable ground to fear that serious evil
will result if free speech is practiced. U.S.C.A.
Const.Amend. 1.

[28]

Constitutional Law

Balancing of interests

Although Supreme Court has consistently given
greater deference to government predictions of
harm used to justify restriction of employee
speech than to predictions of harm used to justify
restrictions on speech of public at large, cases
in which it has done so generally have involved
isolated instances of speech that had already
happened. U.S.C.A. Const.Amend. 1.
8 Cases that cite this headnote
[26]

Public Employment
of interest in general

Ethics and conflicts

United States
Ethics and conflicts of
interest in general
Government's claim, that subsection of Ethics in
Government Act prohibiting receipt of honoraria
by government employees was reasonable
response to threat which honoraria posed
to operational efficiency, was undermined by
regulations excluding from prohibition wide
variety of performances and writings that would
appear to have no nexus with employee's
job; exclusions diminished credibility of
government's rationale that paying lower-level
employees for speech entirely unrelated to their
work jeopardizes efficiency of entire federal
service. U.S.C.A. Const.Amend. 1; Ethics in
Government Act of 1978, § 501(b), as amended,
5 U.S.C.A.App. 7; 5 C.F.R. § 2636.203.

[27]

Public Employment

Duties

Federal Courts
Determination and
Disposition of Cause
Relief would be limited to parties before
Supreme Court, i.e., lower level executive
branch employees, and would not be extended
to senior executives in that branch, in action
in which Court found subsection of Ethics in
Government Act prohibiting receipt of honoraria
by government employees unconstitutional;
granting full relief to lower level employees
did not require passing on applicability of
prohibition to senior executives who, unlike
lower level employees, received salary increase
to offset honoraria ban's disincentive to speak
and write, and, furthermore, government might
advance different justification for honoraria
ban limited to senior executives. U.S.C.A.
Const.Amend. 1; Ethics in Government Act of
1978, § 501(b), as amended, 5 U.S.C.A.App. 7.

7 Cases that cite this headnote
[25]

Duties and Performance

11 Cases that cite this headnote
[29]

Federal Courts
Determination and
Disposition of Cause
Although the occasional case requires Supreme
Court to entertain facial challenge to statute in
order to vindicate party's right not to be bound
by unconstitutional statute, Court neither wants
nor needs to provide relief to nonparties when
narrower remedy will fully protect litigants.
31 Cases that cite this headnote

[30]

Constitutional Law
Determination

Necessity of

Supreme Court follows policy of avoiding
unnecessary adjudication of constitutional
issues.
27 Cases that cite this headnote
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[31]

Constitutional Law
Making,
Interpretation, and Application of Statutes
Supreme Court strives to avoid remedies which
require it to tamper with text of statute.
11 Cases that cite this headnote

[32]

Constitutional Law

Public employment

In remedying unconstitutionality of subsection
of Ethics in Government Act prohibiting
receipt of honoraria by government employees,
Supreme Court would decline to modify remedy
by crafting requirement that honoraria ban
have nexus with government employees' jobs;
Court could not be sure that its attempt
to redraft subsection would correctly identify
nexus that Congress would have adopted in
more limited honoraria ban, and process of
drawing nexus would likely raise independent
constitutional concerns whose adjudication
would be unnecessary to decide instant
case. U.S.C.A. Const.Amend. 1; Ethics in
Government Act of 1978, § 501(b), as amended,
5 U.S.C.A.App. 7.
12 Cases that cite this headnote

**1007 *454 Syllabus*
After § 501(b) of the Ethics in Government Act of 1978
was amended to prohibit a Member of Congress, federal
officer, or other Government employee from accepting an
honorarium for making an appearance or speech or writing
an article, respondents—including individual members of,
and a union representing, a class composed of all Executive
Branch employees below grade GS–16 who, but for § 501(b),
would receive honoraria—filed a suit challenging the statute
as an unconstitutional abridgment of their freedom of speech.
The speeches and articles for which respondents had received
honoraria in the past concerned matters such as religion,
history, dance, and the environment; with few exceptions,
neither their subjects nor the persons or groups paying for
them had any connection with respondents' official duties.
In granting respondents' motion for summary judgment, the
District Court held § 501(b) unconstitutional insofar as it

applies to Executive Branch employees and enjoined the
Government from enforcing it against any such employee.
The Court of Appeals affirmed, emphasizing, inter alia, that
the Government's failure as to many respondents to identify
some sort of nexus between the employee's job and either the
expression's subject matter or the payor's character undercut
its proffered concern about actual or apparent improprieties
in the receipt of honoraria.
Held: Section 501(b) violates the First Amendment. Pp.
1012–1019.
(a) The honoraria ban imposes the kind of burden that
abridges speech under the First Amendment. Where, as
here, Government employees seek to exercise their right
as citizens to comment on matters of public interest, and
are not attempting simply to speak as employees upon
personal matters, the Government must be able to satisfy a
balancing test of the type set forth in Pickering v. Board
of Ed. of Township High School Dist. 205, Will Cty., 391
U.S. 563, 568, 88 S.Ct. 1731, 1734, 20 L.Ed.2d 811, in
order to maintain a statutory restriction on the employees'
speech. See Civil Service Comm'n v. Letter Carriers, 413
U.S. 548, 564, 93 S.Ct. 2880, 2889–2890, 37 L.Ed.2d 796.
However, because § 501(b) constitutes a wholesale deterrent
to a broad category of expression by a massive number of
potential speakers, the Government's burden here is even
greater than it was in Pickering and its progeny, which *455
usually involved individual disciplinary actions taken in
response to particular government employees' actual speech.
Specifically, the Government must show that the interests
of both potential audiences and a vast group of present and
future employees in a broad range of present and future
expression are outweighed by that expression's “necessary
impact on the actual operation” of the Government, Pickering,
391 U.S., at 571, 88 S.Ct., at 1736. Although § 501(b) neither
prohibits any speech nor discriminates among speakers based
on the content or viewpoint of their messages, its prohibition
on compensation unquestionably imposes a significant
burden on respondents' expressive activity by inducing
them to curtail their expression if they wish to continue
their employment. Moreover, the ban imposes a far more
significant burden on them than on the relatively small group
of lawmakers whose past receipt of honoraria assertedly
motivated its enactment. The large-scale disincentive to
expression also imposes a significant burden on the public's
right to read and hear what Government employees would
otherwise have written and said. Pp. 1012–1015.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

6

U.S. v. National Treasury Employees Union, 513 U.S. 454 (1995)

Previous View

115 S.Ct. 1003, 130 L.Ed.2d 964, 63 USLW 4133, 10 IER Cases 452

(b) The Government has failed to show how the interests
it asserts to justify § 501(b) are served by applying the
honoraria ban to respondents. Public Workers v. Mitchell,
330 U.S. 75, 67 S.Ct. 556, 91 L.Ed. 754, distinguished.
Although the asserted concern that federal officers not
misuse or appear to misuse power by accepting compensation
for their unofficial and nonpolitical writing and speaking
activities is undeniably powerful, the Government cites no
evidence **1008 of misconduct related to honoraria by the
vast rank and file of federal employees below grade GS–
16. The limited evidence of actual or apparent impropriety
by Members of Congress and high-level executives cannot
justify extension of the honoraria ban to that rank and file,
an immense class of workers with negligible power to confer
favors on those who might pay to hear them speak or to
read their articles. Moreover, while operational efficiency is
undoubtedly a vital governmental interest, several features
of the text of the ban and of the pertinent regulations
cast serious doubt on the Government's submission that
Congress perceived honoraria as so threatening to the
efficiency of the entire federal service as to render the
ban a reasonable response to the threat. First, the total
exemption of payments for “any series of appearances,
speeches, or articles” unrelated to the employee's official
duties or status from § 505(3)'s definition of “honorarium”
undermines application of the ban to individual speeches and
articles with no nexus to Government employment. Second,
the definition's limitation of “honoraria” to payments for
expressive activities, as opposed to other services that a
Government employee might perform in his or her spare time,
requires a justification far stronger than the mere speculation
*456 about serious harms advanced by the Government.
Finally, the regulations' exclusions from the coverage of the
statutory terms “appearance, speech or article” of a wide
variety of performances and writings that would normally
appear to have no nexus with an employee's job are more
consistent with the presumption that the federal work force
consists of dedicated and honorable civil servants than
with the honoraria ban's dubious application not merely to
policymakers, whose loss of honoraria was offset by a salary
increase, but to all Executive Branch employees below grade
GS–16. Pp. 1015–1018.
(c) Insofar as the judgment below grants relief to senior
federal executives who are not parties to this case, it is
reversed as over-inclusive. However, in light of this Court's
obligation to avoid judicial legislation and its inability to
correctly identify the exact terms of any nexus requirement
that Congress would have adopted in a more limited honoraria

ban, the Court refuses to modify the remedy further by
crafting such a nexus requirement. Pp. 1018–1019.
990 F.2d 1271 (CADC 1993), affirmed in part, reversed in
part, and remanded.
STEVENS, J., delivered the opinion of the Court, in which
KENNEDY, SOUTER, GINSBURG, and BREYER, JJ.,
joined. O'CONNOR, J., filed an opinion concurring in the
judgment in part and dissenting in part, post, p. 1019.
REHNQUIST, C.J., filed a dissenting opinion, in which
SCALIA and THOMAS, JJ., joined, post, p. 1024.
Attorneys and Law Firms
Paul Bender, for petitioners.
Gregory O'Duden, for respondent.
Opinion
*457 Justice STEVENS delivered the opinion of the Court.
In 1989 Congress enacted a law that broadly prohibits federal
employees from accepting any compensation for making
speeches or writing articles. The prohibition applies even
when neither the subject of the speech or article nor the
person or group paying for it has any connection with
the employee's official duties. We must decide whether
that statutory prohibition comports with the Constitution's
command that “Congress shall make no law ... abridging the
freedom of speech.” We hold that it does not.

I
In 1967 Congress authorized the appointment every four
years of a special Commission on Executive, Legislative,
and Judicial Salaries, whose principal function would
be to recommend appropriate levels of compensation
for the top positions in all three branches of the
Federal Government. Each of the first five Quadrennial
Commissions recommended significant salary increases, but
those recommendations went largely ignored. **1009 The
Report of the 1989 Quadrennial Commission, however, was
instrumental in leading to the enactment of the Ethics Reform
Act of 1989,1 which contains the provision challenged in this
case.
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The 1989 Quadrennial Commission's report noted that
inflation had decreased the salary levels for senior
Government officials, measured in constant dollars, by
approximately 35% since 1969. The report
“also found that because their salaries are so inadequate,
many members of Congress are supplementing their
official compensation by accepting substantial amounts
of *458 ‘honoraria’ for meeting with interest groups
which desire to influence their votes. Albeit to a less
troubling extent, the practice of accepting honoraria also
extends to top officials of the Executive and Judicial
branches.” Fairness for Our Public Servants: Report of The
1989 Commission on Executive, Legislative and Judicial
Salaries vi (Dec. 1988).
Accordingly, the Commission recommended that “salary
levels for top officials be set at approximately the same
amount in constant dollars” as those in effect in 1969
and further that “Congress enact legislation abolishing the
practice of accepting honoraria in all three branches.” Ibid.

reads: “An individual may not receive any honorarium while
that individual is a Member, officer or employee.” Id., at 1760.
Section 505 of the Ethics Reform Act defined “officer or
employee” to include nearly all employees of the Federal
Government and “Member” to include any Representative,
Delegate, or Resident Commissioner to Congress. The
Congressional Operations Appropriations Act, 1992, adopted
in 1991,3 extended both the salary increase and the
prohibition against honoraria to the Senate. The 1989 Act
defined “honorarium” to encompass any compensation paid
to a Government employee for “an appearance, speech or
article.”4 The 1992 Appropriations Act **1010 amended
that definition to exclude any series of appearances, speeches,
or articles unrelated to the employee's official duties or status.
The definition now reads as follows:

Although not adopted in their entirety, the two Commissions'
recommendations echo prominently in the Ethics Reform Act
of 1989. Section 703 of that Act provided a 25% pay increase
to Members of Congress, federal judges, and *459 certain
high-level Executive Branch employees above the salary

“(3) The term ‘honorarium’ means a payment of money
or any thing of value for an appearance, speech *460
or article (including a series of appearances, speeches,
or articles if the subject matter is directly related to the
individual's official duties or the payment is made because
of the individual's status with the Government) by a
Member, officer or employee, excluding any actual and
necessary travel expenses incurred by such individual (and
one relative) to the extent that such expenses are paid or
reimbursed by any other person, and the amount otherwise
determined shall be reduced by the amount of any such
expenses to the extent that such expenses are not paid or
reimbursed.” 5 U.S.C.App. § 505(3) (1988 ed., Supp. V).
Section 503(2) of the Ethics Reform Act provides that
the statutory provisions governing honoraria for employees
of the Executive Branch shall be subject to rules and
regulations issued by the Office of Government Ethics (OGE)
and administered by designated agency ethics officials.
5 CFR § 2636.201 et seq. (1994). OGE's regulations
permit reimbursement of certain expenses associated with
appearances, speeches, and articles. The regulations also
confine the reach of each of those terms. Thus, a performance
using “an artistic, athletic or other such skill or talent” is
not an “appearance”; reading a part in a play or delivering
a sermon is not a “speech”; and works of “fiction, poetry,
lyrics, or script” are not “article[s].” §§ 2636.203(b), (d).
The regulations permit teaching a course involving multiple
presentations at an accredited program or institution.

grade GS–15.2 See 103 Stat. 1768. Another section—the one
at issue here—amended § 501(b) of the Ethics in Government
Act of 1978 to create an “Honoraria Prohibition,” which

The Attorney General may enforce the prohibition against
honoraria by a civil action to recover a penalty of not more

The President's Commission on Federal Ethics Law
Reform subsequently issued a report that endorsed
the Quadrennial Commission's views. The President's
Commission recommended enacting a ban on receipt of
honoraria “by all officials and employees in all three branches
of government.” To Serve With Honor: Report of the
President's Commission on Federal Ethics Law Reform 36
(Mar. 1989). Explaining the breadth of its proposal, it added:
“In recommending this ban, we also recognize, as did the
Quadrennial Commission, that the statutory definition of
honoraria must be broad enough to—
‘close present and potential loopholes such as receipt
of consulting, professional or similar fees; payments for
serving on boards; travel; sport, or other entertainment
expenses not reasonably necessary for the appearance
involved; or any other benefit that is the substantial
equivalent of an honorarium.’ ” Ibid. (quoting Fairness for
Our Public Servants, at 24).
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than the larger of $10,000 or the amount of the honorarium.
If an employee has accepted an honorarium in good-faith
reliance on an opinion of either the OGE or the ethics officer
of her employing agency, she is not subject to the civil penalty.
5 U.S.C.App. § 504 (1988 ed., Supp. V).

*461 II
Two unions and several career civil servants employed
fulltime by various Executive departments and agencies
filed suit in the United States District Court for the
District of Columbia to challenge the constitutionality of the
honoraria ban. Pursuant to a stipulation with the Government,
the District Court certified respondent National Treasury
Employees Union as the representative of a class composed
of all Executive Branch employees “below grade GS–16, who
—but for 5 U.S.C. app. 501(b)—would receive ‘honoraria,’
as defined in 5 U.S.C. app. 505(3).” App. 124–125.5 All
of the individual respondents save one are members of the
class; the exception is a grade GS–16 lawyer for the Nuclear
Regulatory Commission who has published articles about
Russian history.
Each of the individual respondents alleges that he or she has
in the past received compensation for writing or speaking
on various topics in full compliance with earlier ethics
regulations. The record contains a number of affidavits
describing respondents' past activities that the honoraria ban
would now prohibit. A mail handler employed by the Postal
Service in Arlington, Virginia, had given lectures on the
Quaker religion for which he received small payments that
were “not much, but enough to supplement my income in
a way that makes a difference.” Id., at 47. An aerospace
engineer employed at the Goddard Space Flight Center in
Greenbelt, Maryland, had lectured on black history for a fee
of $100 per lecture. Id., at 63. A microbiologist at the Food
and Drug Administration had earned almost $3,000 per year
writing articles and making radio and television appearances
reviewing dance performances. Id., at 77. A tax examiner
**1011 *462 employed by the Internal Revenue Service in
Ogden, Utah, had received comparable pay for articles about
the environment. Id., at 67.
The District Court granted respondents' motion for summary
judgment, held the statute “unconstitutional insofar as it
applies to Executive Branch employees of the United States
government,” and enjoined the Government from enforcing
the statute against any Executive Branch employee. 788

F.Supp. 4, 13–14 (1992). The court acknowledged that
Congress' interest in promoting “the integrity of, and popular
confidence in and respect for, the federal government” is
“vital.” Id., at 9. The court also characterized § 501(b) as
a content-neutral restriction on the speech of “government
employees who, as a condition of their employment, have
relinquished certain First Amendment prerogatives....” Id.,
at 10. Nevertheless, the court concluded that “regulatory
legislation having the effect of suppressing freedom of
expression to the slightest degree” could “go no farther than
necessary to accomplish its objective.” Ibid. The court found
the statute both overinclusive, because it restricts so much
speech, and underinclusive, because it prohibits honoraria for
some forms of speech and not others. Id., at 11. Concluding
from the legislative history that Congress had been concerned
mainly about appearances of impropriety among its own
Members, the court found the application of § 501(b) to the
parties before it severable from the remainder of the Act.
The Court of Appeals affirmed. 990 F.2d 1271 (CADC 1993).
It noted that, even though § 501(b) prohibits no speech,
the denial of compensation places a significant burden on
employees. The court held that the Government's strong,
undisputed interest “in protecting the integrity and efficiency
of public service and in avoiding even the appearance of
impropriety created by abuse of the practice of receiving
honoraria” does not justify a substantial burden on speech
that does not advance that interest. Id., at 1274. The court
emphasized that the Government's failure as to *463 many
respondents to identify “some sort of nexus between the
employee's job and either the subject matter of the expression
or the character of the payor” undercut its proffered concern
about actual or apparent improprieties. Id., at 1275.6 Stressing
the absence of evidence of either corruption or the appearance
of corruption among lower level federal employees receiving
honoraria with no connection to their employment, the Court
of Appeals concluded that the Government had failed to
justify the ban's burden on their speech. Id., at 1277. The court
rejected the Government's argument that administrative and
enforcement difficulties justify § 501(b)'s broad prophylactic
rule.7
*464 Turning to the question of remedy, the Court of
Appeals agreed with the District **1012 Court that §
501(b)'s application to Executive Branch employees is
severable from the remainder of the statute. The legislative
history convinced the court that Congress had adopted the
honoraria ban primarily in response to the growing concern
about payments to its own Members; moreover, the statute
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itself disclosed that “the honorarium ban was adopted as part
of a package of which a key ingredient was a sharp increase in
the salary of members of Congress, judges, and a limited class
of senior executive branch officials.” Id., at 1278 (citation
omitted). Accordingly, the court fashioned a remedy that, in
effect, rewrote the statute by eliminating the words “officer
or employee” from § 501(b) “except in so far as those terms
encompass members of Congress, officers and employees of
Congress, judicial officers and judicial employees.” Id., at
1279.8
Over two dissents, the Court of Appeals denied a petition for
rehearing en banc. 3 F.3d 1555 (1993). We granted certiorari.
511 U.S. 1029, 114 S.Ct. 1536, 128 L.Ed.2d 189 (1994).

III
Federal employees who write for publication in their spare
time have made significant contributions to the marketplace
of ideas. They include literary giants like Nathaniel
Hawthorne and Herman Melville, who were employed by
the Customs Service; Walt Whitman, who worked for the
Departments *465 of Justice and Interior; and Bret Harte,
an employee of the Mint.9 Respondents have yet to make
comparable contributions to American culture, but they share
with these great artists important characteristics that are
relevant to the issue we confront.
[1] Even though respondents work for the Government,
they have not relinquished “the First Amendment rights they
would otherwise enjoy as citizens to comment on matters of
public interest.” Pickering v. Board of Ed. of Township High
School Dist. 205, Will Cty., 391 U.S. 563, 568, 88 S.Ct. 1731,
1734, 20 L.Ed.2d 811 (1968). They seek compensation for
their expressive activities in their capacity as citizens, not as
Government employees. They claim their employment status
has no more bearing on the quality or market value of their
literary output than it did on that of Hawthorne or Melville.
With few exceptions, the content of respondents' messages
has nothing to do with their jobs and does not even arguably
have any adverse impact on the efficiency of the offices in
which they work. They do not address audiences composed
of co-workers or supervisors; instead, they write or speak for
segments of the general public. Neither the character of the
authors, the subject matter of their expression, the effect of
the content of their expression on their official duties, nor
the kind of audiences they address has any relevance to their
employment.

[2] [3] In Pickering and a number of other cases we have
recognized that Congress may impose restraints on the jobrelated speech of public employees that would be plainly
unconstitutional if applied to the public at large. See, e.g.,
Snepp v. United States, 444 U.S. 507, 100 S.Ct. 763, 62
L.Ed.2d 704 (1980). When a court is required to determine
the validity of such a restraint, it must “arrive at a balance
between the interests of the [employee], *466 of a citizen, in
commenting upon matters of public concern and the interest
of the State, as an employer, in promoting the efficiency of the
public services it performs through its employees.” Pickering,
391 U.S., at 568, 88 S.Ct., at 1734–1735.
[4] [5] [6] In such cases, which usually have involved
disciplinary actions taken in response to a government
employee's speech, **1013 we have applied Pickering 's
balancing test only when the employee spoke “as a citizen
upon matters of public concern” rather than “as an employee
upon matters only of personal interest.” Connick v. Myers,
461 U.S. 138, 147, 103 S.Ct. 1684, 1690, 75 L.Ed.2d
708 (1983) (emphasis added). Thus, private speech that
involves nothing more than a complaint about a change
in the employee's own duties may give rise to discipline
without imposing any special burden of justification on the
government employer. Id., at 148–149, 103 S.Ct., at 1690–
1691. If, however, the speech does involve a matter of public
concern, the government bears the burden of justifying its
adverse employment action. Rankin v. McPherson, 483 U.S.
378, 388, 107 S.Ct. 2891, 2899, 97 L.Ed.2d 315 (1987);10 see
also Waters v. Churchill, 511 U.S. 661, 674, 114 S.Ct. 1878,
1887, 128 L.Ed.2d 686 (1994). Respondents' expressive
activities in this case fall within the protected category of
citizen comment on matters of public concern rather than
employee comment on matters related to personal status in
the workplace. The speeches and articles for which they
received compensation in the past were addressed to a public
audience, were made outside the workplace, and involved
content largely unrelated to their government employment.
[7] [8] The sweep of § 501(b) makes the Government's
burden heavy. Unlike Pickering and its progeny, this
case does not *467 involve a post hoc analysis of one
employee's speech and its impact on that employee's public
responsibilities. Cf. Waters v. Churchill, 511 U.S. 661, 114
S.Ct. 1878, 128 L.Ed.2d 686 (1994); Rankin v. McPherson,
483 U.S. 378, 107 S.Ct. 2891, 97 L.Ed.2d 315 (1987);
Connick v. Myers, 461 U.S. 138, 103 S.Ct. 1684, 75 L.Ed.2d
708 (1983); Perry v. Sindermann, 408 U.S. 593, 92 S.Ct.
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2694, 33 L.Ed.2d 570 (1972). Rather, the Government asks us
to apply Pickering to Congress' wholesale deterrent to a broad
category of expression by a massive number of potential
speakers.11 In Civil Service Comm'n v. Letter Carriers, 413
U.S. 548, 564, 93 S.Ct. 2880, 2890, 37 L.Ed.2d 796 (1973),
we established that the Government must be able to satisfy a
balancing test of the Pickering form to maintain a statutory
restriction on employee speech. Because the discussion in that
case essentially restated in balancing terms our approval of
the Hatch Act in Public Workers v. Mitchell, 330 U.S. 75, 67
S.Ct. 556, 91 L.Ed. 754 (1947), we did not determine how the
components of the Pickering balance should be analyzed in

more expression.14 By denying respondents that incentive,
the honoraria ban induces them to curtail their expression if
they wish to continue working for the Government.15

The ban imposes a far more significant burden on respondents
than on the relatively small group of lawmakers whose
past receipt of honoraria motivated its enactment. The
absorbing and time-consuming responsibilities of legislators
and policymaking executives leave them little opportunity
for research or creative expression on subjects unrelated
to their official responsibilities. Such officials often receive
invitations to appear and talk about subjects related to
their work because of their official identities. In contrast,
the context of a sweeping statutory impediment to speech.12
invitations to rank-and-file employees usually depend only
**1014 [9] [10] *468 We normally accord a stronger on the market value of their messages. The honoraria
ban is unlikely to reduce significantly the number of
presumption of validity to a congressional judgment than
appearances by high-ranking officials as long as travel
to an individual executive's disciplinary action. See Turner
expense reimbursement for the speaker and one relative is
Broadcasting System, Inc. v. FCC, 512 U.S. 622, 671, and
available as an alternative form of remuneration. See supra, at
n. 2, 114 S.Ct. 2445, 2473, and n. 2, 129 L.Ed.2d 497
1010. In *470 contrast, the denial of compensation for lower
(1994) (STEVENS, J., concurring in part and concurring
paid, nonpolicymaking **1015 employees will inevitably
in judgment). The widespread impact of the honoraria ban,
diminish their expressive output.
however, gives rise to far more serious concerns than could
any single supervisory decision. See City of Ladue v. Gilleo,
The large-scale disincentive to Government employees'
512 U.S. 43, 54–55, 114 S.Ct. 2038, 2044–2045, 129 L.Ed.2d
13
expression also imposes a significant burden on the public's
36 (1994). In addition, unlike an adverse action taken in
right to read and hear what the employees would otherwise
response to actual speech, this ban chills potential speech
have written and said. See Virginia Bd. of Pharmacy v.
before it happens. Cf. Near v. Minnesota ex rel. Olson, 283
Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 756–
U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357 (1931). For these
757, 96 S.Ct. 1817, 1822–1823, 48 L.Ed.2d 346 (1976). We
reasons, the Government's burden is greater with respect to
have no way to measure the true cost of that burden, but
this statutory restriction on expression than with respect to
we cannot ignore the risk that it might deprive us of the
an isolated disciplinary action. The Government must show
that the interests of both potential audiences and a vast
group of present and future employees in a broad range
of present and future expression are outweighed by that
expression's “necessary impact on the actual operation” of the
Government. Pickering, 391 U.S., at 571, 88 S.Ct., at 1736.
[11] Although § 501(b) neither prohibits any speech nor
discriminates among speakers based on the content or
viewpoint of their messages, its prohibition on compensation
unquestionably imposes a significant burden on expressive
activity. See Simon & Schuster, Inc. v. Members of N.Y. *469
State Crime Victims Bd., 502 U.S. 105, 112 S.Ct. 501, 116
L.Ed.2d 476 (1991); see also Arkansas Writers' Project, Inc.
v. Ragland, 481 U.S. 221, 227–231, 107 S.Ct. 1722, 1726–
1729, 95 L.Ed.2d 209 (1987); Minneapolis Star & Tribune
Co. v. Minnesota Comm'r of Revenue, 460 U.S. 575, 103 S.Ct.
1365, 75 L.Ed.2d 295 (1983). Publishers compensate authors
because compensation provides a significant incentive toward

work of a future Melville or Hawthorne.16 The honoraria ban
imposes the kind of burden that abridges speech under the
First Amendment.

IV
Because the vast majority of the speech at issue in this
case does not involve the subject matter of Government
employment and takes place outside the workplace, the
Government is unable to justify § 501(b) on the grounds of
immediate workplace disruption asserted in Pickering and the
cases that followed it. Cf., e.g., Waters, 511 U.S., at 664, 114
S.Ct., at 1882. Instead, the Government submits that the ban
comports with the First Amendment because the prohibited
honoraria were “reasonably deemed by Congress to interfere
with the efficiency of the public service.” Public Workers v.
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Mitchell, 330 U.S. 75, 101, 67 S.Ct. 556, 570, 91 L.Ed. 754
(1947).

file of federal employees below grade GS–16.18 Instead of
a concern about the “cumulative effect” of a widespread
practice that Congress deemed to “menace the integrity and
[12] [13] [14] In Mitchell we upheld the prohibition of the the competency of the service,” Mitchell, 330 U.S., at 103, 67
Hatch Act, 5 U.S.C. § 7324(a)(2), on partisan political activity
S.Ct., at 570, the Government relies here on limited evidence
by all classified federal employees, including, for example,
of actual or apparent impropriety by legislators and high-level
a skilled mechanic *471 at the mint named Poole who
executives, together with the purported administrative costs
had no policymaking authority. We explained that “[t]here
of avoiding or detecting lower level employees' violations of
are hundreds of thousands of United States employees with
established policies.
positions no more influential upon policy determination than
that of Mr. Poole. Evidently what Congress feared was the
As both the District Court and the Court of Appeals noted,
cumulative effect on employee morale of political activity by
the Government has based its defense of the ban on abuses of
all employees who could be induced to participate actively.”
honoraria by *473 Members of Congress. 990 F.2d, at 1278;
330 U.S., at 101, 67 S.Ct., at 570. In Civil Service Comm'n
788 F.Supp., at 13.19 Congress reasonably could assume that
v. Letter Carriers, 413 U.S. 548, 93 S.Ct. 2880, 37 L.Ed.2d
payments of honoraria to judges or high-ranking officials in
796 (1973), we noted that enactment of the Hatch Act in
the Executive Branch might generate a similar appearance of
1939 reflected “the conviction that the rapidly expanding
improper influence. Congress could not, however, reasonably
Government work force should not be employed to build a
extend that assumption to all federal employees below grade
powerful, invincible, and perhaps corrupt political machine.”
GS–16, an immense class of workers with negligible power
Id., at 565, 93 S.Ct., at 2890. An equally important concern
to confer favors on those who might pay to hear them speak or
was
to read their articles. A federal employee, such as a supervisor
of mechanics at the Mint, might impair efficiency and morale
“to further serve the goal that employment and
by using political criteria to judge the performance of his or
advancement in the Government service not depend on
her staff. But one can envision scant harm, or appearance of
political performance, and at the same time to make sure
harm, resulting from the same employee's accepting pay to
that Government employees would be free from pressure
lecture on the Quaker religion or to write dance reviews.
and from express or tacit invitation to vote in a certain way
or perform political chores in order to curry favor with their
superiors rather than to act out their own beliefs.” Id., at
566, 93 S.Ct., at 2890–2891.
[15] Thus, the Hatch Act aimed to protect employees'
rights, notably their right to free expression, rather than to
restrict those rights.17 Like the Hatch Act, the honoraria ban
affects hundreds of thousands of federal employees. Unlike
partisan political activity, however, honoraria hardly appear
to threaten employees' morale or liberty. Moreover, Congress
effectively designed the Hatch Act to combat demonstrated ill
effects of Government employees' partisan political activities.
In contrast, the Government has failed to show how it serves
the interests it asserts by applying the honoraria ban to
respondents.
[16] *472 The Government's underlying concern is that
federal officers not misuse or appear to misuse power by
accepting compensation for their unofficial and nonpolitical
writing and speaking activities. This interest **1016 is
undeniably powerful, but the Government cites no evidence
of misconduct related to honoraria in the vast rank and

[17] [18] Although operational efficiency is undoubtedly
a vital governmental interest, e.g., Rankin, 483 U.S., at 384,
107 S.Ct., at 2896–2897, several features of the honoraria
ban's text cast serious doubt on the Government's submission
that Congress perceived honoraria as so threatening to the
efficiency of the entire federal service as to render the ban
a reasonable response to the threat. Cf. Waters, 511 U.S., at
677–678, 114 S.Ct., at 1889. The first is the rather strange
parenthetical reference to “a series of appearances, speeches,
or articles” that the 1991 amendment inserted in the definition
of the term “honorarium.” The amended definition excludes
such a series from the prohibited category unless “the subject
matter is directly related to the individual's official duties or
the payment is made because of the individual's status with the
Government.” See supra, at 1010. In other words, accepting
pay for a series of articles is prohibited if, and only if, a nexus
exists between the author's employment and either the subject
matter of the expression or the identity *474 of the payor.
For an individual article or speech, in contrast, pay is taboo
even if neither the subject matter nor the payor bears any
relationship at all to the author's duties.
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Congress' decision to provide a total exemption for all
unrelated series of speeches undermines application of the
ban to individual **1017 speeches and articles with no
nexus to Government employment. Absent such a nexus, no
corrupt bargain or even appearance of impropriety appears
likely. The Government's only argument against a general
nexus limitation is that a wholesale prophylactic rule is
easier to enforce than one that requires individual nexus
determinations. See Brief for United States 21–23. The
nexus limitation for series, however, unambiguously reflects
a congressional judgment that agency ethics officials and the
OGE can enforce the statute when it includes a nexus test.
A blanket burden on the speech of nearly 1.7 million federal
employees requires a much stronger justification than the
Government's dubious claim of administrative convenience.

of the disease sought to be cured.’ ... It must demonstrate
that the recited harms are real, not merely conjectural, and
that the regulation will in fact alleviate these harms in a
direct and material way.” Turner Broadcasting System, 512
U.S., at 664, 114 S.Ct., at 2470. That case dealt with a
direct regulation of communication by private entities, but
its logic applies as well to the special burden § 501 imposes
on the expressive rights of the multitude of employees it
reaches. As Justice Brandeis reminded us, a “reasonable”
burden on expression requires a justification far stronger
than mere speculation about serious harms. “Fear of serious
injury cannot alone justify suppression of free speech and
assembly. Men feared witches and burnt women.... To justify
suppression of free speech there must be reasonable ground
to fear that serious evil will result if free speech is practiced.”
Whitney v. California, 274 U.S. 357, 376, 47 S.Ct. 641, 648,

[19] The definition's limitation of “honoraria” to expressive
activities also undermines the Government's submission that
the breadth of § 501 is reasonably necessary to protect
the efficiency of the public service. Both Commissions
that recommended the ban stressed the importance of
defining honoraria in a way that would close “potential
loopholes such as receipt of consulting, professional or
similar fees; payments for serving on boards; travel; sport,
or other entertainment expenses not reasonably necessary
for the appearance involved; or any other benefit that is the
substantial equivalent of an honorarium.” See supra, at 1009.
Those recommendations reflected a considered judgment
that compensation for “an appearance, speech or article”
poses no greater danger than compensation for other services
that a Government employee might perform in his or her

71 L.Ed. 1095 (1927) (concurring opinion).21 *476 The
Government **1018 has not persuaded us that § 501(b) is a
reasonable response to the posited harms.

[26]
[27] We also attach significance to the OGE
regulations that limit the coverage of the statutory terms
“appearance, speech or article.” 5 CFR § 2636.203 (1994).
The regulations exclude a wide variety of performances and
writings that would normally appear to have no nexus with
an employee's job, such as sermons, fictional writings, and
athletic competitions, see supra, at 1010, countermanding the
Commissions' recommendation that an even more inclusive
honoraria ban would be appropriate. See supra, at 1009.
The exclusions, of course, make the task of the OGE and
agency ethics officials somewhat easier, but they “diminish
20
spare time. Congress, *475 however, chose to restrict
the credibility of the Government's rationale” that paying
only expressive activities. One might reasonably argue that
lower level employees for speech entirely unrelated to their
expressive activities, because they occupy a favored position
work jeopardizes the efficiency of the entire federal service.
in the constitutional firmament, should be exempt from even
City of Ladue, 512 U.S., at 52, 114 S.Ct., at 2044. We
a comprehensive ban on outside income. Imposing a greater
recognize our obligation to defer to considered congressional
burden on speech than on other off-duty activities assumed to
judgments about matters such as appearances of impropriety,
pose the same threat to the efficiency of the federal service is,
but on the record of this case we must attach greater weight
at best, anomalous.
to the powerful and realistic presumption that the federal
work force consists of dedicated and honorable civil servants.
[20]
[21]
[22]
[23]
[24]
[25] The fact that § 501
The exclusions in the OGE regulations are more consistent
singles out expressive activity for special regulation heightens
with that presumption than *477 with the honoraria ban's
the Government's burden of justification. See Minneapolis
dubious application not merely to policymakers, whose loss
Star, 460 U.S., at 583, 103 S.Ct., at 1370–1371. As we
of honoraria was offset by a salary increase, but to all
noted last Term when reviewing the Federal Communications
Executive Branch employees below grade GS–16 as well.
Commission's must-carry rules for cable television systems,
“[w]hen the Government defends a regulation on speech
These anomalies in the text of the statute and regulations
as a means to redress past harms or prevent anticipated
underscore our conclusion: The speculative benefits the
harms, it must do more than simply ‘posit the existence
honoraria ban may provide the Government are not sufficient
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to justify this crudely crafted burden on respondents' freedom
to engage in expressive activities. Section 501(b) violates the
First Amendment.

V
After holding § 501(b) invalid because it was not as carefully
tailored as it should have been, the Court of Appeals approved
a remedy that is itself arguably overinclusive. The relief
granted by the District Court and upheld by the Court of
Appeals enjoined enforcement of the entire honoraria ban as
applied to the entire Executive Branch of the Government.22
That injunction provides relief to senior executives who are
not parties to this case. It also prohibits enforcement of
the statute even when an obvious nexus exists between the
employee's job and either the subject matter of his or her
expression or the interest of the person paying for it. As an
alternative to its request for outright reversal, the Government
asks us to modify the judgment by upholding the statute as
it applies, first, to employees not party to this action and,
second, to situations in which a nexus is present.

officials' rights in this case. Third, as the Court of Appeals
recognized, its remedy required it to tamper with the text of
the statute,24 a practice we strive to avoid.
[32] *479 Our obligation to avoid judicial legislation also
persuades us to reject the Government's second suggestion—
that we modify the remedy by crafting a nexus requirement
for the honoraria ban. We cannot be sure that our attempt
to redraft the statute to limit its coverage to cases involving
an undesirable nexus between the speaker's official duties
and either the subject matter of the speaker's expression
or the identity of the payor would correctly identify the
nexus Congress would have adopted in a more limited
honoraria ban. We cannot know whether Congress accurately
reflected its sense of an appropriate nexus in the terse,
33–word parenthetical statement with which it exempted
series of speeches and articles from the definition of
honoraria in the 1992 amendment, see supra, at 1010; in
an elaborate, nearly 600–word provision with which it later
exempted Department of Defense military school faculty

and students from the ban;25 or in neither. The process of
drawing a proper nexus, even more than the defense of the
statute's application to senior employees, would likely raise
[28] [29] [30] [31] For three reasons, we agree withindependent constitutional concerns whose adjudication is
the Government's first suggestion—that the relief should be
unnecessary to decide this case. Cf. supra, at 1019. We believe
limited to the parties before the Court. First, although the
the Court of Appeals properly left to Congress the task of
occasional case requires us to entertain a facial challenge in
drafting a narrower statute.26
order to vindicate *478 a party's right not to be bound by
an unconstitutional statute, see, e.g., Secretary of State of Md.
*480 Insofar as the judgment of the Court of Appeals
v. Joseph H. Munson Co., 467 U.S. 947, 965–967, and n. 13,
affirms the injunction against enforcement of § 501(b) against
104 S.Ct. 2839, 2851–2852, and n. 13, 81 L.Ed.2d 786 (1984),
respondents, it is affirmed; insofar as it grants relief to parties
we neither want nor need to provide relief to nonparties when
not before the Court, it is reversed. The case is remanded for
a narrower remedy will fully protect the litigants. See Board
further proceedings consistent with this opinion.
of Trustees of State Univ. of N.Y. v. Fox, 492 U.S. 469, 484–
485, 109 S.Ct. 3028, 3037–3038, 106 L.Ed.2d 388 (1989).
It is so ordered.
In this case, granting full relief to **1019 respondents—
who include all Executive Branch employees below grade
GS–16—does not require passing on the applicability of §
Justice O'CONNOR, concurring in the judgment in part and
501(b) to Executive Branch employees above grade GS–15,
dissenting in part.
including those high-level employees who received a 25%
Although I agree that aspects of the honoraria ban run afoul
salary increase that offsets the honoraria ban's disincentive
of the First Amendment, **1020 I write separately for two
to speak and write. Second, the Government conceivably
reasons. First, I wish to emphasize my understanding of how
might advance a different justification for an honoraria ban
our precedents, beginning with Pickering v. Board of Ed. of
limited to more senior officials, thus presenting a different
Township High School Dist. 205, Will Cty., 391 U.S. 563, 88
constitutional question than the one we decide today.23 Our
S.Ct. 1731, 20 L.Ed.2d 811 (1968), and culminating in its
policy of avoiding unnecessary adjudication of constitutional
most recent application, Waters v. Churchill, 511 U.S. 661,
issues, see Ashwander v. TVA, 297 U.S. 288, 346–347, 56
114 S.Ct. 1878, 128 L.Ed.2d 686 (1994), direct the Court's
S.Ct. 466, 482–483, 80 L.Ed. 688 (1936) (Brandeis, J.,
conclusion. Second, I write to express my disagreement with
concurring), therefore counsels against determining senior
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the Court's remedy, which in my view paints with too broad
a brush.

I
The time-tested Pickering balance, most recently applied
in Waters, provides the governing framework for analysis
of all manner of restrictions on speech by the government
as employer. Under Pickering, the Court must balance “the
interests of the [employee], as a citizen, in commenting upon
matters of public concern and the interest of the [government],
as an employer, in promoting the efficiency of the public
services it performs through its employees.” 391 U.S., at
568, 88 S.Ct., at 1734–1735. In contrast to some of our prior
decisions, this case presents no threshold question whether the
speech is of public, or merely private, concern. Respondents
challenge the ban as it applies to off-hour speech bearing no
nexus to Government employment—speech that by definition
does not relate to “internal office affairs” or the employee's
status as an employee. Cf. Connick v. Myers, 461 U.S. 138,
149, 103 S.Ct. 1684, 1691, 75 L.Ed.2d 708 (1983).
*481 In setting out the employees' interests in this case,
the Court draws a meaningful distinction between the ex
ante prohibition of certain kinds of speech and the ex post
punishment of discrete, unforeseeable disturbances. See ante,
at 1013–1014. There is some force to the Court's observation,
because ex ante rules, in contrast to ex post punishments,
carry risks of overinclusiveness and underinclusiveness.
Nevertheless, reliance on the ex ante/ex post distinction is
not a substitute for the case-by-case application of Pickering.
There are many circumstances in which the Government as
employer is likely to prefer the codification of its policies
as workplace rules (which, incidentally, provide notice to
employees) to the ad hoc, on-the-job reactions that have been
standard fare in many of our employment cases. In most such
circumstances, the Government will be acting well within
its bounds. I see little constitutional difference, for example,
between a rule prohibiting employees from being “ ‘rude to
customers,’ ” see Waters, supra, 502 U.S., at 673, 114 S.Ct., at
1886, and the upbraiding or sanctioning of an employee post
hoc for isolated acts of impudence. To draw the line based on
a distinction between ex ante rules and ex post punishments,
in my view, overgeneralizes and threatens undue interference
with “the government's mission as employer,” 511 U.S., at
674, 114 S.Ct., at 1887.

Given the breadth and intrusiveness of the honoraria ban in
this case, however, I agree with the Court that significant
weight must be placed on the employees' side of the scale in
the Pickering balance. We recognized in Simon & Schuster,
Inc. v. Members of N.Y. State Crime Victims Bd., 502 U.S.
105, 115, 112 S.Ct. 501, 507–508, 116 L.Ed.2d 476 (1991),
that the imposition of financial burdens may have a direct
effect on incentives to speak. See also Minneapolis Star &
Tribune Co. v. Minnesota Comm'r of Revenue, 460 U.S. 575,
585, 103 S.Ct. 1365, 1372, 75 L.Ed.2d 295 (1983) (observing
that the threat of burdensome taxes “can operate as effectively
as a censor to check critical comment”). Although the
honoraria ban certainly does not curtail all of the non-workrelated speech *482 of the nearly two million members
of respondent class, it doubtless inhibits some speech on
matters of substantial public interest. In my view, the impact
of the honoraria ban upon this class of employees' interests
in speaking out as citizens, rather than as employees, cannot
be gainsaid.
The Government advances two categories of interests in
support of the honoraria ban. First, the Government submits
its interests in promoting the efficiency of public service
and in avoiding the appearance of impropriety created by
abuse of the practice of receiving honoraria. We have credited
these objectives as both salutary and significant on several
occasions. See, e.g., Federal Election **1021 Comm'n v.
National Right to Work Comm., 459 U.S. 197, 210, 103 S.Ct.
552, 560–561, 74 L.Ed.2d 364 (1982); First Nat. Bank of
Boston v. Bellotti, 435 U.S. 765, 788, n. 26, 98 S.Ct. 1407,
1422, n. 26, 55 L.Ed.2d 707 (1978); Buckley v. Valeo, 424
U.S. 1, 26–29, 96 S.Ct. 612, 638–640, 46 L.Ed.2d 659 (1976).
Although they lend support to the Government's efforts to
put a stop to honoraria paid for work-related speech, these
interests have less force in justifying a ban that prohibits
honoraria paid for speech on matters wholly unrelated to
the workplace. Perhaps recognizing this, the Government
maintains that it has an additional interest in resisting evasion
of its rule and sparing administrative resources. According
to the Government, apparently innocuous payments may
be made for illicit purposes, and the difficulty inherent in
distinguishing the innocuous from the illicit mandates a broad
prophylactic ban.
Balancing is difficult to undertake unless one side of the
scale is relatively insubstantial. The Government argues that
the Court should defer broadly to its determination that the
benefits of the ban outweigh its costs. The Government relies
on Waters, in which a plurality of the Court observed that
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“we have consistently given greater deference to government
predictions of harm used to justify restriction of employee
speech than to predictions of harm used to justify restrictions
on the speech of the public at large.” 511 U.S., at 673, 114
S.Ct., at 1887. But this principle has its limits, as the Waters
plurality *483 went on to recognize. As the magnitude
of intrusion on employees' interests rises, so does the
Government's burden of justification. Cf. Connick, 461 U.S.,
at 150, 103 S.Ct., at 1692 (“[T]he State's burden in justifying
a particular discharge varies depending upon the nature of
the employee's expression”); id., at 151–152, 103 S.Ct., at
1692 (finding “a wide degree of deference” appropriate where
employee's speech touched only peripherally on matters of
public concern). Thus, in Waters, the plurality noted that “[i]n
many such situations the government may have to make a
substantial showing that the speech is, in fact, likely to be
disruptive before it may be punished.” 511 U.S., at 674, 114
S.Ct., at 1887. This case presents one such situation.
The Court makes a persuasive case that the Government
has made no such showing and that the Government's
asserted interests are insufficiently weighty to justify a
ban that curbs so much employee speech. See ante, at
1015–1018. In promulgating the ban, Congress relied on
the reports of two blue-ribbon panels that suggested the
prudence of a wide-ranging prohibition. Neither report noted
any problems, anecdotal or otherwise, stemming from the
receipt of honoraria by rank-and-file Executive Branch
employees. Neither report, therefore, tends to substantiate
the Government's administrative efficiency argument, which
presumes that abuses may be so widespread as to justify
a prophylactic rule. Congress assuredly was inspired by
a worthy interest, but it made no effort to establish a
connection between its interest and the large-scale inhibition
of non-work-related speech by the respondent class. Our
cases do not support the notion that the bare assertion of a
laudable purpose justifies wide-ranging intrusions on First
Amendment liberties. In Civil Service Comm'n v. Letter
Carriers, 413 U.S. 548, 93 S.Ct. 2880, 37 L.Ed.2d 796
(1973), perhaps the closest analogue to this case, we upheld
provisions of the Hatch Act, 5 U.S.C. § 7324(a)(2), against
a First Amendment challenge only after canvassing nearly a
century of concrete experience with the evils of the political
spoils system. Cf. *484 FCC v. League of Women Voters
of Cal., 468 U.S. 364, 401, n. 27, 104 S.Ct. 3106, 3128,
n. 27, 82 L.Ed.2d 278 (1984) (noting that the Hatch Act
“evolved over a century of governmental experience with
less restrictive alternatives that proved to be inadequate to
maintain the effective operation of government”).

I also agree with the Court that loopholes in the current
ethical regime tend to cast doubt upon the gravity of the
problem of honoraria abuse, or at least doubt upon the weight
of the problem as perceived by Congress and the Office
of Government Ethics (OGE). Cf. City of Ladue v. Gilleo,
512 U.S. 43, 52–53, 114 S.Ct. 2038, 2044, 129 L.Ed.2d 36
(1994). Thus, in a provision that detracts seriously from the
Government's administrative **1022 convenience rationale,
the statute permits the author of a series of three speeches
or publications (but not of a single speech or publication)
to receive an honorarium if the series has no nexus to
Government employment. See 5 U.S.C.App. § 505(3) (1988
ed., Supp. V). Under OGE regulations, employees may
receive honoraria for poems, but not for speeches on poetry.
See 5 CFR § 2636.203(d) (1992). Employees may be
compensated for writing chapters in books, but not for writing
the same piece if published as an article. Ibid. Congress is
not required to address every aspect of a problem whenever
it decides to act. But the patchwork nature of this regime
might reasonably lead one to question the strength of the
Government's asserted interests in a broad, prophylactic ban.
The Government, when it acts as employer, possesses
substantial leeway; in appropriate circumstances, it may
restrain speech that the Constitution would otherwise protect.
The Government's prerogatives in this area stem from its
public-serving mission as employer. As the plurality observed
last year in Waters, “[w]hen someone who is paid a salary
so that she will contribute to an agency's effective operation
begins to do or say things that detract from the agency's
effective operation, the government employer must have
some power to restrain her.” 511 U.S., at 675, 114 S.Ct.,
at 1887–1888. In this case, however, the Government has
exceeded the limits *485 of its latitude. The bare assertion
of interest in a wide-ranging prophylactic ban here, without
any showing that Congress considered empirical or anecdotal
data pertaining to abuses by lower echelon Executive Branch
employees, cannot suffice to outweigh the substantial burden
on the 1.7 million affected employees. I agree with the Court
that § 501 is unconstitutional to the extent that it bars this
class of employees from receiving honoraria for expressive
activities that bear no nexus to Government employment.

II
The class before us is defined by pay scale, not by its
members' propensity to write articles without nexus to
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Government employment. As to any member of the class, the
honoraria ban may have unconstitutional applications. But the
ban may be susceptible of constitutional application to every
member of the class, as well. We do not decide the question
—a far harder case for respondents, in my view—whether it
is constitutional to apply the honoraria ban to speech by this
class that bears a relationship to Government employment. I
believe that the Court overlooks this nuance when it enjoins
all enforcement of § 501 against the class, any one of whose
members may, in the future, receive honoraria for workrelated activities. I would give respondents relief tailored to
what they request: invalidation of the statute insofar as it
applies to honoraria they receive for speech without nexus to
Government employment. See Brief for Respondents 45–46
(noting that respondents' central aim “could also be achieved
by a remedy similar to the one urged by the government—
by holding the ban invalid as applied to respondents' writing
and speaking activities [that] have no nexus to their federal
employment”).
I agree with the Court's assertion that the remedy in this case
is properly limited to the parties before us. We have long
characterized overbreadth analysis as “strong medicine,” to
be “employed by the Court sparingly and only as a *486
last resort.” Broadrick v. Oklahoma, 413 U.S. 601, 613, 93
S.Ct. 2908, 2916, 37 L.Ed.2d 830 (1973). Accordingly, we
have observed that “[i]t is not the usual judicial practice, ...
nor do we consider it generally desirable, to proceed to an
overbreadth issue unnecessarily.” Board of Trustees of State
Univ. of N.Y. v. Fox, 492 U.S. 469, 484–485, 109 S.Ct.
3028, 484–485, 106 L.Ed.2d 388 (1989); see also New York
v. Ferber, 458 U.S. 747, 768, 102 S.Ct. 3348, 3360, 73
L.Ed.2d 1113 (1982) (footnotes omitted) (“By focusing on
the factual situation before us, and similar cases necessary
for development of a constitutional rule, we face ‘flesh-andblood’ legal problems with data ‘relevant and adequate to an
informed judgment’ ”). The class before us, though defined
broadly, consists of people who stand to benefit generally
from the invalidation of this statute as applied. Because,
as respondents freely admit, their central objective may be
**1023 achieved by an as-applied challenge, see Brief for
Respondents 45–46, I agree that the Court has little warrant
to venture into the more difficult and uncertain overbreadth
terrain.
Like the dissent, however, I believe that the Court imposes
an unduly broad remedy when it enjoins enforcement
of the entire provision as to respondent class. There
is a commonsense appeal to the Government's argument

that, having deemed a particular application of a statute
unconstitutional, a court should not then throw up its hands
and despair of delineating the area of unconstitutionality. See
Brief for United States 38; Reply Brief for United States 15.
On its face, the statute contains an exception for a “series” of
speeches, appearances, and articles unless “the subject matter
is directly related to the individual's official duties or the
payment is made because of the individual's status with the
Government.” 5 U.S.C.App. § 505(3) (1988 ed., Supp. V). I
see no reason why the nexus principle underlying this general
provision cannot serve as the appropriate remedial line.
The Court assumes that it would venture into judicial
legislation were it to invalidate the provision as it applies
to *487 no-nexus speech. But it is equally, if not more,
inconsistent with congressional intent to strike a greater
portion of the statute than is necessary to remedy the problem
at hand. Although our jurisprudence in this area is hardly a
model of clarity, this Court has on several occasions declared
a statute invalid as to a particular application without striking
the entire provision that appears to encompass it. In United
States v. Grace, 461 U.S. 171, 103 S.Ct. 1702, 75 L.Ed.2d 736
(1983), for example, the Court addressed the constitutionality
of a federal statute making it unlawful to “parade, stand, or
move in processions or assemblages in the Supreme Court
Building or grounds,” or “to display therein any flag, banner,
or device designed or adapted to bring into public notice any
party, organization, or movement.” 40 U.S.C. § 13k. Finding
the statute's extension to public fora inadequately justified,
the Court deemed the provision unconstitutional as applied to
the sidewalks surrounding the Supreme Court. Grace, supra,
at 183, 103 S.Ct., at 1710. In Tennessee v. Garner, 471 U.S.
1, 105 S.Ct. 1694, 85 L.Ed.2d 1 (1985), the Court invalidated
a state provision permitting police officers to use “ ‘all the
necessary means to effect the arrest’ ” of a fleeing or forcibly
resisting defendant only insofar as it authorized the use of
deadly force against an unarmed, nondangerous suspect. Id.,
at 4, 22, 105 S.Ct., at 1697–1698, 1707. In Brockett v. Spokane
Arcades, Inc., 472 U.S. 491, 105 S.Ct. 2794, 86 L.Ed.2d 394
(1985), the Court invalidated a state obscenity statute “only
insofar as the word ‘lust’ is taken to include normal interest
in sex.” Id., at 504–505, 105 S.Ct., at 2802.
In Brockett, the Court declared: “[W]here the parties
challenging the statute are those who desire to engage in
protected speech that the overbroad statute purports to punish,
or who seek to publish both protected and unprotected
material[,] ... [t]he statute may forthwith be declared invalid
to the extent that it reaches too far, but otherwise left intact.”
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Id., at 504, 105 S.Ct., at 2802. Of course, we also noted that
“[p]artial invalidation would be improper if it were contrary
to legislative intent in the sense that the legislature had passed
an inseverable Act or would not have passed it had it known
the *488 challenged provision was invalid.” Id., at 506, 105
S.Ct., at 2803. In Brockett itself, the state statute contained
a severability clause announcing that the remainder of the
Act would continue in effect should “any provision of this
act or its application to any person or circumstance” be
held invalid. Id., at 506, n. 14, 105 S.Ct., at 2803. Because
the opinions in Grace and Garner made no mention of
the existence of statutory severability clauses, these cases
can perhaps best be explained as having involved implied
severability. After delineating the range of the statute's
impermissible applications, the Court implicitly concluded
that the legislatures at issue—Congress in Grace and the
Tennessee Legislature in Garner—would have preferred that
the remainder of the statutes continue intact. These cases are
entirely consistent with our severability precedents, in which
we have held that “Congress' silence is just that—silence
—and does not raise a presumption against severability.”
**1024 Alaska Airlines, Inc. v. Brock, 480 U.S. 678, 686,
107 S.Ct. 1476, 1481, 94 L.Ed.2d 661 (1987).
As the Court of Appeals noted below, “[s]ection 501(b) does
not contain a severability clause, and the legislative history
yields no direct evidence of intent concerning severability.”
990 F.2d 1271, 1278 (CADC 1993). Under Alaska Airlines,
this fact is by no means dispositive; the operative question
instead is whether Congress would have promulgated §
501(b) had it known that it could not lawfully proscribe
honoraria of employees below GS–16 for activities unrelated
to Government employment. See 480 U.S., at 684, 107 S.Ct.,
at 1479–1480; Stern, Separability and Separability Clauses
in the Supreme Court, 51 Harv.L.Rev. 76, 82–83 (1937)
(in dealing with the question of severable applications, the
Court asks “whether the legislative body would intend the
law to be given effect to whatever extent was constitutionally
possible”). I think this question can be answered in the
affirmative here. In severing this particular application, we
leave the provision intact as to high-level Executive Branch
employees and to the Legislative and Judicial Branches.
Common sense suggests, and legislative history confirms,
that these Government employees, not the parties to this
case, were the statute's principal targets. See, e.g., 990
F.2d, at 1278 (describing floor debates at which speakers
continually referred to abuses by “Members of Congress”
as the impetus for reform). As for employees below GS–
16, it seems to me clear that Congress would have barred

tax examiners from receiving honoraria for lectures on tax
policy even if it could not bar the same examiners from
receiving honoraria for articles on low-cholesterol cooking.
The balance of the provision serves a laudable purpose and
is capable of functioning independently once the improper
application is excised. Cf. Alaska Airlines, supra, 480 U.S.,
at 684, 107 S.Ct., at 1479–1480.
In sum, I agree with the Court that § 501 is unconstitutional
insofar as it bars the respondent class of Executive Branch
employees from receiving honoraria for nonwork-related
speeches, appearances, and articles. In contrast to the Court,
I would hold § 501 invalid only to that extent.

Chief Justice REHNQUIST, with whom Justice SCALIA
and Justice THOMAS join, dissenting.
I believe that the Court's opinion is seriously flawed in
two respects. First, its application of the First Amendment
understates the weight that should be accorded to the
governmental justifications for the honoraria ban and
overstates the amount of speech that actually will be deterred.
Second, its discussion of the impact of the statute that it
strikes down is carefully limited to only a handful of the most
appealing individual situations, but when it deals with the
remedy it suddenly shifts gears and strikes down the statute
as applied to the entire class of Executive Branch employees
below grade GS–16. I therefore dissent.

I
In 1991, in the aftermath of recommendations by two
distinguished commissions, Congress adopted its present ban
*490 on the receipt of honoraria. Congress defined an
“honorarium” as
“a payment of money or any thing of value for an
appearance, speech or article (including a series of
appearances, speeches, or articles if the subject matter
is directly related to the individual's official duties or
the payment is made because of the individual's status
with the Government) by a Member, officer or employee,
excluding, any actual and necessary travel expenses
incurred by such individual (and one relative) to the
extent that such expenses are paid or reimbursed by any
other person, and the amount otherwise determined shall
be reduced by the amount of any such expenses to the
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extent that such expenses are not paid or reimbursed.” 5
U.S.C.App. § 505(3) (1988 ed., Supp. V).
The ban neither prohibits anyone from speaking or writing,
nor does it penalize anyone who speaks or writes; the only
stricture effected by the statute is a denial of compensation.

public concern and the interest of the State, as an employer,
in promoting the efficiency of the public services it performs
through its employees.’ ” 461 U.S., at 140, 103 S.Ct., at 1686
(quoting Pickering, supra, 391 U.S., at 568, 88 S.Ct., at 1734–
1735). Just last Term, a plurality of the Court explained:

**1025 In Simon & Schuster, Inc. v. Members of N.Y.
State Crime Victims Bd., 502 U.S. 105, 112 S.Ct. 501, 116
L.Ed.2d 476 (1991), we evaluated the constitutionality of
New York's “Son of Sam” law, which regulated an accused
or convicted criminal's receipt of income generated by works
that described his crime. Id., at 108, 112 S.Ct., at 504. We
concluded that the law implicated First Amendment concerns
because it “impose[d] a financial disincentive only on speech
of a particular content.” Id., at 116, 112 S.Ct., at 508. Because
the “Son of Sam” law was content based, we required the State
to demonstrate that the regulation was necessary to serve a
compelling state interest and was narrowly drawn to achieve
that end. Id., at 118, 112 S.Ct., at 509–510. We determined
that the State had failed to meet its burden because the statute
was overbroad. Id., at 123, 112 S.Ct., at 512.

“The key to First Amendment analysis of government
employment decisions, then, is this: The government's
interest in achieving its goals as effectively and efficiently
as possible is elevated from a relatively subordinate interest
when it acts as sovereign to a significant one when it acts as
employer. The government cannot restrict the speech of the
public at large just in the name of efficiency. But where the
government is employing someone for the very purpose of
effectively achieving its goals, such restrictions may well
be appropriate.” Waters v. Churchill, 511 U.S. 661, 675,
114 S.Ct. 1878, 1888, 128 L.Ed.2d 686 (1994).
*492 In conducting this balance, we consistently have given
substantial weight to government employers' reasonable
predictions of disruption, even when the speech involved was
on a matter of public concern. Id., at 673–674, 114 S.Ct., at
1886–1887 (plurality opinion). As we noted in Connick, “
‘the Government, as an employer, must have wide discretion
and control over the management of its personnel and internal
affairs.’ ” 461 U.S., at 151, 103 S.Ct., at 1692 (quoting
Arnett v. Kennedy, 416 U.S. 134, 168, 94 S.Ct. 1633, 1651,
40 L.Ed.2d 15 (1974) (Powell, J., concurring in part and
concurring in result)).

Unlike the law at issue in Simon & Schuster, the honoraria
ban is neither content nor viewpoint based. Ante, at 13; cf.
Ward v. Rock Against Racism, 491 U.S. 781, 791, 109 S.Ct.
2746, 2753–2754, 105 L.Ed.2d 661 (1989); *491 Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 47–48, 106 S.Ct. 925,
928–929, 89 L.Ed.2d 29 (1986). As a result, the ban does not
raise the specter of Government control over the marketplace
of ideas. Cf. Simon & Schuster, supra, 502 U.S., at 116, 112
S.Ct., at 508. To the extent that the honoraria ban implicates
First Amendment concerns, the proper standard of review is
found in our cases dealing with the Government's ability to
regulate the First Amendment activities of its employees.
A public employee does not relinquish First Amendment
rights to comment on matters of public interest by virtue of
government employment. See Pickering v. Board of Ed. of
Township High School Dist. 205, Will Cty., 391 U.S. 563,
568, 88 S.Ct. 1731, 1734–1735, 20 L.Ed.2d 811 (1968);
Connick v. Myers, 461 U.S. 138, 140, 103 S.Ct. 1684, 1686,
75 L.Ed.2d 708 (1983). We have emphasized, however, that
“the State's interests as an employer in regulating the speech
of its employees ‘differ significantly from those it possesses
in connection with regulation of the speech of the citizenry in
general.’ ” Ibid. (quoting Pickering, supra, 391 U.S., at 568,
88 S.Ct., at 1734). The proper resolution of these competing
interests requires “ ‘a balance between the interests of the
[employee], as a citizen, in commenting upon matters of

These principles are reflected in our cases involving
governmental restrictions on employees' rights to engage in
partisan political activity.1 **1026 In Public Workers v.
Mitchell, 330 U.S. 75, 67 S.Ct. 556, 91 L.Ed. 754 (1947),
we examined § 9(a) of the Hatch Act, which prohibited
officers and employees in the Executive Branch of the Federal
Government, with exceptions, from taking “ ‘any active part
in political management or in political campaigns.’ ” Id., at
78, 67 S.Ct., at 558. We analyzed § 9(a)' s strictures as applied
to the partisan political activities of an industrial employee at
the United States Mint, and concluded that “[f]or regulation
of employees it is not necessary that the act regulated be
anything more than an act reasonably deemed by Congress
to interfere with the efficiency of the public service.” Id.,
at 101, 67 S.Ct., at 570. Despite the fact that § 9(a) barred
three-million public employees from taking “effective part
in campaigns that may bring about changes in their lives,
their fortunes, and their happiness,” id., at 107, 67 S.Ct.,
at 573 (Black, J., dissenting), we held that if in Congress'
judgment “efficiency may be best obtained by prohibiting
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active participation by classified *493 employees in politics
as party officers or workers,” there was no constitutional
objection, id., at 99, 67 S.Ct., at 569.
More than 25 years later, we again addressed the
constitutionality of § 9(a) of the Hatch Act. In Civil Service
Comm'n v. Letter Carriers, 413 U.S. 548, 93 S.Ct. 2880,
37 L.Ed.2d 796 (1973), we “unhesitatingly reaffirm[ed] the
Mitchell holding,” id., at 556, 93 S.Ct., at 2886, because
“neither the First Amendment nor any other provision of
the Constitution invalidate[d] a law barring this kind of
partisan political conduct by federal employees,” ibid. We
applied the balancing approach set forth in Pickering to the
Hatch Act's sweeping limitation on partisan political activity,
and determined that the balance struck by Congress was
“sustainable by the obviously important interests sought to be
served by the limitations on partisan political activities now
contained in the Hatch Act.” 413 U.S., at 564, 93 S.Ct., at
2890. We concluded that “[p]erhaps Congress at some time
w[ould] come to a different view of the realities of political
life and Government service,” but we were in no position to
dispute Congress' current view of the matter. Id., at 567, 93
S.Ct., at 2891.
Although protection of employees from pressure to perform
political chores certainly was a concern of the Hatch Act, see
ante, at 1015, it was by no means the only, or even the most
important, concern.2 See Letter Carriers, supra, at 566, 93
S.Ct., at 2891. Rather, the Court recognized that a major thesis
of the Hatch Act was that
“to serve this great end of Government—the impartial
execution of the laws—it is essential that federal
employees ... not take formal positions in political parties,
not undertake to play substantial roles in partisan political
campaigns, and not run for office on partisan political
tickets. *494 Forbidding activities like these will reduce
the Shazards to fair and effective government.” 413 U.S.,
at 565, 93 S.Ct., at 2890.
The Court emphasized that “it is not only important that
the Government and its employees in fact avoid practicing
political justice, but it is also critical that they appear to
the public to be avoiding it, if confidence in the system
of representative Government is not to be eroded to a
disastrous extent.” Ibid. Thus, the Hatch Act served as
a safeguard to both the actual and perceived impartiality
and effectiveness of the Federal Government. See Mitchell,
supra, 330 U.S., at 95–96, 67 S.Ct., at 567–568; Letter

Carriers, supra, 413 U.S., at 564–567, 93 S.Ct., at 2890–
2891.
Applying these standards to the honoraria ban, I cannot
say that the balance that Congress **1027 has struck
between its interests and the interests of its employees to
receive compensation for their First Amendment expression
is unreasonable. Cf. Letter Carriers, supra, at 564, 93 S.Ct.,
at 2890; Pickering, 391 U.S., at 568, 88 S.Ct., at 1734.
The Court largely ignores the Government's foremost
interest—prevention of impropriety and the appearance of
impropriety—by focusing solely on the burdens of the statute
as applied to several carefully selected Executive Branch
employees whose situations present the application of the
statute where the Government's interests are at their lowest
ebb: a mail handler employed by the Postal Service who
lectured on the Quaker religion; an aerospace engineer who
lectured on black history; a microbiologist who reviewed
dance performances; and a tax examiner who wrote articles
about the environment. Ante, at 1010–1011. Undoubtedly
these are members of the class, but they by no means represent
the breadth of the class which includes all “ ‘employee [s]’ ...
below grade GS–16, who—but for 5 U.S.C. app. 501(b)
—would receive ‘honoraria’, as defined in 5 U.S.C. app.
505(3).” App. 124–125. Nothing in the class certification
limits the receipt of honoraria to the activities engaged in
by the several employees discussed by the Court. See, e.g.,
*495 Sante, at 1011, n. 6. This artificially narrow prism of
class members, however, is the focus of the Court's entire First
Amendment discussion.
The class definition speaks of anyone who would receive an
honorarium but for the statute. App. 124–125. An unknown
number of these individuals would receive honoraria where
there is a nexus between their speech and their Government
employment. There is little doubt that Congress reasonably
could conclude that its interests in preventing impropriety
and the appearance of impropriety in the federal work force
outweigh the employees' interests in receiving compensation
for expression that has a nexus to their Government
employment. Cf. Federal Election Comm'n v. National
Right to Work Comm., 459 U.S. 197, 210, 103 S.Ct. 552,
561, 74 L.Ed.2d 364 (1982) (“The governmental interest
in preventing both actual corruption and the appearance
of corruption of elected representatives has long been
recognized”).
The Court relies on cases involving restrictions on the speech
of private actors to argue that the Government is required
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to produce “evidence of misconduct related to honoraria in
the vast rank and file of federal employees below grade GS–
16.” Ante, at 1016; ante, at 1017–1018, and n. 21.3 The
Court recognizes, however, that we “ ‘have consistently given
greater deference to government predictions of harm used to
justify restriction of employee speech than to predictions of
harm used to justify restrictions on the speech of the public
at large.’ ” Ante, at 1017, n. 21 (quoting Waters, 511 U.S., at
673, 114 S.Ct., at 1887 (plurality opinion)).
*496 Prior to enactment of the current honoraria ban,
Congress was informed by two distinguished commissions
that its previous limitations on honoraria were inadequate.
The 1989 Quadrennial Commission recommended that
“Congress enact legislation abolishing the practice of
accepting honoraria in all three branches.” Fairness for
Our Public Servants: Report of The 1989 Commission on
Executive, Legislative and Judicial Salaries vi (Dec. 1988).
To Serve With Honor: Report of the President's Commission
on Federal Ethics Law Reform (Mar.1989) (hereinafter
Wilkey Commission) echoed many of the Quadrennial
Commission's concerns:
“We recognize that speeches by federal officials can
help inform the public or particular groups and may
encourage interchange between the public and private
sectors. Nevertheless, we can see no justification for
perpetuating the current system of honoraria. Honoraria
paid to officials can be a camouflage for efforts by
individuals or entities to gain the officials' favor. **1028
The companies that pay honoraria and related travel
expenses frequently deem these payments to be normal
business expenses and likely believe that these payments
enhance their access to public officials who receive them....
“Although we are aware of no special problems
associated with receipt of honoraria within the judiciary,
the Commission—in the interest of alleviating abuses
in the legislative branch and in applying equitable
limitations across the government—joins the Quadrennial
Commission in recommending the enactment of legislation
to ban the receipt of honoraria by all officials and
employees in all three branches of government.” Id., at 35–
36 (emphasis added).
The Wilkey Commission “recognize[d] that banning
honoraria would have a substantial financial cost to many
officials,” id., at 36, but determined that “the current ailment
is *497 a serious one and that this medicine is no
more bitter than is needed to cure the patient,” ibid. The
Wilkey Commission also was aware that its recommendations

covered not only high-level federal employees,4 but it
“regard[ed] the current state of affairs as to honoraria in
particular as unacceptable in the extreme, and believe[d] that
[the Government could not] wait until an unspecified date in
the future to end this harmful practice.” Id., at 38.5
The Court concedes that in light of the abuses of honoraria
by its Members, Congress could reasonably assume that
“payments of honoraria to judges or highranking officials in
the Executive Branch might generate a similar appearance
of improper influence,” ante, at 1016, but it concludes
that Congress could not extend this presumption to federal
employees *498 below grade GS–16. The theory underlying
the Court's distinction—that federal employees below grade
GS–16 have negligible power to confer favors on those
who might pay to hear them speak or to read their articles
—is seriously flawed. Tax examiners, bank examiners,
enforcement officials, or any number of federal employees
have substantial power to confer favors even though their
compensation level is below grade GS–16.
Furthermore, we rejected the same distinction in Public
Workers v. Mitchell:
“There is a suggestion that administrative workers may
be barred, constitutionally, from political management
and political campaigns while the industrial workers
may not be barred, constitutionally, without an act
‘narrowly and selectively drawn to define and punish the
specific conduct.’ ... Congress has determined that the
presence of government employees, whether industrial
or administrative, in the ranks of political party workers
is bad. Whatever differences there may be between
administrative employees of the government and industrial
workers in its employ are differences in detail so far as the
constitutional power under review is concerned. Whether
there are such differences and what weight to attach to
them, **1029 are all matters of detail for Congress.” 330
U.S., at 102, 67 S.Ct., at 570.
Congress was not obliged to draw an infinitely filigreed
statute to deal with every subtle distinction between various
groups of employees. See Letter Carriers, 413 U.S., at 556,
93 S.Ct., at 2886; Mitchell, supra, 330 U.S., at 99, 67 S.Ct.,
at 569.
The Court dismisses the Hatch Act experience as irrelevant,
because it aimed to protect employees' rights, notably their
right to free expression, rather than to restrict those rights.
Ante, at 1015–1016. This is, indeed, a strange characterization
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of § 9(a) of the Hatch Act. It prohibited officers *499
and employees in the Executive Branch of the Federal
Government from taking “ ‘any active part in political
management or in political campaigns.’ ” Mitchell, supra, at
78, 67 S.Ct., at 558. The penalty for violation was dismissal
from office. 330 U.S., at 79, 67 S.Ct., at 559. Since the right
to participate in a political campaign is surely secured in the
abstract by the First Amendment, see, e.g., Buckley v. Valeo,
424 U.S. 1, 15, 96 S.Ct. 612, 632, 46 L.Ed.2d 659 (1976)
(per curiam ), it can hardly be said that the Act protected the
rights of workers who wished to engage in partisan political
activity. One of the purposes of the Act was assuredly to
free employees who did not wish to become engaged in
politics from requests by their superiors to contribute money
or time, but to the extent the Act protected these employees it
undoubtedly limited the First Amendment rights of those who
did wish to take an active part in politics.
The Government's related concern regarding the difficulties
that would attach in administering a case-by-case analysis
of the propriety of particular honoraria also supports the
honoraria ban's validity. As we emphasized in Waters, “[t]he
government's interest in achieving its goals as effectively
and efficiently as possible is elevated from a relatively
subordinate interest when it acts as sovereign to a significant
one when it acts as employer.” 511 U.S., at 675, 114 S.Ct.,
at 1888. Congress reasonably determined that the prior ethics
regime, which required these case-by-case determinations,
was inadequate. See App. 257 (“[T]he current state of affairs
as to honoraria [is] unacceptable in the extreme”). As a
subsequent 1992 GAO Report confirmed, individual ethics
officers and various agencies gave differing interpretations
to the nexus requirement, and some “approved activities that
were questionable as to the appropriateness of accepting
compensation.” GAO Report, at 9.
The Court observes that because a nexus limitation is retained
for a series of speeches, it cannot be that difficult to enforce.
Ante, at 1016–1017. The exception that the honoraria ban
*500 makes for a “series of appearances, speeches, or
articles,” far from undermining the statute's basic purpose,
demonstrates that Congress was sensitive to the need for
inhibiting as little speech consistent with its responsibility of
ensuring that its employees perform their duties impartially
and that there is no appearance of impropriety. Reply Brief
for United States 12–13. One is far less likely to undertake
a “series” of speeches or articles without being paid than he
is to make a single speech or write a single article without
being paid. Congress reasonably could have concluded that

the number of cases where an employee wished to deliver a
“series” of speeches would be much smaller than the number
of requests to give individual speeches or write individual
articles.
Unlike our prototypical application of Pickering which
normally involves a response to the content of employee
speech, the honoraria ban prohibits no speech and is
unrelated to the message or the viewpoint expressed by the
Government employee.6 Cf. **1030 Waters, supra, at 664–
666, 114 S.Ct., at 1882–1883, (plurality opinion) (analyzing
termination of an employee based upon statements critical
of the employer); Rankin v. McPherson, 483 U.S. 378, 381–
382, 107 S.Ct. 2891, 2895–2896, 97 L.Ed.2d 315 (1987)
(analyzing termination of an employee based upon a comment
about an attempted assassination of President Reagan);
Pickering, 391 U.S., at 564, 88 S.Ct., at 1732 (analyzing
termination of an employee based upon a letter critical of
the school board). Furthermore, the honoraria ban exempts
from its prohibition travel and other expenses related *501 to
employee speech. See 5 U.S.C.App. § 505(3) (1988 ed., Supp.
V); 5 CFR § 2636.203 (1994). Because there is only a limited
burden on respondents' First Amendment rights, Congress
reasonably could have determined that its paramount interests
in preventing impropriety and the appearance of impropriety
in its work force justified the honoraria ban. See Civil Service
Comm'n v. Letter Carriers, supra; Public Workers v. Mitchell,
330 U.S. 75, 67 S.Ct. 556, 91 L.Ed. 754 (1947).
There is a special irony to the Court's decision. In order to
combat corruption and to regain the public's trust, the Court
essentially requires Congress to resurrect a bureaucracy that
it previously felt compelled to replace and to equip it with
resources sufficient to conduct case-by-case determinations
regarding the actual and apparent propriety of honoraria by all
Executive Branch employees below grade GS–16. I believe
that a proper application of the Pickering test to this contentneutral restriction on the receipt of compensation compels the
conclusion that the honoraria ban is consistent with the First
Amendment. See Civil Service Comm'n v. Letter Carriers,
413 U.S. 548, 93 S.Ct. 2880, 37 L.Ed.2d 796 (1973).

II
One would expect, at the conclusion of its discussion in Parts
I–IV, for the Court to hold the statute inapplicable on First
Amendment grounds to persons such as the postal worker
who lectures on the Quaker religion, and others of similar
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ilk. But the Court in Part V, in what may fairly be described
as an O. Henry ending, holds the statute inapplicable to the
entire class before the Court: all Executive Branch employees
below grade GS–16 who would receive honoraria but for
the statute. Under the Court's “as applied” remedy, § 501(b)
would not apply regardless of whether there was a nexus
between the compensation and the individual's employment.
Even if I agreed that application of the honoraria ban to
expressive activity unrelated to an employee's Government
*502 employment violated the First Amendment, I could not
agree with the Court's remedy.7
In United States v. Grace, 461 U.S. 171, 103 S.Ct. 1702, 75
L.Ed.2d 736 (1983), we analyzed the constitutionality of 40
U.S.C. § 13k (1982 ed.), as applied to the public sidewalks
surrounding the Supreme Court. Section 13k prohibited,
“among other things, the ‘display [of] any flag, banner,
or device designed or adapted to bring into public notice
any party, organization, or movement’ in the United States
Supreme Court building and on its grounds.” 461 U.S., at
172–173, 103 S.Ct., at 1704 (quoting § 13k). We concluded
that there was insufficient justification for § 13k's prohibition
against carrying signs, banners, or devices on the public
sidewalks surrounding the building. Id., at 183, 103 S.Ct., at
1710. As a remedy, we held that § 13k was “unconstitutional
as applied to those sidewalks.” Ibid.; see also Edenfield v.
Fane, 507 U.S. 761, 763, 113 S.Ct. 1792, 1796, 123 L.Ed.2d
543 (1993) (striking down a ban on solicitation by certified
public accountants as applied to the “business context”).

Although the Court limits its analysis to only those
applications of the honoraria ban where there is no nexus
between the honoraria and Government employment, the
Court prohibits application of the honoraria ban to all
Executive Branch employees below grade GS–16 even where
there is a nexus between the honoraria and the employees'
Government **1031 employment. Ante, at 1019.8 Even
respondents acknowledge that the central aim of their
litigation could “be achieved by a remedy similar to the one
urged by the government—by holding the ban invalid as
applied to respondents' *503 writing and speaking activities,
which have no nexus to their federal employment.” Brief for
Respondents 45–46.
Consistent with our approach in Grace, supra, if I were to
conclude that § 501(b) violated the First Amendment, I would
affirm the Court of Appeals only insofar as its judgment
affirmed the injunction against the enforcement of § 501(b)
as applied to Executive Branch employees below grade GS–
16 who seek honoraria that are unrelated to their Government
employment.
All Citations
513 U.S. 454, 115 S.Ct. 1003, 130 L.Ed.2d 964, 63 USLW
4133, 10 IER Cases 452

Footnotes

*
1
2
3
4

5

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
103 Stat. 1716, 5 U.S.C.App. § 101 et seq. (1988 ed., Supp. V). The 1989 statute is a comprehensive amendment of
the Ethics in Government Act of 1978, 92 Stat. 1824. The provisions of the Act governing outside income, including
honoraria, are codified at 5 U.S.C.App. § 501 et seq. (1988 ed., Supp. V).
The General Schedule, abbreviated “GS,” is the basic pay schedule for employees of the Federal Government. 5 U.S.C.
§ 5332 (1988 ed. and Supp. V). The Executive Branch positions to which the statute gave the salary increase are on the
Executive Schedule, a separate pay scale above the General Schedule. See 103 Stat. 1968.
105 Stat. 447, 5 U.S.C. § 5318 note (1988 ed., Supp. V).
The original definition read as follows: “(3) The term ‘honorarium’ means a payment of money or any thing of value for an
appearance, speech or article by a Member, officer or employee, excluding any actual and necessary travel expenses
incurred by such individual (and one relative) to the extent that such expenses are paid or reimbursed by any other
person, and the amount otherwise determined shall be reduced by the amount of any such expenses to the extent that
such expenses are not paid or reimbursed.” 103 Stat. 1761, 1762.
In 1993, employees in the certified class earned between $11,903 (GS–1, step 1) and $86,589 (GS–15, step 10). 5 U.S.C.
§ 5332 (1988 ed., Supp. V). According to OPM, the mean grade was GS–9, which paid workers between $27,789 and
$36,123. Office of Personnel Management, Demographic Profile of the Federal Workforce, App. 2, p. 79 (Sept. 1992).
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6

7

8

9
10

11

12

The Court of Appeals acknowledged that “even some of the plaintiffs receive payments that might at least raise an
eyebrow,” citing a business editor for the Voice of America who received payment for business analysis and a GS–7
“tax examining assistant” as to whom payment of any honorarium might raise some concern “[i]n view of the universality
of citizens' subjection to the Internal Revenue Service.” 990 F.2d, at 1275–1276. Another plaintiff whose expressive
activities appear to come within a nexus to Government employment is the Treasury Employees' Union itself, which
complains that the honoraria ban has hindered publication of its chapters' newsletters. App. 58–62.
“As summarized in testimony before the Senate Committee on Governmental Affairs, the prior regulations allowed
honoraria so long as the speaker or writer held a rank lower than GS–16 and all of the following questions could be
answered negatively:
“(1) Is the honorarium offered for carrying out government duties or for an activity that focuses specifically on the
employing agency's responsibilities, policies and programs?
“(2) Is the honorarium offered to the government employee or family member because of the official position held by
the employee?
“(3) Is the honorarium offered because of the government information that is being imparted?
“(4) Is the honorarium offered by someone who does business with or wishes to do business with the employee in his
or her official capacity?
“(5) Were any government resources or time used by the employee to produce the materials for the article or speech
or make the appearance?” S.Rep. No. 29, 102d Cong., 1st Sess., at 8 (1991). While some of the limits may have an
amorphous quality about them (such as the one purporting to probe the motive of the honorarium's offeror), there appears
no actual experience of difficulty, and one can hypothesize rules of thumb that could constrain government discretion.”
990 F.2d, at 1276–1277.
In dissent, Judge Sentelle maintained that the statute was constitutional. He also objected to the court's remedy. In his
opinion, the majority's severance of the statutory provisions relating to the Executive Branch was “nothing less than
judicial legislation,” 990 F.2d, at 1296 (citation and internal quotation marks omitted), and its reluctance to invalidate the
honoraria ban as to Members of Congress would have been “better served by striking the statute down as applied” to
the plaintiff class. Id., at 1298.
See A. Turner, Nathaniel Hawthorne: A Biography 170–187 (1980); N. Arvin, Herman Melville 259–260 (1950); G. Allen,
The Solitary Singer: A Critical Biography of Walt Whitman 319–321, 408 (1985); H. Merwin, The Life of Bret Harte 33–
34 (1911).
Rankin is the only case in which we directly applied the Pickering balance to speech whose content had nothing to do
with the workplace. The employee in that case was fired based on a statement in the workplace about an assassination
attempt on the President. Satisfied that the statement was not a threat to kill the President, which the First Amendment
would not have protected, we concluded that the statement involved a matter of public concern and that the firing violated
the First Amendment. 483 U.S., at 386–387, 392, 107 S.Ct., at 2897–2899, 2901.
The dissent seems to regard the honoraria ban as less onerous than our applications of Pickering to the speech of
individual employees because the ban “is unrelated to the message or the viewpoint expressed by the government
employee.” Post, at 1029. Our Pickering cases only permit the Government to take adverse action based on employee
speech that has adverse effects on “the interest of the State, as an employer, in promoting the efficiency of the public
services it performs through its employees.” 391 U.S., at 568, 88 S.Ct., at 1734–1735. That certain messages may be
more likely than others to have such adverse effects does not render Pickering 's restriction on speech viewpoint based.
Even a teacher's persistent advocacy in favor of the actions of the school board, cf. ibid., or an employee's exhortation
against an attempt on the President's life, cf. Rankin v. McPherson, 483 U.S. 378, 107 S.Ct. 2891, 97 L.Ed.2d 315 (1987),
could provide proper grounds for adverse action if the government employer could demonstrate that such expression
disrupted workplace efficiency. The honoraria ban as applied to respondents burdens speech far more than our past
applications of Pickering because the ban deters an enormous quantity of speech before it is uttered, based only on
speculation that the speech might threaten the Government's interests.
Two decades ago, a three-Justice plurality invoked Pickering in the course of upholding against vagueness and
overbreadth challenges a provision of the Lloyd–La Follette Act, 5 U.S.C. § 7501(a) (1970 ed.), that allowed the discharge
of certain federal employees “only for such cause as will promote the efficiency of the [civil] service.” Arnett v. Kennedy,
416 U.S. 134, 160–161, 94 S.Ct. 1633, 1647–1648, 40 L.Ed.2d 15 (1974). The plaintiff in that case stood accused
of several work-related misdeeds, including making false and defamatory statements against co-workers. The plurality
characterized the employee's false accusation that his superiors had accepted a bribe as “not protected by the First
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Amendment.” Id., at 158–159, 94 S.Ct., at 1646. Thus, the Arnett plurality merely cited Pickering to support a general
statute's post hoc application to a single employee's arguably unprotected speech.
As of September 30, 1992, the Federal Government employed 1,680,516 workers between grades GS–1 and GS–15.
Office of Personnel Management, Demographic Profile of the Federal Workforce, App. 2, p. 79 (Sept. 1992).
This proposition is self-evident even to those who do not fully accept Samuel Johnson's cynical comment: “ ‘No man but
a blockhead ever wrote, except for money.’ ” J. Boswell, Life of Samuel Johnson LL. D. 302 (R. Hutchins ed. 1952).
Several respondents indicated that the ban would compel them to discontinue their previously compensated expressive
activities. App. 46, 50–51, 55, 66, 69, 74. In at least one case, a newspaper refused to continue publishing a respondent's
work if he could not accept pay for it. Id., at 78. Despite the OGE regulations' provision for recovery of certain expenses
related to expressive activity, see supra, at 1010, several respondents also reported that the ban would prevent or
complicate their recovering other necessary expenses, creating a further disincentive to speak and write. App. 45–46,
55–56, 65, 74–75, 81, 84, 88.
These authors' familiar masterworks would survive the honoraria ban as currently administered. Besides exempting all
books, the OGE regulations protect fiction and poetry from the ban's coverage, see infra, at 1018, although the statute's
language is not so clear. But great artists deal in fact as well as fiction, and some deal in both. See, e.g., Allen, The
Solitary Singer, at 41–55 (discussing Walt Whitman's speeches and nonfiction newspaper writing).
Cf. Arnett, 416 U.S., at 159, 94 S.Ct., at 1647 (Lloyd–La Follette Act's purpose was “to give myriad different federal
employees performing widely disparate tasks a common standard of job protection”).
The Government cites a report of the General Accounting Office (GAO) to support its assertion that the ban is necessary
to prevent widespread improprieties. General Accounting Office, Report to the Chairman, Subcommittee on Federal
Services, Post Office and Civil Service of the Senate Committee on Governmental Affairs, Employee Conduct Standards:
Some Outside Activities Present Conflict-of-Interest Issues (Feb.1992) (hereinafter GAO Report); see Brief for United
States 22–23. The GAO Report found that ethics officials at several large agencies had approved 545 outside speaking
activities between 1988 and 1990. GAO Report 8. Over one-third of the total approved activities dealt with subject
matter, or involved duties, similar to the employees' Government work. Id., at 58. The GAO Report's conclusions and
recommendations dealt exclusively with the problems of outside activities “that were focused specifically on the agencies'
responsibilities and/or related directly to the employees' duties.” Id., at 13–14. The GAO Report's examples of instances
that gave rise to serious concerns about real or apparent impropriety were two cases in which high-level employees (a
chemist and a physicist) engaged in consulting activities related to the subject matter of their jobs. Id., at 10. Its 112
pages contain not one mention of any real or apparent impropriety related to a lower level employee or to any employee
engaged in writing or speaking or in any conduct unrelated to his or her Government job.
Portending this reliance, the primary discussion of honoraria in the 1989 Quadrennial Commission's Report appeared as
a subtopic in the “Legislative Branch” section. Fairness for Our Public Servants: The Report of The 1989 Commission
on Executive, Legislative and Judicial Salaries 24 (Dec.1988).
The Government relies heavily on the reports of both the Quadrennial Commission and the President's Commission in
defending § 501(b). See Brief for United States 3–5, 19–20.
“[W]e have consistently given greater deference to government predictions of harm used to justify restriction of employee
speech than to predictions of harm used to justify restrictions on the speech of the public at large.” Waters v. Churchill,
511 U.S. 661, 673, 114 S.Ct. 1878, 1887, 128 L.Ed.2d 686 (1994) (plurality opinion). However, the cases in which we
have done so generally have involved isolated instances of speech that had already happened. See, e.g., Connick v.
Myers, 461 U.S. 138, 151–152, 103 S.Ct. 1684, 1692–1693, 75 L.Ed.2d 708 (1983). We deferred to the Government's
predictions in upholding the Hatch Act, see Public Workers v. Mitchell, 330 U.S. 75, 100–101, 67 S.Ct. 556, 569–570, 91
L.Ed. 754 (1947), but that statute's employee-protective rationale provided much stronger justification for a proscriptive
rule than does the Government's interest in workplace efficiency. See supra, at 1014–1015. Deferring to the Government's
speculation about the pernicious effects of thousands of articles and speeches yet to be written or delivered would
encroach unacceptably on the First Amendment's protections. Cf. Federal Election Comm'n v. National Conservative
Political Action Comm., 470 U.S. 480, 498, 105 S.Ct. 1459, 1469, 84 L.Ed.2d 455 (1985) (statute restricting political
contributions violated First Amendment where “exchange of political favors for uncoordinated expenditures remain[ed]
a hypothetical possibility and nothing more”).
The Court of Appeals did not reach the ban's applications to employees of the Legislative and Judicial Branches because
its analysis of the legislative history convinced it that, had Congress believed the ban unconstitutional as to the Executive
Branch, it still would have applied the ban to the other branches. 990 F.2d, at 1279.
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The parties to whom the lower courts granted relief include a single GS–16 employee. See supra, at 1010. The rationale
we have set forth for our holding does not necessarily apply to him. However, the Government does not request, as part
of its suggested alternative to outright reversal, that we reverse the Court of Appeals' judgment as to that one employee.
Accordingly, we leave that part of the court's judgment intact.
The Court of Appeals said: “We cannot, as a technical matter, achieve the intended severance simply by striking the
words ‘officer or employee’ from § 501(b), as that would invalidate the ban beyond the executive branch.... However,
given the far greater congressional interest in banning honoraria for the legislative and judicial branches, we think it a
proper form of severance to strike ‘officer or employee’ from § 501(b) except in so far as those terms encompass members
of Congress, officers and employees of Congress, judicial officers and judicial employees.” 990 F.2d, at 1279.
See § 542 of the National Defense Authorization Act for Fiscal Year 1993, 106 Stat. 2413–2414.
The dissent condemns our refusal to rewrite the statute. Post, at 1030–1031. It notes that, when we considered a
challenge to a federal statute that banned expressive displays in the Supreme Court building and on the public sidewalks
around it, we had no difficulty striking down the statute only as it applied to the public sidewalks. See United States v.
Grace, 461 U.S. 171, 180–183, 103 S.Ct. 1702, 1708–1710, 75 L.Ed.2d 736 (1983). Drawing a line between a building
and sidewalks with which we are intimately familiar, based on settled First Amendment principles, see id., at 180, 103
S.Ct., at 1708–1709, is a relatively simple matter. In contrast, drawing one or more lines between categories of speech
covered by an overly broad statute, when Congress has sent inconsistent signals as to where the new line or lines should
be drawn, involves a far more serious invasion of the legislative domain.
In Ex parte Curtis, 106 U.S. 371, 1 S.Ct., at 381, 27 L.Ed. 232 (1882), we upheld a statute that prohibited certain
Government employees from giving or receiving money for political purposes to or from other Government employees.
Ibid. The evident purpose of the statute was to “promote efficiency and integrity in the discharge of official duties, and
to maintain proper discipline in the public service.” Id., at 373, 1 S.Ct., at 384. “The decisive principle was the power of
Congress, within reasonable limits, to regulate, so far as it might deem necessary, the political conduct of its employees.”
Public Workers v. Mitchell, 330 U.S. 75, 96, 67 S.Ct. 556, 568, 91 L.Ed. 754 (1947) (analyzing Ex parte Curtis, supra ).
Prior to the Hatch Act, Congress had prohibited Civil Service employees from “ ‘us[ing] [their] official authority or influence
to coerce the political action of any person or body.’ ” Mitchell, supra, at 79–80, n. 4, 67 S.Ct., at 560 n. 4 (quoting Civil
Service Act, ch. 27, § 2, 22 Stat. 404).
Ironically, the Court engages in unsupported factfinding to justify its conclusion. Thus, its First Amendment analysis is
replete with observations such as “[w]ith few exceptions, the content of respondents' messages has nothing to do with
their jobs and does not even arguably have any adverse impact on the efficiency of the offices in which they work,”
ante, at 1012; and “[b]ecause the vast majority of the speech at issue in this case does not involve the subject matter
of Government employment and takes place outside the workplace, the Government is unable to justify § 501(b) on the
grounds of immediate workplace disruption.” Ante, at 1015.
“The Commission also considered whether it was appropriate to impose a flat ban on outside earned income by all federal
employees, or in the alternative, by the highest paid federal employees. In view of the diverse circumstances of federal
employees, we felt that an across-the-board ban on outside earned income was unnecessary and too harsh.” Wilkey
Commission 38.
The Court discusses a report of the General Accounting Office (GAO) to refute the argument that there is some evidence
of misconduct related to honoraria in the rank and file of federal employees below grade GS–16. Ante, at 1016, n. 18 (citing
General Accounting Office, Report to the Chairman, Subcommittee on Federal Services, Post Office and Civil Service of
the Senate Committee on Governmental Affairs, Employee Conduct Standards: Some Outside Activities Present Conflictof-Interest Issues (Feb.1992) (hereinafter GAO Report)). The GAO audited 11 agencies' controls over outside activities
by employees. Id., at 2. The GAO Report reflects that under the prior regime, some agencies exhibited “overly permissive
approval policies,” ibid., and “five agencies approved some outside activities, such as speaking and consulting, that
appeared to violate the standard of conduct prohibiting the use of public office for private gain,” ibid. Nine of the eleven
agencies reviewed had “approved outside activities in situations that involved potential violations of standard-of-conduct
regulations or conflict-of-interest statutes.” Id., at 58. Nevertheless, the Court maintains that there is no evidence of even
the appearance of impropriety by employees below grade GS–16. Cf. ante, at 1016, n. 18.
The Court's fanciful example of an employer terminating an employee because of the disruptive effect of the employee's
expression even where the employer agrees with the expression, ante, at 1013, n. 11, does not detract from the fact that
viewpoint and content neutrality are important factors in evaluating the reasonableness of the public employer's action.
See, e.g., Civil Service Comm'n v. Letter Carriers, 413 U.S. 548, 564, 93 S.Ct. 2880, 2890, 37 L.Ed.2d 796 (1973) (“The
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restrictions so far imposed on federal employees are not aimed at particular parties, groups, or points of view.... Nor do
they seek to control political opinions or beliefs, or to interfere with or influence anyone's vote at the polls”).
Lost in the shuffle of the Court's remedy is Peter Crane, a GS–16 lawyer from the Nuclear Regulatory Commission, and a
respondent before the Court. Ante, at 1010. Although the rationale behind the Court's holding does not necessarily apply
to Crane, see ante, at 1019, n. 23, the Court's holding apparently does.
Because the Court has rewritten the honoraria ban so that it no longer applies to Executive Branch employees below
grade GS–16, I certainly could not condemn the Court for its refusal to rewrite the statute. Cf. ante, at 1019, n. 26. I simply
challenge the Court's failure to tailor its remedy to match its selective analysis.
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Civil Rights Law (Refs & Annos)
Chapter 6. Of the Consolidated Laws
Article 7. Miscellaneous Rights and Immunities
McKinney's Civil Rights Law § 79-h

§ 79-h. Special provisions relating to persons employed by, or connected with, news media
Currentness
(a) Definitions. As used in this section, the following definitions shall apply:
(1) “Newspaper” shall mean a paper that is printed and distributed ordinarily not less frequently than once a week, and has done
so for at least one year, and that contains news, articles of opinion (as editorials), features, advertising, or other matter regarded
as of current interest, has a paid circulation and has been entered at United States post-office as second-class matter.
(2) “Magazine” shall mean a publication containing news which is published and distributed periodically, and has done so for
at least one year, has a paid circulation and has been entered at a United States post-office as second-class matter.
(3) “News agency” shall mean a commercial organization that collects and supplies news to subscribing newspapers, magazines,
periodicals and news broadcasters.
(4) “Press association” shall mean an association of newspapers and/or magazines formed to gather and distribute news to its
members.
(5) “Wire service” shall mean a news agency that sends out syndicated news copy by wire to subscribing newspapers, magazines,
periodicals or news broadcasters.
(6) “Professional journalist” shall mean one who, for gain or livelihood, is engaged in gathering, preparing, collecting, writing,
editing, filming, taping or photographing of news intended for a newspaper, magazine, news agency, press association or wire
service or other professional medium or agency which has as one of its regular functions the processing and researching of news
intended for dissemination to the public; such person shall be someone performing said function either as a regular employee
or as one otherwise professionally affiliated for gain or livelihood with such medium of communication.
(7) “Newscaster” shall mean a person who, for gain or livelihood, is engaged in analyzing, commenting on or broadcasting,
news by radio or television transmission.
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(8) “News” shall mean written, oral, pictorial, photographic, or electronically recorded information or communication
concerning local, national or worldwide events or other matters of public concern or public interest or affecting the public
welfare.
(b) Exemption of professional journalists and newscasters from contempt: Absolute protection for confidential news.
Notwithstanding the provisions of any general or specific law to the contrary, no professional journalist or newscaster presently
or having previously been employed or otherwise associated with any newspaper, magazine, news agency, press association,
wire service, radio or television transmission station or network or other professional medium of communicating news or
information to the public shall be adjudged in contempt by any court in connection with any civil or criminal proceeding,
or by the legislature or other body having contempt powers, nor shall a grand jury seek to have a journalist or newscaster
held in contempt by any court, legislature or other body having contempt powers for refusing or failing to disclose any news
obtained or received in confidence or the identity of the source of any such news coming into such person's possession in the
course of gathering or obtaining news for publication or to be published in a newspaper, magazine, or for broadcast by a radio
or television transmission station or network or for public dissemination by any other professional medium or agency which
has as one of its main functions the dissemination of news to the public, by which such person is professionally employed or
otherwise associated in a news gathering capacity notwithstanding that the material or identity of a source of such material or
related material gathered by a person described above performing a function described above is or is not highly relevant to
a particular inquiry of government and notwithstanding that the information was not solicited by the journalist or newscaster
prior to disclosure to such person.
(c) Exemption of professional journalists and newscasters from contempt: Qualified protection for nonconfidential news.
Notwithstanding the provisions of any general or specific law to the contrary, no professional journalist or newscaster presently
or having previously been employed or otherwise associated with any newspaper, magazine, news agency, press association,
wire service, radio or television transmission station or network or other professional medium of communicating news to the
public shall be adjudged in contempt by any court in connection with any civil or criminal proceeding, or by the legislature
or other body having contempt powers, nor shall a grand jury seek to have a journalist or newscaster held in contempt by any
court, legislature, or other body having contempt powers for refusing or failing to disclose any unpublished news obtained or
prepared by a journalist or newscaster in the course of gathering or obtaining news as provided in subdivision (b) of this section,
or the source of any such news, where such news was not obtained or received in confidence, unless the party seeking such
news has made a clear and specific showing that the news: (i) is highly material and relevant; (ii) is critical or necessary to the
maintenance of a party's claim, defense or proof of an issue material thereto; and (iii) is not obtainable from any alternative
source. A court shall order disclosure only of such portion, or portions, of the news sought as to which the above-described
showing has been made and shall support such order with clear and specific findings made after a hearing. The provisions of
this subdivision shall not affect the availability, under appropriate circumstances, of sanctions under section thirty-one hundred
twenty-six of the civil practice law and rules.
(d) Any information obtained in violation of the provisions of this section shall be inadmissible in any action or proceeding
or hearing before any agency.
(e) No fine or imprisonment may be imposed against a person for any refusal to disclose information privileged by the provisions
of this section.
(f) The privilege contained within this section shall apply to supervisory or employer third person or organization having
authority over the person described in this section.
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(g) Notwithstanding the provisions of this section, a person entitled to claim the exemption provided under subdivision (b) or (c)
of this section waives such exemption if such person voluntarily discloses or consents to disclosure of the specific information
sought to be disclosed to any person not otherwise entitled to claim the exemptions provided by this section.
Credits
(Added L.1970, c. 615, § 1, eff. May 12, 1970. Amended L.1975, c. 316, § 1; L.1981, c. 468, §§ 1 to 3; L.1990, c. 33, §§ 1, 2.)

Notes of Decisions (154)
McKinney's Civil Rights Law § 79-h, NY CIV RTS § 79-h
Current through L.2022, chapters 1 to 37. Some statute sections may be more current, see credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)
Chapter Eight. Of the Consolidated Laws
Article 31. Disclosure (Refs & Annos)
McKinney's CPLR § 3103

§ 3103. Protective orders
Effective: July 31, 2013
Currentness
(a) Prevention of abuse. The court may at any time on its own initiative, or on motion of any party or of any person from
whom or about whom discovery is sought, make a protective order denying, limiting, conditioning or regulating the use of any
disclosure device. Such order shall be designed to prevent unreasonable annoyance, expense, embarrassment, disadvantage, or
other prejudice to any person or the courts.
(b) Suspension of disclosure pending application for protective order. Service of a notice of motion for a protective order shall
suspend disclosure of the particular matter in dispute.
(c) Suppression of information improperly obtained. If any disclosure under this article has been improperly or irregularly
obtained so that a substantial right of a party is prejudiced, the court, on motion, may make an appropriate order, including an
order that the information be suppressed.
Credits
(L.1962, c. 308. Amended L.1993, c. 98, § 5; L.2013, c. 205, § 1, eff. July 31, 2013.)
Editors' Notes
SUPPLEMENTARY PRACTICE COMMENTARIES
by Professor Patrick M. Connors
2020
C3103:3A. Affirmation of Good Faith on Motion.
Administrative Order AO/71/20 Encourages Parties to Agree to
Extensions of Disclosure Deadlines During COVID-19 Disaster Emergency
On March 7, 2020, Governor Cuomo issued Executive Order 202 declaring a disaster emergency for the entire
State of New York due to the transmission of COVID-19. On March 20, he issued Executive Order 202.8, which
© 2022 Thomson Reuters. No claim to original U.S. Government Works.
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tolls the running of several time periods, including any statute of limitations contained in the CPLR and other
“procedural laws of the state.” See David D. Siegel & Patrick M. Connors, New York Practice § 33 (Thomson
6th ed. 2018) (January 2021 Supplement) (discussing COVID-19 Toll). Shortly thereafter, on March 22, 2020, the
Chief Administrative Judge issued Administrative Order AO/78/20, directing that “effective immediately and until
further order, no papers shall be accepted for filing by a county clerk or a court in any matter of a type not included
on the list of essential matters” designated in an exhibit to the order. The order prohibited “both paper and electronic
filings” and, in effect, halted a substantial amount of civil litigation in the New York State courts. See Siegel &
Connors, New York Practice § 77 (January 2021 Supplement) (discussing limitations on filings in New York State
Courts during COVID-19 Disaster Emergency).
In recognition of the standstill in litigation caused by the COVID-19 Disaster Emergency, the Chief Administrative
Judge issued Administrative Order AO/71/20 on March 19, 2020. AO/71/20 declared that “[t]he prosecution
of pending civil matters (including discovery) in a manner that requires in-person appearances or travel, or
otherwise requires actions inconsistent with prevailing health and safety directives relating to the coronavirus health
emergency, is strongly discouraged.”
Regarding discovery, AO/71/20 directs:
Civil Discovery Generally: Where a party, attorney or other person is unable to meet discovery or other litigation schedules
(including dispositive motion deadlines) for reasons related to the coronavirus health emergency, the parties shall use best
efforts to postpone proceedings by agreement and stipulation for a period not to exceed 90 days. Absent such agreement,
the proceedings shall be deferred until such later date when the court can review the matter and issue appropriate directives.
In no event will participants in civil litigation be penalized if discovery compliance is delayed for reasons relating to the
coronavirus public health emergency.
AO/71/20 applies to a “party, attorney or other person” who cannot “meet a discovery or other litigation schedule.” That would
include a party or nonparty witness.
While the COVID-19 Toll established through the Governor's Executive Orders tolls various time periods regardless
of whether a party is affected by COVID-19, it generally does not toll time periods in CPLR Article 31 and
elsewhere that govern discovery. That is the aim of AO/71/20, but the administrative order requires a showing that
“a party, attorney or other person is unable to meet discovery or other litigation schedules (including dispositive
motion deadlines) for reasons related to the coronavirus health emergency.” If such a showing is made, the parties
are required to “use best efforts to postpone proceedings by agreement and stipulation for a period not to exceed
90 days.” AO/71/20. This will require that any agreement postponing a deadline be reduced to a stipulation in
conformance with CPLR 2104. See Siegel & Connors, New York Practice § 204. Therefore, a mere agreement
between the parties will not satisfy the requirements in AO/71/20, unless it is contained in a writing signed by the
party to be bound. Id.
If the parties cannot reach an agreement and stipulation, AO/71/20 directs that “the proceedings shall be deferred”
until the court can review the matter. In most instances, the matter will come before the court on a motion to compel
under CPLR 3124 or a motion for a protective order under CPLR 3103. If the dispute relates to disclosure or a bill
of particulars, the motion will need to be accompanied by “an affirmation that counsel has conferred with counsel
for the opposing party in a good faith effort to resolve the issues raised by the motion,” commonly known as a
“good faith” affirmation. 22 N.Y.C.R.R. § 202.7(a); see 22 N.Y.C.R.R. § 202.7(c) (stating required contents of
good faith affirmation).
The good faith affirmation should carefully document the steps taken to resolve the matter, including the steps taken
to reach an agreement and stipulation as required under AO/71/20, and discuss whether the lack of compliance with
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a deadline was “related to the coronavirus health emergency.” AO/71/20. AO/71/20 strongly pronounces that “[i]n
no event will participants in civil litigation be penalized if discovery compliance is delayed for reasons relating to
the coronavirus public health emergency.” That would prohibit the imposition of penalties under CPLR 3126 or an
award of sanctions under Part 130 if the delay in providing disclosure can be traced to the coronavirus. See Siegel
& Connors, New York Practice §§ 367, 414A.
Even though the courts are now accepting papers for filing and are on the road to standard operating procedures,
they are not there yet. As of this writing, AO/71/20 is still on the books and parties should continue to follow its
terms in negotiating disclosure disputes. Even after AO/71/20 is rescinded, the court will likely need to examine
whether parties complied with its terms when resolving a motion for a protective order under CPLR 3103 or a
motion to compel under CPLR 3124.
C3103:4 Examples of Protective Orders; Trade Secrets.
Courts Order Parties to Conduct Video Depositions During COVID-19 Disaster Emergency
As we note in the main Practice Commentaries, when the appropriate showing is made, CPLR 3103 is available
to change the appropriate venue of a deposition under CPLR 3110. During the COVID-19 Disaster Emergency,
several courts have issued rulings requiring parties to appear for virtual depositions over objections. These decisions
are discussed in the 2020 Supplementary Practice Commentaries to CPLR 3113, C3113:8 (“Deposition by Phone
or Other Electronic Means”).
PRACTICE COMMENTARIES
by Professor Patrick M. Connors
2018
Subdivision (a)
C3103:1.

The Function of the Protective Order.

C3103:2.

Applicable to All Devices.

C3103:3.

Time to Move for Protective Order.

C3103:3A.

Affirmation of Good Faith on Motion.

C3103:4.

Examples of Protective Orders; Trade Secrets.

C3103:5.

Protective Order Defraying Expenses.

C3103:6.

Protective Order in the Lower Courts.
Subdivisions (b) & (c)

C3103:7.

Suspending Disclosure and Suppressing Data.

C3103:8.

Attorney Discipline in Connection with Protective Orders.
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Subdivision (a)
C3103:1 The Function of the Protective Order.
CPLR Article 31 supplies a broad standard for disclosure and a number of devices whereby to seek it. The factual
variations that arise from case to case are limitless, however, and it will often happen that for one reason or another the
disclosure devices may be used, intentionally or not, in an abusive or unintended manner. If the recognition of possible
abuse were to take the form of special or detailed remedies built into different devices, with each one perhaps listing
the possible abuses and attempting to remedy them seriatim, the disclosure article would be seriously encumbered
with little resulting advantage. Experience has taught that the variations from case to case are too great and that when
an article has as pervasive and important a mission as Article 31, the specific approach is unwise.
The CPLR thus chooses to deal with the problem of disclosure abuses generally. It establishes in CPLR 3101(a) a
wide realm of disclosure. In other sections of Article 31, it then offers many devices to secure the disclosure. Standing
in the background at all times, however, regardless of the disclosure sought or the device used to get it, is CPLR 3103
and its ubiquitous protective order.
If, for any reason sufficient to invoke that undefinable commodity known as judicial “discretion,” an adjustment in
the use of disclosure is called for by the facts of any case, CPLR 3103 is at hand to confer the discretion. It can be
invoked on the motion of any party or person from whom disclosure is sought or by the court sua sponte. It can be
used to limit, condition, or regulate “the use of any disclosure device.” More significantly, and manifesting the range
of power that CPLR 3103(a) confers on the court, it can be used to deny the use of the device, or of all devices.
Prior to 1994, CPLR 3103(a) provided that any “party or witness” could move at any time for a protective order. The
assumption was that the inclusion of the term “witness” made it available in appropriate cases to those not parties to
the action. The fact is, however, that a “witness” is only one category of person who might have some relationship
to the litigation and yet not be a party to it. There are others as well.
Occasions arise when disclosure is sought from a nonparty who will not necessarily be called to testify as a witness.
One example is the custodian of a paper or thing relevant to the litigation when the paper or thing is the subject of a
CPLR 3120(1)(i) subpoena. It may not be possible to affix the label of “witness” to such a person, especially at the
early stages of the litigation process during which the disclosure may be sought. There may, of course, be situations
when that person has objections to the disclosure and would want to secure some judicial aid to stop it, or at least
to modify or condition it.
Often a person in that position can find some help from one of the parties to the litigation, getting the party to make
a motion for a protective order if such is needed. But if there was no party willing to do that bidding, and the person
wanted to make a motion for a protective order, there was difficulty about the restrictive phrase, “party or witness,” in
CPLR 3103(a). Could the custodian be deemed a “witness” under the provision so as to justify his making the motion?
A 1994 amendment to CPLR 3103(a) removed the problem by striking the word “witness” and substituting the phrase
“person from whom discovery is sought,” which covers the witness who is served with a deposition subpoena as well
as the person from whom some discovery may be sought but who is not technically a “witness.”
While CPLR 3103(a) then allowed “any person from whom discovery is sought” to move for a protective order,
problems arose where a nonparty's information was sought from some other third party that possessed it, such as a
bank, accountant or utility. See Norkin v. Hoey, 181 A.D.2d 248, 586 N.Y.S.2d 926 (1st Dep't 1992) (noting that “the
overwhelming weight of authority in this State holds that a bank customer is without standing to challenge a thirdparty subpoena” of her bank records). CPLR 3103(a) was amended in 2013 to allow “any person ... about whom
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discovery is sought” to move for a protective order. (emphasis added). According to the legislative history, the purpose
of the amendment was not to change existing caselaw determining whether a nonparty has a protectable interest in
certain records. Rather, the amendment was designed to clarify that a nonparty whose information is contained in the
records of another has standing to challenge a subpoena served to obtain those records.
The 2013 amendment to CPLR 3103(a) was applied in Harris v. Seneca Promotions, Inc., 149 A.D.3d 1508, 53
N.Y.S.3d 758 (4th Dep't 2017), where the California Attorney General commenced a special proceeding seeking to
compel respondent to comply with an out-of-state subpoena that was signed by a judge in California. See CPLR
3119; Commentary C3119:3. The subpoena sought documents and testimony from respondent relating to petitioner's
investigation into the distribution and promotion of contraband cigarettes in California. The subpoena sought to
examine respondent's witness regarding respondent's relationship with nonparty Native Wholesale Supply Company
(NWSC). Nonparty NWSC moved for a protective order, but the motion was denied and respondent was ordered
to comply fully with the subpoena. NWSC appealed, but the Fourth Department denied its motion to stay the order
pending appeal. Respondent had already produced the documents and witnesses in response to the subpoena when
the appeal was argued. Petitioner then sought to dismiss the appeal as moot, but the Fourth Department rejected
the contention and ruled that NWSC, as an entity “about whom discovery is sought,” had standing to move for a
protective order under the 2013 amendment to CPLR 3103(a). Id. at 1510, 53 N.Y.S.3d at 761. Nonetheless, the
Fourth Department directed respondent to comply fully with the subpoena by producing the documents specified by
petitioner and a witness qualified to testify on all of the topics listed in the subpoena.
The structure of CPLR Article 31 “envisages a maximum disclosure of facts with a minimum of supervision.”
Wiseman v. American Motors Sales Corp., 103 A.D.2d 230, 232, 479 N.Y.S.2d 528, 531 (2d Dep't 1984); see Forman v.
Henkin, 30 N.Y.3d 656, 662, n. 2, 70 N.Y.S.3d 157, n. 2 (2018) (“While courts have the authority to oversee disclosure,
by design the process often can be managed by the parties without judicial intervention.”). With so powerful a
protective provision ensconced in its Article 31 niche, the rest of the article can go about its business of offering wide
disclosure without having to devote any individual attention to the possibility of abuses. If abuse appears, the one
claiming it need only invoke CPLR 3103(a), which can be done by the simple expedient of a motion.
It would be foolhardy, however, for any person, whether a party or not, to assume that a protective order will be granted
merely for the asking. Each side is entitled under CPLR 3101(a) and its broad construction to use the disclosure article
to prepare thoroughly for the trial. See Commentary C3101:5. The one seeking to invoke CPLR 3103(a) to curtail this
right in any way must show good cause. Even then, the effort is more likely to earn only a qualification or conditioning
of the device. If the disclosure sought is of relevant material and does not come under any of the immunities of CPLR
3101(b) (“Privileged matter”), (c) (“Attorney's work product”), or (d)(2) (“materials ... prepared in anticipation of
litigation”), it will be the rare case in which CPLR 3103 is applied to deny disclosure altogether. Rather, the court can
invoke its protective order powers to prevent the disclosure of certain private, sensitive, or embarrassing materials of
marginal relevance. See Forman, 30 N.Y.3d at 665, 70 N.Y.S.3d at 165 (noting that supreme court exempted from
disclosure any photographs of plaintiff on a “private” Facebook site depicting nudity or romantic encounters). A
protective order barring all disclosure is more likely to be reserved for the smallest cases because of the modest stakes
involved. See Commentary C3103:6, below.
C3103:2 Applicable to All Devices.
The protective order provision applies to “any disclosure device.” CPLR 3103(a). This means that, although the seeker
of the disclosure has brought itself within the range of disclosure set by CPLR 3101(a) and is making use of a device
whose own provisions offer no limitations, the court may nonetheless intercede with a protective order under 3103(a).
There was some conflict in the early cases about whether CPLR 3103 could be invoked to condition or regulate the use
of the request to admit under CPLR 3123. Schwartz v. Macrose Lumber & Trim Co., 46 Misc.2d 202, 259 N.Y.S.2d
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289 (Sup. Ct., Queens Co. 1965), held that the protective order is not available against the admissions device. Nader
v. G.M.C., 53 Misc.2d 515, 279 N.Y.S.2d 111 (Sup. Ct., N.Y. Co., 1967), aff'd 29 A.D.2d 632, 286 N.Y.S.2d 209 (1st
Dep't 1967), held that it is. The Second Department later agreed with the Nader case, impliedly overruling Schwartz.
Epstein v. Con. Edison Co. of N.Y., 31 A.D.2d 746, 297 N.Y.S.2d 260 (2d Dep't 1969). The rule thus appears to be that
the protective order is just as available to regulate the admissions device of CPLR 3123 as it is any other device, a
result consistent with CPLR 3103(a). See Kashelkar v. Dave, 31 A.D.3d 341, 820 N.Y.S.2d 11 (1st Dep't 2006); Wolin
v. St. Vincent's Hosp. and Med. Ctr. of N.Y., 304 A.D.2d 348, 757 N.Y.S.2d 33 (1st Dep't 2003); Commentary C3123:7.
Since the notice to admit device was the only one against which the protective order was urged to be generically
unavailable, the result of the above caselaw is that CPLR 3103 retains an across-the-board utility under Article 31 no
matter what device is being used, which was the intent of the Advisory Committee on Practice and Procedure.
As we note in the commentary above, disclosure is often sought from a nonparty by way of a subpoena. See CPLR
3106(b); CPLR 3120(1); Commentary C3103:1, above. The nonparty possesses standing to seek a protective order.
CPLR 3103(a) (permitting “any person from whom or about whom discovery is sought,” i.e., a nonparty, to move for
“a protective order denying, limiting, conditioning or regulating the use of any disclosure device”). When disclosure
is sought from a nonparty, a motion for a protective order under CPLR 3103(a) is often accompanied by a motion to
quash under CPLR 2304. See, e.g., McDaid v. Semegran, 2007 WL 1746877 (Sup. Ct., Nassau Co. 2007) (“Plaintiffs
seek a protective order pursuant to CPLR 3103 relieving the non-parties from responding to the subpoenas duces
tecum and/or an order pursuant to CPLR 2304 quashing them.”). In Kapon v. Koch, 23 N.Y.3d 32, 988 N.Y.S.2d 559
(2014), the nonparty petitioners commenced a special proceeding under CPLR 2304 to quash the subpoenas served
upon them, and alternatively sought a protective order pursuant to CPLR 3103(a). The Kapon Court resolved a long
simmering conflict in the Appellate Division and concluded that CPLR 3101(a)(4) “imposes no requirement that the
subpoenaing party demonstrate that it cannot obtain the requested disclosure from any other source. Thus, so long
as the disclosure sought is relevant to the prosecution or defense of an action, it must be provided by the nonparty.”
Id. at 38, 988 N.Y.S.2d at 564.
Under this standard, the Court affirmed the First Department's order denying both the motion to quash and the motion
for a protective order. Id. at 35, 988 N.Y.S.2d at 563; see Commentary C2304:1 (“Motion to Quash”). We note the
Kapon decision here because there might be situations in which a court should deny a motion to quash under CPLR
2304 because the materials sought from the nonparty are relevant, yet still grant relief under CPLR 3103(a). This
might be appropriate in situations in which a nonparty seeks an order qualifying or conditioning the use of a disclosure
device, rather than an order denying the disclosure in its entirety. That appears to be what, in effect, occurred at
the trial level in Kapon. The supreme court denied the motions to quash and for a protective order, but nonetheless
permitted petitioners to object to, and decline to answer, deposition questions to the extent that the answers would
divulge certain confidential information and trade secrets. Kapon, 23 N.Y.3d at 35, 988 N.Y.S.2d at 562. That is the
type of relief that CPLR 3103(a) authorizes.
Similarly, in Ferolito v. Arizona Beverages USA, LLC, 119 A.D.3d 642, 990 N.Y.S.2d 218 (2d Dep't 2014), the supreme
court ordered nonparty Morgan Stanley to comply with the disclosure demands in a subpoena duces tecum served by
the plaintiff. The Second Department modified the order by granting Morgan Stanley's motion to quash the subpoena
to the extent it sought documents containing trade secrets, a result entirely consistent with CPLR 3103(a).
C3103:3 Time to Move for Protective Order.
By its own terms, CPLR 3103(a) allows a protective order “at any time.” In regard to three of the disclosure devices,
however, there were originally specific time limitations within which a party or person from whom disclosure was
sought had to move for a protective order. The failure to adhere to these short deadlines often resulted in denial of
the motion.
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In 1993, the CPLR altered the rules in this regard and placed the burden on the party seeking disclosure to move
to compel a response. See, e.g., CPLR 3122(a) (requiring party seeking discovery and inspection under CPLR 3120
or a physical or mental exam under CPLR 3121 to move to compel under CPLR 3124 or 2308 if disclosure is not
forthcoming). The party or witness from whom disclosure is sought still must timely answer the notice or subpoena
by serving specific objections and providing responses to those questions which are unobjectionable. See CPLR
3122(a) (affording twenty days to respond to notice or subpoena under CPLR 3120 or 3121); CPLR 3133(a) (affording
twenty days to respond to interrogatories). Ultimately, however, the obligation to obtain relief from the court in these
situations rests with the party seeking disclosure. See Commentaries C3122:1, C3133:1.
Despite the significant change in this area, there are still occasions where the party or person receiving the disclosure
request will desire to make a motion for a protective order prior to responding. For example, a party served with an
excessively overbroad CPLR 3120(1)(i) document demand may desire to seek a protective order in the first instance,
rather than making specific objections to each demand. See CPLR 3122(a), (b). Although CPLR 3103(a) empowers
the court to issue a protective order “at any time,” a party or person seeking the order should make the motion promptly
after receipt of the disclosure notice. The worst practice is to provide no response and postpone the motion until after
the scheduled due date of the disclosure. This is a discourtesy to the lawyer who requested the disclosure and is likely
to invite a rebuke from the court. More significantly, arguable issues of disclosure are all the more likely to be resolved
against the movant who provided no objections and was tardy with the motion. The issuance of a protective order is
within the broad discretion of the court and such dilatory conduct can often result in a court's refusal to exercise its
powers under CPLR 3103(a). Undue delay can be cited by the court as a ground for not even entertaining an objection,
especially when it does not involve any of the exclusionary subdivisions of CPLR 3101(b), (c) and (d)(2).
C3103:3A Affirmation of Good Faith on Motion.
In supreme and county court, all motions relating to disclosure, including a CPLR 3103(a) motion for a protective
order, must include an affirmation by the moving lawyer that the lawyer conferred with opposing counsel and made
a good faith effort to resolve the issues raised by the motion. See, e.g., 22 N.Y.C.R.R. § 202.7(a). As the rule states,
the movant should attend carefully to this affirmation and see to it that it reflects a genuine effort at resolution. See 22
N.Y.C.R.R. § 202.7(c). It has been held that computer generated form letters or cursory telephone conversations won't
suffice. A good faith effort requires that “[s]ignificant, intelligent and expansive contact and negotiations must be
held between counsel to resolve any dispute and such efforts must be adequately detailed in [the] affirmation.” Eaton
v. Chahal, 146 Misc.2d 977, 983, 553 N.Y.S.2d 642, 646 (Sup. Ct., Rensselaer Co. 1990); see Grasso v. McCoy, 113
A.D.3d 1096, 977 N.Y.S.2d 648 (4th Dep't 2014). The courts are quite reasonably apprehensive about allowing the
affirmation to become a meaningless piece of boilerplate.
C3103:4 Examples of Protective Orders; Trade Secrets.
The Advisory Committee on Practice and Procedure put the disclosure article near the top of its list when it embarked
on its overhaul of procedure. See David D. Siegel & Patrick M. Connors, New York Practice § 2 (6th ed. 2018)
(describing the Advisory Committee's work). The article thus appeared in its First Annual Report, Leg. Doc. (1957)
No. 6(b), starting at page 115. The protective order provision of CPLR 3103(a) appears at page 124 of that report. In
the notes following it are a list of illustrative protective orders that should furnish a perpetual guide to bench and bar.
There are nine illustrations on the list, which is reprinted under “Legislative Studies and Reports” following these
commentaries on CPLR 3103.
Number two on the list concerns trade secrets. Business secrets and customer lists will often appear to be disclosable
at first blush because of the broad range of CPLR 3101(a). The need for their concealment in a given case is not
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categorized anywhere in the CPLR, but rather left to the ad hoc protection of the court by protective order under CPLR
3103(a). In Mann v. Cooper Tire Co., 33 A.D.3d 24, 816 N.Y.S.2d 45 (1st Dep't 2006), the First Department issued an
extensive decision on the procedure to be followed in obtaining a protective order for information constituting a trade
secret, including the shifting burdens of proof. The defendant in Mann, the manufacturer of an allegedly defective
tire, claimed that the ingredients of the tire were a trade secret.
The First Department held that trade secrets are entitled to a qualified immunity similar to that reserved for material
prepared in anticipation of litigation. See CPLR 3101(d)(2); Commentary C3101:45A. The Mann court adopted a
two-step analysis, concluding that “when trade secrets are sought by an adverse party in litigation, the burden of
establishing that the information sought is a trade secret lies with the disclosure objectant.” Mann, 33 A.D.3d at 30,
816 N.Y.S.2d at 52. As to this first step in the analysis, the court noted that the New York Court of Appeals has adopted
the definition of trade secrets from section 757 of the Restatement of Torts, which includes “any formula, pattern,
device or compilation of information which is used in one's business, and which gives him an opportunity to obtain
an advantage over competitors who do not know or use it.” Ashland Mgmt. Inc. v. Janien, 82 N.Y.2d 395, 407, 604
N.Y.S.2d 912, 917-18 (1993). In deciding whether information constitutes a trade secret, this definition requires the
court to consider several factors including: (1) the extent to which the information is known outside of the business;
(2) the extent to which it is known by employees and others involved in the business; (3) the extent of measures
taken by the business to guard the secrecy of the information; (4) the value of the information to the business and its
competitors; (5) the amount of effort or money expended by the business in developing the information; and (6) the
ease or difficulty with which the information could be properly acquired or duplicated by others. Id.; Restatement of
Torts § 757, comment b. The Court of Appeals has stressed that “a trade secret must first of all be secret,” and this
determination is usually a question of fact. Ashland Mgmt., 82 N.Y.2d at 407, 604 N.Y.S.2d at 918.
If the objectant demonstrates that the information sought constitutes a trade secret, “the party seeking disclosure must
show that the information appears to be indispensable and cannot be acquired in any other way.” Mann at 30-31,
816 N.Y.S.2d at 52; cf. Matter of New York City Asbestos Litig., 133 A.D.3d 463, 464, 20 N.Y.S.3d 27, 29 (1st Dep't
2015) (“[d]efendant made the ‘minimal’ showing in support of its application for a confidentiality order ... to protect
trade secrets or other confidential documents, and to limit, as appropriate, the dissemination of any such confidential
documents within the [New York City Asbestos] litigation” but “plaintiffs failed to show that such an order would in
any way hinder discovery”). The other departments have applied a similar analysis to the disclosure of trade secrets.
See Conley & Son Excavating Co., Ltd. v. Delta All., LLC, 120 A.D.3d 1604, 1604-05, 992 N.Y.S.2d 827, 828 (4th
Dep't. 2014); Carecore Nat'l, LLC v. New York State Ass'n of Med. Imaging Providers, Inc., 24 A.D.3d 488, 489, 808
N.Y.S.2d 238, 239 (2d Dep't 2005) (proponent must show that trade secrets are “indispensable to the ascertainment
of truth and cannot be acquired in any other way”); Curtis v. Complete Foam Insulation Corp., 116 A.D.2d 907, 909,
498 N.Y.S.2d 216, 217 (3d Dep't 1986) (party seeking disclosure of trade secrets must demonstrate that “information
sought appears to be indispensable to the ascertainment of truth and cannot be acquired in any other way”).
A nonparty is generally beyond the control of any party. Therefore, certain additional requirements are imposed by
the CPLR for disclosure against a nonparty witness. See CPLR 3101(a)(3), (4); Commentary C3101:21. The civil
sanctions of CPLR 3126 are rarely invoked against a party when it is in fact a nonparty witness who has refused to
disclose. But item nine on the Advisory Committee's list recognizes that a nonparty witness may be sufficiently in
the control of a party to enable the court to impose on that party the responsibility to make that witness disclose.
Specifically, it says that the court can require the party to bring the witness into the state to be deposed here. If the
court so directs and the direction is disobeyed, CPLR 3126 allows its civil sanctions to be invoked against the party.
A common example of a protective order is one directing the deposition of a party outside the presence of other parties
with common interests. Where the defendants were related and apparently had identical interests in the litigation,
for example, the court deemed it fairer to the plaintiff to permit each brother to be deposed in the absence of the
others. Exercising its protective order powers under CPLR 3103(a), it so directed. By that means, said the court, the
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testimony of each brother would tend to be more “spontaneous and untainted.” In re Dietrich's Will, 65 Misc.2d 811,
318 N.Y.S.2d 72 (Sup. Ct., Erie Co. 1970), aff'd 36 A.D.2d 1027, 321 N.Y.S.2d 449 (4th Dep't 1971). Some courts
have concluded that “depositions are not the same as trials and both party and nonparty witnesses can be excluded
under appropriate circumstances.” Naatz v. Queensbury Central School Dist., 166 A.D.2d 866, 867, 563 N.Y.S.2d
194, 195 (3d Dep't 1990). More recently, the First Department has ruled that a party has a right to be present at a
deposition in her action, akin to a party's constitutional right to be present at trial. Perez v. Time Moving & Storage,
28 A.D.3d 326, 813 N.Y.S.2d 411 (1st Dep't 2006). If “unusual” circumstances indicate a “compelling necessity” for
the party to be excluded, the Perez court observed that relief can be pursued through a motion for a protective order
under CPLR 3103(a). Id. The issue is addressed in detail in Commentary C3113:7A (“Party's Right to Be Present
at a Deposition”).
The protective order provision is available, for good cause shown, to change the appropriate venue of a deposition
under CPLR 3110, as was manifest from the very outset of the CPLR. See, e.g., Giannone v. Jagust, N.Y. L.J.,
November 21, 1963, p. 16, col. 4 (Sup. Ct., Nassau Co. 1963) (changing venue of deposition from one proper county
under CPLR 3110 to another one also proper under that provision); see also Feng Wang v. A & W Travel, Inc., 130
A.D.3d 974, 14 N.Y.S.3d 459 (2d Dep't 2015); Commentaries C3110:6, C3110:7.
Protective provisions on the subject of defraying expenses are treated in the next Commentary.
C3103:5 Protective Order Defraying Expenses.
When a discovery and production is sought from a nonparty witness under CPLR 3120(1), there may be a significant
expense involved. CPLR 3122(d), added in 2003, requires that the reasonable production expenses of a nonparty
witness be defrayed by the party seeking the disclosure. Where a party is required to produce documents, it is generally
contemplated that the expenses in connection with disclosure will be borne by that party individually, with the party
who ultimately prevails on the merits being permitted at that later time to tax such expenses as disbursements and
recover them from the losing side. See, e.g., CPLR 8301(a).
The issue of who, between the parties, pays the costs of production dominates many actions in which electronic
disclosure is sought. The caselaw is not of one mind on the issue of who must pay the costs of electronic disclosure
in the first instance. See Siegel & Connors, New York Practice §§ 353, 362. The court can address the problem in
an action before it with its CPLR 3103(a) protective order powers. See Patrick M. Connors, “Which Party Pays the
Costs of Document Disclosure,” 29 Pace L. Rev. 441 (Spring 2009).
As to that most common disclosure device, the ordinary deposition, the CPLR provides that “[u]nless the court orders
otherwise, the party taking the deposition shall bear the expense thereof.” CPLR 3116(d); see Commentary C3116:5.
It is thus contemplated that the court may vary this general approach and require one party to defray another's expenses
initially. The court clearly has that power. It is the subject of items four and five on the Advisory Committee's list of
illustrative protective orders. See Commentary C3103:4, above. Item five goes so far as to suggest that a party can
be compelled to “forego the examination or pay the expenses of any or all of the other parties or witnesses, including
attorney's fees.” It does this “[i]n cases of disparity in economic resources” where the wealthier litigant is able to
sustain all of the expenses of disclosure, which can be substantial in many cases, and where the other side is at an
economic disadvantage.
An early CPLR case indicated that discretion to do this kind of thing should be exercised sparingly. Pakter v. Eli Lilly
and Co., 19 A.D.2d 810, 243 N.Y.S.2d 425 (1st Dep't 1963). The preference is to compel the winner to wait until after
the merits have been decided to seek recovery of its disclosure expenses. See Fairchild Camera & Instrument Corp.
v. Barletta, 21 A.D.2d 768, 250 N.Y.S.2d 679 (1st Dep't 1964). The power to compel one party initially to defray the
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disclosure expenses of another has been acknowledged, however, and used. See, e.g., Buffone v. Aronson, 45 Misc.2d
454, 257 N.Y.S.2d 47 (Sup. Ct., Westchester Co. 1965) (mileage expenses of nonresident defendant).
The court has an arsenal of other weapons with which to minimize disclosure expenses. As noted above, if the greatest
expense would be that of the personal appearance of the witness or party in New York, the disclosure can be directed
to take place outside the state, at the place of the deponent's optimum convenience. See Commentaries C3110:6,
C3110:7. This result is far more common where disclosure is sought from a witness, rather than a party. If the most
significant item is the cost of transporting the attorneys who are to conduct the questioning, this item can be removed
by requiring the examination to be conducted on written questions. This disclosure device allows the questions to be
furnished by both sides to a commissioner or other officer and thereby limits the expenses to one person. CPLR 3108,
3109. When the deponent is a party or under a party's control, even those expenses can be removed in certain cases
by a direction that the device used be the written interrogatory, a mail procedure that requires no one to go any further
than the local post office. See CPLR 3130-3133. Whenever any one of these alternatives is feasible in a given case,
it is preferable to a direction substantially imposing on one side all of the others' initial disclosure expenses. These
alternatives become even more preferable where there is any risk that those expenses will, as a practical matter, prove
unrecoverable after final judgment due to the insolvency of a particular party.
In personal injury and wrongful death cases in which a contingent fee arrangement is almost always the rule, the
fact that the lawyer is advancing the court costs and expenses of litigation would be one of the factors considered
by the court in defraying expenses under CPLR 3103(a). See New York Rules of Professional Conduct, Rule 1.8(e)
(1) (“a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the
outcome of the matter”).
C3103:6. Protective Order in the Lower Courts.
Article 31 and all of its disclosure devices are available in the lower courts. Section 1101 in each of the lower court acts
so provides. See Commentary C3101:11. Subdivision (c) of that section in each of the acts--the New York City Civil,
Uniform District, Uniform City, and Uniform Justice Court Acts--makes the CPLR 3103 protective order equally
available in those courts, and in fact states that it “shall not be limited to the disclosure devices provided in Article 31
of the CPLR.” This was designed to make the protective order device available in the lower courts even against the
bill of particulars, which is technically not a disclosure device and therefore not subject to CPLR 3103 in the supreme
court or county courts. See Commentaries on § 1101 in the cited acts, McKinney's Book 29A, Parts 2 and 3.
The lower the monetary jurisdiction of the court, the smaller the sum involved in the case. The smaller that sum,
the less justification there is for the broad use of disclosure devices. See Commentary C3101:11. In a very small
action, the expenses attending the use of any disclosure devices can exceed the sum involved on the merits. The use
of disclosure in such circumstances would constitute an abuse and just as clearly invoke the protective provisions
of CPLR 3103(a). To allow disclosure when its expense would render a victory on the merits a Pyrrhic one would
violate both the spirit of Article 31 and the letter of CPLR 3103(a).
The court must also recognize that even if disclosure expenses are ultimately taxable as disbursements, a litigant
without ample resources may have to refrain from seeking disclosure for inability even to expend the funds
temporarily. There are, moreover, limitations on the amount of money recoverable as disbursements for disclosure
expenses. See, e.g., CPLR 8301(a)(9).
Whenever the sum involved on the merits of the case is small and the relative expense of disclosure high, the court
should not hesitate to exercise its protective powers under CPLR 3103(a). At best, the disclosure should be limited
to the least expensive and time-consuming devices. The trial judge, advised that disclosure was dispensed with not
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for lack of need but because of its disproportionate expense, can recognize the problem by allowing wider latitude
upon the questioning of the party or witness at the trial itself.
Subdivisions (b) and (c)
C3103:7 Suspending Disclosure and Suppressing Data.
The mere service of the motion papers for a protective order suspends disclosure of the particular matter in dispute,
regardless of the stage it may have reached. CPLR 3103(b). The service of a motion to dismiss or for summary
judgment under CPLR 3211, 3212, or 3213, other than a motion to dismiss for failure to serve the initiatory papers,
also suspends any pending disclosure until the motion is decided. CPLR 3214(b); see Siegel & Connors, New York
Practice §§ 277-78. The stay of disclosure offered by CPLR 3214(b) can be altered by court rule. Id.; see, e.g.,
22 N.Y.C.R.R. § 202.70, Rule 11(d) (commercial division rule requiring the court to determine, on application of
counsel, whether discovery will be stayed pursuant to CPLR 3214(b)). Therefore, it is important to check the rules
of an individual judge to whom the case is assigned. CPLR 3103(b) does not, however, allow its stay provisions to
be altered by court rule.
A crafty lawyer apparently aware of the distinction between the stay provisions in CPLR 3103(b) and 3214(b)
attempted to circumvent what was then Rule 12 in the Commercial Division in New York County. See Cooperative
Centrale v. Royal Bank of Canada, Index No. C60-2303-02, reported in Siegel's Practice Review No. 130, p. 2-3
(December 2002). Rule 12 altered CPLR 3214(b) by providing that a motion under CPLR 3211, 3212 or 3213 did
not stay disclosure unless the court orders otherwise. See 22 N.Y.C.R.R. § 202.70, Rule 11(d) (similar rule today).
The Commercial Division's rule did not, however, alter the stay under CPLR 3103(b). The defendant moved for
a protective order under CPLR 3103(a) in circumstances that did not amount to “abuse” of any disclosure device.
The court determined that the CPLR 3103(a) motion was “frivolous” and denied it, but did not address an award
of sanctions under 22 N.Y.C.R.R. § 130-1.1, which can be imposed for frivolous conduct. Siegel & Connors, New
York Practice § 414A.
It is important to remember that under CPLR 3103(b), a motion for a protective order only stays disclosure “of the
particular matter in dispute.” In Vandashield Ltd. v. Isaacson, 146 A.D.3d 552, 556, 46 N.Y.S.3d 18, 24-25 (1st Dep't
2017), the court affirmed an order finding that defendants had waived their right to serve CPLR 3120 document
demands by disregarding deadlines in two case management orders. Relying on the statutory language in CPLR
3103(b), the court concluded that “[d]efendants‘ motion for a protective order against plaintiffs' discovery demands
did not stay their obligation to serve their own discovery demands.”
Typically, a motion for a protective order is made before the actual disclosure. If granted, it will deny or condition
the disclosure in advance. But it is also possible that the abuse has already occurred in connection with a disclosure
already made. To the extent that the court can by any means rectify the wrong after the fact, it has the power to
do so under CPLR 3103(c). One of the obvious cures is an order forbidding use of the datum or thing wrongfully
secured. This can be accomplished by a motion to suppress the information. See Matter of Rhonda T., 99 A.D.2d
758, 758, 471 N.Y.S.2d 676, 676 (2d Dep't 1984); see also McHugh ex rel. Kurtz v. Fitzgerald, 280 A.D.2d 771,
772-73, 719 N.Y.S.2d 785, 786-87 (3d Dep't 2001) (suppression not required on CPLR 3103(a) motion because
communication with unrepresented party was not in violation of “no contact” rule, currently embodied in New York
Rules of Professional Conduct, Rule 4.2(a)).
In a case involving “heinous” and “egregious” conduct, the Court of Appeals determined that CPLR 3103(c) grants
the court the power to dismiss an action. Lipin v. Bender, 84 N.Y.2d 562, 620 N.Y.S.2d 744 (1994). In Lipin, plaintiff
worked as a paralegal for her own attorney. She found a pile of defendants' papers in the courtroom, took them home,
and copied them before the defendants were even made aware that she had them. A party who has inadvertently
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received another party's privileged documents or work product is under an ethical obligation to immediately notify
the party who forwarded the documents. New York Rules of Professional Conduct, Rule 4.4(b); see also Oakwood
Realty Corp. v. HRH Constr. Corp., 51 A.D.3d 747, 749, 858 N.Y.S.2d 677, 679 (2d Dep't. 2008) (“Disclosure of
a privileged document generally operates as a waiver of the privilege unless it is shown that the client intended to
maintain the confidentiality of the document, reasonable steps were taken to prevent disclosure, the party asserting
the privilege acted promptly after discovering the disclosure to remedy the situation, and the parties who received
the documents will not suffer undue prejudice if a protective order against use of the document is issued”). In Lipin,
it was doubtful that the plaintiff received the documents through some “inadvertent” act by defendant, rather than
through plaintiff's own duplicity.
Instead of returning the papers and seeking to rectify matters, the plaintiff's attorney set up a “settlement” conference
to exploit the obvious advantages that the papers offered. When the other side realized what had occurred, it made
a motion for a protective order under CPLR 3103, seeking dismissal of the complaint. The lower courts concluded
that a dismissal was the only course that could rectify the plaintiff's wrong, and the Court of Appeals agreed. In
discussing the possible remedy under CPLR 3103(c), the Court observed that “neither suppression of the documents
nor suppression of the information was a realistic alternative.” Lipin, 84 N.Y.2d at 572-73, 620 N.Y.S.2d at 748.
In other recent cases in which a party secured disclosure through unfair procedures, the remedies of suppression of
the documents and disqualification of the offending law firm were found adequate. See Matter of Beiny, 129 A.D.2d
126, 517 N.Y.S.2d 474 (1st Dep't 1987), rearg. denied 132 A.D.2d 190, 522 N.Y.S.2d 511 (1st Dep't 1987). The
Lipin Court cites Beiny by way of contrast, noting that disqualification of plaintiff's counsel would not be sufficient
because “the wrongdoing and the knowledge were the client's own, which she would carry into any new attorneyclient relationship .... Plaintiff's knowledge ... can never be purged.” Lipin, 84 N.Y.2d at 573, 620 N.Y.S.2d at 748.
There was a problem in Lipin concerning where to find authority for the dismissal. When a plaintiff's offense consists
of willfully refusing to make proper disclosure, CPLR 3126, which is the key provision on penalties in the disclosure
article, expressly authorizes a dismissal. See Siegel & Connors, New York Practice § 367. CPLR 3126 doesn't apply
in circumstances like Lipin's, where the problem is that there has been too much disclosure, even if it occurs through a
kind of theft. CPLR 3126's unavailability did not impede the Court, which found independent authority for a dismissal
in CPLR 3103(c). It provides that “[i]f any disclosure under this article has been improperly or irregularly obtained so
that a substantial right of a party is prejudiced, the court, on motion, may make an appropriate order, including an order
that the information be suppressed.” The Court determined that mere suppression was an inadequate remedy in Lipin
and, therefore, invoked the general “make an appropriate order” language, finding dismissal the only appropriate cure.
Hence, somewhere within CPLR 3103 and CPLR 3126 the ultimate remedy of dismissal is available against a plaintiff
whose conduct reaches such an egregious state, either in giving too little, see CPLR 3126, or in taking too much. See
CPLR 3103. Faced much more often with a request to intercede when there has been too little disclosure coming out,
the courts here were asked for a rarity: to find a way to squeeze what turned out to be too much disclosure back in.
Finding no way, they put the plaintiff out of court altogether.
What would be the result if the roles of the plaintiff and defendant were reversed? For an equivalent offense on
the defendant's side, the counterpart remedy would presumably be a default judgment in favor of the plaintiff and a
scheduling of the case for only an inquest on damages. Cf. CPLR 3126(3); Siegel & Connors, New York Practice §
295(discussing procedure at inquest).
Sgambellone v. Wheatley, 165 Misc.2d 954, 630 N.Y.S.2d 835 (Sup. Ct., Schenectady Co. 1995), provided just such
an example. In Sgambellone, defendant used a legitimate medical authorization signed by plaintiffs to create a blank
authorization and, filling in the blanks as befitted the defendant's objectives, served it on the plaintiff's gynecologist.
The gimmick secured 200 pages of medical history unrelated to the plaintiff's injury. When the matter was brought to
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the court's attention, the court barred the defendant from use of all data found among the 200 pages, including leads
to other physicians, and imposed a $1000 sanction as well. The court noted that a personal injury suit does not waive
the medical privilege applicable to “unrelated illnesses and treatments.” Id. at 958, 630 N.Y.S.2d at 88-89.
A more severe sanction certainly could have been imposed for this kind of chicanery, such as a default judgment
against the defendant, establishing liability and setting the case down for an assessment of damages. The court
withheld the greater sanction because the defendant party was not the culprit in the case, as in Lipin. The defendant's
side blamed the scheme on a paralegal.
C3103:8 Attorney Discipline in Connection with Protective Orders.
The lawyer's role in situations like those detailed in the Lipin decision, above, can result in a disciplinary proceeding.
In re Wisehart, 281 A.D.2d 23, 721 N.Y.S.2d 356 (1st Dep't 2001) (respondent, who represented the plaintiff in the
Lipin case, suspended for two years for the misconduct outlined in Court of Appeals decision). In Beiny, the First
Department referred the matter to the grievance committee for investigation. Matter of Beiny, 132 A.D.2d at 191,
522 N.Y.S.2d at 512. If the court determines, after a hearing, that the lawyer participated in the wrongdoing before
it forwards the matter to the grievance committee, collateral estoppel can preclude the lawyer from attempting to
relitigate the matter in the disciplinary proceeding. See Matter of Capoccia, 272 A.D.2d 838, 709 N.Y.S.2d 640 (3d
Dep't 2000); Matter of Yao, 231 A.D.2d 346, 661 N.Y.S.2d 199 (1st Dep't 1997); see also Matter of Dunn, 24 N.Y.3d
699, 705, 3 N.Y.S.3d 751, 754 (2015) (noting that “the doctrine of collateral estoppel has been applied to attorney
disciplinary matters in the past and can continue to be applied where the necessary prerequisites have been met-i.e., where the attorney has had a full and fair opportunity to litigate in the prior proceeding,” but finding doctrine
not applicable in instant matter). If such a finding of wrongdoing has been made, the only issue before the grievance
committee will likely be the severity of the penalty, ranging from a letter of education to a referral to the appellate
division for a reprimand, suspension or disbarment.
Similarly, an attorney who fails to adhere to the terms of a protective order risks both sanctions and discipline. In
In re Peters, 748 F.3d 456 (2d Cir. 2014), an attorney represented a plaintiff in a trade secret infringement suit filed
in the Southern District of New York. In the litigation, the district court entered a “Confidentiality Stipulation and
Protective Order,” providing, among other things, “that protected materials shall not be used in ‘any other litigation
proceeding.’ ” Id. (see opinion at 543 F.Supp.2d at 333).
The attorney representing the plaintiff copied several transcripts “in intentional disregard of court orders,” voluntarily
dismissed the New York action, and then used the transcripts to commence another action in Massachusetts in violation
of the confidentiality order. Id. at 459 (see opinion at 543 F. Supp. 2d at 328). The grievance committee found the
attorney's “ ‘deliberate[ ] [choice] to obtain additional copies of the transcripts after being ordered to surrender them ...
by lying to the court reporter,’ and her ‘far-fetched and wholly implausible explanation for her conduct,’ was ‘strong
evidence of her culpable state of mind.’ ” In re Peters, 748 F.3d at 462 (see opinion at 941 F. Supp.2d at 364). The
attorney challenged the determination, but after two trips to the Second Circuit, a 7-year suspension was upheld based,
in part, on the attorney's knowing violation of the protective order. Id. at 464.
The attorney in In re Peters violated a protective order issued under the Federal Rules of Civil Procedure, but the case
also highlights the importance of adhering to any conditional order issued under CPLR 3103. If an attorney believes
that a conditional order is inappropriate or overbroad, it should seek relief from the court that issued the order through,
for example, a motion for reargument or renewal, or timely prosecute an appeal from the order. Furthermore, if an
attorney is uncertain as to the scope of a protective order, clarification should be promptly sought from the court. As
the decision in In re Peters vividly demonstrates, if a party fails to pursue these courses of action, a lawyer's violation
of a protective order can result in discipline.
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LEGISLATIVE STUDIES AND REPORTS
Subd. (a) of this section is derived from §§ 291 and 294 of the civil practice act and rule 124 of the rules of civil practice. The
following excerpts are taken from the First Report of the Revisers to the Legislature.
This subdivision is stated as broadly as possible. The new “expense” provision in rule 30(b) of the Federal Rules of Civil
Procedure, 28 U.S.C.A. is included within the provisions of this subdivision. See Report of the Advisory Committee on Federal
Rules 24, 26 (May 1954); 35, 36-37 (Oct.1955); Ky.Prac. & Serv., R.Civ.P. 30.02 (Baldwin 1956); La.Rev.Stat. § 13.3762
(Supp.1954); Minn.R.Civ.P. 30.02, 232 Minn.Rep. (1951).
The time, order, and place of taking depositions; the number and names of persons to be questioned; the time within which the
information must be obtained; the number, kinds of questions, or specific questions which may be asked; the disclosure device
or combination of devices which may be used, and the matters which may or may not be inquired into, are a few of the matters,
among others, which may be regulated under this subdivision.
There is no limit but the needs of the parties on the nature of the order or the conditions of discovery. Illustrative orders are:
1. Examinations shall be held with no one present but the parties, officers of the court and counsel; the information so obtained
shall not be revealed, or after being sealed, the deposition shall be opened only by order of the court;
2. Trade or business secrets, secret processes or research, or customer or stockholder lists need not be disclosed;
3. Parties shall simultaneously file specified documents of information enclosed in sealed envelopes to be opened as directed
by the court;
4. Costs of transcription shall be paid by one or more of the parties or apportioned among them;
5. In cases of disparity in economic resources, where such resources are being used to prevent another party from properly
participating in the case, the party examining shall forego the examination or pay the expenses of any or all of the other parties
or witnesses, including attorney's fees reasonably incurred for representation at such examinations;
6. Physical examination of the property, person, documents, or records of a party or a witness shall be conducted at specified
times, under specified conditions and in a specified manner;
7. Physical examination of property, person, documents, or records of a party or a witness shall be conducted using specified
technical devices such as the motion picture camera, sound recording equipment, x-rays and spectroscope;
8. Where an examination requires the destruction of, or a substantial change in, property, experts appointed by all parties or the
court shall be permitted to co-operate and be present at such an examination; and
9. Where it appears that a witness is under the control of one of the parties, such party shall bring the witness within the state
so that his deposition may be taken here.
To emphasize the court's broad discretion under this subdivision the committee refused to adopt such provisions as those
requiring payment of counsel fees where depositions are taken more than a specified number of miles from the court (13
Del.Code Ann., R.Civ.P. 30(h) (1953); Pa.Stat.Ann.Tit. 12, R.Civ.P. 4008 (Purdon Supp.1954), specifying the maximum number
of days to be devoted to depositions (see Comment, 59 Yale L.J. 117, 133 (1949) ), or limiting the number of interrogatories.
Mass.Ann.Laws c. 231, § 61 (1955).
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Subd. (b) of this section is based on § 291 of the civil practice act and rule 30(d) of the Federal Rules of Civil Procedure, 28
U.S.C.A. The Revisers note that the suspension would be automatic.
Rule 133 of the rules of civil practice is the source of subd. (c) of this section. The discussion of this subdivision in the First
Report states that under rule 133 if the objection is not made before trial it is deemed waived, because the examination can
no longer be taken.
The words “may make an appropriate order” have been inserted in order to broaden the subdivision and to indicate that the
court may make an “appropriate order” other than an order to suppress.
Provisions in 133 of the rules of civil practice which related to the fraud of an attorney were not carried forward into CPLR
since fraud is included in “improperly or irregularly obtained.” The Revisers also eliminated provisions which required notice
as unnecessary.
Official Reports to Legislature for this section:
1st Report Leg.Doc. (1957) No. 6(b), p. 124.
5th Report Leg.Doc. (1961) No. 15, p. 448.
6th Report Leg.Doc. (1962) No. 8, p. 298.

Notes of Decisions (682)
McKinney's CPLR § 3103, NY CPLR § 3103
Current through L.2022, chapters 1 to 37. Some statute sections may be more current, see credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)
Chapter Eight. Of the Consolidated Laws
Article 31. Disclosure (Refs & Annos)
McKinney's CPLR § 3126

§ 3126. Penalties for refusal to comply with order or to disclose
Currentness
If any party, or a person who at the time a deposition is taken or an examination or inspection is made is an officer, director,
member, employee or agent of a party or otherwise under a party's control, refuses to obey an order for disclosure or wilfully
fails to disclose information which the court finds ought to have been disclosed pursuant to this article, the court may make
such orders with regard to the failure or refusal as are just, among them:
1. an order that the issues to which the information is relevant shall be deemed resolved for purposes of the action in accordance
with the claims of the party obtaining the order; or
2. an order prohibiting the disobedient party from supporting or opposing designated claims or defenses, from producing in
evidence designated things or items of testimony, or from introducing any evidence of the physical, mental or blood condition
sought to be determined, or from using certain witnesses; or
3. an order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the
action or any part thereof, or rendering a judgment by default against the disobedient party.
Credits
(L.1962, c. 308. Amended L.1978, c. 42, § 1; L.1993, c. 98, § 11.)
Editors' Notes
SUPPLEMENTARY PRACTICE COMMENTARIES
by Professor Patrick M. Connors
2020
C3126:1. Sanctions for Nondisclosure, Generally.
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Administrative Order AO/71/20 Encourages Parties to Agree to
Extensions of Disclosure Deadlines During COVID-19 Disaster Emergency
On March 7, 2020, Governor Cuomo issued Executive Order 202 declaring a disaster emergency for the entire
State of New York due to the transmission of COVID-19. On March 20, he issued Executive Order 202.8, which
tolls the running of several time periods, including any statute of limitations contained in the CPLR and other
“procedural laws of the state.” See David D. Siegel & Patrick M. Connors, New York Practice § 33 (Thomson
6th ed. 2018) (January 2021 Supplement) (discussing COVID-19 Toll). Shortly thereafter, on March 22, 2020, the
Chief Administrative Judge issued Administrative Order AO/78/20, directing that “effective immediately and until
further order, no papers shall be accepted for filing by a county clerk or a court in any matter of a type not included
on the list of essential matters” designated in an exhibit to the order. The order prohibited “both paper and electronic
filings” and, in effect, halted a substantial amount of civil litigation in the New York State courts. See Siegel &
Connors, New York Practice § 77 (January 2021 Supplement) (discussing limitations on filings in New York State
Courts during COVID-19 Disaster Emergency).
In recognition of the standstill in litigation caused by the COVID-19 Disaster Emergency, the Chief Administrative
Judge issued Administrative Order AO/71/20 on March 19, 2020. AO/71/20 declared that “[t]he prosecution
of pending civil matters (including discovery) in a manner that requires in-person appearances or travel, or
otherwise requires actions inconsistent with prevailing health and safety directives relating to the coronavirus health
emergency, is strongly discouraged.”
Regarding discovery, AO/71/20 directs:
Civil Discovery Generally: Where a party, attorney or other person is unable to meet discovery or other litigation schedules
(including dispositive motion deadlines) for reasons related to the coronavirus health emergency, the parties shall use best
efforts to postpone proceedings by agreement and stipulation for a period not to exceed 90 days. Absent such agreement,
the proceedings shall be deferred until such later date when the court can review the matter and issue appropriate directives.
In no event will participants in civil litigation be penalized if discovery compliance is delayed for reasons relating to the
coronavirus public health emergency.
AO/71/20 applies to a “party, attorney or other person” who cannot “meet a discovery or other litigation schedule.” That would
include a party or nonparty witness.
AO/71/20 is discussed in detail in the 2020 Supplementary Practice Commentary to CPLR 3124, C3124:1
(“Compelling Disclosure by Order”). We note the administrative order here because while the issue of delayed
disclosure during the COVID-19 Disaster Emergency will likely come before the court on a motion to compel
under CPLR 3124 or a motion for a protective order under CPLR 3103, it might also be raised in a motion for
penalties under CPLR 3126. If a CPLR 3126 motion is made, it will need to be accompanied by “an affirmation
that counsel has conferred with counsel for the opposing party in a good faith effort to resolve the issues raised
by the motion,” commonly known as a “good faith” affirmation. 22 N.Y.C.R.R. § 202.7(a); see 22 N.Y.C.R.R. §
202.7(c)(stating required contents of good faith affirmation); Commentary C3126:6 (“Sanction for Disobedience
of Mere Notice and ‘Good Faith’ Affidavit Requirement”).
The good faith affirmation should carefully document the steps taken to resolve the matter, including the steps taken
to reach an agreement and stipulation as required under AO/71/20, and discuss whether the lack of compliance with
a deadline was “related to the coronavirus health emergency.” AO/71/20. AO/71/20 strongly pronounces that “[i]n
no event will participants in civil litigation be penalized if discovery compliance is delayed for reasons relating to
the coronavirus public health emergency.” That would prohibit the imposition of penalties under CPLR 3126 or an
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award of sanctions under Part 130 if the delay in providing disclosure can be traced to the coronavirus. See Siegel
& Connors, New York Practice §§ 367, 414A.
Even though the courts are now accepting papers for filing and are on the road to standard operating procedures,
they are not there yet. As of this writing, AO/71/20 is still on the books and parties should continue to follow its
terms in negotiating disclosure disputes. Even after AO/71/20 is rescinded, the court will likely need to examine
whether parties complied with its terms when resolving a motion under CPLR 3126.
C3126:6. Sanction for Disobedience of Mere Notice and “Good Faith” Affidavit Requirement.
Appellate Decisions Emphasize Importance of Including an
Affirmation of “Good Faith” with Any Motion Under CPLR 3126
Appellate decisions continue to stress that a party moving under CPLR 3126 must submit an affirmation
demonstrating that a good faith effort has been made to resolve the disclosure dispute. See 22 N.Y.C.R.R. § 202.7(a),
(c); Siegel & Connors, New York Practice § 353 (discussing “good faith” affirmation requirement on disclosure
motions). In Belle-Fleur v. Desriviere, 178 A.D.3d 993, 995, 116 N.Y.S.3d 317, 319 (2d Dep't 2019), for example,
the Second Department affirmed supreme court's order denying defendant's motion under CPLR 3126(2) because
defendants “failed to submit an affirmation of good faith indicating that efforts had been made to resolve the
discovery issue prior to engaging in motion practice, as required by 22 NYCRR 202.7(a)(2).” Similarly, in Mesiti v.
Weiss, 178 A.D.3d 1332, 1334, 116 N.Y.S.3d 109, 111 (3d Dep't 2019), supreme court granted defendants' motion
under CPLR 3126 striking plaintiff's complaint. The Third Department reversed, holding that supreme court abused
its discretion when it granted defendants' CPLR 3126 motion to strike the complaint because, among other things,
defendants failed to include an affirmation of “good faith” with their CPLR 3126 motion as required by Uniform
Rule 202.7 (a).
2019
C3126:7 Disobedience Must Be Shown Willful.
Fourth Department Affirms CPLR 3126(3) Order Striking Plaintiffs’
Complaints, Finding Disclosure Defaults to be “Willful and Contumacious”
We note in the main Practice Commentary that it is frequently difficult to ascertain if a party has “willfully” failed
to provide disclosure such that an award of sanctions is appropriate under CPLR 3126. The Fourth Department's
decision in Peterson v. New York Central Mutual Fire Insurance Company, 174 A.D.3d 1386, 106 N.Y.S.3d 451
(4th Dep't 2019), cites some factors that are relevant to the determination and provides a roadmap of sorts for a
party seeking to obtain an order under CPLR 3126.
In Peterson, defendant granted plaintiffs two extensions of time to provide the disclosure sought (30 days and 15
days), but plaintiffs never provided responses. Defendant then moved to compel plaintiffs' responses. The court
granted defendant's motion and ordered plaintiffs to respond by May 31, 2017, but the court subsequently issued a
scheduling order with a disclosure deadline of July 16, 2017. Plaintiffs failed to provide responses before the May
or July deadline, and forwarded incomplete responses thereafter. Defendant then moved under CPLR 3126(3) to
strike the complaints, and the court granted defendant's motions and dismissed the actions.
The Fourth Department once again observed that the trial courts have broad discretion in supervising disclosure and,
unless there is a clear abuse of that discretion, their orders will not be disturbed. Acknowledging that the striking
of a pleading under CPLR 3126(3) is only appropriate where the movant establishes that the failure to comply with
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disclosure demands is “willful, contumacious, or in bad faith,” the court found that standard satisfied. Peterson,
174 A.D.3d at 1388, 106 N.Y.S.3d at 453. The Peterson court ruled that “the conclusion that plaintiffs’ conduct
was willful and contumacious can be inferred from their repeated failure to comply with the court's scheduling
orders, defendant's demands for discovery, and the motions to compel, despite defendant's good faith extensions
of time to respond to the demands.” Id. at 1388, 106 N.Y.S.3d at 453.
The burden then shifted to the plaintiffs to offer a reasonable excuse for the default, which they failed to do.
Therefore, the Fourth Department affirmed the dismissal of plaintiffs' actions.
The Peterson decision sets forth a helpful guide to obtaining relief under CPLR 3126 when an adversary flouts
the disclosure regime in Article 31. First, while it is often not palatable to a party playing by the rules, one should
normally offer at least two extensions to an adversary before seeking relief from the court. These accommodations
will help demonstrate reasonableness on the part of the party seeking disclosure and go a long way in meeting
the “good faith” requirement imposed on a party making a motion related to disclosure. See 22 N.Y.C.R.R. §
202.7(a) & (c); Siegel & Connors, New York Practice § 353. Furthermore, if disclosure is not provided by the
extended deadlines, that failure will often demonstrate willful and contumacious conduct by an adversary. While
a CPLR 3124 motion to compel and resulting order should not be necessary in every situation involving an
opponent's recalcitrance in disclosure, some courts will require it before imposing penalties under CPLR 3126. See
Commentary C3126:6 (“Sanction for Disobedience of Mere Notice and ‘Good Faith’ Affidavit Requirement”).
There is no indication that the CPLR 3126(3) order in Peterson was a conditional order, allowing the plaintiffs some
additional time to satisfy their disclosure obligations before dismissing the actions. While a conditional order is in
fact the most popular disposition under CPLR 3126, it is not required. See Fish & Richardson, P.C. v. Schindler, 75
A.D.3d 219, 220, 901 N.Y.S.2d 598, 599 (1st Dep't 2010) (affirming order of supreme court that unconditionally
struck defendant's answer under CPLR 3126(3) after defendant refused to comply with numerous requests for
disclosure and “multiple court orders”); Commentary C3126:10 (“Conditional Order Under CPLR 3126”).
C3126:8 Which Sanction to Impose?
CPLR 3126 Preclusion Order Reversed Because of Absence of “Willful
and Contumacious” Conduct by Incarcerated Defendant and His Lawyer
The courts have consistently stressed that “[t]he nature and degree of a penalty to be imposed under CPLR 3126
for discovery violations is addressed to the court's discretion,” but have cautioned that “[b]efore a court invokes
the drastic remedy of striking a pleading, or even of precluding all evidence, there must be a clear showing that
the failure to comply with court-ordered discovery was willful and contumacious.” Crupi v. Rashid, 157 A.D.3d
858, 859, 67 N.Y.S.3d 478 (2d Dep't 2018).
In Crupi, plaintiff commenced an action to recover on a promissory note by a motion for summary judgment
in lieu of complaint pursuant to CPLR 3213. The supreme court sua sponte precluded the defendant, who was
incarcerated, from testifying at the trial. Relying on the above principles, the Second Department reversed the order
of preclusion because “there [was] no evidence demonstrating either that the incarcerated defendant ... willfully
and contumaciously failed to be deposed, or that his attorney failed to secure his deposition.” Id.
Second Department Finds that Defendant who Failed to Appear at Four Scheduled Depositions Engaged
in “Willful and Contumacious” Conduct, But Reverses Order Striking Answer Under CPLR 3126(3)
In Chowdhury v. Hudson Valley Limousine Service, LLC, 162 A.D.3d 845, 81 N.Y.S.3d 63 (2d Dep't 2018), the
court applied the same principles outlined in the Crupi decision discussed in the entry above to reverse an order
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striking defendant's answer under CPLR 3126(3). In Chowdhury, a defendant's deposition had been scheduled four
different times pursuant to a preliminary conference order entered September 17, 2015, a compliance conference
order entered December 14, 2015, and two so-ordered stipulations entered March 29, 2016 and July 14, 2016.
After the defendant failed to appear on these multiple occasions, the codefendants and plaintiff moved pursuant
to CPLR 3126 to strike his answer, to preclude him from testifying at trial, and/or to preclude him from offering
any evidence at trial. In opposition to the motions, the defendant's attorney submitted an affirmation in which he
stated that good-faith efforts had been made to contact defendant, including hiring an investigator, but they had
been unsuccessful. The supreme court granted the motion.
The Second Department agreed that in light of the defendant's failure to comply with multiple court orders and
so-ordered stipulations directing him to appear for a deposition, the supreme court properly ruled that defendant
engaged in willful and contumacious conduct. The appellate court noted, however, that it is vested with the power
to substitute its own discretion for that of the trial court, even in the absence of abuse. See CPLR 3101 Practice
Commentaries, C3101:5A (“Appellate Review of Disclosure Orders”). Exercising this power after a review of the
record, the appellate division ruled that “it was an improvident exercise of discretion to grant those branches of the
motion and cross motion which were to strike [defendant's] answer in light of the fact that the court also granted
those branches of the motion and cross motion which were to preclude [defendant] from offering any evidence at
the time of trial.” Chowdhury, 162 A.D.3d at 846-47, 81 N.Y.S.3d at 65.
The reversal in Chowdhury may appear to reflect an abundance of tolerance to a party bent on disregarding its
disclosure obligations. Nonetheless, as we explain in the main Practice Commentaries in this section, a party moving
pursuant to CPLR 3126 may be in a far better position if she obtains an order of preclusion under CPLR 3126(2)
rather than an outright dismissal of the action under CPLR 3126(3).
C3126:8B Sanction for Spoliation of Evidence.
Third Department Reverses Order Dismissing Action Due to
Spoliation of Evidence and Remands for Development of Record
In LaBuda v. LaBuda, 175 A.D.3d 39, 105 N.Y.S.3d 585 (3d Dep't 2019), plaintiff commenced a personal injury
action alleging that defendant operated an all-terrain vehicle (ATV) on plaintiff's property without permission and,
acting either negligently or intentionally, struck plaintiff twice. Defendant served plaintiff with disclosure demands
seeking photographs or video recordings of the incident, including video stored on plaintiff's phone, and all related
metadata. Furthermore, in a letter to plaintiff, defendant requested that “plaintiff ... preserve all evidence involved
in the claimed loss, specifically including plaintiff's cell phone and any video taken on the date of the incident.”
Id. at 40, 105 N.Y.S.3d at 586.
Plaintiff did not respond to the disclosure demands or the preservation request and defendant moved for dismissal
of the complaint. The Third Department ruled that because plaintiff failed to make a timely objection or application
for a protective order within the time periods set forth in CPLR 3122(a)(1), its review of the dispute concerning
the disclosure demands was limited to whether they were “palpably improper,” and the court found them not to
be so. See 2019 Supplementary Practice Commentaries, CPLR 3122, C3122:1 (“Procedure for Objecting to CPLR
3120 or 3121 Notice or Subpoena”).
Addressing the issue of spoliation based on plaintiff's failure to comply with defendant's preservation request,
the court noted that plaintiff sent defendant an email asserting that he possessed only one photo and one video
concerning the incident, which he attached to the email. Defendant also asked plaintiff to make the cell phone
available for inspection and testing, but plaintiff replied that he no longer had it because he had traded it in for a
new phone five months after defendant requested it.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

5

§ 3126. Penalties for refusal to comply with order or to disclose, NY CPLR § 3126

Previous View

The Third Department noted that because neither party had pursued the issue of sanctions under CPLR 3126 based
on a willful failure to provide disclosure, the supreme court concluded that dismissal of the action was not warranted
based on plaintiff's failure to comply with defendant's disclosure demands. Rather, it granted the motion to dismiss
based on the common law doctrine of spoliation.
The Third Department reviewed the order under some of the standards set forth for spoliation sanctions by the Court
of Appeals in Pegasus Aviation I, Inc. v. Varig Logistica S.A., 26 N.Y.3d 543, 26 N.Y.S.3d 218 (2015), discussed in
the main Practice Commentary under this heading. The court noted that it was undisputed that plaintiff was under
an obligation to preserve the phone and any pertinent photos, video and metadata that it contained. In addition,
the court concluded that the information contained on the phone was relevant because defendant claimed that he
saw plaintiff using his phone during the incident to apparently take pictures and, therefore, asserted that additional
photos and videos of the incident may exist. See Practice Commentary, CPLR 3101, C3101:18D (“Disclosure of
Cellular/Smart Phone Records”). The court noted, however, that if the electronic information sought by defendant
still exists in some form and can be made available, the loss of the actual phone “may be wholly immaterial.”
LaBuda, 175 A.D.3d at 42, 105 N.Y.S.3d at 588. Plaintiff alleged that the electronic information on the phone had
been preserved and was available on several different platforms, including his new phone and in cloud storage
that he could access.
The LaBuda court concluded that the appellate record did not permit full consideration of the factors that needed
to be considered to impose spoliation sanctions. For example, the record did not clearly establish whether the
electronic information sought by defendant was actually destroyed and whether, and to what extent, defendant had
been prejudiced. Furthermore, the court stressed that while plaintiff's phone and the information stored on it might
support defendant's defense, “they are not the instrumentalities of plaintiff's injury.” Id. at 43, 105 N.Y.S.3d at 589.
The court compared this case to others in which the actual item that caused plaintiff's injury was not preserved. See
Miller v. Weyerhaeuser Co., 3 A.D.3d 627, 628-29, 771 N.Y.S.2d 200, 201 (3d Dep't 2004) (answer stricken where
a defendant's failure to preserve a brake chamber prevented the plaintiff from establishing causation); Cummings
v. Central Tractor Farm & Country, 281 A.D.2d 792, 793-94, 722 N.Y.S.2d 285, 286-87 (3d Dep't 2001) (answer
stricken where a defendant failed to preserve a chair that had caused the plaintiff's injuries); Puccia v. Farley, 261
A.D.2d 83, 86, 699 N.Y.S.2d 576, 578 (3d Dep't 1999) (complaint dismissed where a plaintiff's disposal of fire
debris prevented determination whether wood stove had been negligently installed). It is important to note that all
of these decisions were handed down well before the Court of Appeals issued its decision in Pegasus in 2015 and
it does not appear that the Pegasus Court placed emphasis on this distinction.
The LaBuda court ruled that the sanction of dismissal imposed by supreme court was unwarranted at this stage
of the litigation and remitted the matter to supreme court for the development of a complete record on the matter.
If, on remand, the court finds that the information sought by defendant has been destroyed, it will also need to
determine whether the evidence was destroyed with a “culpable state of mind,” which would include negligence.
See Pegasus, 26 N.Y.3d at 547, 26 N.Y.S.3d at 219.
Third Department Affirms Order Imposing Spoliation Sanctions Even Though Evidence Was
Destroyed Before Action Was Commenced or Any Demand Had Been Made for Preservation
In Gitman v. Martinez, 169 A.D.3d 1283, 95 N.Y.S.3d 427 (3d Dep't 2019), plaintiff was injured when his vehicle
was struck from behind on the New York Thruway by a tractor trailer, which was struck from behind by another
tractor trailer. Plaintiff sued the owners and operators of these vehicles, who then asserted cross claims against
each other. One defendant (D-1) successfully moved for an adverse inference charge based on the spoliation of
evidence by another defendant (D-2). The evidence at issue was data from electronic recording devices in D-2's
tractor trailer, including an engine control module.
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The Third Department affirmed. The court relied on the pronouncements in the Court of Appeals decision in
Pegasus Aviation I, Inc. v. Varig Logistica S.A., 26 N.Y.3d 543, 26 N.Y.S.3d 218 (2015), discussed in the main
Practice Commentary under this section. The Gitman court also observed that “spoliation sanctions may be imposed
‘even if the destruction occurred through negligence rather than wilfulness, and even if the evidence was destroyed
before the spoliator became a party, provided the party was on notice that the evidence might be needed for future
litigation’.” Gitman, 169 A.D.3d at 1286, 95 N.Y.S.3d at 431.
After the accident, D-2's tractor trailer was towed to a nearby storage yard, where it remained until it was removed
by D-2's agent and placed back in service. Although the data sought was destroyed before plaintiff commenced
the action or any demand had been made for preservation or production of the information, the Third Department
ruled that D-2 “should have reasonably anticipated that a multi-vehicle accident resulting in personal injuries would
likely result in litigation.” Id. at 1287, 95 N.Y.S.3d at 432. Noting that the supreme court possesses broad discretion
to impose an adverse inference charge when a party is deprived of lost or destroyed evidence, the Third Department
found no abuse of that discretion and affirmed the ruling granting D-1 an adverse inference charge against D-2
at trial.
Court Rules that Spoliation Sanctions May Be Imposed on Tort Plaintiff
Who Undergoes Surgery Prior to Submitting to CPLR 3121 Exam
In Martinez v. Nelson, 64 Misc.3d 225, 101 N.Y.S.3d 580 (Sup. Ct., Bronx County 2019), the court explored whether
CPLR 3126 spoliation sanctions could be imposed on a personal injury plaintiff who undergoes non-emergency
surgery prior to submitting to a CPLR 3121(a) exam. The Martinez court concluded that the condition of plaintiff's
cervical spine before the non-emergency surgery was evidence that was capable of being spoliated. In determining
if spoliation sanctions should be imposed in this action, the court reviewed the standards established by the Court
of Appeals in Pegasus Aviation I, Inc. v. Varig Logistica S.A., 26 N.Y.3d 543, 26 N.Y.S.3d 218 (2015). See Siegel
& Connors, New York Practice § 367. Under Pegasus, a party seeking sanctions for spoliation of evidence must
show, among other things, that the evidence was destroyed with a “culpable state of mind,” which would include
negligence. In that this element could not be established without further disclosure, including plaintiff's deposition,
the court denied the motion for spoliation sanctions with leave to renew upon the completion of disclosure.
The Martinez decision, and similar cases, are discussed in the Practice Commentaries to CPLR 3121, C3121:9
(“Remedies in Conjunction with CPLR 3121”).
C3126:10 Conditional Order Under CPLR 3126.
Failure to Serve Conditional Order Striking Defendant's Answer Under CPLR
3126(3) Results in Reversal of Order Granting Plaintiff Summary Judgment
In the main Practice Commentary under this section, we note that the new time period for providing disclosure, set
by the court in the order disposing of the 3126 motion, will usually run from the time a copy of the order is served
on the recalcitrant party with notice of its entry. In Wolf Properties Associates, L.P. v. Castle Restoration, LLC,
174 A.D.3d 838, 106 N.Y.S.3d 313 (2d Dep't 2019), an action to recover damages for defendant's alleged breach
of a lease, supreme court granted a conditional order striking defendant's answer unless it provided outstanding
discovery responses by a date certain. See CPLR 3126(3); Siegel & Connors, New York Practice § 367. When
defendant did not adhere to the deadlines in the conditional order, plaintiff moved for summary judgment arguing,
among other things, that defendant's answer was stricken as a matter of law.
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The Second Department reversed the supreme court's order granting plaintiff summary judgment. The court
acknowledged that where a party fails to timely comply with the terms of a conditional order, it becomes absolute.
See Wilson v. Galicia Contracting & Restoration Corp., 10 N.Y.3d 827, 830, 860 N.Y.S.2d 417, 419 (2008);
Siegel & Connors, New York Practice § 367; Commentary C3126:10 (“Conditional Order Under CPLR 3126”).
Nonetheless, the court stressed that “[w]here the rights of a party are or may be affected by an order, the successful
moving party, in order to give validity to the order, is required to serve it on the adverse party.” Wolf Props., 174
A.D.3d at 841, 106 N.Y.S.3d at 316.
Plaintiff argued that since the conditional order “did not specify that the plaintiff had to serve a copy of that order
with notice of entry upon the defendant, the plaintiff did not have to do so before that order was enforceable against
the defendant.” Id. at 841, 106 N.Y.S.3d at 316. The Second Department deemed that argument to be “without
merit,” citing to CPLR 2220. In that the defendant did not have the required notice of the conditional order, the
court deemed its failure to provide discovery responses by the date prescribed in that order was not “willful.”
Therefore, the Second Department ruled that supreme court should not have stricken the defendant's answer under
CPLR 3126(3) and should have denied the plaintiff's motion for summary judgment. See Commentary C3126:7
(“Disobedience Must Be Shown Willful”).
The Wolf Properties decision and issues related to service of orders with notice of entry are discussed in further
detail in the 2019 Supplementary Practice Commentaries to CPLR 2220, Commentary 2220:5 (“Service of Order”).
PRACTICE COMMENTARIES
by Professor Patrick M. Connors
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C3126:1 Sanctions for Nondisclosure, Generally.
Section 3126 governs the penalties for nondisclosure, which makes it a primary hub of all activity designed to
implement the disclosure requirements. The penalties listed are illustrative, not exclusive. There are, in fact, several
other important remedies devised by caselaw. These will be discussed below under separate headings, including
treatment of whether contempt is an enforcement remedy for nondisclosure. See Commentaries C3126:3, C3126:4,
below. The procedure for invoking a penalty for nondisclosure is a mere motion on notice to all parties.
If a nonparty witness is the one who has failed to disclose, the remedy is not a motion under CPLR 3126, whose
penalties are designed to exact compliance of a party or someone controlled by a party. See Commentary C3126:2,
below. Rather, a motion to punish for contempt is usually the appropriate remedy against a nonparty. CPLR 2308;
see Commentary C3126:3, below.
C3126:2 Person Controlled by Party.
Under Article 31, a nonparty from whom disclosure is sought is frequently put into the same category as a party if
it can be shown that the nonparty is in some significant way controlled by the party. See, e.g., CPLR 3101(a)(1);
3106(b); see also CPLR 3117(a)(2). This is also true of CPLR 3126. If the party is an entity, for example, such as a
corporation, and the nonparty witness is its “officer, director, member, employee or agent” at the time the disclosure
is sought, CPLR 3126 allows the court to exact disclosure from the nonparty by threat of a CPLR 3126 sanction to
be invoked against the party.
Because the key concept here is “control,” it would have to be shown that the nonparty is under the party's control at
the time the disclosure is sought. If that control does not exist at the time disclosure is sought, it would ordinarily be
inappropriate to invoke a sanction against a party for a third person's refusal to disclose. Indeed, due process objections
can arise on any other premise. A different conclusion would be in order if it is shown that the “loss” of control was
contrived, for in such an instance the court may assume that the control continues in fact.
The “control” principle expressed in CPLR 3126 is not limited to an instance in which the party is an entity of some
kind, corporate or otherwise. It applies to the natural person litigant as well, who might employ a nonparty individual.
Nor need the nonparty have any formal connection with the party, such as by employment or agency. CPLR 3126
makes the party responsible for the nonparty's conduct whenever the latter is “otherwise under a party's control.” The
court and counsel must therefore direct their attention to the realities attending the relationship, with titles and formal
arrangements playing a subordinate role.
In MIA Acupuncture, P.C. v. Mercury Insurance Company, 26 Misc.3d 39, 894 N.Y.S.2d 321 (App. Term, 2d Dep't
2009), the patient assigned to the plaintiff medical provider its first-party no-fault benefits, a common practice. The
defendant served a notice of deposition on the plaintiff's assignor, which is authorized under CPLR 3101(a)(2). See
Commentary C3101:20. When the assignor failed to appear for the deposition, the defendant moved to dismiss the
medical provider's complaint under CPLR 3126(3), “arguing that, by virtue of the assignment, party status may be
imputed to the assignor and, even if such status could not be so imputed, the assignor was under the plaintiff-assignee's
control.” MIA Acupuncture, 26 Misc.3d at 40, 894 N.Y.S.2d at 321 (citation omitted).
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The Appellate Term affirmed the denial of the motion. The court noted that “[b]y virtue of their assignment of nofault benefits to their providers, eligible injured persons have divested themselves of their interest in those benefits,
and they are not parties to actions commenced by their assignees.” Id. (citations omitted). Furthermore, the medical
provider's status as a party could not be imputed to the assignor simply because of the assignment. In that the assignor
was not under the control of the plaintiff assignee, the court could not impose CPLR 3126 sanctions on the assignee
due to the assignor's failure to appear at the deposition. See Bath Med. Supply, Inc. v. Allstate Indem. Co., 27 Misc.3d
92, 902 N.Y.S.2d 875 (App. Term, 2d Dep't 2010) (“[T]he sanctions provided by CPLR 3126(3) for nondisclosure
cannot be imposed on plaintiff for failing to produce its assignor for an examination before trial....”).
If a question arises in the moving party's mind as to whether a particular nonparty witness is so under the control of a
party as to make a CPLR 3126 motion feasible for the witness's nondisclosure, the moving party might profitably make
two motions returnable at the same time. If the witness is beyond a party's control, and a subpoena or order directing
the witness's disclosure has been disobeyed, the remedy is a contempt application. CPLR 2308; see Commentary
C3126:3, below. The movant can make that application returnable at the same time and place as a CPLR 3126 motion.
If the court finds the witness to be within the party's control, it can impose a sanction on that party under CPLR 3126.
If it finds the witness beyond such control, it can find the witness in contempt.
When the contempt application is brought on by order to show cause in a special proceeding, which is often the
way such a proceeding is instituted, the movant can also seek to bring the CPLR 3126 motion on by order to show
cause. See David D. Siegel & Patrick M. Connors, New York Practice § 484 (6th ed. 2018) (“Procedure to Punish for
Contempt”). The order to show cause can articulate the remedies in the alternative and be addressed to both the party
and the nonparty witness. See id. at § 248 (discussing order to show cause procedures).
C3126:3 Contempt Remedy Against Nonparty.
As discussed in Commentary C3126:2, above, a nonparty witness who is in the control of a party at the time the
disclosure is sought can be directed to make disclosure by that party. Recognizing this, CPLR 3126 and its sanctions
are available against the party when the controlled nonparty refuses disclosure. If the nonparty witness is not under
a party's control, however, it is impossible to exact compliance by any threat against a party. The remedy in such a
case is an application to punish the nonparty witness for contempt of court.
The CPLR requires that the device used to seek disclosure from an uncontrolled nonparty witness be a subpoena. See,
e.g., CPLR 3106(b), CPLR 3120(1). The normal procedure of notice is not available against a nonparty witness. The
fact that the witness's nonappearance or refusal to disclose follows a subpoena or order rather than a mere notice sets
the stage for a contempt application. See Siegel & Connors, New York Practice § 385. The procedures for punishment
for contempt are not set forth in the CPLR. They come from the Judiciary Law. See Jud. Law §§ 750-777; CPLR
2308; Siegel & Connors, New York Practice § 484.
C3126:4 Contempt as Remedy Against Party.
It appears to be the intention of the legislature to make the punishment of contempt, at least as a general rule,
unavailable against a party for a failure to disclose. The remedy of contempt is not included in CPLR 3126. The old
Civil Practice Act counterpart did, however, permit the contempt punishment. See, e.g., Civ. Prac. Act § 325.
There is no doubt that a nonparty witness is subject to punishment for contempt for a failure to disclose. That fact is
spelled out in the simple requirement of CPLR 3106(b) and 3120(1) that a subpoena be served on the witness. The
disobedience of the subpoena would constitute a contempt. CPLR 2308; Jud. Law § 753(A)(5). If the direction to the
witness is contained in an order, the order should also be enforceable by contempt under the Judiciary Law. See Jud.
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Law § 753(A)(3), (8); see also Jud. Law § 750(A)(3), (5), (7) (criminal contempt provisions). Even if these Judiciary
Law provisions are presumed applicable to a party's disobedience of a disclosure order, the presumption would appear
to be rebutted by CPLR 3126. The latter directs its attention only to a party and those under the control of a party,
and the contempt punishment is conspicuous only by its absence from it.
Indeed, the Advisory Committee noted that nonparty witnesses are not treated in CPLR 3126 because “the general
contempt power applies to them.” 1st Rep. Leg. Doc. No. 6(b), p. 160 (1957). In addition, the civil remedies of CPLR
3126 are usually more than ample to punish a party's failure to disclose. The ultimate civil remedy is provided in
CPLR 3126(3): “rendering a judgment by default against the disobedient party.”
A further reason appears indicating that contempt is unavailable for the punishment of a party. CPLR 3126 is based
on Rule 37(b) of the Federal Rules of Civil Procedure. See 1st Rep. Leg. Doc., No. 6(b), p. 159 (1957). While the
federal rule provides expressly for the contempt punishment against a party, Fed. R. Civ. P. 37(b)(1), (2), that part
of the rule was not adopted in CPLR 3126.
Unless it is clear that a given party is already in outright default in the action, which would render useless any threat to
impose a CPLR 3126 sanction for nondisclosure, or that the party will accept a default judgment rather than disclose,
the teeth of CPLR 3126 will ordinarily be quite sufficient and will need no aid from the contempt punishment. That
should be so, in any event, where the defaulting party is the only party on that side of the litigation. A good illustration
of the exceptional situation in which the usual remedies didn't suffice appears in Quintanilla v. Harchack, 259 A.D.2d
681, 686 N.Y.S.2d 854 (2d Dep't 1999), where P sued both D, a drunk driver, and the dram shop alleged to have
furnished D the alcohol. P needed D's testimony to reflect on the shop's conduct but D, who reportedly had indicated
that the shop had given him liquor while he was obviously drunk, ignored five court orders to depose. Instead of
granting the shop's request to bar D from testifying at the trial, the court allowed P to seek the pressures of a contempt
proceeding to compel D to depose.
Similarly, circumstances may arise where a party who refuses to disclose, A, is only one of two or more on that side,
and A's omission to disclose will adversely affect a co-party, B, who is willing to make any reasonable disclosure. If the
impact of a default order under CPLR 3126 directed against A would be unfair in the particular case to the amenable
B, the court should be able to treat A as a nonparty witness in the action, thus making the contempt sanction available
against A. It would be necessary that A's resistance be shown to have followed a subpoena or order. A's disobedience of
a mere notice would not be a ground for a contempt citation. See Mermelstein v. Kalker, 294 A.D.2d 413, 741 N.Y.S.2d
904 (2d Dep't 2002) (holding that parties, including codefendant employer, were free to use contempt proceedings or
warrant of commitment and arrest to secure defendant former employee's deposition or trial testimony).
If A appears to be recalcitrant from the start, those seeking disclosure from A should be able to treat A as a nonparty
witness from the beginning, such as by seeking A's deposition by a subpoena under CPLR 3106(b) rather than by
mere notice. Normally, a notice should be initially used to establish whether or not A is willing to disclose voluntarily,
and its disobedience would then be followed by a subpoena for a rescheduled examination. Given the wasted time and
effort that these out-of-court procedures can entail when it appears that a party is simply not going to make disclosure
voluntarily, the seeking party, B, if B can establish this unwillingness to the court's satisfaction, would best move
initially for a disclosure order against party A under CPLR 3124. This motion should be brought on by order to show
cause, which should include a provision for personal service. See Siegel & Connors, New York Practice § 248. If it
is clear that the party will not make disclosure unless directed to by the court under the threat of a contempt citation,
the seeking party should not be compelled to indulge the useless “notice” procedure first. The burden of the party
seeking disclosure would be a very high one in these instances.
Another example in which a plaintiff may need the testimony of a defaulting defendant appears in Reynolds Securities,
Inc. v. Underwriters Bank and Trust Company, 44 N.Y.2d 568, 406 N.Y.S.2d 743 (1978). The defendant, D, was
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subjected to a default judgment by refusing disclosure, but then insisted, as was his right, on a trial of the damages
issues, which are not conceded by a default. See Siegel & Connors, New York Practice § 293 (discussing procedures
for an inquest). It then appeared that on damages P might require disclosure from D, who, having refused disclosure
before, was likely to refuse it again. Contempt should be available in that situation.
Any other remedy for P? P, in a situation like that in Reynolds, is forced to a trial of damages by D's insistence on the
trial, only to meet D's refusal to give proof on the very issue to be tried. A damages trial is not thereby dispensed with,
held the Court of Appeals in Reynolds. If recalcitrance continues, D can be precluded from adducing any evidence
at the trial. Furthermore, if P's evidentiary basis for damages should show any weakness traceable to D's failure to
disclose, the inexactness of the figure the court decides on should not be a basis for any complaint from D.
A defaulting defendant is entitled to an inquest on damages, but its rights at this proceeding are severely diminished
from those available at a full trial. See Suburban Graphics Supply Corp. v. Nagle, 5 A.D.3d 663, 774 N.Y.S.2d 160
(2d Dep't 2004) (defendant found in default under CPLR 3126 can only offer proof in mitigation of damages, not
liability). This is further demonstrated in Dixon v. Globe Realty of New York, Inc., 2006 WL 2472671 (Sup. Ct.,
Kings Co. 2006). In Dixon, plaintiff obtained a default judgment after defendant failed to answer. After settling with
several other parties, plaintiff proceeded against defendant at the inquest. The court refused to allow the defaulting
defendant to obtain either a reduction in the judgment for the settlements under General Obligations Law section
15-108 or collateral source benefits under CPLR 4545. “While a court may consider evidence regarding a set off
during an inquest on damages, ‘the particular setoff under N.Y. Gen. Oblig. Law 15-108(a) is unavailable to defaulting
defendants.’ ” Id. at *2 (citation omitted). The reduction allowed by the General Obligations Law is an affirmative
defense that must be pleaded. Similarly, an application for a collateral source offset under CPLR 4545 must be pleaded
as an affirmative defense. Obviously, a defaulting party cannot satisfy this pleading burden.
Although Dixon did not involve a default pursuant to CPLR 3126, its reasoning would apply to a defendant found
in default for failing to comply with disclosure. In Suburban Graphics Supply Corporation v. Nagle, 5 A.D.3d 663,
774 N.Y.S.2d 160 (2d Dep't 2004), for example, the court ordered defendants' answers stricken based on their willful
failure to comply with disclosure. See CPLR 3126(3). The court held that since plaintiff was deprived of disclosure,
it only needed to allege enough facts to enable a court to determine the existence of a viable cause of action. See
Woodson v. Mendon Leasing Corp., 100 N.Y.2d 62, 71, 760 N.Y.S.2d 727 (2003). In addition, since defendants were
not entitled to introduce evidence to defeat plaintiff's causes of action at the inquest, it was inappropriate for the trial
court to dismiss plaintiff's second cause of action against the defaulting defendant.
The plaintiff's second cause of action was based on illegal misappropriation of trade secrets and unfair competition.
The fact that defendant participated in this alleged tortious conduct was established by the default. In addition, the court
concluded that the issue of whether the plaintiff's customer lists constituted a trade secret or were readily ascertainable
from public sources related to liability, not damages, and could not be considered by the court at the inquest. The only
proof that could be properly considered at the inquest related to the measure of damages in a case based on unfair
competition: the amount that the plaintiff would have made but for the defendant's wrong.
The Suburban Graphics case demonstrates that a failure to comply with disclosure during pretrial proceedings can
have the same draconian effect as a failure to make any appearance in the action.
C3126:5 Sanction for Disobedience of Order.
A motion to impose a CPLR 3126 sanction is clearly available for the disobedience of an order directing disclosure. As
will be seen in Commentary C3126:6, below, it is also available for the disobedience of a notice in certain instances.
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The source of the power that enabled the court to issue the prior disclosure order is not relevant. The order will often
have been made under CPLR 3124 upon an outright motion to compel disclosure. It could also have come about
by any number of other provisions. It may be a protective order resulting from a motion under CPLR 3103, which
motion may even have been made by the party resisting the disclosure. The order may be pursuant to a provision
that requires a court order for disclosure in the first instance. See, e.g., CPLR 3102 (c)-(e); 3106(c). The direction
could also emanate from a scheduling order. See Colucci v. Stuyvesant Plaza, Inc., 157 A.D.3d 1095, 69 N.Y.S.3d 410
(3d Dep't 2018). Regardless of how the disclosure order came about, its disobedience is a foundation for a sanction
motion under CPLR 3126.
If the party was directed to answer a given question by a “ruling” made by a judge during the course of a deposition,
the ruling will not qualify as an “order” under CPLR 3126. See Commentary C3124:4. CPLR 3126 may nonetheless
be invoked in such an instance under its “wilfully fails” provision. See Commentary C3126:6, below.
In Liberty Advanced Medical, P.C. v. State Farm Mutual Automobile Insurance Company, 2011 WL 4120726 (Dist.
Ct., Nassau Co. 2011), defendant moved for an order striking plaintiff's complaint and dismissing the action due
to plaintiff's failure to provide “stipulated” discovery. The stipulation in question resolved a previous motion by
defendant to strike plaintiff's complaint and required plaintiff to provide defendant with complete and proper responses
to defendant's demands for interrogatories, discovery and inspection, expert witness disclosure, and names and
addresses of witnesses, within 60 days. The stipulation also provided that plaintiff shall “be precluded from offering
such evidence not provided during the pendency of the action.” Id. at *1.
Plaintiff waited almost six weeks after defendant served the motion to strike, and then supplied responses. The court
concluded that the facts did not establish a “willful” or “contumacious” failure to provide discovery and, therefore,
denied defendant's request for an order striking the complaint and dismissing the action pursuant to CPLR 3126(3).
While recognizing that the matter did not involve a failure to provide court ordered discovery, the court observed that
plaintiff could not simply ignore the stipulation's “self-executing” preclusion provision. The court also emphasized
that plaintiff's opposition made no attempt to establish a reasonable excuse for its delay and did not claim that it
attempted to obtain an extension of time to respond before the deadline expired. “Had it done so, and had defendant
refused to agree, a very different balance would be presented. Principles of civility, so critical to civil litigation, would
normally dictate the routine granting of a requested extension of time, upon a timely request.” Id.
Under the circumstances, the Court concluded that plaintiff was bound to the terms of the stipulation and, therefore,
“precluded from offering such evidence not provided during the pendency of the action.” Id. at *2; see CPLR 3126(2).
C3126:6 Sanction for Disobedience of Mere Notice and “Good Faith” Affidavit Requirement.
If a judge makes a “ruling” that a party must answer a given question at a deposition and the ruling is “willfully”
disobeyed, CPLR 3126 will support a sanction motion notwithstanding that the ruling has not been reduced to a formal,
written order. See Commentary C3124:4. Here, at least, the disobedience has been directed against an instruction of
the court.
But prior to 1978, the question arose whether CPLR 3126 may be invoked upon the disobedience of a mere disclosure
notice without any prior court application. The question was an important one because notice is the most common
method of seeking disclosure and, indeed, is described by the CPLR as the “normal method.” CPLR 3102(b). It has
even been held, for this reason, that a motion for an order to compel disclosure under CPLR 3124 is premature if
brought on before attempting to seek disclosure by mere notice. See Commentary C3102:2.
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Some early cases held that the seeking party, after disobedience of the notice, would first have to get a disclosure
order under CPLR 3124, waiting for disobedience of the order before moving to invoke a penalty under CPLR 3126.
See, e.g., Gaffney v. City of New York, 41 Misc.2d 1049, 247 N.Y.S.2d 419 (Sup. Ct., Queens Co. 1964). The First
Department took the position at the outset that the “wilfully fails” clause of CPLR 3126 can support a sanction motion
directly upon the disobedience of a mere notice, Coffey v. Orbachs, Inc., 22 A.D.2d 317, 254 N.Y.S.2d 596 (1st Dep't
1964), and the Second Department followed suit. Goldner v. Lendor Structures, Inc., 29 A.D.2d 978, 289 N.Y.S.2d 687
(2d Dep't 1968). Caselaw thus settled quickly enough on the conclusion that the sanctions for nondisclosure offered
by CPLR 3126 are available for the disobedience of a mere notice without the invariable necessity of first obtaining
a court order directing the disclosure. In this instance, the movant will need to establish that a party “willfully” failed
to disclose information which “ought to have been disclosed pursuant to ... article [31].” A party's repeated failure to
comply with a deposition notice would be such an example.
A 1978 amendment codified the above caselaw by adding the phrase “pursuant to notice duly served” in the opening
paragraph of CPLR 3126. The 1993 amendments to the disclosure article, which altered this language, muddied the
waters in this area. CPLR 3101(h) was an item added as part of the 1993 amendments package. See Commentary
C3101:49. The provision requires the supplementation of responses to disclosure in certain circumstances. Id. The
supplementation requirement is imposed on each party automatically; no court order need be sought and no notice or
demand need be made. Because the supplementation requirement is automatic, not depending on the invocation of
any particular implementing tool--like a notice of some kind--it was thought that it might fall beyond the language of
CPLR 3126 and, thus, not be able to rely on the penalties of that section to back it up. Although the 1993 amendment
to CPLR 3126 struck out the reference to a disclosure that should have been made “pursuant to notice duly served,”
the statute now refers instead to any disclosure that should have been made “pursuant to this article.” This broader
language clearly picks up the supplementation disclosures called for by CPLR 3101(h), while still retaining the rule
that sanctions under CPLR 3126 can be imposed for disobedience of a mere notice.
The 1993 amendments to the disclosure article also included amendments to CPLR 3122. As already noted elsewhere,
the last sentence in CPLR 3122(a) now appears to provide two exceptions to the rule allowing sanctions to be
imposed for violation of a disclosure notice. See, e.g., Commentary C3124:6. It appears that a party seeking to compel
compliance with a disclosure notice served pursuant to CPLR 3120 or 3121 must move under CPLR 3124 in the
first instance. Id.
The Second Department has more recently held that a defendant is not entitled to dismissal of the complaint under
CPLR 3126(3) “without first moving to compel the deposition she seeks, accompanied by an affirmation that she
made a good faith effort to resolve the discovery dispute.” Diel v. Rosenfeld, 12 A.D.3d 558, 784 N.Y.S.2d 379 (2d
Dep't 2004) (citation omitted); see Charter One Bank v. Houston, 300 A.D.2d 429, 430, 751 N.Y.S.2d 573 (2d Dep't
2002) (defendants were not entitled to sanctions under CPLR 3126 without first moving to compel plaintiff to produce
the bill of particulars, accompanied by an affirmation that a good faith effort was made to resolve the dispute). It is
doubtful, however, that the Second Department has established a blanket rule in this regard. In Cestaro v. Chin, 20
A.D.3d 500, 799 N.Y.S.2d 143 (2d Dep't 2005), for example, the court reversed the trial court's order under CPLR
3126 dismissing the complaint against several defendants. The basis for the reversal was not the failure of defendants
to move in the first instance under CPLR 3124, but rather the failure to support the CPLR 3126 motion with an
affirmation of a good faith effort to resolve the discovery disputes as required by section 202.7 of the Uniform Rules.
See Practice Commentaries C3102:2, C3103:3A, C3124:1 (discussing application of 22 N.Y.C.R.R. § 202.7 in various
contexts). The affirmation must be detailed in nature, as the court stressed in Chin. See 22 N.Y.C.R.R. § 202.7(c).
Based on the above, it is apparent that if a party seeking disclosure resorts to CPLR 3126 in the first instance, she must
support the motion with an affirmation under section 202.7 sufficiently detailing the efforts made to resolve the issues
raised in the motion. If, however, the party has obtained an order under CPLR 3124 in the first instance, and supported
the 3124 motion with an affirmation complying with section 202.7, is a second affirmation necessary to support the
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subsequent motion under CPLR 3126? Section 202.7(a) appears to require the affirmation because the CPLR 3126
motion is one “relating to disclosure.” The affirmation in these circumstances can likely satisfy the Uniform Rule by
merely stating there is “good cause” why no conferral was made with opposing counsel to resolve the issues on the
motion. If the affirmation supporting the CPLR 3126 motion references (1) the good faith effort made to resolve the
dispute prior to the CPLR 3124 motion, (2) the service of the order emanating from that prior motion, and (3) the
opponent's noncompliance with the order, there would generally be good cause for not making a further attempt to
resolve the dispute with the recalcitrant party.
C3126:7 Disobedience Must Be Shown Willful.
The court will not impose a sanction under CPLR 3126 unless the party's omission to disclose can be shown to be
a willful one. If the party can excuse the omission and show that it is impossible to make the particular disclosure,
there will be no punishment imposed. If the excuse is a good one, but relates only to time, the court will postpone
the disclosure, perhaps by making a conditional order. See Commentary C3126:10, below. The resisting party must
in any event be prepared to show itself innocent of wrongdoing or complicity. A party who is itself responsible for
making a previously possible disclosure impossible will face a sanction. See Commentary C3126:8B (“Sanction for
Spoliation of Evidence”), below.
Although the adverb “willfully” in the statute relates to the disobedience of something other than a court order, as a
practical matter it applies to a court order as well. If a disclosure directed by court order can be shown impossible to
carry out, a sanction will often not be imposed under CPLR 3126, but this scenario is a rare one.
It is frequently difficult to ascertain if a party has “willfully” failed to provide disclosure such that an award of
sanctions is appropriate under CPLR 3126. In Mann v. Cooper Tire Corporation, 33 A.D.3d 24, 816 N.Y.S.2d 45
(1st Dep't 2006), the First Department reviewed an order partially denying plaintiffs' motion to compel disclosure.
The court considered plaintiffs' allegations that defendant's failure to comply with disclosure requests was part of a
“programmed response to discovery” in other cases. Id. at 27, 816 N.Y.S.2d at 49. The plaintiffs produced five court
orders in five different lawsuits in which both state and federal courts held that defendant engaged in “bad faith”
and “wilful disobedience” during discovery. Id. The First Department noted that these other courts concluded that
defendant had improperly withheld documents, willfully concealed evidence, willfully concealed the existence of
discoverable information, and destroyed documents it knew or should have known would be material in litigation.
The decision in Mann apparently involved a motion to compel under CPLR 3124, not a motion for sanctions under
CPLR 3126. In ruling that plaintiff was entitled to much of the information sought, the court appeared to be heavily
influenced by the findings in other actions that defendant engaged in willful disobedience in the discovery process.
Mann's reasoning can logically be extended to motions under CPLR 3126 and it may therefore be appropriate to
consider a party's abuse of the disclosure process in another similar action in determining if that party willfully failed
to provide disclosure in the action before the court. In close cases, a party's repeated violations in other actions should
tip the scales in favor of an order for penalties under CPLR 3126. In this age of the Internet and computerized legal
research, discovery abuses in other cases will be easier to uncover.
There are many decisions on the books, however, where the courts do not hesitate to find that a party “willfully”
failed to comply with disclosure. The First Department in particular has rather candidly taken up the cudgels with the
Court of Appeals in its crusade against sloppy practice and disclosure abuses, discussed in further detail below. See
Commentary C3126:8A, below. In Figdor v. City of New York, 33 A.D.3d 560, 561, 823 N.Y.S.2d 385, 386 (1st Dep't
2006), the court concluded that defendant New York City's “response to the myriad discovery orders entered in this
action over the course of some two years has been inexcusably lax.” The court observed that even though responses
“trickled in with the passage of each compliance conference, the cavalier attitude of defendant, resulting as it has in
substantial and gratuitous delay and expense, should not escape adverse consequence.” Id. (citation omitted)
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The First Department modified supreme court's denial of plaintiff's motion to strike defendant's answer for failure
to comply with court ordered discovery and issued a conditional order granting the motion unless defendant paid
plaintiff's attorney $10,000. That is a rather significant sum in this context.
The court concluded with a clarion call to the trial bench:
We take this opportunity to encourage the IAS courts to employ a more proactive approach in such circumstances; upon
learning that a party has repeatedly failed to comply with discovery orders, they have an affirmative obligation to take such
additional steps as are necessary to ensure future compliance.
Id. There can be little doubt that the conditional order striking the defendant's answer, coupled with the hefty sanction, achieved
this goal.
As demonstrated by a review of dozens of decisions citing to Figdor, the First Department's message is having an
impact. This is particularly so in Bronx County Supreme Court, where several sanctions have been imposed against
New York City in other actions. See, e.g., Young v. City of New York, 104 A.D.3d 452, 960 N.Y.S.2d 116 (1st Dep't
2013) (issuing conditional order striking defendants' answer unless defendants paid plaintiffs' attorney $5,000); Miller
v. City of New York, 2007 WL 1238601 (Sup. Ct., Bronx Co. 2007) (court grants motion striking defendant's answer
and additional costs and fees of $2,500).
There are instances in which there is some cooperation from a party in the disclosure process, but a CPLR 3126 penalty
is still imposed for noncompliance in another aspect of disclosure. For example, in BDS Copy Inks, Inc. v. International
Paper, 123 A.D.3d 1255, 999 N.Y.S.2d 234 (3d Dep't 2014), the appellate court ruled that the supreme court did not
abuse its discretion by striking plaintiffs' complaint under CPLR 3126(3). The record confirmed that during a period
of twenty-one months, the court met with counsel for the parties on at least six occasions and issued at least two
orders extending plaintiffs' time to comply with their disclosure obligations. Plaintiffs argued that they complied with
defendant's demands by repeatedly offering the defendants the opportunity to search through documents contained in
60 to 80 banker's boxes stored in a warehouse. Plaintiffs continued to maintain that this response was adequate, even
after the court made it clear that it was insufficient. The BDS court acknowledged that plaintiffs did provide some
documents in response to the defendant's disclosure demands and produced its principal at a deposition. Nonetheless,
the Third Department ruled that “[t]his limited cooperation does not necessarily preclude a finding of willful and
contumacious behavior.” Id. at 1256, 999 N.Y.S.2d at 237 (citation omitted).
Based on the above, the appellate division concluded that “[t]he record demonstrates ‘[a] pattern of noncompliance’
sufficient to support Supreme Court's finding that plaintiffs' conduct was willful.” Id. at 1257-58, 999 N.Y.S.2d at 236.
This was especially so given the trial court's broad discretion to remedy disclosure violations. Noting that a disclosure
sanction “is not disturbed in the absence of a clear abuse of discretion,” the Third Department affirmed the order
striking plaintiffs' complaint. Thus, plaintiffs' alleged damages in the amount of $1,500,000 were likely forfeited.
A more recent decision from the Third Department also involved a plaintiff who compromised their claim by failing
to satisfy disclosure obligations and presents a helpful discussion on the “willfulness” standard. In Citibank, N.A.
v. Bravo, 140 A.D.3d 1434, 34 N.Y.S.3d 678 (3d Dep't 2016), plaintiff bank commenced a foreclosure action on
defendants' residential real property, which was mortgaged for approximately $82,600. Defendants' answer alleged
that plaintiff was not the holder of the note, a common affirmative defense in the mortgage foreclosure world. The
Third Department recounted “a series of delays resulting primarily from conduct by plaintiff and its attorneys which
prompted two preclusion motions by defendants ....” Id. at 1435, 34 N.Y.S.3d at 679. The supreme court granted the
second motion and issued an order under CPLR 3126(2) precluding plaintiff from offering proof of indebtedness as
alleged in the complaint.
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Quoting from its decision in BDS, the court again pronounced that “[w]here a trial court determines that a party
has failed to comply with its discovery obligations, it has broad discretion to remedy the violation.” Id. at 1435, 34
N.Y.S.3d 679-80 (citation omitted). With regard to establishing the “willfulness” required to impose sanctions under
CPLR 3126, the court noted that “[a] pattern of noncompliance and delay can give rise to [such] an inference.” Id. at
1435, 34 N.Y.S.3d 680. Among the facts demonstrating a pattern of noncompliance by plaintiff were: 1) its refusal
to appear for a deposition, 2) the cancelling of depositions at the last minute, 3) a missed CPLR 3408 court-ordered
mandatory settlement conference, 4) a failure to comply with a court-ordered deposition deadline, and 5) the confusion
and delay caused by plaintiff's inadequate and unclear effort to substitute counsel.
That's quite a collection of disturbing facts, and it no doubt disturbed the supreme court, causing it to issue a CPLR
3126(2) order precluding plaintiff from offering proof of indebtedness as alleged in the complaint. In that the order was
within the broad discretion possessed by trial courts in imposing penalties for a willful failure to disclose, the Third
Department affirmed it. While the plaintiff's action was not dismissed, the writing was on the wall because plaintiff
was now precluded from proving the facts necessary to establish its right to foreclosure. The defendants, armed with
the affirmed order of preclusion, subsequently moved for summary judgement. The court granted the motion and the
complaint was dismissed, with prejudice. Moreover, the mortgage was discharged and cancelled. Citibank, N.A. v.
Bravo, 55 Misc.3d 879, 54 N.Y.S.3d 523 (Sup. Ct., Tompkins Co. 2017).
There is an important difference in the CPLR 3126 context between disobedience of a mere notice, and disobedience
of a court order. If the disclosure was previously directed to be made by a court order, whether by motion under CPLR
3124 or 3103 or any other provision, the relevance of the datum or thing under the terms of CPLR 3101(a) and the
feasibility of obeying the order were presumably decided on that application. Unless that order was made ex parte, or
something occurring afterwards impeded the disclosure, the findings and conclusions that resulted in the order would
not be reviewed again on the CPLR 3126 motion. An application under CPLR 3126 predicated on the disobedience
of a mere notice, on the other hand, presents the issues of relevance under CPLR 3101(a) and feasibility to the court
for the first time, diminishing the likelihood that a CPLR 3126 sanction will be imposed outright. It is highly probable
that a conditional order will be issued in these circumstances. See Commentary C3126:10, below.
Finally, a party resisting disclosure must be reminded that it is important to raise all relevant objections to a disclosure
device promptly. See, e.g., CPLR 3122(a), 3133(a). If the disclosure is unwarranted or unfeasible, the resisting party
should serve timely objections or promptly move for a protective order under CPLR 3103(a). See BDS Copy, 123
A.D.3d at 1257, 999 N.Y.S.2d at 236 (affirming order striking plaintiffs' complaint under CPLR 3126(3) where, among
other things, the plaintiffs argued that defendants' document demand was overly broad, but failed to assert objections
to the demand as required by CPLR 3122(a)). The resisting party who waits for the seeking party to move under
CPLR 3126 before stating objections may forfeit them. See Commentaries C3103:3, C3122:1.
C3126:8 Which Sanction to Impose?
The numbered subdivisions of CPLR 3126 contain various sanctions from which the court may choose. These include
a resolution order (paragraph 1), a preclusion order (paragraph 2), and a stay, dismissal or default order (paragraph
3). The list is not exhaustive. The court is empowered to make such orders “as are just,” and there is no priority even
among the items explicitly set forth.
The general rule is that the court will impose a sanction commensurate with the particular disobedience it is designed
to punish, and go no further than that. See Chowdhury v. Hudson Valley Limousine Service, LLC, 162 A.D.3d 845,
___ N.Y.S.3d ___, (2d Dep't 2018). An outright default judgment against the resisting party under CPLR 3126(3),
the equivalent of the death penalty in civil litigation, should be reserved only for those instances in which a party
has refused to submit to any disclosure at all, such as where the party repeatedly refuses to appear for a deposition
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or willfully fails to turn over any documents in response to a CPLR 3120 demand. There, the recalcitrance does
not normally single out any particular item of disclosure and does not enable the court to construct a more specific
(and more limited) resolving or preclusion order under paragraph 1 or 2 of CPLR 3126. When the resistance is that
pervasive, affecting everything in that party's posture in the litigation, the ultimate remedy of a default under CPLR
3126 can be directed. This is so whether the resisting party is the plaintiff, where the default will take the form of
a dismissal of the complaint, e.g., Laverne v. Incorporated Village of Laurel Hollow, 18 N.Y.2d 635, 272 N.Y.S.2d
780 (1966), or the defendant, where the default will establish the liability and leave only the damages for assessment.
E.g., James v. Powell, 26 A.D.2d 525, 270 N.Y.S.2d 789 (1st Dep't 1966), rev'd on other grounds 19 N.Y.2d 249,
279 N.Y.S.2d 10 (1967).
But where only designated matters have been sought, and these do not go to the essence of the case but to only a
part of it, the remedy should not normally be a default. Where, for example, a corporate defendant refused to produce
certain books in response to a demand similar to a discovery notice or order under CPLR 3120, the court modified a
lower court order striking out the defendant's answer and reshaped it into a preclusion order, with the defendant being
precluded from maintaining that the value of certain stock was less than X dollars, to which datum the disclosure
related. Feingold v. Walworth Bros., 238 N.Y. 446, 144 N.E. 675 (1924); see also Oak Beach Inn Corp. v. Babylon
Beacon, Inc., 62 N.Y.2d 158, 165-67, 476 N.Y.S.2d 269, 272-74 (1984).
Even if the resistance is directed to a single item, however, it may happen that a default will be in order in some
cases, as where the entire case depends on that item. In Feingold, other and separable issues remained to which the
disclosure did not relate and it was therefore feasible to construct a limited preclusion order as is now authorized
under CPLR 3126(2). The question of which sanction to impose turned on the separability of the issue upon which
disclosure was sought, and then improperly refused, from other issues in the case.
If the defendant is the refusing party, and the refusal goes to the whole case rather than a separable issue, an order
“staying further proceedings until the [CPLR 3126] order is obeyed,” as is authorized under CPLR 3126(3), would
simply hold the plaintiff up. In these circumstances, only the default of paragraph 3 remains as a meaningful remedy.
A stay may be appropriate, however, when the plaintiff is the recalcitrant party. If it is apparent that this remedy would
only cause the case to hang fire indefinitely, it would not be fair to the defendant to have the cloud of this lawsuit
lingering over its head. Default, here resulting in a dismissal, would also be the preferable remedy. These examples
account for the fact that the stay sanction in CPLR 3126(3) is rarely, if ever, used.
A defendant may invoke the privilege against self-incrimination if the disclosure would lead to that, and a refusal by
a defendant to submit to an examination on that ground will not invoke a sanction. Cf. CPLR 3123(a) (party need not
answer admissions if party would be disqualified as witness concerning them based on privilege); see Commentary
C3123:5. But that is not true of the plaintiff. The self-incrimination privilege does not relieve a plaintiff of the sanction
because it was the plaintiff who invoked the court's jurisdiction in the first place and the privilege can't be used as a
sword. Levine v. Bornstein, 6 N.Y.2d 892, 190 N.Y.S.2d 702 (1959); see Batista v. City of New York, 15 A.D.3d 304,
306, 790 N.Y.S.2d 445, 447 (1st Dep't 2005).
The first enumerated sanction listed in CPLR 3126(1) is a resolving order, which is an order designating “that the
issues to which the information is relevant shall be deemed resolved for purposes of the action in accordance with
the claims of the party obtaining the order.” CPLR 3126(1). This sanction does not appear to be imposed with the
same frequency as those authorized under CPLR 3126(2) and (3), but a slip and fall case, Osterhoudt v. Wal-Mart
Stores Inc., 273 A.D.2d 673, 709 N.Y.S.2d 685 (3d Dep't 2000), is a good example of its application. The key issue
was whether the defendant, a store, had notice of the spilled substance which caused the plaintiff to fall. The plaintiff
started efforts to get data reflecting on the notice issue by asking the defendant for the names of witnesses and any
statements or reports reflecting on the accident. The defendant said there were none but that it would continue looking
and tell the plaintiff if it found anything. Presumably it found nothing, because it didn't respond. Seven months later,
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plaintiff served further notices with a similar mission, and a month later sent still another notice. No response was
provided by the defendant. When the defendant's store manager testified at the trial, however, he had with him the
very documents the plaintiff had been seeking all along.
The plaintiff moved for a mistrial and the court reserved ruling. Ultimately the plaintiff won a $125,000 verdict, and
only after that did the trial court, finding the defendant guilty of bad faith in disclosure, grant the mistrial. It doesn't
appear whether the plaintiff, having meanwhile won a $125,000 verdict based on the defendant's misconduct, still
wanted the mistrial.
The important point for CPLR 3126 purposes is the appellate division's statement that the punishment that the trial
court should have meted out during the trial, when that key moment arrived and the court was made aware of the
defendant's recalcitrance, was not a mistrial. Rather, the court should have issued an order under CPLR 3126(1)
establishing that the defendant did have notice of the spill, thereby relieving the plaintiff from having to prove it. The
trial court could have imposed a money sanction on the defendant, but didn't because it said it would amount to “only
paltry penance and deliver a sting unlikely to penetrate in proportion to its purpose.” Id. at 674, 709 N.Y.S.2d at 687.
On that point, one may respectfully disagree. The court could have imposed a money sanction under CPLR 3126,
not as an alternative to the resolving order, but in addition to it. The sanction could have consisted of an assessment
representing the time and effort of plaintiff's counsel in pursuing the disclosure and in establishing notice.
That would have been a compensatory sanction, clearly allowed by CPLR 3126 and its caselaw. And if a punitive
sanction were needed, as on the facts it appeared to be, the court could have invoked the sanctions available under
Rule 130-1 in addition to CPLR 3126. Rule 130-1 applies when a party has been guilty of frivolous conduct. See
Siegel & Connors, New York Practice § 414A. Defendant's conduct in Osterhoudt surely qualified as “frivolous”, 22
N.Y.C.R.R. § 130-1.1(c) (defining frivolous conduct), and the rule allows a punitive sanction of up to $10,000. 22
N.Y.C.R.R. § 130-1.2. That, plus the compensatory sanction, plus the resolving order, could start to make a little dent
in any defendant, and when made the norm in all such cases, word will get around. One wonders if the defendant in
Osterhoudt would have behaved in a federal action as it did in this state court action. The federal counterpart provision
to Part 130 is Rule 11 of the Federal Rules of Civil Procedure, which has no cap, and has been known to make a
dent of major significance.
Yet a further procedural tidbit in Osterhoudt is that before she had secured all the disclosure she needed, the plaintiff
had filed a note of issue. The disclosure business should have been concluded before that, since the filing of the note of
issue, accompanied by the required certificate of readiness, represents that disclosure is complete. See 22 N.Y.C.R.R.
§ 202.21; see Commentary C3102:3. The plaintiff should have first moved for a CPLR 3126 resolving order, and
only afterwards filed the note of issue.
There is a big catch here, traceable to the court's very propensity, upon its first involvement in disclosure resistance, to
give the resister a second chance in a conditional order. While the appellate division in Osterhoudt says the resolving
order was the appropriate step, it is not unlikely, had the plaintiff moved for that step before filing the note of issue,
that the trial judge would have refused it in favor of the second chance option in a conditional order.
This establishes a problem trial courts need to consider: should they stop making the second chance conditional
order the standard option? At least on facts like those in Osterhoudt, strong arguments can be made that the
immediate resolving order should be the standard. Consistent resort to that remedy could make the resolving order
the “dentmaker-in-chief” in these disclosure skirmishes.
As will be seen below in Commentaries C3126:10 and C3126:11, the usual judicial reaction when a mere notice (as
compared to a court order) has been disobeyed is to allow the party another chance to make the disclosure through
a conditional order that may also include a money sanction. A dismissal under CPLR 3126 may ultimately result for
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the disregard of a notice, however, when the circumstances warrant it. See, e.g., Wolfson v. Nassau County Med. Ctr.,
141 A.D.2d 815, 530 N.Y.S.2d 27 (2d Dep't 1988) (plaintiff failed for more than two and one half years to respond
to interrogatories).
While the proposition may appear to be a startling one, a party moving pursuant to CPLR 3126 may be in a far better
position if she obtains an order of preclusion under CPLR 3126(2) rather than an outright dismissal of the action under
CPLR 3126(3). Several Second Department decisions, discussed in detail in Commentary C3126:13, below, highlight
the point. See Daluise v. Sottile, 40 A.D.3d 801, 837 N.Y.S.2d 175 (2d Dep't 2007); Aguilar v. Jacoby, 34 A.D.3d
706, 827 N.Y.S.2d 77 (2d Dep't 2006); Kalinka v. Saint Francis Hosp., 34 A.D.3d 742, 827 N.Y.S.2d 75 (2d Dep't
2006). This paradox is perpetuated in Rosen v. Levy, 2008 WL 660435 (Sup. Ct., Bronx Co. 2008), where plaintiff's
original suit for personal injuries was dismissed under CPLR 3126(3) for failure to provide disclosure. Plaintiff then
commenced a second action against the same parties asserting identical claims. Predictably, defendants moved for an
order under CPLR 3211(a)(5) dismissing the second action as barred by res judicata and collateral estoppel.
The Rosen court noted that “where an action is dismissed for a plaintiff's failure to provide discovery, said dismissal
is not generally a dismissal on the merits and as such does not bar the commencement of a subsequent action.” Rosen,
2008 WL 660435 at *4. In that the prior action did not conclude with an order precluding plaintiff from offering
evidence at trial, the dismissal was not on the merits and did not bar the instant action on the grounds of res judicata
and/or collateral estoppel.
This conclusion in Rosen is supported by the 1985 Court of Appeals decision in Maitland v. Trojan Electric &
Machine Company, Inc., 65 N.Y.2d 614, 491 N.Y.S.2d 147 (1985), in which the Court held that when “a plaintiff's
noncompliance with a disclosure order does not result in a dismissal with prejudice, or an order of preclusion or
summary judgment in favor of defendant so as to effectively close plaintiff's proof, dismissal resulting from the
noncompliance is not a merits determination so as to bar commencement of a second action.” Id. at 615-16, 491
N.Y.S.2d at 147.
Maitland and Rosen represent the rare situation in which a second action, commenced after a dismissal of a prior
identical action under CPLR 3126(3), is not met by the statute of limitations defense. If the statute of limitations
has expired in the interim and plaintiff must rely on CPLR 205(a)'s six-month extension to commence the second
action, that safety net will now likely be out of reach after the Court of Appeals holding in Andrea v. Arnone,
Hedin, Casker, Kennedy & Drake, Architects & Landscape Architects, P.C. [Habiterra Assoc.], 5 N.Y.3d 514, 806
N.Y.S.2d 453 (2005). In Andrea, the Court concluded that an action dismissed under CPLR 3126 for failure to comply
with disclosure obligations is classified as a dismissal for “neglect to prosecute,” which is denied CPLR 205(a)'s
indulgence. Id. at 518, 806 N.Y.S.2d at 454. As discussed below, an amendment to CPLR 205(a) effective July 7,
2008 now requires that a judge dismissing plaintiff's action under CPLR 3126(3) “set forth on the record the specific
conduct constituting the neglect, which conduct shall demonstrate a general pattern of delay in proceeding with the
litigation.” See Commentary C3126:13, below.
There are several important lessons to be derived from the decisions discussed above. First, any plaintiff who allows
a case to be dismissed pursuant to CPLR 3126 in the aftermath of the crusade waged by the Court of Appeals against
sloppy practice is skating on very thin ice. See Commentary C3126:8A, below. No party, plaintiff or defendant, wants
to be involved in the next battle on this front. If the Court has an opportunity to address this specific issue and to
reexamine the 1985 holding in Maitland, strong arguments can be made that a different conclusion is warranted in
this era. Furthermore, most cases dismissed under CPLR 3126 are personal injury cases, subject to a three-year statute
of limitations. It is the extremely rare case in which time remains on the original statute after a CPLR 3126 dismissal
and a plaintiff does not need to rely on CPLR 205(a) in the second action.
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As for the defendant, any motion made under CPLR 3126 should include a request for preclusion under CPLR 3126(2),
assuming such relief is warranted, and a request that the dismissal be “with prejudice.” See, e.g., In re Estate of Porter,
64 Misc.2d 1016, 316 N.Y.S.2d 504 (Sur. Ct., New York Co. 1970) (court dismissed petitioner's claim based on CPLR
3126(3) “with prejudice” where he refused to appear for examination or to answer certain interrogatories). If the order
contains this form of relief, it will allow the defendant to raise the bar of res judicata in the second action, even if it is
still timely under the original statute of limitations. If a party is moving under CPLR 3126(3) for an order dismissing
the complaint based on a failure to comply with disclosure, she should also remind the judge that in addition to seeking
an order of dismissal, she is requesting that the judge outline: 1) “the specific conduct constituting the neglect” and,
2) plaintiff's “general pattern of delay in proceeding with the litigation.” CPLR 205(a). As noted in the discussion in
Commentary C3126:13, below, that will satisfy the new requirements in CPLR 205(a). Furthermore, if the second
action must rely on CPLR 205(a)'s six-month extension, the defendant must be sure to raise the defense of statute of
limitations in a CPLR 3211(a) pre-answer motion to dismiss or as an affirmative defense in the answer. This defense
was apparently not interposed in Maitland, Aguilar and Rosen, and one wonders if it was waived.
As Professor Siegel correctly observed, the reasoning in Rosen amounts “to a kind of topsy-turvy application of ...
CPLR 3126,” in which the seemingly most severe sanction of dismissal has far less utility than an order of preclusion.
See Res Judicata Does Not Bar Second Action Where First Was Dismissed for P's Disclosure Resistance, 196 Siegel's
Practice Review 2 (2008). In these situations, it may prove best for the defendant to take an inch, rather than a mile.
An order of preclusion under CPLR 3126(2), or even an order deeming certain issues in the case to be resolved under
CPLR 3126(1), can provide grounds for a motion for summary judgment on the merits. If such a motion is granted,
it will pave the way for dismissal of any identical second action on res judicata grounds, regardless of when it is
commenced.
C3126:8A The Court of Appeals Crusade Against Sloppy Practice and Failure to Adhere to Deadlines.
During the period bordering the turn of the century, the New York Court of Appeals demonstrated conviction in their
position that statutes, court rules, and orders can rarely be ignored without significant consequences. After the first
thirty years of the CPLR's reign, there were many who maintained that the New York State courts had been too lax
in enforcing procedural rules and court orders, especially when compared to the federal courts. At the beginning of
the twenty-first century, with the CPLR in the midst of its fifth decade, it appeared that the pendulum in the state
courts was swinging back in the direction of stricter enforcement of deadlines, regardless of their source. See, e.g.,
Brill v. City of New York, 2 N.Y.3d 648, 781 N.Y.S.2d 261 (2004) (holding that statutory deadlines, like court orders,
cannot be ignored without significant consequences); Miceli v. State Farm Mut. Auto. Ins. Co., 3 N.Y.3d 725, 726-27,
786 N.Y.S.2d 379, 380 (2004) (“As we made clear in Brill, and underscore here, statutory time frames--like courtordered time frames--are not options, they are requirements, to be taken seriously by the parties. Too many pages of
the Reports, and hours of the courts, are taken up with deadlines that are simply ignored.”); Andrea, 5 N.Y.3d at 521,
806 N.Y.S.2d at 457 (“Litigation cannot be conducted efficiently if deadlines are not taken seriously, and we make
clear again, as we have several times before, that disregard of deadlines should not and will not be tolerated ....”).
When a case involving a failure to provide disclosure made its way to the Court of Appeals during this period, a
relatively rare event, it was usually a bad omen for the recalcitrant party.
One could trace the Court of Appeals' crusade to eradicate sloppy practice back to the 1999 decision in Kihl v. Pfeffer,
94 N.Y.2d 118, 700 N.Y.S.2d 87 (1999), which calls for trial courts to take a stricter stand against a party who has been
recalcitrant in providing disclosure. Most of the dispositions under CPLR 3126 determine the appropriate sanction to
apply for resistance to disclosure requirements and are discretionary. This means that the appellate division is usually
the court of last resort in these cases on these issues. For this reason, it is rare for a CPLR 3126 issue to reach the
Court of Appeals. When such an issue does reach the Court, it can normally do no more than determine whether the
appellate division disposition was within the outer borders of discretion. The CPLR 3126 determination will only be
overturned if it falls beyond whatever the Court of Appeals finds to be the outer limits of discretion in the particular
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situation. Passing the outer borders of discretion makes the exercise an “abuse” of discretion, and that's an issue of
law that the Court of Appeals will review.
It is rare indeed for any appellate court to reverse a sanctions award under CPLR 3126 based on a party's failure to
comply with disclosure obligations. The nature and degree of disclosure sanctions imposed under CPLR 3126 are
vested in the broad discretion of the trial court, and the appellate courts have frequently cautioned that they will rarely
disturb the exercise of that discretion. See, e.g., Arts4All, Ltd. v. Hancock, 54 A.D.3d 286, 286 863 N.Y.S.2d 193, 194
(1st Dep't 2008) (“[S]ubstantial deference should be accorded to the trial court's considerable discretion to compel
compliance with discovery orders, and, absent clear abuse, a penalty imposed in accordance with CPLR 3126 should
not readily be disturbed ....”), aff'd 12 N.Y.3d 846, 881 N.Y.S.2d 390 (2009). Yet in Merrill Lynch, Pierce, Fenner &
Smith, Inc. v. Global Strat Inc., 22 N.Y.3d 877, 880, 976 N.Y.S.2d 678, 679 (2013), the Court found a clear abuse of that
discretion and vacated a $98 million default judgment because the penalty “was not commensurate with the alleged
disobedience, i.e., failure to produce documents that [plaintiffs] claimed were in the [defendant]s' possession ....” The
Court emphasized that plaintiffs originally sought a far lesser penalty, the depositions of the individual defendants,
to ascertain whether they complied with the disclosure demands. In addition, the Court found that the report of the
referee to whom the matter was referred contained no basis for his conclusion that the individual defendants had
willfully failed to comply with plaintiffs' disclosure demands. The Court remitted the matter to supreme court for “the
imposition of an appropriate sanction, should it determine that a sanction is warranted.”
In Kihl, however, there was no abuse of discretion. The appellate division found a plaintiff's excuses for prolonged
delays in responding to court-ordered disclosure in a personal injury case to be inadequate and upheld the trial court's
dismissal of the action. There being no abuse, the Court of Appeals affirmed. The significance of the decision is in
the enthusiasm with which the Court did so, taking the rare occasion to address a CPLR 3126 disposition to warn the
bar, in essence, that however attitudes may differ among the appellate division, and however infrequent the occasion
may be for the Court of Appeals to get into the subject, it will, whenever the occasion is at hand, take a dim view
of resistance to disclosure. The opinion indicates that the Court will do whatever is necessary to discourage such
conduct, especially in a case involving court-ordered disclosure.
The Court in Kihl only had to affirm the appellate division dismissal. It could have done so in a mere memorandum
referring to the appellate division decision, but, as indicated, it chose to make the case an example and a forum for the
warning. The case was before the Court on an appeal as of right because there had been two dissents in the appellate
division. See CPLR 5601(a); Siegel & Connors, New York Practice § 527. Had the case been the more usual situation
in which it needed permission for leave to appeal under CPLR 5602(a), the Court would not likely have granted it
because the appellate division determination did not present a novel issue. See Siegel & Connors, New York Practice
§ 528. Forced to hear the case because it was up as of right, the Court took the appeal as an occasion to put the writing
on the wall, and with the desire that it would be read not only by litigants, but by the lower courts as well, hopefully
generating a less indulgent attitude about a party's recalcitrance in disclosure proceedings.
The disposition in Kihl was of the worst possible kind for a plaintiff: (1) it was an invocation of the ultimate sanction
under CPLR 3126, a dismissal, bypassing the other lesser penalties; and (2) it occurred when the original statute of
limitations on the plaintiff's claim had now expired, assuring that a new action would be barred by time. A CPLR
3126 dismissal usually will not receive the six months that CPLR 205(a) might otherwise allow for a new action after
the non-merits dismissal of an earlier one. See Commentary C3126:13, below. The result was the end of the case
as against the defendant that secured the dismissal, here the Honda company, with a malpractice action against the
plaintiff's attorneys lurking as a strong possible alternative.
Writing for the court in a unanimous opinion, Chief Judge Kaye declared that “[i]f the credibility of court orders and
the integrity of our judicial system are to be maintained, a litigant cannot ignore court orders with impunity.” Kihl, 94
N.Y.2d at 123, 700 N.Y.S.2d at 90. With specific reference to disclosure orders, the Court added that “we underscore
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that compliance with a disclosure order requires both a timely response and one that evinces a good-faith effort to
address the requests meaningfully.” Id.
The directions for disclosure in Kihl came from an order issued at a preliminary conference, a frequent source of such
orders. See 22 N.Y.C.R.R. § 202.12(d); Siegel & Connors, New York Practice § 77D. It called for the plaintiff to
respond to the defendant Honda's interrogatories within thirty days after receiving them. The court signed the order in
March of 1996 and Honda served its interrogatories the same day. There was no response from the plaintiff for some
five months. In September, Honda moved to compel compliance. When the plaintiff finally did respond, in December,
it appeared that the answers to a number of the questions were evasive or useless. One question sought specificity
with respect to the design defect that plaintiff claimed. Plaintiff merely reiterated that it claimed a design defect and
purported to “reserve their right to supplement this response prior to trial.” Kihl, 94 N.Y.2d at 121, 700 N.Y.S.2d at
89. The same form of response was submitted for other questions.
In March 1997, the trial court in Kihl issued an order dismissing the action under CPLR 3126(3) for nondisclosure, but
gave the plaintiff still more rope by making the order conditional on the plaintiff's answering the questions properly
within twenty days after service of a copy of the order. The plaintiff could have served the answers forthwith, without
even waiting for the defendant to serve the new order, but the plaintiff stood on its formal right to await the service.
This led to the embroilment of the court in issues about when the order was served and when the plaintiff received
it, with conflicting affidavits on both sides. Finally, in February of 1998, the trial court dismissed the complaint,
apparently adopting the defendant's version of the facts. That was the end of the plaintiff's case against Honda. The
appeals to the appellate division and the Court of Appeals confirmed the interment. See also New York State Law
Digest No. 480 (December, 1999).
In affirming the Second Department's dismissal of the complaint in this “all too familiar” scenario, the Court of
Appeals noted that “when a party fails to comply with a court order and frustrates the disclosure scheme set forth
in the CPLR, it is well within the Trial Judge's discretion to dismiss the complaint.” Kihl, 94 N.Y.2d at 122, 700
N.Y.S.2d at 90.
C3126:8B Sanction for Spoliation of Evidence.
Pegasus and the Adoption of Federal Law on Sanctions for Spoliation
In litigation today, parties commonly seek to impose penalties on an adversary based on the failure to preserve
materials that are relevant to the litigation, such as “electronically stored information” (ESI). The First Department's
pronouncements in VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 93 A.D.3d 33, 41, 939 N.Y.S.2d 321,
328 (1st Dep't. 2012), discussed below, relied heavily on federal law when outlining the penalties to be imposed on
a party who fails to satisfy its preservation obligations in a New York State action. In Pegasus Aviation I, Inc. v.
Varig Logistica S.A., 26 N.Y.3d 543, 547, 26 N.Y.S.3d 218, 219 (2015), the Court of Appeals essentially adopted
the standards set forth by the VOOM court in concluding that a party seeking sanctions for spoliation of evidence
must show: (1) that the party having control over the evidence possessed an obligation to preserve it at the time of
its destruction, (2) that the evidence was destroyed with a “culpable state of mind,” which would include negligence,
and (3) that the destroyed evidence was relevant to, or would have supported, the seeking party's claim or defense.
Furthermore, the Pegasus Court held that in resolving the second issue above, if the evidence is determined to have
been “intentionally or wilfully destroyed,” the relevancy of that evidence to the seeking party's claim is presumed
under the third prong of the inquiry. Id. If, however, the evidence is determined to have been “negligently destroyed,”
the party seeking spoliation sanctions must establish that the destroyed materials were relevant to their claim or
defense. Id. at 547-48, 26 N.Y.S.3d at 219; see Atiles v. Golub Corp., 141 A.D.3d 1055, 1057, 36 N.Y.S.3d 533, 536
(3d Dep't 2016) (after determining that “plaintiffs failed to prove that defendants intentionally or willfully destroyed
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[a portion of] the video while under obligation to preserve it,” court applied Pegasus and ruled that video footage
sought “was not ‘relevant to [plaintiffs'] claim ....’ ”).
It is not always a simple task to apply the above standards to a set of facts. The procedural history in Pegasus, which
includes two reversals and a dissent at both the appellate division and the Court of Appeals, makes the point. The
decision is discussed in further detail in Siegel & Connors, New York Practice §§ 367, 528, 529, 638. We will focus
here on the application of the above standards and the sanctions that can be imposed for spoliation.
The plaintiff in Pegasus sued a Brazilian air cargo company and, on an alter ego theory, the group that had been
judicially appointed with responsibility to administer and manage the company, referred to as the “MP defendants.”
Constrained by its precedent, the Pegasus Court engaged in a relatively limited review of the appellate division order
appealed from and concluded that the record comported more closely with the findings of the majority in the First
Department than it did with supreme court's findings. See id. at § 529. The Court ruled that the failure to institute a
litigation hold did not, standing alone, constitute gross negligence, as the supreme court held. “Rather, a party's failure
to institute a litigation hold is but one factor that a trial court can consider in making a determination as to the alleged
spoliator's culpable state of mind.” Pegasus, 26 N.Y.3d at 553, 26 N.Y.S.3d at 223; see also Chin v. Port Authority
of New York and New Jersey, 685 F.3d 135, 162 (2d. Cir 2012) (“We reject the notion that a failure to institute a
‘litigation hold’ constitutes gross negligence per se.”).
The Court stressed several factors considered by the appellate division in reaching its conclusion that the defendants'
failure to preserve ESI did not constitute gross negligence, including: (1) when the MP defendants were appointed to
manage the air cargo codefendant, there was no reason to believe that the company was not then receiving adequate
advice regarding preservation obligations from its own counsel, (2) the MP defendants adequately responded to all
disclosure requests served upon them, negating any inference that they were recklessly addressing plaintiff's demands,
(3) although the MP defendants “exercised practical control” over the codefendant, the record evidence indicated that
these parties “were separate entities, with each possessing their own offices, staff, operations and computer systems.”
Id. In sum, these “facts substantiated the Appellate Division's ultimate conclusion that, at most, the MP defendants'
failures amounted to a ‘finding of simple negligence.’ ” Id. (citation omitted).
As to the somewhat broader questions, the Court saw no reason to disturb the unanimous finding of the lower courts
that the MP defendants had sufficient control over the codefendant to trigger an independent duty on its part to preserve
the ESI being sought. Furthermore, there was no “basis to disturb the findings of fact by the Appellate Division that
the MP defendants were negligent in failing to discharge that duty.” Id. at 554, 26 N.Y.S.3d at 224.
Nonetheless, the Court did see fit to reverse and remit the matter to supreme court. The First Department erred,
it concluded, to the extent that it ruled that plaintiff had not attempted to make a showing that the unpreserved
information was relevant to its claims. The Court held that the appellate division “all but ignored” plaintiff's
arguments regarding the relevance of the documents. Id. Therefore, the Court remitted the matter to supreme court
“for a determination as to whether the negligently destroyed ESI was relevant to [plaintiff]'s claims against the MP
defendants and, if so, what sanction, if any, is warranted.” Id.
Finally, the Court addressed the adverse inference jury charge contained in NY PJI 1:77, entitled “General Instruction-Evidence--Failure to Produce Documents or Other Physical Evidence.” This charge permits, but does not require,
the jury to draw negative inferences from missing documents. Therefore, the Court noted that the First Department's
conclusion that delivering this charge amounted to an award of summary judgment to the plaintiff was inaccurate. The
Court also stressed that the charge was appropriate for cases in which the information has been negligently destroyed,
even if intentional conduct or gross negligence was not on the scene.
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The lengthy dissent in the Court of Appeals contained many points of agreement, including that the First Department's
VOOM decision set forth the applicable standards governing a request for spoliation sanctions. The major point
of disagreement centered on the issue of the defendant's “culpable state of mind.” The dissent argued that the MP
defendants were guilty of “gross negligence” in failing to preserve the information sought, rather than “simple
negligence.” Therefore, under VOOM, a presumption of relevance should arise as to the information that was destroyed
due to the MP defendants' gross negligence, thereby opening the door to sanctions.
Given the limited scope of the Court's review in Pegasus, it is difficult to ascertain the precedential value of the
decision. While the entire Court appeared to agree that the failure to impose a litigation hold is a factor that can
be considered in the determination of whether discovery sanctions should issue, the decision does not address the
circumstances under which the duty to impose a litigation hold arises. Furthermore, in a footnote, the majority in
Pegasus noted that because the appellate division did not address the issue of the duty to preserve the paper records
at issue, Court of Appeals analysis was limited to the missing ESI. Pegasus, 26 N.Y.3d at 551, n. 3, 26 N.Y.S.3d at
227, n.3. Would the standards enunciated in Pegasus be different for papers and other types of potential evidence?
It is interesting to note that Pegasus was handed down exactly two weeks after an important amendment to the Federal
Rules of Civil Procedure relating to spoliation went into effect. A new Rule 37(e), entitled “Failure to Preserve
Electronically Stored Information,” became effective on December 1, 2015. The amendment was designed to address
the somewhat draconian spoliation sanctions that developed in the decisional law in several circuits, which required
litigants to expend excessive effort and money to preserve ESI to avoid the risk of severe penalties. Rule 37(e)(2)
does not permit the court to use an adverse inference charge based merely on a finding of negligence, as the Court
of Appeals authorized in Pegasus. Under the current version of Rule 37(e), the court can only impose penalties on
a spoliator, including an adverse inference instruction, upon a “finding that the party acted with the intent to deprive
another party of the information's use in the litigation.” Fed. R. Civ. P. 37(e)(2)(B); see Siegel & Connors, New York
Practice § 638.
In sum, the Pegasus decision relies heavily on the First Department's decision in VOOM in setting forth when penalties
can be imposed for spoliation of ESI. The VOOM court, in turn, quoted extensively from federal caselaw to support
the conclusion that sanctions can be imposed on a party who has failed to preserve ESI due to negligence. Yet, the
2015 amendments to Rule 37(e) of the Federal Rules of Civil Procedure no longer permit the imposition of sanctions
in the scenario where the spoliator has merely been negligent.
These are the sorts of problems that can arise when our state courts rely so heavily on another jurisdiction's law when
establishing the law of New York. Unfortunately, Voom and Pegasus contain scant reference to CPLR 3126, with each
decision merely citing the statute only once, and both failing to apply New York State's abundant caselaw interpreting
it in a myriad of situations, including actions involving spoliation. See, e.g., Ortega v. City of New York, 9 N.Y.3d
69, 76, 845 N.Y.S.2d 773, 777 (2007) (noting “that ‘[o]ne traditional method of dealing with spoliation of evidence
in New York has been CPLR 3126 where sanctions, including dismissal, have been imposed for a party's failure to
disclose relevant evidence ....’ ”); MetLife Auto & Home v. Joe Basil Chevrolet, 1 N.Y.3d 478, 482-83, 775 N.Y.S.2d
754, 756 (2004) (“One traditional method of dealing with spoliation of evidence in New York has been CPLR 3126
where sanctions, including dismissal, have been imposed for a party's failure to disclose relevant evidence ....”).
With the ink barely dry on the Pegasus decision, the First Department applied the standards set forth by the Court of
Appeals therein to a legal malpractice action in Arbor Realty Funding, LLC v. Herrick, Feinstein LLP, 140 A.D.3d
607, 36 N.Y.S.3d 2 (1st Dep't 2016). In Arbor Realty, it was undisputed that plaintiff's obligation to preserve ESI
arose by at least June 2008, when it retained counsel in connection with its claims against the defendant law firm.
Nonetheless, plaintiff did not issue a formal litigation hold until May, 2010.
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Plaintiff commenced the action against its former law firm in 2011. After discovering that a substantial amount of
ESI was destroyed, the defendant made a motion in June, 2014 seeking dismissal of the complaint as a sanction
for plaintiff's failure to preserve the ESI, including the records of six key witnesses. The supreme court found that
plaintiff's failure to preserve the ESI constituted ordinary negligence and only granted defendant's motion to the
extent of permitting an adverse inference charge at trial. See NY PJI 1:77 (“General Instruction--Evidence--Failure
to Produce Documents or Other Physical Evidence”).
After the decision on the motion, plaintiff provided defendant with additional disclosure materials, including minutes
of an important committee meeting that identified eight additional employees of plaintiff who were involved in the
loan transaction. Defendant then moved to renew its spoliation motion based on plaintiff's identification of these
additional witnesses whose electronic records had been destroyed by plaintiff, either due to its failure to timely
institute a litigation hold or deliberately. The supreme court granted the motion to renew and, on the second go-around,
dismissed the complaint as a spoliation sanction.
On appeal, the First Department cited to its decision in VOOM, which outlined the factors to be considered in reaching
a finding of gross negligence when the duty to preserve ESI is triggered. While concluding that supreme court
providently exercised its discretion in granting the motion to renew, the appellate division ruled that it improvidently
exercised its discretion in then dismissing the complaint as a spoliation sanction.
Plaintiff's destruction of the ESI constituted, “at a minimum, gross negligence,” because it: 1) failed to institute a
formal litigation hold until approximately two years after it had an obligation to do so, 2) failed to identify all of the
key players in the loan transaction that was the subject of the legal malpractice action, and 3) failed to preserve the ESI
pertaining to those key players. Therefore, because the spoliation was the result of the plaintiff's intentional destruction
or gross negligence, the decisions in Pegasus and VOOM warranted a presumption that the lost or destroyed ESI was
relevant. The First Department concluded that although plaintiff failed to rebut that presumption, dismissal of the
complaint was too severe a sanction.
The Arbor Realty court noted that dismissal of a complaint as a spoliation sanction is warranted only where: 1) “the
spoliated evidence constitutes ‘the sole means' by which the defendant can establish its defense[,]” 2) “the defense
was otherwise ‘fatally compromised[,]’ ” or 3) “defendant is rendered ‘prejudicially bereft’ of its ability to defend as a
result of the spoliation.” Arbor Realty, 140 A.D.3d at 609-10, 36 N.Y.S.3d at 5 (citations omitted). The record before
the appellate court did not support these findings because there was still “mass document production” of other records,
and several key witnesses were still available to testify. In this regard, the appellate division noted that defendant had
not yet served interrogatories or deposition notices on these witnesses at the time it made its renewal motion.
Based on the above circumstances, the First Department modified the order of supreme court and ruled that an adverse
inference charge was an appropriate sanction. Citing to the charge in NY PJI 1:77, the court observed that the adverse
inference charge will:
permit the jury to: (1) find that the missing emails and other electronic records would not have supported [plaintiff]'s position,
and would not have contradicted evidence offered by [defendant], and (2) draw the strongest inference against [plaintiff] on
the issues of whether [plaintiff] would have made the loans regardless of any potential zoning issues, and the measure of
[plaintiff]'s damages taking into account its assignment of the loans and/or failure to mitigate its damages.
Id. at 610, 36 N.Y.S.3d at 5 (citation omitted).
To add insult to injury, the appellate division ordered plaintiff to pay discovery sanctions of $10,000 to defendant
based on its failure to produce the committee meeting minutes until after supreme court decided the initial spoliation
motion, citing to CPLR 3126. See Commentary C3126:11, below. The First Department sent out an additional warning
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to the parties that its order was “without prejudice to [defendant] seeking dismissal of the complaint or other spoliation
sanctions in the future, should there be further revelations making such a motion appropriate.” Arbor Realty, 140
A.D.3d at 609-10, 36 N.Y.S.3d at 5.
Penalties will not result in every case in which evidence is lost or destroyed. “Where the evidence lost is not central
to the case or its destruction is not prejudicial, a lesser sanction, or no sanction, may be appropriate.” Awon v. Harran
Transp. Co., Inc., 69 A.D.3d 889, 890, 895 N.Y.S.2d 135, 136 (2d Dep't 2010) (citation omitted); see Eksarko v.
Associated Supermarket, 155 A.D.3d 826, 829, 63 N.Y.S.3d 723, 726 (2d Dep't 2017) (“Since [defendant]'s loss of the
video recording was negligent rather than intentional, and the loss of the recording does not completely deprive the
plaintiff of the ability to prove her case, the appropriate sanction is to direct that an adverse inference charge be given
at trial with respect to the unavailable recording....”); Dyer v. City of Albany, 121 A.D.3d 1238, 1239, 995 N.Y.S.2d
753, 755 (3d Dep't 2014) (“Supreme Court did not abuse its discretion in deciding not to impose any sanction against
defendant pursuant to CPLR 3126” for destruction of park swing where plaintiff was not “particularly prejudiced”
under the facts). Therefore, several design defect cases have recognized that “the loss of the specific instrumentality
that allegedly caused the plaintiff's injuries is not automatically prejudicial to the manufacturer thereof because defects
will be exhibited by other products of the same design.” Rios v. Johnson V.B.C., 17 A.D.3d 654, 795 N.Y.S.2d 62 (2d
Dep't 2005) (citation omitted) (reversing order requiring employer, who made post-accident alterations to machine,
to indemnify manufacturer); see Lawson v. Aspen Ford, Inc., 15 A.D.3d 628, 791 N.Y.S.2d 119 (2d Dep't 2005)
(affirming order denying preclusion because defendant inspec ted and tested vehicle prior to accident); Klein v. Ford
Motor Co., 303 A.D.2d 376, 756 N.Y.S.2d 271 (2d Dep't 2003) (reversing sanction of dismissal where, among other
things, plaintiff's loss of product causing injury was inadvertent and defendant had opportunity to photograph and
inspect product).
The VOOM Decision and the Duty to Implement a Litigation Hold
There are instances in which disputes occur as to when an obligation to preserve ESI arises. In VOOM, 93 A.D.3d
33, 939 N.Y.S.2d 321, the First Department addressed this and several other important issues that recur with some
frequency in the age of electronic disclosure. Relying primarily on federal caselaw, the court declared that it is “well
settled” that once litigation is reasonably anticipated, a party must preserve emails as part of a litigation hold, even if
it requires suspension of a computer system's automatic-deletion function. Defendant's failure to adequately preserve
the electronic information in Voom constituted “gross negligence at the very least,” and warranted an adverse inference
charge.
In its groundbreaking decision in Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 218 (S.D.N.Y. 2003), the court
concluded that “[o]nce a party reasonably anticipates litigation, it must suspend its routine document retention/
destruction policy and put in place a ‘litigation hold’ to ensure the preservation of relevant documents.” In VOOM,
the First Department observed that this standard “has been widely adopted by federal and state courts[,] ... [and]
is harmonious with New York precedent in the traditional discovery context, and provides litigants with sufficient
certainty as to the nature of their obligations in the electronic discovery context and when those obligations are
triggered.” As noted above, however, the Court of Appeals decision in Pegasus, while relying heavily on VOOM, did
not address the circumstances under which the duty to impose a litigation hold arises.
The dispute in VOOM involved plaintiff, a cable television company that provided television programs, and defendant,
a provider of satellite television. In 2005, the parties entered into an “affiliation agreement” whereby defendant agreed
to distribute plaintiff's television programming to its satellite customers for fifteen years. Approximately two years
later, the parties began to develop disputes under the agreement and defendant ultimately removed plaintiff's program
channels from its most widely distributed high definition package. In June of 2007, defendant sent two letters to
plaintiff advising that: (1) it intended to exercise its audit rights under the agreement, (2) it was entitled to terminate
the agreement, and (3) it was reserving its rights and remedies. In July of 2007, after several additional exchanges
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of correspondence manifesting the dispute, plaintiff became “extremely concerned” that the matter was going to be
litigated and implemented a litigation hold that, among other things, automatically preserved emails.
On January 30, 2008, defendant formally terminated the agreement with plaintiff, which then commenced an action
the next day. Defendant did not implement a litigation hold until after the lawsuit was instituted. Furthermore, the
hold did not suspend defendant's automatic deletion of e-mails. Therefore, according to the court, “any e-mails sent
and any e-mails deleted by an employee were automatically and permanently purged after seven days.” VOOM, 93
A.D.3d at 39, 939 N.Y.S.2d at 326. The court also observed that “[i]t was not until June 1, 2008--four months after
the commencement of the lawsuit, and nearly one year after [defendant] was on notice of anticipated litigation--that
[defendant] suspended the automatic deletion of relevant e-mails.” Id.
Plaintiff made a motion for spoliation sanctions regarding the deleted emails, arguing that defendant's conduct and
correspondence demonstrated that it should have reasonably anticipated litigation prior to the commencement of the
action. Plaintiff requested that the court strike defendant's answer and enter judgment in favor of plaintiff, or issue an
adverse inference instruction at trial. The supreme court granted the motion, ruling that an adverse inference charge
against defendant at trial was an appropriate sanction because other evidence remained available to defendant to
defeat plaintiff's claims.
The First Department affirmed. Relying on the preservation obligations outlined in the Southern District's decision
in Zubulake, the VOOM court emphasized that a party's preservation obligation is not merely limited to avoiding
affirmative acts of destruction. In that most computer systems have automatic deletion functions that periodically
purge electronic documents such as e-mail, the court concluded that “[o]nce a party reasonably anticipates litigation,
it must, at a minimum, institute an appropriate litigation hold to prevent the routine destruction of electronic data.”
VOOM, 93 A.D.3d at 41, 939 N.Y.S.2d at 328 (citation omitted).
The litigation hold required to be implemented by the VOOM decision is somewhat rigorous. The First Department
concluded that the “hold must direct appropriate employees to preserve all relevant records, electronic or otherwise,
and create a mechanism for collecting the preserved records so they might be searched by someone other than the
employee.” Id. Furthermore, the hold should describe “with as much specificity as possible” the electronically stored
information at issue in the potential litigation and direct the cessation of routine destruction operations such as autodelete functions and rewriting over e-mails. As the court observed in a footnote, the information might exist in
countless places, such as on employees' home computers, on flash drives or smartphones, in a cloud, or off site on a
remote server or back-up tapes. A party who reasonably anticipates litigation must take affirmative action to preserve
relevant information residing in any of those places.
The court specifically noted that it is a “best practice” that litigation holds be reduced to writing and, given the broad
requirements imposed by this opinion, it is hard to imagine that an oral litigation hold would ever suffice. Not only
must the litigation hold identify the information at issue, it must “describe the consequences for failure to so preserve
electronically stored evidence.” Id. at 41-42, 939 N.Y.S.2d at 328. What “consequences” are these? Must the hold
prescribe the consequences to be imposed on the employee for failure to preserve relevant information, such as a
reprimand levied by the employer, or the consequences that will be imposed on the employer by a court for such
failure, such as an adverse inference charge?
The level of knowledge required to impose a satisfactory litigation hold is substantial, and it will be exceedingly
difficult for a person or entity to negotiate the requirements imposed by the VOOM decision without a lawyer. In fact,
the First Department cautioned that “[i]n certain circumstances, like those here, where a party is a large company,
it is insufficient, in implementing such a litigation hold, to vest total discretion in the employee to search and select
what the employee deems relevant without the guidance and supervision of counsel.” VOOM, 93 A.D.3d at 42, 939
N.Y.S.2d at 328 (citation omitted); see also id. at 44, 939 N.Y.S.2d at 330 (“In this case, [defendant's] reliance on

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

28

§ 3126. Penalties for refusal to comply with order or to disclose, NY CPLR § 3126

Previous View

its employees to preserve evidence ‘does not meet the standard for a litigation hold ....’ ”). This aspect of the court's
holding imposes an affirmative obligation on counsel to assist the client, usually in advance of actual litigation, to
preserve relevant information.
The decision in VOOM makes it clear that preservation obligations may be imposed before litigation is commenced,
such as at the moment that litigation is reasonably anticipated. The court rejected the argument that such a standard is
unworkable and refused to defer the imposition of preservation obligations until after litigation has been commenced
or notice of a specific claim is provided. According to the VOOM court, which relies heavily on the Zubulake decision
and its progeny on this point, a person or entity has a “reasonable anticipation of litigation” at “such time when a
party is on notice of a credible probability that it will become involved in litigation.” Id. at 43, 939 N.Y.S.2d at 329.
According to the court, which also relied on the Sedona Conference's Guidelines, the preservation obligation is
imposed “at the point in time when litigation is reasonably anticipated whether the organization is the initiator or the
target of the litigation.” Id. (citation omitted) (quoting The Sedona Conference, Commentary on Legal Holds: The
Trigger and The Process, 11 Sedona Conf. J. 265, 267 (2010)). According to the Sedona Legal Hold Guidelines, a
“reasonable anticipation of litigation” can arise in at least three instances, such as when an organization or person: (1)
is on notice of a credible probability that it will become involved in litigation, (2) seriously contemplates initiating
litigation, or (3) takes specific actions to commence litigation.
There will be many instances in which a person or entity might reasonably anticipate litigation, but has not yet hired
a lawyer. If relevant electronically stored information is not preserved prior to the retention of a lawyer, will these
parties be subject to the same litigation sanctions as a party who was represented by in house counsel all the while?
That's an issue that will likely occupy the courts' attention in the future, but it was not of concern in VOOM, where
defendant's senior corporate counsel was involved from the outset.
Applying the above standards, the court concluded that defendant should have reasonably anticipated litigation in
June of 2007 when it sent the letters to plaintiff advising that it intended to exercise its audit rights under the agreement
and stating it was entitled to terminate the agreement. Despite the level of contention between the companies, which
was also manifest in subsequent correspondence, defendant failed to issue an effective litigation hold on electronically
stored information until well after the action was commenced some seven months later, in January of 2008.
There was a further wrinkle in VOOM that added to the equation. In concluding that the imposition of sanctions for
spoliation was appropriate, both the supreme court and the First Department relied on the fact that defendant had
been previously found guilty of “gross spoliation” of evidence for failing to implement a proper litigation hold in a
federal action. This analysis is reminiscent of the First Department's decision in Mann, where the court considered
defendant's failure to comply with disclosure requests in other actions when determining a discovery motion in an
action in New York State courts. See Commentary C3126:7, above. In Mann, the plaintiffs produced five court orders
in five different lawsuits in which both state and federal courts held that defendant engaged in “bad faith” and “wilful
disobedience” during discovery. Mann, 33 A.D.3d at 27, 816 N.Y.S.2d at 49.
While the decision in Mann apparently involved a motion to compel under CPLR 3124, and not a motion for sanctions
under CPLR 3126, we noted above that the First Department's reasoning could logically be extended to motions under
CPLR 3126. See Commentary C3126:7, above. The VOOM decision vividly makes this point and highlights that it
may be appropriate to consider a party's abuse of the disclosure process in another similar action in determining if
that party willfully failed to provide disclosure in a New York State court action.
In the absence of pending litigation or notice of a specific claim, a party will not be sanctioned for discarding items
in good faith pursuant to its normal business practices. See Tanner v. Bethpage Union Free School District, 161
A.D.3d 1210, ___ N.Y.S.3d ___ (2d Dep't 2018); Conderman v. Rochester Gas & Elec. Corp., 262 A.D.2d 1068, 693
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N.Y.S.2d 787 (4th Dep't 1999). In Conderman, defendant utility company removed several utility poles to a landfill
immediately after they were downed by a storm. Plaintiff sought sanctions based on spoliation of this evidence. The
court distinguished cases where a party destroys evidence, noting that defendants removed the utility poles when
responding to an emergency situation that affected public safety. It would be unreasonable to impose a duty to preserve
evidence in these circumstances.
The Duty of an Insurer to Preserve Information
The decision in Hartford Fire Insurance Company v. Regenerative Building Construction Inc., 271 A.D.2d 862, 706
N.Y.S.2d 236 (3d Dep't 2000), shows how an insurer can become embroiled in what amounts to a spoliation issue
in its own subrogation action. Pipes froze in a structure, apparently because the heating was defective. The insurer
paid the homeowner $500,000 and later sued the contractors. One of the contractors sought discovery of the allegedly
ruptured line, but all the damaged goods had apparently been discarded when the repairs were made years earlier.
Because no bad faith or negligence was shown, the court would not impose any sanction. It is still wiser, of course,
for an insurer to preserve allegedly defective materials, if possible, especially when there's any prospect at all of a
subrogation claim against the wrongdoer who caused the damage that the insurer paid out on.
That point is demonstrated in Standard Fire Insurance Company v. Federal Pacific Electric Company, 14 A.D.3d
213, 786 N.Y.S.2d 41 (1st Dep't 2004), where plaintiff insurer paid its insured for fire loss sustained as a result of
an allegedly defective electrical panel and circuit breakers. The insurer's engineer inspected the premises after the
fire and concluded in a report that the electrical panel may have been a substantial cause of the fire. Based on the
inspection, the insurer commenced a subrogation action against the manufacturer of the panel and breakers and the
company who installed them.
The manufacturer obtained two court orders requiring the insurer to produce the electrical panel at issue and satisfy
other outstanding disclosure demands. After the insurer failed to respond, the manufacturer obtained an order,
apparently under CPLR 3126, conditionally dismissing the complaint unless the insurer complied with all outstanding
disclosure requests. The First Department reversed supreme court and struck the complaint, noting that the insurer
had defaulted on the conditional order of preclusion, rendering it absolute. See Lopez v. City of New York, 2 A.D.3d
693, 768 N.Y.S.2d 621 (2d Dep't 2003). The court noted that the insurer “should have foreseen that preservation of the
panel and circuit breakers was absolutely essential to the assertion of any claim based upon a defect in the electrical
equipment.” Standard Fire Insurance, 14 A.D.3d at 217, 786 N.Y.S.2d at 44. The insurer “had the authority, means
and opportunity to safeguard the equipment, but inexplicably failed to do so.” Id. at 217, 786 N.Y.S.2d at 45.
CPLR 3126 Preclusion v. Common Law Doctrine of Spoliation
Some courts have noted a distinction between CPLR 3126 penalties for spoliation and the common-law doctrine
of spoliation. See Klein, 303 A.D.2d at 377, 756 N.Y.S.2d at 272-73; Sage Realty Corp. v. Proskauer Rose L.L.P.,
275 A.D.2d 11, 16, 713 N.Y.S.2d 155, 159 (1st Dep't 2000). A CPLR 3126 sanction can only be imposed if a party
“refuses to obey an order for disclosure or wilfully fails to disclose information....” See Klein, 303 A.D.2d at 378,
756 N.Y.S.2d at 274 (“Dismissal is also unwarranted pursuant to CPLR 3126, as there has been no showing that the
plaintiff intentionally disobeyed [a prior court] order”). If, for example, a party destroys material after being served
with a CPLR 3120(1)(i) demand to produce it, preclusion under CPLR 3126 would be appropriate. If litigation has
not yet been instituted, but a person or entity on notice of another's claims destroys relevant evidence in bad faith,
there would still be authority under CPLR 3126 to preclude. Destruction of this nature prior to the litigation could
be construed to be a willful failure to disclose information that “ought to have been disclosed” pursuant to Article
31. CPLR 3126.
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If a party admits at the outset of litigation or in response to the original disclosure demand that the item sought has been
lost or negligently destroyed, a court would not likely order its production under CPLR 3124. In addition, one cannot
“wilfully” fail to disclose an object that cannot be obtained for these reasons. See Mylonas v. Town of Brookhaven, 305
A.D.2d 561, 759 N.Y.S.2d 752 (2d Dep't 2003) (finding that there was no showing that defendant, which destroyed
vehicle involved in accident prior to litigation, acted willfully, contumaciously or in bad faith); Foncette v. LA Express,
295 A.D.2d 471, 744 N.Y.S.2d 429 (2d Dep't 2002) (holding that where defendants attributed loss of hydraulic jack
delivered to their liability insurer to insolvency of liability insurer, conduct was not willful, contumacious or in bad
faith). Therefore, if a party promptly provides a reasonable basis on which it is unable to comply with a disclosure
request, a sanction for a violation of CPLR 3126 should not be imposed. The common law doctrine of spoliation might,
however, require dismissal of the action if it is necessary as a matter of “fundamental fairness.” Short of dismissal,
the party who has lost or destroyed evidence may be subject to an adverse inference charge. Mylonas, 305 A.D.2d
at 563, 759 N.Y.S.2d at 754.
If relevant evidence has been lost or destroyed for any reason prior to litigation, the party ultimately under an obligation
to produce it must be careful to respond in a timely and accurate fashion. In many cases involving dismissal on
spoliation grounds, there has not only been loss or destruction of evidence, but a failure to timely respond to a notice
to produce under CPLR 3120(1)(i). The failure to respond then leads to a motion to compel production under CPLR
3124, followed by a motion for preclusion under CPLR 3126. See, e.g., Standard, 14 A.D.3d at 215, 786 N.Y.S.2d
at 43. This type of laxity provides two possible grounds for preclusion: CPLR 3126 and the common law doctrine
of spoliation.
If relevant evidence has been lost or destroyed, the lawyer will already have an uphill battle in convincing the court
that the action should proceed without it. A history of delay or neglect in responding to legitimate disclosure demands
will render that task even more burdensome. The Second Department's decision in Neal v. Easton Aluminum, Inc., 15
A.D.3d 459, 790 N.Y.S.2d 70 (2d Dep't 2005), demonstrates the point. In Neal, plaintiff alleged he was injured when
the fork on his bicycle broke. Prior to commencing the action, plaintiff retained an engineer who photographed and
inspected the bicycle and generated a report concluding that the fork was negligently manufactured and designed.
A preliminary conference order required the plaintiff to produce the bicycle for inspection by the defendants who
manufactured, designed and distributed it. The plaintiff's original response to the order was incomplete, but a
supplemental response noted that the bicycle was stolen from plaintiff's attorney's office one year prior to the action's
commencement.
The trial court denied defendants' motions to dismiss the complaint pursuant to CPLR 3126, but the Second
Department reversed “based on the plaintiff's negligent loss of a key piece of evidence which is crucial to the defense
of this matter.” Id. at 460, 790 N.Y.S.2d at 71. The court held that the photos and the engineer's report could not
“adequately substitute for an inspection and testing of the bicycle by the defendants' own experts.” Id. (citation
omitted).
One wonders if the result in Neal would have been the same if, at the outset of the action, the plaintiff disclosed that
the bicycle had been stolen. The decision in Klein v. Seenauth, 180 Misc.2d 213, 687 N.Y.S.2d 889 (N.Y. City Civ.
Ct. 1999), presented a remarkably similar set of facts. In Klein, the court refused to dismiss the action and ordered a
hearing to determine if, instead of dismissing the action, a monetary sanction should be levied against the plaintiff's
lawyer, personally, for his misrepresentation regarding the existence of the bicycle that caused the injuries in that
case. The Klein decision, while noting the conflicting approaches taken by the courts in spoliation cases, cited to an
“abundant number” of cases that have denied sanctions where there is “insufficient evidence in the record of a wilful,
contumacious or bad-faith failure to comply with discovery ....” Id. at 218, 687 N.Y.S.2d at 893.
The Klein court also based its holding on the principle that an attorney's neglect should not be visited on the client
in the form of an outright dismissal of the action. That consideration may have been appropriate in Klein, where the
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plaintiff was an infant. In Neal, the plaintiff was an adult, but the subject bicycle was actually stolen from his lawyer's
office. The court dismissed the case even though there was no showing of wilfulness on the part of the plaintiff. The
plaintiff in Neal may have been able to pursue a second case to obtain relief against his lawyer, assuming the lawyer
failed to adequately safeguard the bicycle. See New York Rules of Professional Conduct, Rule 1.15 (c)(2) (“A lawyer
shall ... identify and label ... properties of a client or third person promptly upon receipt and place them in a safe
deposit box or other place of safekeeping as soon as practicable ....”). This assumption is warranted from the court's
decision, which based the dismissal on a “negligent loss of a key piece of evidence.” Neal, 15 A.D.3d at 460, 790
N.Y.S.2d at 71.
C3126:9 Impact on Innocent Party.
In cases in which there are multiple parties with, for example, A and B as co-defendants, it may happen that A will
refuse disclosure while B participates in the process willingly. If a penalty, whether a default or otherwise, can be
rendered against A without adverse effect on B, it should be imposed. But it should not be imposed if it will adversely
affect the interests of the amenable B. In Quintanilla v. Harchak, 259 A.D.2d 681, 682, 686 N.Y.S.2d 854, 855 (2d
Dep't 1999), the Second Department expressed this principle by observing that “[i]t is incumbent upon the trial court to
protect the rights of any innocent party whose cause of action or defense would be unfairly impaired by the imposition
of a CPLR 3126 penalty on another, contumacious party.”
Such a situation appeared in Rogonia v. Ferguson, 52 Misc.2d 298, 275 N.Y.S.2d 195 (Sup. Ct., Westchester Co.
1966), where A was the driver, and could not be located, and B was the owner. The rendition of a default judgment in
favor of the plaintiff against A would have been, in the court's view, unfair to B. The sanction was therefore denied.
See also Jardin v. A Very Special Place, Inc., 138 A.D.3d 927, 930, 30 N.Y.S.3d 270, 274 (2d Dep't 2016) (order of
preclusion prohibiting third-party defendant from offering any testimony or evidence in the matter did not prohibit
defendants from offering evidence, including an affidavit from the third-party defendant's president); Quintanilla,
259 A.D.2d at 682, 686 N.Y.S.2d at 855 (court refused to impose 3126 penalty on driver where codefendant owner
would be harmed). Although not mentioned by the Rogonia court, an additional factor justifies its holding. Unless a
disclaimer can be upheld, the default judgment against the driver, A, who is ordinarily an insured person under the
policy, would enable the plaintiff to demand the proceeds of the insurance policy before the owner, B, has been given
a chance to defend on the merits. Moreover, it is B who has paid the premiums on the policy and whose rates are
sure to be affected by the judgment.
As discussed in Commentary C3126:4, above, the court can treat A, if and when A is found, as a nonparty witness in
such a case, thus making the contempt remedy available against the defaulting A, against whom the civil sanctions
of CPLR 3126 would no longer be meaningful because of the default. See also Quintanilla, 259 A.D.2d at 682,
686 N.Y.S.2d at 854-855 (affirming supreme court decision allowing plaintiff to pursue defaulting defendant with
contempt proceedings and warrant of commitment and arrest).
Some recent caselaw from the First Department indicates that the courts may not be very sympathetic where an insurer,
who is not a party to the action, will be the one harmed by a default rendered against its insured. In Reidel v. Ryder
TRS., Inc., 13 A.D.3d 170, 786 N.Y.S.2d 487 (1st Dep't 2004), two defendants disobeyed three successive court orders
directing them to appear at a deposition. The Supreme Court denied plaintiffs' motion under CPLR 3126(3) to strike
the defendants' answers, apparently because the defendants could not be located. The First Department reversed and
granted a conditional order striking the answers. The defendants never offered a reasonable excuse for not appearing
at the depositions and “[t]he fact that their whereabouts are unknown is no bar to plaintiffs' requested sanction.” Id.
at 171, 786 N.Y.S.2d at 488 (citation omitted).
The lawyer representing these two missing persons, apparently hired by an insurance company, alleged that a good
faith effort had been made to locate their whereabouts. The lawyer failed, however, to submit an affidavit from the
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investigator detailing the nature of his efforts to locate the defendants or any other particulars of the search. See also
Wong v. Kim, 17 A.D.3d 128, 792 N.Y.S.2d 435 (1st Dep't 2005) (conditional order striking answer was proper where
affidavits of attorney and investigators hired to locate defendant failed to demonstrate that an adequate search had
been performed).
In both Reidel and Wong, it appears that an insurer, who is not a party to the action, is the real party in interest.
A somewhat older case involving similar facts, Heyward v. Benyarko, 82 A.D.2d 751, 440 N.Y.S.2d 21 (1st Dep't
1981), delicately balances the interests of the insurer with those of the plaintiff in need of disclosure. The Heyward
court concluded that “the real party in interest (presumably the insurance company) should [not] be precluded from
defending the action if the client cannot be located.” Id. at 751, 440 N.Y.S.2d at 22. The Heyward decision recited the
fact that defense counsel made a good faith effort to locate the defendant through an investigator, a point emphasized
in Reidel. The plaintiff in Heyward was, however, entitled to an order preventing the defendant from testifying at trial
unless he submitted to a deposition. See CPLR 3126(2).
C3126:10 Conditional Order under CPLR 3126.
Since the court is empowered to make such orders “as are just” under CPLR 3126, and the sample orders listed in the
statute are not exhaustive, it can make its order a conditional one. The conditional order is in fact the most popular
disposition under CPLR 3126. A conditional order is one that grants the motion and imposes the sanction “unless”
within a specified time the resisting party provides the disclosure. The new time period, set by the court in the order
disposing of the 3126 motion, will usually run from the time a copy of the order is served on the recalcitrant party
with notice of its entry. The order may itself set the time and place of the disclosure, or leave that to the movant,
perhaps with only an outside date set as a warning to the resisting party.
While the conditional order is in fact the most popular disposition under CPLR 3126, it is not the only one. In Fish &
Richardson, P.C. v. Schindler, 75 A.D.3d 219, 220, 901 N.Y.S.2d 598, 599 (1st Dep't 2010), the supreme court did not
issue a conditional order, but rather unconditionally struck defendant's answer under CPLR 3126(3) after defendant
refused to comply with numerous requests for disclosure and “multiple court orders ....” Defendant argued, without
citing to any authority, that it was an abuse of discretion to strike the answer “in the absence of a conditional order or
a specific warning by the court that he faced imminent dismissal.” Id. at 222, 901 N.Y.S.2d at 600.
The First Department noted that CPLR 3126 permits the court to “make such orders ... as are just” and, therefore,
“it may, in an appropriate case, determine that the pattern of noncompliance is so significant that a severe sanction
is appropriate.” Id. Given the defendant's “pattern of disobeying court orders and failing to provide discovery[,]”
this was an appropriate case to issue an unconditional order of preclusion. Id. at 220, 901 N.Y.S.2d at 599. In sum,
“defendant's continuing disregard of his discovery obligations warranted the court's striking the answer, and no further
warning was required.” Id. at 223, 901 N.Y.S.2d at 601. Furthermore, the court emphasized that “a penalty imposed
pursuant to CPLR 3126 should not be readily disturbed absent a clear abuse of discretion[,]” which was not present
under these facts. Id. at 222, 901 N.Y.S.2d at 600.
CPLR 3042(d), which supplies penalties for a party's willful failure to supply a bill of particulars, is somewhat more
expansive in this regard. See Siegel & Connors, New York Practice § 241. It states that if a party “willfully fails to
provide particulars which the court finds ought to have been provided pursuant to this rule, the court may make such
final or conditional order with regard to the failure or refusal as is just, including such relief as is set forth in [CPLR
3126].” CPLR 3042(d). This is an implied recognition of the fact that relief under CPLR 3126 need not always be
conditional.
As has been discussed, in certain circumstances a motion can be made for a sanction under CPLR 3126 for the
disobedience of a disclosure notice without an intervening application for an order under CPLR 3124 directing

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

33

§ 3126. Penalties for refusal to comply with order or to disclose, NY CPLR § 3126

Previous View

disclosure. See Commentary C3126:6, above. The “willfully” disobeyed notice is a sufficient foundation. But if it is
a mere notice rather than a disclosure order that grounds the CPLR 3126 motion, the disposition is all the more likely
to be conditional. The imposition of an outright and unconditional penalty under CPLR 3126 is generally reserved
for the disobedience of a disclosure order.
The conditional order concept strives to make but a single court application necessary. When a notice is disobeyed,
for example, the seeking party will move under CPLR 3126 and, assuming the statute's standards are satisfied, that
will be the only application needed. The theory is that, if the condition set down in the order disposing of the motion
is not met, the sanction will automatically be visited upon the resister. That, however, is not always the case.
Frequently, the resisting party thinks it has some excuse for not carrying out the order and will assume that the sanction
has not taken effect. Meanwhile, the seeking party will assume that the excuse has no merit and that the sanction is in
force. Each one has a conflicting assumption and neither can safely go to trial with it. A subsequent court application
is often necessary, therefore, either by the resisting party under CPLR 3103(a) to cancel the sanction, or by the seeking
party to clarify that it is in force. When that occurs, it is plain that the conditional order under CPLR 3126 is no more
economical than the procedure that first entails a motion under CPLR 3124 and then a motion under CPLR 3126,
unless that procedure also requires a follow-up motion.
The Court of Appeals addressed the problem of self-executing conditional orders in its memorandum decision in
Wilson v. Galicia Contracting & Restoration Corporation, 10 N.Y.3d 827, 860 N.Y.S.2d 417 (2008), involving a
defendant's failure to comply with such an order. In Wilson, the infant plaintiff alleged he was seriously injured when
a piece of material fell from a scaffold assembled by defendant and struck him in his left eye. Plaintiff commenced
an action against the defendant and six others, asserting various theories of liability. The tale of delay in Wilson was a
familiar one. Defendant failed to comply with plaintiff's formal and informal discovery demands and with the terms of
a preliminary conference order. Upon plaintiff's motion, the supreme court issued a self-executing conditional order
on May 14, 2002 directing defendants to comply with the disclosure requests by July 1, 2002, or have their answers
stricken.
In its decision, the Court of Appeals noted that because defendant failed to comply with the conditional order, its
“answer was stricken as of July 1, 2002.” Id. at 829, 860 N.Y.S.2d at 418. This, in effect, left unrebutted plaintiff's
assertion that the cause of his injury was “a dangerous, defective and/or unsafe condition” existing on defendant's
premises, paving the way for a liability determination against the defendant. Id.
In August 2002, there was an interesting development in the case. At the request of another defendant, plaintiff
produced the object that had been removed from his eye. That defendant's expert opined that the object appeared to
be a lead air-gun pellet that was “fired into his eye by the power of an air gun.” Id. Plaintiff thereafter discontinued
his claims against the other six defendants with prejudice. In an order dated June 18, 2003, the supreme court granted
plaintiff's motion for an inquest against the remaining defendant after denying that defendant's motion to dismiss.
During the next two years, defendant moved three times to vacate the order striking its answer and the order granting
the inquest. Each application was denied, including a motion to set aside the order because it was procured by means
of fraud, misrepresentation, or other misconduct. See CPLR 5015(a)(3); Siegel & Connors, New York Practice § 429.
After an inquest on damages, the supreme court awarded the infant plaintiff $300,000 for past pain and suffering and
$750,000 for future pain and suffering. The Second Department reduced the judgment by one-third, but otherwise
affirmed.
The Court of Appeals affirmed. The Court declined to review defendant's argument that CPLR 3215(f), which requires
“proof of the facts constituting the claim” on an application for a default judgment, rendered the judgment a nullity.
See Siegel & Connors, New York Practice § 295. The defendant failed to preserve this argument in the courts below,
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which placed it beyond the Court's reach. As for the conditional order, the Court noted it was “self-executing” and,
therefore, defendant's failure to produce the requested items on or before July 1, 2002 rendered it “absolute.” Wilson,
10 N.Y.3d at 830, 860 N.Y.S.2d at 419. The Court of Appeals also observed that the courts below correctly held that,
because of this failure, defendant was precluded from introducing any evidence at the inquest tending to defeat the
plaintiff's cause of action. Consequently, the Court concluded that the defendant was deemed to admit “all traversable
allegations in the complaint, including the basic allegation of liability.” Id.
The Court's 2008 decision in Wilson seemed to have a significant impact. Several appellate decisions have since
concluded that conditional orders are self-executing and, if not satisfied, become absolute, paving the way for
summary judgment against the recalcitrant party. See, e.g., Sweney v. County of Niagara, 122 A.D.3d 1432, 1433, 997
N.Y.S.2d 886, 887 (4th Dep't 2014); Willis v. Keeler Motor Car Co., 121 A.D.3d 1373, 1374, 995 N.Y.S.2d 343, 345
(3d Dep't 2014); AWL Industries, Inc. v. QBE Ins. Corp., 65 A.D.3d 904, 905, 885 N.Y.S.2d 71, 73 (1st Dep't 2009).
While many courts had been hesitant to stand by conditional orders issued in response to a party's willful failure to
comply with demands for a bill of particulars or disclosure, there were further indications from the Court of Appeals
that the tide was turning in this area. See Arts4All, Ltd. v. Hancock, 54 A.D.3d 286, 863 N.Y.S.2d 193 (1st Dep't 2008)
(affirming order striking pleadings issued under CPLR 3126(3) after parties “offered no excuse for their repeated
noncompliance with the court's disclosure orders” and their conduct throughout the litigation had been “ ‘dilatory,
evasive, obstructive and ultimately contumacious ....’ ”), aff'd 12 N.Y.3d 846, 881 N.Y.S.2d 390 (2009).
Yet in Gibbs v. St. Barnabas Hospital, 16 N.Y.3d 74, 917 N.Y.S.2d 68 (2010), the Court of Appeals expressed some
ambivalence about strictly enforcing self-executing conditional orders. In a 4-3 decision, the Gibbs Court ruled that
the trial court erred as a matter of law in excusing the plaintiff's failure to serve a supplemental bill of particulars before
the deadline set by a conditional order of preclusion “without requiring plaintiff to establish both a reasonable excuse
for his noncompliance and a meritorious cause of action.” Gibbs, 16 N.Y.3d at 77, 917 N.Y.S.2d at 69. Therefore, the
Court reversed the order of the First Department allowing the action to proceed and granted the motion of defendant
to enforce the conditional order of preclusion and for summary judgment dismissing the complaint against him.
Nonetheless, the Gibbs holding improperly provides the recalcitrant party with one more bite at the apple to excuse
compliance with a self-executing conditional order which, according to the Court's decision in Wilson, became
absolute on the specified date if the condition had not been met. Wilson, 10 N.Y.3d at 830, 860 N.Y.S.2d at 419. The
history in Gibbs and the numerous problems surrounding the enforcement of conditional orders is explored in detail
in Patrick M. Connors, CPLR 3126 Conditional Orders Requiring Disclosure 'Can't Get No Respect', 73 Alb. L. Rev.
853, 888 (2010). The inexcusable failure of the New York State courts to strictly enforce conditional orders, which in
their own right are the product of repeated noncompliance, results in a significant drain of time and energy in litigation
for the judge, the lawyers, and the litigants. Id.; see Commentary C3126:10A, below.
Regardless of a court's view on adhering to conditional orders, when the facts allow it, it's always the better practice for
the party whose notice has been disobeyed to move directly under CPLR 3126 rather than 3124. The order threatening
a sanction, even conditionally, is better than one which threatens no sanction at all.
If a conditional order has been made imposing the ultimate remedy of default against the resisting party, the seeking
party who deems the condition breached can try, on affidavit proof of the subsequent default, to get a default judgment
entered. See CPLR 3215; Siegel & Connors, New York Practice §§ 293-96. If the resisting party deems the condition
met, this procedure may not do the job either. The application, which has to be on notice since the other side has
appeared in the action, see CPLR 3215(g)(1); Siegel & Connors, New York Practice § 296, will likely be resisted
and the matter will once again be brought to court through some procedural expedient, such as a motion to vacate the
default judgment or to direct that the clerk not enter a default judgment in the first instance.
Other conditions to which the court may resort in making a CPLR 3126 order are discussed in ensuing Commentaries.
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C3126:10A Challenging a Conditional Order Imposed under CPLR 3126.
While courts are now more willing to enforce the terms of a self-executing conditional order in the wake of the Court
of Appeals holding in Wilson, many also grant the recalcitrant party one more bite at the apple, as demonstrated
in the subsequent discussion of Gibbs. See Commentary C3126:10, above. Applying Gibbs, courts recognize that a
party who fails to comply with a conditional order that has become “absolute” can still seek to escape the order's
consequences by demonstrating both a reasonable excuse for the failure to comply with the order and a potentially
meritorious claim or defense in the action. See, e.g., Henry v. Lenox Hill Hosp., 159 A.D.3d 494, 73 N.Y.S.3d 147 (1st
Dep't 2018); Piemonte v. JSF Realty, LLC, 140 A.D.3d 1145, 1146, 36 N.Y.S.3d 146, 148 (2d Dep't 2016). The Fourth
Department has also held that a party who fails to comply with the terms of a conditional order can move under CPLR
5015(a)(1) to vacate the “default.” Lauer v. City of Buffalo, 53 A.D.3d 213, 862 N.Y.S.2d 675 (4th Dep't 2008).
These appellate courts are providing the recalcitrant party with yet another opportunity to seek forgiveness for its sins.
In the typical case in which a court issues a conditional order under CPLR 3126, a party: (1) has failed to comply with
the initial disclosure demand, (2) has failed to comply with the movant's good faith effort to resolve the discovery
dispute, see 22 N.Y.C.R.R. § 202.7; Siegel & Connors, New York Practice § 353, and (3) has failed to comply with
a court's order under CPLR 3124 to provide the disclosure. The above decisions support the proposition that even
after these three failures, and a court's subsequent determination on a contested CPLR 3126 motion that the failure
to disclose was “willful,” the disobedient party can still provide a “reasonable excuse” for the fourth dereliction, i.e.,
the failure to timely satisfy the conditional order.
In Lauer, the Fourth Department concluded that “a party who has failed to comply with a conditional order striking
its answer as a discovery sanction pursuant to CPLR 3126(3) may seek relief from its default in failing to comply
by a motion to vacate that order pursuant to CPLR 5015(a)(1).” Lauer, 53 A.D.3d at 214, 862 N.Y.S.2d at 676. This
holding, while raising many questions, is an important one within the realm of penalties for disclosure abuses as it
offers an additional opportunity for a recalcitrant party to set things right. Given the relatively large number of defaults
entered on CPLR 3126 motions and the high stakes that accompany them, the alternative laid out in Lauer will likely
be attempted with some frequency and is worthy of detailed examination.
In Lauer, plaintiff sued numerous municipal entities claiming false arrest, unlawful imprisonment, assault and battery,
malicious prosecution, intentional infliction of emotional distress, and defamation. Several defendants failed to
respond to her disclosure demands. Rather than moving pursuant to CPLR 3124 in the first instance, see Commentary
C3126:6, above, plaintiff moved for an order striking these defendants' answers under CPLR 3126(3) or, in the
alternative, a 30-day conditional order. The attorney representing the defendants at the time did not submit answering
papers and did not appear at the oral argument of the motion, but subsequently requested in a letter that plaintiff's
attorney “ ‘agree to a conditional 30-day order that will allow time for the substitution of counsel and the preparation
of responses to your demands.’ ” Lauer, 53 A.D.3d at 314, 862 N.Y.S.2d at 676.
The supreme court ultimately issued a conditional order providing that unless the defendants produced the discovery
responses within 30 days of service of the order with notice of entry, the defendants' answers would be stricken
“without further order of this court.” Id. at 215, 862 N.Y.S.2d at 676. Prior to the substitution of counsel, the conditional
order was served on defendants' attorney, who failed to provide any disclosure responses within 30 days.
Approximately seven weeks after the conditional order took effect, the defendants' new attorney moved to be relieved
from the default under CPLR 5015(a)(1), which allows a court to vacate a prior order or judgment entered upon
a default “upon such terms as may be just.” CPLR 5015(a)(1); see Siegel & Connors, New York Practice § 427.
A motion under this provision requires a dual showing that: (1) there was a reasonable excuse for the default, and
(2) the existence of a meritorious defense. Id. The supreme court, finding a reasonable excuse for the default and a
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meritorious defense, granted the motion, reinstated the defendants' answer, imposed a monetary sanction, and ordered
that the defendants provide discovery responses within two weeks.
Plaintiff appealed, contending that relief from the conditional order was not available pursuant to CPLR 5015(a)
(1) and that defendants were required to appeal from the conditional order if they disputed the relief granted under
CPLR 3126(3). Plaintiff relied on the Fourth Department's prior holding in Banner Service Corporation v. Hall, 185
A.D.2d 613, 587 N.Y.S.2d 872 (4th Dep't 1992), which concluded that while a judgment entered pursuant to a CPLR
3126(3) order is frequently characterized as a “default judgment,” it is “directly appealable.” Id. at 613, 587 N.Y.S.2d
at 872. Furthermore, the Banner court observed that allowing a party who has defaulted in its disclosure obligations
“to proceed by way of CPLR 5015(a)(1) would grant him an extension of time in which to appeal, a result anathema
to the legislative intent of CPLR 5513[,]” the provision that establishes the time periods for taking an appeal. Id., 587
N.Y.S.2d at 873. Therefore, the Fourth Department concluded in Banner that the appropriate vehicle for challenging
a default judgment entered pursuant to a CPLR 3126(3) order is an appeal, not a CPLR 5015 motion.
The conditional order in Banner provided that the plaintiff would be entitled to a default judgment if defendant failed
to comply with its terms, but it is not clear from the opinion whether the defendant appeared in opposition to the
CPLR 3126 motion. While CPLR 3126(3) allows the court to issue an order “rendering a judgment by default against
the disobedient party[,]” the order and resulting judgment are not necessarily taken due to a default in appearance,
but rather due to a default in complying with disclosure obligations. See Siegel & Connors, New York Practice § 427;
Commentary C5015:6 (noting that “the imposition of a specific penalty under CPLR 3126(3), ... although captioned a
‘default’ by that provision, ... is not such for CPLR 5015(a)(1) purposes. What the latter contemplates is a situation in
which the defendant has not yet been heard. In this case the defendant has had a full hearing, and if he was aggrieved
by the disposition his obvious remedy was to appeal it.”).
In Lauer, the Fourth Department abandoned the reasoning espoused in Banner, noting that when a motion is granted
upon a default, the defaulting party is barred by CPLR 5511 from taking an appeal from the resulting order since,
“having permitted the default to occur, the defaulter is not aggrieved by the occurrence.” See Commentary C5511:1;
Siegel & Connors, New York Practice § 525. Lauer similarly concludes that when a conditional order under CPLR
3126(3) is entered upon consent, the defendant is not aggrieved and, therefore, is precluded from taking an appeal.
In both instances, the court concludes that the sole remedy for the defaulting party is a motion under CPLR 5015(a)
(1) to vacate the order entered upon its default. Upon an examination of the merits of the CPLR 5015(a)(1) motion,
the Fourth Department concluded that supreme court did not abuse its discretion in granting the motion to vacate the
default as the defendants demonstrated a reasonable excuse for the default and a meritorious defense.
The Lauer court does, however, discuss and apparently agree with prior decisions holding that when a CPLR 3126(3)
order striking the answer was obtained on a “noticed and contested motion[,]” relief under CPLR 5015(a)(1) is
foreclosed because it “ ‘would permit relitigation of the very issue previously contested and decided, to wit, whether
there was an excusable failure on [the] defendant's part to comply with the disclosure orders.’ ” Lauer, 53 A.D.3d at
216, 862 N.Y.S.2d at 677 (quoting Pergamon Press v. Tietze, 81 A.D.2d 831, 832, 438 N.Y.S.2d 831, 832 (2d Dep't
1981) (“Since the striking of defendant's amended answer and entry of the order and judgment followed a contest
on the issue of whether the prior orders of the court were deliberately disobeyed, to permit defendant to obtain relief
under CPLR 5015 (subd. [a], par. 1) would permit relitigation of the very issue previously contested and decided, to
wit, whether there was an excusable failure on defendant's part to comply with the disclosure orders.”).
The language of the opinion in Lauer leaves some doubt surrounding this conclusion. The Lauer court noted in dicta
that “even where a motion for a conditional order to strike a pleading has been opposed, if the motion is granted and
the conditional order by its terms is self-executing upon the failure to comply with its conditions, there likewise has
been no opportunity to present an excuse for that default or a meritorious claim or defense, and thus there likewise is
no record on those issues.” Lauer, 53 A.D.3d at 216, 862 N.Y.S.2d at 678. The court appears to conclude that when
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there has been no opportunity to explain the failure to comply with the conditional order, even after the conditional
order is obtained on a contested motion under CPLR 3126(3), the recalcitrant party should be offered an additional
opportunity under CPLR 5015 to explain the continued failure to comply with disclosure. See, id. at 214, 862 N.Y.S.2d
at 676 (“The primary issue presented on this appeal is whether a party who has failed to comply with a conditional
order striking its answer as a discovery sanction pursuant to CPLR 3126(3) may seek relief from its default in failing to
comply by a motion to vacate that order pursuant to CPLR 5015(a)(1). We conclude that such relief is available ....”).
For purposes of this discussion, we will assume that the holding in Lauer permits a party to resort to a motion under
CPLR 5015(a)(1) to vacate an order entered under CPLR 3126(3) in three circumstances: 1) when that party defaulted
in appearing on the CPLR 3126 motion, 2) when that party appeared and contested a CPLR 3126 motion, which
resulted in a self-executing conditional order that was not fulfilled, or 3) when that party consented to the entry of a
conditional order. These three scenarios are treated separately below.
1) CPLR 5015 Motion after a Failure to Appear in Response to a CPLR 3126 Motion
If a CPLR 3126 motion is met with no appearance in opposition, Lauer soundly concludes that relief from any order
emanating from this default must be pursued through CPLR 5015's machinery. Technically, the “default” that must
be excused in the context of a CPLR 5015 motion is the default in appearing in opposition to the motion that gave rise
to the order, and not the default in complying with the disclosure required by the conditional order. If the court finds
that there was a reasonable excuse for the failure to appear in opposition to the motion, and a meritorious defense to
the action, it can then reexamine whether the relief granted under CPLR 3126(3), such as the imposition of a default
judgment, should be vacated, now with the benefit of defendant's opposing papers.
The fact that the failure to appear in opposition to the motion is excused will not necessarily mean that the CPLR 3126
order should be vacated. In fact, it should be the rare case in which a motion under CPLR 5015(a)(1) will succeed in
this context. Although the original order may have been granted without opposition, presumably the moving papers
made the necessary showing that the party had “willfully” failed to provide disclosure and, therefore, that an award of
sanctions under CPLR 3126(3) was appropriate. See Commentary C3126:7 (“Disobedience Must Be Shown Willful”),
above. As a general rule, the courts do not grant this drastic form of relief lightly. See, e.g., Roman v. City of New
York, 38 A.D.3d 442, 443, 832 N.Y.S.2d 528, 529 (1st Dep't 2007) (“The drastic sanction of striking pleadings is
justified only when the moving party shows conclusively that the failure to disclose was wilful, contumacious or in
bad faith.”); Cestaro, 20 A.D.3d at 501-02, 799 N.Y.S.2d at 144 (“[T]he extreme sanction [under CPLR 3126(3)] ...
is not warranted because it does not appear that the plaintiff willfully and contumaciously failed to appear for an
examination before trial and provide complete responses to the discovery demands ...”); cf. Liberty Taxi Management,
Inc. v. Gincherman, 32 A.D.3d 276, 820 N.Y.S.2d 49 (1st Dep't 2006) (failure of the opposing party to respond to a
summary judgment motion does not mandate a grant of the motion); Siegel & Connors, New York Practice § 281.
In most instances, it will be difficult for a party to convince the trial judge in a subsequent motion that the original
finding of a willful failure to disclose, which triggered the sanction under CPLR 3126(3), should now be undone.
Lauer is precisely one of those rare cases, as the Fourth Department concluded that the trial court properly exercised
its discretion in finding that “law office failure” was a reasonable excuse for both the failure to respond to plaintiff's
CPLR 3126 motion and for the subsequent failure to timely comply with the conditional order. It must be stressed,
however, that the excuse for the default proffered in Lauer in support of the CPLR 5015 motion, and accepted by
the supreme court and the Fourth Department, is suspect and might not be persuasive in other cases. The Fourth
Department noted that the defendants submitted the affidavit of their original attorney “in which he explained that
his failure to respond to plaintiff's CPLR 3126(3) motion and his failure to comply with the conditional order in a
timely manner were inadvertent and were due to the closure of his law office and his having taken a position with
another firm.” Lauer, 53 A.D.3d at 217, 862 N.Y.S.2d at 678. This, “together with the prompt motion of the NFTA
defendants for relief, the absence of prejudice to plaintiff, and ‘the strong public policy in favor of resolving cases on
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the merits,’ ”convinced the Fourth Department that the supreme court did not abuse its discretion in determining that
the defendants had established a reasonable excuse for their default. Id., 862 N.Y.S.2d at 678. It is important to note
that several other courts have refused to find a “reasonable excuse” in similar circumstances. See, e.g., Huggins v.
Parkset Supply, Ltd., 24 A.D.3d 610, 611, 807 N.Y.S.2d 112, 114 (2d Dep't 2005) (“[B]are allegations of incompetence
on the part of prior counsel” are insufficient to establish an excusable default under CPLR 5015(a)(1)) (citations
omitted); Spatz v. Bajramoski, 214 A.D.2d 436, 624 N.Y.S.2d 606 (1st Dep't 1995).
While the bounds of discretion are certainly wide, it is also difficult to reconcile Lauer's conclusion in this regard with
the Court of Appeals crusade against “sloppy practice.” Brill, 2 N.Y.3d at 653, 781 N.Y.S.2d at 265; see Commentary
C3126:8A, above. When addressing similar lapses by counsel in Andrea, the Court observed:
Supreme Court was of course correct in thinking it undesirable to punish plaintiffs for the failures of their counsel. But what
is undesirable is sometimes also necessary, and it is often necessary, as it is here, to hold parties responsible for their lawyers'
failure to meet deadlines. Litigation cannot be conducted efficiently if deadlines are not taken seriously, and we make clear
again, as we have several times before, that disregard of deadlines should not and will not be tolerated (see Miceli v State Farm
Mut. Auto. Ins. Co., 3 NY3d 725 [2004]; Brill v City of New York, 2 NY3d 648 [2004]; Kihl v Pfeffer, 94 NY2d 118 [1999]).
Andrea, 5 N.Y.3d at 521, 806 N.Y.S.2d at 457.
2) CPLR 5015 Motion by a Party Who Contested a CPLR 3126 Motion That Resulted in a Self-Executing Conditional
Order That Was Not Fulfilled
As noted above, the Fourth Department concluded in dicta that when there has been no opportunity to explain the
failure to comply with a conditional order, even after it is obtained on a contested motion under CPLR 3126(3),
the recalcitrant party should be offered an additional opportunity to explain the continued failure to comply with
disclosure. There are also several statements in the Lauer opinion that support the proposition that a party may seek
relief from the failure to comply with a conditional order through a CPLR 5015(a)(1) motion. See, e.g., Lauer, 53
A.D.3d at 214, 862 N.Y.S.2d at 676 (“The primary issue presented on this appeal is whether a party who has failed to
comply with a conditional order striking its answer as a discovery sanction pursuant to CPLR 3126(3) may seek relief
from its default in failing to comply by a motion to vacate that order pursuant to CPLR 5015(a)(1). We conclude that
such relief is available....”); id. at 215, 862 N.Y.S.2d at 677 (“We conclude that, where a pleading is stricken based
on a self-executing conditional order, the appropriate vehicle for relief is a motion to vacate the conditional order
pursuant to CPLR 5015(a)(1), not an appeal from the conditional order ....”); id., at 217, 862 N.Y.S.2d at 678 (“[W]e
conclude that the court properly granted the motion of the NFTA defendants for relief from their default in failing to
comply with the conditional order striking their answer ....”).
Lauer premises this conclusion on the fact that the party against whom the self-executing conditional order was entered
“has had no opportunity to offer a reasonable excuse for the default” and has not “had the opportunity to establish a
meritorious claim or defense, the additional prerequisite to relief under CPLR 5015(a)(1).” Id. at 216, 862 N.Y.S.2d
at 677 (citation omitted). In reaching this conclusion, the Lauer court provides the recalcitrant defendant with yet
another opportunity to seek forgiveness. As noted above, in the typical case in which a court issues a conditional order
under CPLR 3126, a party: (1) has failed to comply with the initial disclosure demand, (2) has failed to comply with
the movant's good faith effort to resolve the discovery dispute, and (3) has failed to comply with a court's order under
CPLR 3124 to provide the disclosure. See Commentary C3126:10, above. While there is no indication in Lauer that
the plaintiff moved under CPLR 3124 in the first instance, she apparently made a convincing showing in her CPLR
3126 motion that the defendants' failure to provide disclosure was willful.
Lauer supports the proposition that even after these three failures, and a court's subsequent determination on a
contested CPLR 3126 motion that the failure to disclose was “willful,” the disobedient party can still resort to CPLR
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5015(a)(1) to provide a “reasonable excuse” for the fourth dereliction, i.e., the failure to timely satisfy the conditional
order.
A party who has appeared in opposition to a motion under CPLR 3126 should not be permitted to contest the CPLR
3126 order through a CPLR 5015(a)(1) motion. Furthermore, that party should not be provided with an opportunity
to excuse the failure to comply with the resulting conditional order through a motion under CPLR 5015. If a party
is seeking to challenge the imposition of a CPLR 3126 order after a contested motion, the sole remedy should be
an appeal from the order, or a motion for reagument or renewal pursuant to CPLR 2221. See Clarke v. United
Parcels Serv., Inc., 300 A.D.2d 614, 752 N.Y.S.2d 395 (2d Dep't 2002) (plaintiffs could not obtain relief under CPLR
5015(a)(1) where judgment dismissing their complaint based upon their failure to comply with a conditional order of
preclusion was product of motion made on notice); Achampong v. Weigelt, 240 A.D.2d 247, 247-48, 658 N.Y.S.2d
606, 607 (1st Dep't 1997) (“Where, as here, a party appears and contests an application for entry of a default judgment,
CPLR 5511, prohibiting an appeal from an order or judgment entered upon default, is inapplicable, and the judgment
predicated upon the party's default is therefore appealable ....”) (citation omitted); Pinapati v. Pagadala, 244 A.D.2d
676, 677, 664 N.Y.S.2d 161, 162 (3d Dep't 1997) (reversing supreme court's grant of CPLR 5015(a)(1) motion and
noting that “where the default is predicated upon CPLR 3126, an appeal of that order or judgment is the proper
and sole remedy for the defaulting party....”); see also John R. Higgitt, OUTSIDE COUNSEL, Laxness Dismissal
Survival Guide: Restoring Actions, N.Y.L.J. Nov. 1, 2006, p. 5, col. 1 (“Relief pursuant to [CPLR 5015] should only be
available to a party who was not heard before the court acted. A party who contests a motion by submitting opposition
papers or participating in oral argument may not move to vacate the resulting order.”).
A motion for reargument will require the movant to establish that the court “overlooked or misapprehended” specific
“matters of fact or law ... in determining the prior motion ....” CPLR 2221(d)(2). A motion for reargument, like
the notice of appeal, must be served within thirty days of service of the order with notice of entry. CPLR 2221(d)
(3). A motion for renewal must “be based upon new facts not offered on the prior motion that would change the
prior determination or [must] demonstrate that there has been a change in the law that would change the prior
determination ....” CPLR 2221(e)(2). While there is no specific time frame to move for renewal, the motion “shall
contain reasonable justification for the failure to present such facts on the prior motion.” CPLR 2221(e)(3); see Siegel
& Connors, New York Practice § 254 (“Motion to Reargue or Renew”).
The standards outlined above for motions to reargue or renew, and the time frames governing these motions, are
dissimilar to those governing motions to vacate under CPLR 5015(a)(1). As noted above, a motion to vacate under
this provision requires a dual showing that: (1) there was a reasonable excuse for the default, and (2) the existence
of a meritorious defense. CPLR 5015(a)(1). Furthermore, a motion to vacate under CPLR 5015(a)(1) can be made
within a year from service of the order with notice of entry.
If, instead of attempting to challenge the CPLR 3126 conditional order itself, a party seeks the opportunity to excuse
the failure to timely comply with the terms of the order, that can be accomplished on a motion under CPLR 2004. See
Siegel & Connors, New York Practice § 6. One of the most commonly cited provisions in civil practice, this provision
allows the court to “extend the time fixed by any ... order for doing any act, upon such terms as may be just and upon
good cause shown, whether the application for extension is made before or after the expiration of the time fixed.”
CPLR 2004. For example, if a party encounters unforeseen difficulties and is unable to timely assemble and forward
the documents necessary to comply with a 30-day conditional order, it could make a motion to the court that issued
the order and seek an extension of the period within which to comply. CPLR 2004 even allows the motion for an
extension to be made after the expiration of the relevant time period. See Siegel & Connors, New York Practice § 6.
A party moving under CPLR 2004 must demonstrate “good cause” warranting the extension, and the caselaw
interpreting the statute instructs courts to consider factors such as the length of delay, the reason given for the delay,
any prejudice to opposing parties caused by the delay, whether the moving party was in default before seeking the
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extension, law office failure, and whether an affidavit of merit was proffered. See, e.g., Tewari v. Tsoutsouras, 75
N.Y.2d 1, 12-13, 550 N.Y.S.2d 572, 577 (1989); In re Estate of Burkich, 12 A.D.3d 755, 755, 785 N.Y.S.2d 137, 138
(3d Dep't 2004); Saha v. Record, 307 A.D.2d 550, 551, 762 N.Y.S.2d 693, 695-96 (3d Dep't 2003); see also Grant
v. City of New York, 17 A.D.3d 215, 217, 793 N.Y.S.2d 35, (1st Dep't 2005); Patrick M. Connors, CPLR 3212(a)'s
Timing Requirement for Summary Judgment Motions, 71 Brook.L.Rev. 1529, 1557-58 (2006). While some of the
factors to be considered on a motion under CPLR 2004 overlap with those to be considered on a motion to vacate
under CPLR 5015(a)(1), the scope of the inquiry under CPLR 2004 is far broader.
As noted above, if the party defaulted on the motion and can convince the court, after a showing of a reasonable excuse
and a meritorious defense, that the conditional order should be vacated, that relief would be appropriate under CPLR
5015. Furthermore, a CPLR 5015(a) motion should be available in those situations in which the movant reasonably
contends that the conditional order issued on a prior CPLR 3126 motion has been satisfied and, therefore, that any
default judgment entered should be vacated. See Commentary C3126:10, above. CPLR 5015 should not, however,
be available to seek relief from an admitted failure to comply with a conditional order. Andrea, 5 N.Y.3d at 520,
806 N.Y.S.2d at 456 (to allow plaintiffs to proceed with the litigation, after they failed to comply with numerous
orders compelling disclosure, “would be to convert the dismissal itself into just one more opportunity to try again-and plaintiffs have already had at least as many opportunities to try again as they could reasonably expect”).
3) CPLR 5015 Motion after a Movant Has Consented to the Entry of a CPLR 3126 Conditional Order
Lauer also concluded that when a CPLR 3126(3) conditional order is entered upon consent, the defendant is not
aggrieved and, therefore, is precluded from taking an appeal. Therefore, Lauer appears to hold that the sole remedy
for challenging a CPLR 3126 conditional order entered on consent is through a CPLR 5015(a)(1) motion to vacate.
When a party stipulates to the entry of an order on a motion, it is generally precluded from appealing that order
because it cannot demonstrate that it is “aggrieved.” See CPLR 5511; Matter of Forbus v. Stolfi, 300 A.D.2d 852,
752 N.Y.S.2d 158 (3d Dep't 2002), appeal dismissed 99 N.Y.2d 642, 643, 760 N.Y.S.2d 92, 92 (2003) (appeal from
Family Court's order, which was entered upon consent, was dismissed because “appellant is not an aggrieved party
within the meaning of CPLR 5511”); Sterling v. Dyal, 52 A.D.3d 894, 860 N.Y.S.2d 234 (3d Dep't 2008) (no appeal
lies from an order entered on consent of the appealing party); Siegel & Connors, New York Practice § 525.
While an order entered on consent may not be appealable, that does not inexorably lead to the conclusion that it can
be challenged on a CPLR 5015(a)(1) motion. If a party has consented to the entry of an order on a motion, it will
likely be unable to establish a necessary prerequisite to a motion under CPLR 5015(a)(1): a default in appearance.
Eagle Ins. Co. v. Soto, 254 A.D.2d 483, 679 N.Y.S.2d 621 (2d Dep't 1998) (where movant failed to refute contention
that it not only appeared at the framed issue hearing before the referee, but also that its attorney conceded coverage
of the allegedly offending vehicle, a motion to vacate a default was not an available form of relief).
It is difficult to ascertain whether the order entered by the supreme court in Lauer was on consent. After failing to
appear in opposition to the motion, but before entry of the conditional order, the defendants' attorney did request
that plaintiff's attorney agree to a 30-day conditional order. This was precisely the order subsequently entered by the
supreme court, but there is no indication it was entered upon a stipulation of the parties. In any event, the Fourth
Department's opinion in Lauer notes that its holding that conditional orders entered on default can only be contested by
a motion to vacate the default “applies equally where a conditional order is entered upon the consent of the appealing
party.” Lauer, 53 A.D.3d at 215, 862 N.Y.S.2d at 677.
C3126:11 Exacting Costs and Attorney's Fee as Sanction.
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In making such orders under CPLR 3126 “as are just,” the court is not limited to the remedies listed in the numbered
paragraphs of the section. As noted above, it can take any other reasonable course consistent with the demands of the
case and the purpose of CPLR 3126. See Commentary C3126:10, above.
One course is to deny an otherwise meritorious CPLR 3126 motion for a listed sanction on the condition that the
recalcitrant party or attorney pay to the seeking party the costs of bringing the motion and/or an attorney's fee to
compensate the seeking party for the time and effort expended by its lawyer in seeking a disclosure that should not
have required court application at all. Such power is within the court's arsenal under the flexible CPLR 3126.
The party who has been relieved of a civil sanction, such as an outright default under CPLR 3126, and directed instead
to pay attorneys' fees to the seeking party, can deem itself fortunate. It seems most unwise to appeal such a disposition
on the theory that the court lacks power to impose such a money punishment. Even though the argument is devoid
of merit under caselaw discussed below, the appellant runs the risk that the appellate court will agree, canceling the
attorneys' fee as beyond the court's power, but imposing instead the more drastic remedy of a civil default, which
is explicitly among the court's powers under CPLR 3126. Thus, in any instance where the disobedience has been
such as to justify one of the listed penalties of CPLR 3126, the resister is lucky to get off with paying only costs
and attorneys' fees.
Nonetheless, early in the life of the CPLR, appeals were taken from such dispositions, not just to review the discretion
exercised by the trial court, but apparently on the further ground that the court lacked power to impose such an
attorney's fee at all. See, e.g., Di Bartolo v. American & Foreign Ins. Co., 26 A.D.2d 992, 275 N.Y.S.2d 805 (2d Dep't
1966) (the appellant was lucky: the decision was affirmed); see also Sutton v. Cobb, 50 A.D.2d 995, 377 N.Y.S.2d 236
(3d Dep't 1975) (trial court properly exercised its discretion under CPLR 3126 in awarding costs and attorneys' fees).
The supreme court's decision in Di Bartolo, 48 Misc.2d 843, 265 N.Y.S.2d 981 (Sup. Ct., Suffolk Co. 1966), was
one of the trendsetters. The First Department had established in Nomako v. Ashton, 22 A.D.2d 683, 253 N.Y.S.2d
309 (1964), that costs and attorneys' fees may be imposed in lieu of an expressly listed civil sanction under CPLR
3126, but Nomako was a lonely decision on that point for a time. Di Bartolo followed suit in January of 1966, and its
affirmance by the Second Department in November of 1966, see 26 A.D.2d 992, 275 N.Y.S.2d 805 (2d Dep't 1966),
overruled contrary holdings in that department and began a uniform trend. Nomako applied the fee sanction against
the defendant, Di Bartolo against the plaintiff. Between them the sanction is shown to be available for either side.
The fee, plus costs, in Di Bartolo was $100; in Nomako the fee and costs totaled $250. The dollar in those early years
obviously had more value. It takes more dollars to do the job today, and the figures in more recent years are often
in the thousands rather than in the hundreds.
The rule is ensconced in all departments today that costs and attorneys' fees, as set by the court, are a fair exaction
from a party who has generated unnecessary effort by the other side in seeking court assistance with disclosure when
it should not have been necessary. See, e.g., Maxim, Inc. v. Feifer, 161 A.D.3d 551, ___ N.Y.S.3d ___ (1st Dep't
2018) (“Plaintiffs' discovery abuses warrant the imposition of a $10,000 monetary sanction pursuant to CPLR 3126.”);
Knoch v. City of New York, 109 A.D.3d 459, 970 N.Y.S.2d 270 (2d Dep't 2013). The monetary imposition is usually
an adjunct of the conditional order: the resister is precluded, or defaulted, etc., “unless,” within X days, the disclosure
is forthcoming and the resister pays Y dollars to the other side.
3126 Money Sanction Distinguished from “Frivolity” Sanction
In Part 130 of the Uniform Rules, which is the “frivolity” sanctions rule adopted in the late 1980s, it is explicitly
provided that a money sanction may be imposed for a frivolous litigation practice. See 22 N.Y.C.R.R. § 130-1.1(a);
Siegel & Connors, New York Practice § 414A. The sanctions offered by CPLR 3126, including the money
punishments spelled out under its “such orders ... as are just” clause, are to be distinguished. CPLR 3126's sanctions
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do not depend in any measure on frivolous conduct addressed by Part 130 and, therefore, are not subject to its
restraints. They are an aspect of the court's powers that become activated when a party is in default, with a default
for nondisclosure under CPLR 3126 being one example. Positioned to grant an outright default against the party, the
court can excuse the default conditionally, and the condition can include a money sanction. That's what is happening
under CPLR 3126 when the court elects to excuse the default, but makes the party pay something to balance the
equation. Therefore, when costs and attorney's fees are imposed as a sanction under CPLR 3126, the court is not
required to make a finding that the conduct is “frivolous” under Part 130. See 22 N.Y.C.R.R. § 130-1.1(a); Maxim,
161 A.D.3d at 554, ___ N.Y.S.3d at ___; Vandashield Ltd. v. Isaacson, 146 A.D.3d 552, 555, 46 N.Y.S.3d 18, 24
(1st Dep't 2017) (court imposed sanctions on defendants (as opposed to their counsel) pursuant to both CPLR 3126
and Part 130; “[t]o the extent sanctions were imposed pursuant to the former, the court was not required to find that
defendants' behavior was frivolous ....”).
Money Sanction Against Government Lawyer
A monetary sanction under CPLR 3126 may be imposed on the lawyer or client, whoever the court finds guilty of the
recalcitrant conduct. This is also true under Part 130 of the Uniform Rules. See 22 N.Y.C.R.R. § 130-1.1(b); Siegel
& Connors, New York Practice § 414A. All lawyers in the case are subject to monetary sanctions under CPLR 3126,
including those representing government agencies. In one case, for example, a money sanction was imposed on an
assistant attorney general for misconduct in respect of disclosure. Kulers v. State, 141 Misc.2d 1079, 535 N.Y.S.2d 931
(Ct. Cl. 1988). The attorney had refused to submit two state troopers to a deposition unless the claimant was excluded
from the deposition room. This was found to be “willful beyond reason” and CPLR 3126 sanctions of $137.50 for a
stenographic fee and $150 for an attorney's fee were imposed and made payable to the claimant's lawyer. Id. at 1086,
535 N.Y.S.2d at 935. A “government agency” and its attorneys are also subject to sanctions under Part 130. See Siegel
& Connors, New York Practice § 414A.
C3126:12 Other Conditions and Penalties.
The flexibility of CPLR 3126 that opened the door to the imposition of attorneys' fees in lieu of applying a specifically
listed sanction can be cited to support the imposition of other conditions and penalties. As demonstrated in the cases
allowing attorneys' fees, the fees are not all that is allowable. See Commentary C3126:11, above. Statutory costs may
be included, as may the costs and disbursements of an appeal and disbursements for referee and court reporter fees.
These are only illustrative. The emerging rule should permit as a monetary sanction any actual and reasonable expense
to which the seeking party has been put because of the adverse party's willful refusal to disclose.
It is even permissible for the court, in a conditional order under CPLR 3126 giving a resisting defendant a new
opportunity to disclose, to require the defendant to file a bond to secure the plaintiff in some phase of the litigation,
or, indeed, to cover the potential recovery on the merits. Bredin v. Buchman, 32 A.D.2d 518, 298 N.Y.S.2d 748 (1st
Dep't 1969).
The courts need not deem themselves restricted to the remedies already devised by decisional law. CPLR 3126 designs
to leave the matter in the court's hands, which constitutes an invitation to the court to shape a penalty in each case
to its own particular facts.
In CDR Créances S.A.S. v. Cohen, 23 N.Y.3d 307, 991 N.Y.2d 519 (2014), the Court affirmed an order imposing
civil procedure's version of the death penalty: a striking of the pleadings and the imposition of a default judgment as
prescribed in CPLR 3126(3). This severe sanction was imposed on a finding, “by clear and convincing evidence,”
that defendants had engaged in conduct that constituted a fraud on the court. Id. at 311, 991 N.Y.2d at 522.
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CDR was an extreme case involving egregious conduct by several defendants in two New York State court actions
seeking to recover the proceeds of a loan agreement that were wrongfully diverted and concealed. The defendants
were accused of perjury, witness tampering, and falsification of documents. During the discovery phase of the New
York action, the federal government arrested two of the defendants and charged them with tax evasion and conspiracy
to commit fraud on the New York courts. The allegations in the criminal action included forging documents and
suborning perjury at depositions in the New York action which corroborated their own perjurious testimony. The
defendants were convicted of tax evasion in federal court and were sentenced to ten years in prison.
After defendants were sentenced, the plaintiff moved for an order under CPLR 3126(3) to strike defendants' pleadings
and for a default judgment based on the fact that the defendants perpetrated a fraud on the court. The trial court
conducted a full evidentiary hearing during which much of the testimony from the federal criminal action was
repeated, including the allegations of suborning perjury at several depositions. Based on the proof submitted, supreme
court determined that plaintiffs established by clear and convincing evidence that defendants had perpetrated a fraud
on the court and granted plaintiff's motion, basing its authority on the court's inherent power to take action to preserve
the integrity of the judicial process. The First Department affirmed.
The Court of Appeals noted that in addition to the sanctions under CPLR 3126, “a court has inherent power to address
actions which are meant to undermine the truth-seeking function of the judicial system and place in question the
integrity of the courts and our system of justice.” Id. at 318, 991 N.Y.2d at 527. These types of actions constitute
a “[f]raud on the court” and “involve[ ] wilful conduct that is deceitful and obstructionistic” and that “injects
misrepresentations and false information into the judicial process ‘so serious that it undermines ... the integrity of
the proceeding.’ ” Id. (citation omitted). Relying on several federal decisions, the Court ruled that a party seeking to
strike an adverse party's pleading based on a claim of fraud on the court must demonstrate by clear and convincing
evidence “that the offending ‘party has acted knowingly in an attempt to hinder the fact finder's fair adjudication of
the case and his adversary's defense of the action.’ ” Id. at 320, 991 N.Y.S.2d at 529 (citation omitted).
The Court concluded that the record before it supported the existence of such evidence as to all but one defendant,
whose statements and denials during the disclosure process “were not central to the success of the scheme to hide
information from the court and the plaintiff.” Id. at 324, 991 N.Y.S.2d at 532. As to the other defendants, the record
contained “numerous instances of perjury, subornation of perjury, witness tampering and falsification of documents
by defendants.” Id. at 323, 991 N.Y.S.2d at 530. Therefore, the Court affirmed the order striking the answers of those
defendants and entering a default judgment against them.
While the CDR Créances Court cites to CPLR 3126, and contains a brief discussion of the statute, the relief afforded
appears to lie under the distinct inherent power of the courts to impose appropriate sanctions in actions involving a
fraud on the court. Therefore, we suspect that the decision will have little impact on the more common issues arising
under CPLR 3126, where a party has failed to obey an order requiring disclosure. While many actions in which CPLR
3126 sanctions are imposed involve lazy, neglectful, or dilatory conduct, they thankfully do not involve fraud.
That observation raises another issue. If the motion for sanctions is based solely on the authority of CPLR 3126, it
would not appear that the “clear and convincing” standard articulated by the Court in CDR Créances need be met.
On such a motion, the movant should be able to satisfy her burden by establishing through a preponderance of the
evidence that the opponent “refuse[d] to obey an order for disclosure or wilfully fail[ed] to disclose information which
the court finds ought to have been disclosed ....” CPLR 3126. Moreover, a party's compliance with a court order
pertaining to disclosure will be a cut and dry issue in most cases involving a motion under CPLR 3126. In those cases
in which a motion under CPLR 3126 does not present a straightforward violation of a court's order, one would hope
that a movant will not be held to a standard requiring clear and convincing evidence of a refusal to comply.
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C3126:13 Statute of Limitations and Res Judicata Issues Resulting from CPLR 3126 Dismissal
When the complaint is dismissed under CPLR 3126 for the plaintiff's refusal to make required disclosure, the question
arises whether the plaintiff will be entitled to the six-month period offered by CPLR 205(a) for a new action. CPLR
205(a) supplies that gift when the earlier action was dismissed without reaching the merits, but it excepts, among other
things, a “dismissal ... for neglect to prosecute the action made pursuant to [CPLR 3216] or otherwise ....” The formal
dismissal for neglect to prosecute results from the defendant's motion for that specific relief under CPLR 3216. See
Siegel & Connors, New York Practice § 375. But several other categories of dismissal, carrying other captions, have
also been held to qualify as a “dismissal ... for neglect to prosecute” under the “or otherwise” language in CPLR 205(a)
and therefore don't qualify for the six-month extension. See id. at § 52. The courts had been ambivalent about whether
a dismissal under CPLR 3126 qualified as one for “neglect to prosecute” under CPLR 205(a), thereby preventing
the plaintiff from obtaining the statute's 6-month gift. The issue was resolved in Andrea v. Arnone, Hedin, Casker,
Kennedy and Drake, Architects and Landscape Architects, 5 N.Y.3d 514, 806 N.Y.S.2d 453 (2005), with bad news
for plaintiffs. Some background here is appropriate.
The composition of the New York Court of Appeals at the beginning of the twenty-first century demonstrated
conviction in their position that statutes, court rules, and orders can rarely be ignored without significant consequences.
One could trace the Court's crusade to eradicate sloppy practice back to the 1999 decision in Kihl, 94 N.Y.2d 118, 700
N.Y.S.2d 87. See Commentary C3126:8A, above. In Kihl, Chief Judge Kaye authored a unanimous opinion concluding
that the trial court did not abuse its discretion in ultimately dismissing plaintiff's complaint under CPLR 3126 for
failure to serve responses to interrogatories as required by a preliminary conference order. The plaintiff was given
several opportunities to comply with the order, but ultimately failed to do so. In affirming the appellate division's
dismissal of the complaint in this “all too familiar” scenario, the Court noted that “when a party fails to comply with
a court order and frustrates the disclosure scheme set forth in the CPLR, it is well within the Trial Judge's discretion
to dismiss the complaint.” Kihl, 94 N.Y.2d at 122, 700 N.Y.S.2d at 90 (citation omitted).
A remarkably similar set of facts, with an interesting procedural twist, appeared on the Court's docket in the fall of
2005. In Andrea, sixty plaintiffs commenced four lawsuits against more than twenty defendants alleging that they had
been injured by toxic substances released during defendants' renovation of a school. Andrea, 5 N.Y.3d at 518, 806
N.Y.S.2d at 454. Despite the serious nature of these lawsuits, plaintiffs failed to comply with at least four deadlines
imposed by scheduling orders and orders entered in response to motions to dismiss the actions. The Supreme Court
gave plaintiffs four separate chances to provide the required disclosure, and ultimately dismissed the actions when
none of the deadlines were satisfied. Relying on Kihl, a case virtually on all fours, the Fourth Department unanimously
affirmed the dismissal. Andrea v. E.I. Du Pont De Nemours & Co., 284 A.D.2d 921, 725 N.Y.S.2d 904 (4th Dep't
2001), lv. denied 731 N.Y.S.2d 136 (4th Dep't 2001).
The procedural twist occurred when thirty-four of the same plaintiffs brought two more actions based on the same
events as the four suits previously dismissed by supreme court. They did so in reliance on one of the last refuges of
the scoundrel, CPLR 205(a). The Andrea Court, resolving a conflict that had existed in the caselaw, in broad terms
held that the “dismissal of an action for failure to comply with discovery orders is a dismissal ‘for neglect to prosecute
the action’ within the meaning of CPLR 205(a).” Andrea, 5 N.Y.3d at 518, 806 N.Y.S.2d at 454. Therefore, the sixmonth extension was not available in these two actions. After recounting the plaintiffs' “ongoing laxity” in the prior
actions, the Court held that “[t]he plain purpose of excluding actions dismissed for neglect to prosecute from those
that can be, in substance, revived by a new filing under CPLR 205(a) was to assure that a dismissal for neglect to
prosecute would be a serious sanction, not just a bump in the road.” Andrea, 5 N.Y.3d at 521, 806 N.Y.S.2d at 456-57.
Acknowledging that it is “undesirable to punish plaintiffs for the failures of their counsel,” the Court observed that
“what is undesirable is sometimes also necessary,” and dismissed the second set of actions. Id., at 521, 806 N.Y.S.2d
at 457. Citing to Kihl, the Court repeated its clarion call that “[l]itigation cannot be conducted efficiently if deadlines
are not taken seriously, and ... disregard of deadlines should not and will not be tolerated.” Id. (citation omitted).
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The fact pattern in Andrea is not the only one that can lead to a dismissal under CPLR 3126. There has been a
proliferation of orders within actions that pertain to disclosure. For example, pursuant to Uniform Rule section 202.12,
which governs preliminary conferences, the parties frequently enter into a timetable for disclosure that is reduced to
the form of a stipulation and order. 22 N.Y.C.R.R. § 202.12(b); see Siegel & Connors, New York Practice § 77D. If
a party violates such an order by failing to meet disclosure deadlines and the case is ultimately dismissed on these
grounds, a strong argument can be made that, under Andrea, this is a dismissal for neglect to prosecute and may not
be entitled to the benefits of CPLR 205(a).
The disclosure time frames in a case management order and scheduling order were disregarded in Andrea, but the trial
court initially denied the motion to dismiss based on these failures. In an outpouring of generosity, the court extended
those deadlines on four separate occasions. It was only after this fourth set of deadlines was breached that the Supreme
Court dismissed the action. What if a court dismissed the action after only two sets of deadlines were missed?
The failure to satisfy deadlines in a case management order or scheduling order will normally be challenged by an
adversary through a motion pursuant to CPLR 3126. There would be no requirement to move under CPLR 3124 in the
first instance because either of these orders will normally qualify as “an order for disclosure” under CPLR 3126. See
Commentary C3126:5, above. The court will not impose a sanction under CPLR 3126, however, unless the party's
failure to disclose can be shown to be willful. See Commentary C3126:7, above.
There is no reference to CPLR 3126 in the Court's decision in Andrea, but it is likely that defendant's three separate
motions to dismiss were based on this statute. As noted above, the trial court was very patient, granting four separate
extensions of deadlines for disclosure, and then only dismissing after plaintiffs failed to comply with a conditional
order. Andrea, 5 N.Y.3d at 518, 806 N.Y.S.2d at 455. Therefore, the willfulness required under CPLR 3126 was
certainly present in Andrea. Another court might not be so patient and, in the spirit of the Court of Appeals' crusade
against sloppy practice, could grant a motion to dismiss after two or three deadlines have expired. Would a dismissal
under these facts be justified?
The court is vested with broad discretion on a motion under CPLR 3126, a point the Court of Appeals has stressed on
more than one occasion. See, e.g., Kihl, 94 N.Y.2d at 122, 700 N.Y.S.2d at 90; Commentary C3126:8, above. In Kihl,
the Court expressly stated that “when a party fails to comply with a court order and frustrates the disclosure scheme
set forth in the CPLR, it is well within the Trial Judge's discretion to dismiss the complaint.” Id.
The combination of Kihl and Andrea is a frightening one for lawyers who habitually fail to adhere to disclosure
deadlines. Kihl holds that the judge has the discretion under CPLR 3126 to dismiss the complaint of a party who has
willfully failed to provide disclosure. Moreover, if such a finding is made at the trial level, there are scant grounds for
a reversal. See Commentary C3126:8, above. That limits the option of a successful appeal. On another front, Andrea
holds that a case dismissed for failure to comply with disclosure orders is not entitled to CPLR 205(a)'s six-month
extension to start over again. Therefore, unless it is an extremely rare situation in which the statute of limitations has
not expired on the claim, the prospect of starting all over again is not available.
Less than three years after Andrea was handed down, CPLR 205(a) was amended, effective July 7, 2008, adding a
new final sentence providing that:
Where a dismissal is one for neglect to prosecute the action made pursuant to rule thirty-two hundred sixteen of this chapter or
otherwise, the judge shall set forth on the record the specific conduct constituting the neglect, which conduct shall demonstrate
a general pattern of delay in proceeding with the litigation.
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This requirement is an odd one and its placement in Article 2 of the CPLR, which pertains to the statute of limitations, is
perplexing. CPLR 205(a) does not provide grounds for moving to dismiss an action if there has been a neglect to prosecute and,
in most instances, it is doubtful that a judge's attention will be drawn to this provision on such a motion.
While the new language added to CPLR 205(a) does not specifically refer to dismissals under CPLR 3126(3), it applies
to any dismissal for neglect to prosecute under CPLR 3216 “or otherwise.” Therefore, the new requirement was likely
intended to apply to the full panoply of dismissals grounded upon a neglect to prosecute, including those based on a
failure to comply with disclosure. See Siegel & Connors, New York Practice § 52 (discussing a battery of provisions
in the CPLR and Uniform Rules that can lead to a dismissal for “neglect to prosecute”). After the Court's holding in
Andrea, a dismissal under CPLR 3126(3) is most certainly a dismissal “for neglect to prosecute” under CPLR 205(a).
If a party is moving under CPLR 3126(3) for an order dismissing the complaint based on a failure to comply with
disclosure, she should remind the judge that in addition to seeking an order of dismissal, she is requesting that the judge
outline: 1) “the specific conduct constituting the neglect” and, 2) plaintiff's “general pattern of delay in proceeding with
the litigation.” CPLR 205(a); see Lopez v. State, 2008 WL 4239017 (Ct. Cl. 2008) (decision handed down shortly after
amendment to CPLR 205(a) setting forth new requirements on the record in case dismissed for neglect to prosecute
under CPLR 3216). That should not be a difficult task because the moving papers on a meritorious motion under
CPLR 3126(3) must, in any event, establish that the plaintiff or defendant “willfully” failed to provide disclosure.
See, e.g., BDS Copy, 123 A.D.3d at 1257-58, 999 N.Y.S.2d at 237 (in affirming order dismissing complaint under
CPLR 3126, court noted that “the record demonstrates ‘[a] pattern of noncompliance’ sufficient to support Supreme
Court's finding that plaintiffs' conduct was willful ....”); Roman, 38 A.D.3d at 443, 832 N.Y.S.2d at 529 (“The drastic
sanction of striking pleadings is justified only when the moving party shows conclusively that the failure to disclose
was wilful, contumacious or in bad faith.”); see also Commentary C3126:7, above. The “specific conduct constituting
the neglect” and plaintiff's “general pattern of delay in proceeding with the litigation” will almost certainly follow
from the finding that the “failure to disclose was wilful, contumacious or in bad faith ....” In this respect, the 2008
amendment to CPLR 205(a) does not affect the Court of Appeals ruling in Andrea, but merely imposes an additional
technical requirement on the trial court if it grants a CPLR 3126 motion to dismiss.
In the typical case in which a court orders a dismissal under CPLR 3126, a party has: (1) failed to comply with the
initial disclosure demand, (2) failed to comply with the movant's good faith effort to resolve the discovery dispute,
see 22 N.Y.C.R.R. § 202.7; Siegel & Connors, New York Practice § 353, (3) failed to comply with a court's order
under CPLR 3124 to provide the disclosure, and (4) failed to comply with a 30 or 60-day conditional order. See
generally, Patrick M. Connors, CPLR 3216 Conditional Orders Requiring Disclosure “Can't Get No Respect' ”, 73
Alb. L. Rev. 853 (2010) (discussing steps that lead to issuance of CPLR 3126 conditional order). Therefore, it is
difficult to conceive of an action properly dismissed pursuant to CPLR 3126 that will not also provide a basis for
the court to outline the new requirements in CPLR 205(a). If a judge cannot set forth “specific conduct constituting
the neglect” and plaintiff's “general pattern of delay in proceeding with the litigation,” the case is most probably not
a candidate for dismissal under CPLR 3126. CPLR 205(a). The case may, however, warrant the imposition of other
penalties under CPLR 3126.
Assume the trial court dismissed the case under CPLR 3126(3), but failed to outline the “specific conduct constituting
the neglect” and plaintiff's “general pattern of delay in proceeding with the litigation.” CPLR 205(a). Could the
omission be corrected on appeal? We think so. If the plaintiff appealed from the dismissal of the action and the
appellate court deemed that the relief under CPLR 3126(3) was appropriate, it could set forth the additional detail
required in CPLR 205(a) in its order of affirmance. CPLR 205(a) states that a judge who dismisses a case for neglect to
prosecute “shall set forth on the record the specific conduct constituting the neglect, which conduct shall demonstrate
a general pattern of delay in proceeding with the litigation.” CPLR 205(a) (emphasis added). The failure to comply
with this mandate can be treated like any other error at the trial level and corrected on appeal. In this instance, the
prevailing party should appeal or cross appeal, claiming that she is aggrieved by the trial court's failure to set forth
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the new requirements of CPLR 205(a) on the record. See Siegel & Connors, New York Practice § 525 (discussing
situations in which a prevailing party may still be aggrieved in some respect).
Alternatively, the prevailing party should make a motion for reargument and respectfully remind the trial court that it
overlooked the requirement to set forth the “specific conduct constituting the neglect” and plaintiff's “general pattern
of delay in proceeding with the litigation,” as prescribed by CPLR 205(a). See CPLR 2221(d) (detailing requirements
for motion for reargument); Siegel & Connors, New York Practice § 254.
Strangely, these questions arising from the amendment to CPLR 205(a) will all likely be issues for another judge at
another time. The court assigned to hear the new action commenced after the statute of limitations has expired, and
relying on CPLR 205(a)'s indulgence, will need to determine if “the record” in the prior action that was dismissed
for neglect to prosecute sufficiently states “specific conduct constituting the neglect” and plaintiff's “general pattern
of delay in proceeding with the litigation.” If the record in the prior action satisfies these requirements, the plaintiff
should be collaterally estopped from arguing that the prior court erred in making its determination. Any argument in
that regard should be raised by a motion for reargument or appeal in the prior action. See Siegel, Amendment Bars
“Neglect to Prosecute” Dismissal, N.Y.L.J., September 15, 2008, p. 4 (“If the first court clearly found a ‘general
pattern of delay’, however, and recited as much on the record, it would apparently be binding on the second court as
res judicata and make the CPLR 205(a) six months unavailable.”). If the record in the prior action does not satisfy
these requirements, the second court will also be obligated to ascertain if the omission opens the door to the sixmonth gift in CPLR 205(a).
In Stora v. City of New York, 24 Misc.3d 906, 879 N.Y.S.2d 904 (Sup. Ct., New York Co. 2009), plaintiff's original
action was dismissed after plaintiff failed to oppose the defendants' motions to dismiss based on plaintiff's alleged
failure to comply with disclosure orders. Although plaintiff moved to vacate the order, the motion was denied “due
to the failure of any party to appear for oral argument.” Plaintiff commenced a new action against the defendants,
raising the same claim asserted in the prior action, relying on the six-month extension in CPLR 205(a). Defendants
moved to dismiss the second action on statute of limitations grounds, claiming that plaintiff was not entitled to the
six-month extension in CPLR 205(a) because the first action was dismissed based on a “neglect to prosecute.” See
Andrea, 5 N.Y.3d 514 at 518, 806 N.Y.S.2d at 454. Plaintiff countered that, based on the 2008 amendment to CPLR
205(a), it was entitled to the extension because the trial court's order dismissing the first action did not “set forth on
the record the specific conduct constituting the neglect, which conduct shall demonstrate a general pattern of delay
in proceeding with the litigation.” CPLR 205(a).
The supreme court in Stora observed that if, in lieu of instituting a new action, plaintiff made a second application to
vacate the order entered on default dismissing action number 1, “he would have been required to demonstrate the usual
requirements of excusable neglect and the existence of a meritorious claim.” Stora, 24 Misc.3d at 908, 879 N.Y.S.2d
at 906; see CPLR 5015(a)(1); Siegel & Connors, New York Practice § 427; see, e.g., Eugene Di Lorenzo, Inc. v. A.C.
Dutton Lumber Co., Inc., 67 N.Y.2d 138, 501 N.Y.S.2d 8 (1986) (noting that a motion under CPLR 5015(a)(1) requires
a dual showing that: (1) there was a reasonable excuse for the default, and (2) the existence of a meritorious defense).
In Stora, the second action commenced pursuant to CPLR 205(a) was coincidentally assigned to the same judge who
adjudicated the original action, a practice apparently common in some counties. The judge acknowledged that he
dismissed the original action without making any finding of a pattern of delay under CPLR 205(a), but concluded
that “a judge hearing the second action can review the record of the initial action to determine such issue when no
adjudication thereon was made in that action.” After examining the papers submitted on the various motions made in
the first action, the court concluded that it “does not appear that plaintiff's defaults were wilful or in bad faith and rose
to the level of conduct that warrants the type of sanction imposed in Andrea.” Therefore, the court denied defendants'
motion to dismiss the second action based on the statute of limitations and concluded that the CPLR 205(a) six-month
extension was available to plaintiff.
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The holding in Stora is troubling for several reasons. The court dismissed the first action based on plaintiff's default in
failing to oppose motions seeking dismissal arising out of plaintiff's alleged failure to comply with discovery orders.
Although this relief may have been granted without opposition, presumably the moving papers made the necessary
showing that the plaintiff had “willfully” failed to provide disclosure in response to discovery orders and, therefore,
that an award of sanctions under CPLR 3126(3) was appropriate. See Commentaries C3126:7 and C3126:10A, above.
As a general rule, the courts do not grant this drastic form of relief lightly. See, e.g., Roman, 38 A.D.3d at 443,
832 N.Y.S.2d at 529 (“The drastic sanction of striking pleadings is justified only when the moving party shows
conclusively that the failure to disclose was wilful, contumacious or in bad faith.”); Cestaro v. Chin, 20 A.D.3d 500,
799 N.Y.S.2d 143 (2d Dep't 2005) (“[T]he extreme sanction [under CPLR 3126(3)] ... is not warranted because it
does not appear that the plaintiff willfully and contumaciously failed to appear for an examination before trial and
provide complete responses to the discovery demands....”).
Nonetheless, the court saw fit to reexamine the basis for the dismissal of the first action pursuant to CPLR 3126(3)
and concluded that it did “not appear that plaintiff's defaults [in the first action] were wilful or in bad faith....” Stora,
24 Misc.3d at 909, 879 N.Y.S.2d at 906. If that is so, it may very well be that the order dismissing the first action
was not properly granted because, as the caselaw in the preceding paragraph demonstrates, a dismissal under CPLR
3126(3) should only be awarded if a party willfully fails to comply with a disclosure order. The method for challenging
the determination in the first action should not, however, be through a second action commenced pursuant to CPLR
205(a). Rather, plaintiff should be required to move to vacate the default in the original action and, if such motion
is unsuccessful, appeal the denial of the motion to vacate. See Commentary, C3126:10A, above; Siegel & Connors,
New York Practice § 525.
The holding in Stora also stands for the proposition that a dismissal of an action under CPLR 3126(3) does not
necessarily constitute a dismissal for “neglect to prosecute.” Citing the Second Department's 2007 decision in Daluise,
40 A.D.3d 801, 837 N.Y.S.2d 175, the court noted that “whether delinquent conduct by a party warrants a conclusion
that dismissal was for neglect to prosecute depends on the facts of the case.” In the Court of Appeals decision in
Andrea, however, the opening paragraph states unequivocally “that dismissal of an action for failure to comply with
discovery orders is a dismissal ‘for neglect to prosecute the action’ within the meaning of CPLR 205(a).” Andrea, 5
N.Y.3d at 518, 806 N.Y.S.2d at 454. To the extent that the decisions in Daluise and Stora stand for the proposition
that certain dismissals under CPLR 3126(3) constitute a dismissal for “neglect to prosecute,” while others do not,
they appear to be contrary to the holding and spirit of Andrea.
Furthermore, the Stora court concluded that a judge hearing the second action commenced pursuant to CPLR 205(a)
can review the record of the initial action, even if the decision, order, and/or judgment in the prior action is silent on the
point, and determine if the plaintiff engaged in “conduct constituting ... neglect ... demonstrat[ing] a general pattern
of delay in proceeding with the litigation.” CPLR 205(a). That will prove to be problematic, and possibly chaotic,
especially if the judge assigned to the case commenced under CPLR 205(a) is not the same judge who dismissed the
prior action. Given New York's venue rules, which generally allow the plaintiff to commence the action in any county
in which a party resides or where the claim accrued, there will be many instances in which a judge entertaining the
second action is a complete stranger to the first. See CPLR 503(a) (containing venue rules); Siegel & Connors, New
York Practice § 118. It will often be difficult and impractical for that judge to ascertain whether the conduct in the
prior action fell within the “neglect” standards set forth in the amended CPLR 205(a). See “The ‘General Pattern Of
Delay’ Amendment of CPLR 205(a): If Judge Dismissing Earlier Action Didn't Consider It Neglect to Prosecute,
Plaintiff does Get Six Months of CPLR 205(a) for New Action,” 210 Siegel's Practice Review 1 (2009) (describing
the holding in Stora, Professor Siegel notes that “[h]ere the fact that judge two and judge one are the same may make
that step possible, but wouldn't it be awkward at best for the second judge to do that when the judges are not the same?
Is the whole record in the first action to be submitted to the judge in the second? Is that permissible?”).
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The lawyer moving to dismiss an action based on any form of neglect to prosecute must foresee that CPLR 205(a)
may offer an opportunity to recommence the action after the dismissal and should request that the judge make specific
findings regarding neglect in an attempt to put an end to the litigation. An article in the New York Law Journal
discusses several provisions under which a plaintiff's claim can be dismissed for neglect to prosecute and whether
such dismissals normally involve conduct constituting neglect and a “general pattern of delay in proceeding with the
litigation.” CPLR 205(a); see Patrick M. Connors, “A Second Bite at the Apple Under CPLR 205(a) Extension,”
N.Y.L.J., Sept. 20, 2010, at 3. In this regard, the Stora decision contains some sage advice for defendants moving
under any statute or rule that could result in a dismissal for “neglect to prosecute”:
any defendant concerned about a plaintiff obtaining the benefit of a section 205(a) extension after a dismissal on any grounds
that could be deemed to be a neglect of prosecution would be wise to request at the time of dismissal that the court issue
an adjudication on the issue of general delay.
Stora, 24 Misc.3d at 910, 879 N.Y.S.2d at 907.
It may be, however, that a case dismissed for neglect to prosecute that does not contain the required findings should
not open the door for a second action under CPLR 205(a). The plain language of the statute has always denied the
six-month extension to any action so dismissed. The 2008 amendment adding a new last sentence to CPLR 205(a)
might be construed to facilitate appellate review of the dismissal of the prior action. If the original action is dismissed
based on a neglect to prosecute, but the judge never sets forth the specific conduct constituting the neglect, it would
seem that this type of error is more appropriately cured through a motion for reargument or appellate review in the
original action.
There are certain decisions applying CPLR 205(a) that appear to depart from the reasoning and result in the Court
of Appeals decision in Andrea. In Daluise, 40 A.D.3d 801, 837 N.Y.S.2d 175, for example, plaintiffs failed to
comply with a preliminary conference order, several discovery demands by the defendant, and a stipulation regarding
disclosure. The supreme court granted plaintiff's motion under CPLR 3126(3) to strike the complaint, but did not
indicate whether the dismissal was on the merits. After unsuccessfully moving to vacate the order and for reargument,
which required at least two separate motions and one appeal, plaintiffs commenced a second action that contained
many of the same causes of action. The supreme court granted defendant's pre-answer motion to dismiss the second
action on res judicata and statute of limitations grounds, see CPLR 3211(a)(5), rejecting the argument that CPLR
205(a)'s six-month grace period allowed a second action.
The Second Department reversed, holding that “ ‘[w]here a plaintiff's noncompliance with a disclosure order does
not result in a dismissal with prejudice, or an order of preclusion or summary judgment in favor of defendant so as
to effectively close plaintiff's proof, dismissal resulting from the noncompliance is not a merits determination so as
to bar commencement of a second action.’ ” Daluise, 40 A.D.3d at 802-03, 837 N.Y.S.2d at 177 (quoting Maitland,
65 N.Y.2d at 615-16, 491 N.Y.S.2d at 148). The appellate division concluded that the supreme court's order on the
CPLR 3126(3) motion and its own order on appeal from that determination in the first action did not grant preclusion,
but merely struck the complaint. Id. at 803, 837 N.Y.S.2d at 177. Therefore, the Daluise court reasoned, the doctrine
of res judicata did not bar the second action because the dismissal of the first action was not on the merits and the
plaintiff was entitled to implement CPLR 205(a). The court acknowledged Andrea, which held that dismissal of an
action for failure to comply with discovery orders is a dismissal for neglect to prosecute within the meaning of CPLR
205(a), but concluded that plaintiff's conduct did not rise to that level. Id. at 804, 837 N.Y.S.2d at 178.
In Aguilar v. Jacoby, 34 A.D.3d 706, 827 N.Y.S.2d 77 (2d Dep't 2006), a case relied upon in Daluise, plaintiffs
commenced an action against defendants for injuries arising from a motor vehicle accident. The defendants moved to
dismiss the complaint under CPLR 3126(3) for plaintiffs' failure to comply with discovery requests and court orders.
The supreme court dismissed the action after plaintiffs' default in opposing it. The plaintiffs moved to vacate the
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default and successfully demonstrated a reasonable excuse for the default, but the court denied the motion based on
their failure to establish the existence of a meritorious cause of action.
Resorting to CPLR 205(a), the plaintiffs timely commenced a second action during the next six months seeking the
same relief that was the subject of the prior action. The defendants moved to dismiss the second action under CPLR
3211(a)(5) on the grounds of res judicata and collateral estoppel, but the court denied the motion because the prior
action was not dismissed on the merits. The Second Department affirmed, concluding that:
[t]he dismissal of the prior action on the ground of noncompliance with discovery requests and certain court orders was not
a determination on the merits so as to bar commencement of the instant action as the prior dismissal was not preceded by an
order of preclusion and there was no indication that the dismissal was with prejudice.
Aguilar, 34 A.D.3d at 707, 827 N.Y.S.2d at 78 (citation omitted). In support of this conclusion, the court cited to CPLR 205(a)
and several cases that predate the Court of Appeals pronouncement in Andrea. In addition, the court noted that an order entered
upon a party's default in appearing in response to the CPLR 3126 motion is not upon the merits.
It is instructive to compare Daluise and Aguilar with the Second Department's 2006 decision in Kalinka, 34
A.D.3d 742, 827 N.Y.S.2d 75, a case handed down with Aguilar. In Kalinka, the supreme court dismissed the first
action against the defendants after each was awarded an order of preclusion apparently under CPLR 3126(2). The
supreme court concluded that the plaintiff in the first action had “willfully and contumaciously failed to comply with
disclosure.” Id. at 744, 827 N.Y.S.2d at 77. Plaintiff commenced a second action against the same defendants for the
same relief, apparently relying on CPLR 205(a)'s six-month grace period. The Second Department concluded that
the dismissal of the first action should be given res judicata effect, thereby requiring dismissal of the second action
because of the unavailability of CPLR 205(a). Paradoxically, under Kalinka's holding, a party moving pursuant to
CPLR 3126 may be in a far better position if she obtains an order of preclusion under CPLR 3126(2) rather than an
outright dismissal under CPLR 3126(3). See Commentary C3126:8, above.
It is difficult to reconcile the Second Department's holdings in Daluise and Aguilar with the Court of Appeals decision
in Andrea. The generous gifts afforded by CPLR 205(a) are denied to cases that fall into one of four categories: (1)
those terminated through voluntary discontinuance, see CPLR 3217, (2) those dismissed based on a lack of personal
jurisdiction, (3) those terminating in a final judgment on the merits, which are barred by the doctrine of res judicata,
and (4) those dismissed for a neglect to prosecute. See Siegel & Connors, New York Practice § 52. The third and
fourth exceptions are the only ones pertinent to our discussion here. Daluise, Aguilar and Kalinka focus primarily
on the third exception to CPLR 205(a), examining whether the first action was dismissed “on the merits,” thereby
invoking the doctrine of res judicata and precluding a second action. In this regard, Daluise correctly notes that the
Court of Appeals previously held that when a plaintiff's noncompliance with a disclosure order does not result in a
dismissal with prejudice, or an order of preclusion or summary judgment in favor of defendant so as to effectively
close plaintiff's proof, the dismissal is not on the merits and does bar a second action under CPLR 205(a). Maitland,
65 N.Y.2d at 615-16, 491 N.Y.S.2d at 148.
There is a paradox built into this situation. The imposition of a preclusion order under CPLR 3126(2) can, as the court
acknowledges in the Maitland decision, work the equivalent of a res judicata bar against a second action, while what
is presumably the ultimate CPLR 3126 sanction--the outright dismissal under paragraph 3--may not. See Commentary
C3126:8, above. It all depends, apparently, on what the dismissing judge intended the dismissal to be in the first
action. If the dismissal was intended to be “with prejudice,” or “on the merits,” the judge should have said so. In
Maitland, the judge didn't.
After Andrea, however, if a plaintiff's case has been dismissed pursuant to CPLR 3126 and she invokes CPLR 205(a)
to commence a second action, she must overcome both the third and fourth exceptions listed above. The plaintiff must
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prove that the dismissal of the first action was not on the merits and, additionally, that it was not based on a neglect
to prosecute. As noted above, in Andrea's opening paragraph, the court “hold[s] that dismissal of an action for failure
to comply with discovery orders is a dismissal ‘for neglect to prosecute the action’ within the meaning of CPLR
205(a).” Andrea, 5 N.Y.3d at 518, 806 N.Y.S.2d at 454. In Daluise, plaintiffs' first action was dismissed, in part, for
failing to comply with a preliminary conference order and a stipulation regarding disclosure, which may have been
“so ordered” by the court. See CPLR 2104 (recognizing three types of stipulations, including agreements reduced
to the form of an order and entered). Similarly, the CPLR 3126 dismissal in Aguilar was based in part on plaintiffs'
failure to comply with “certain court orders.” Aguilar, 34 A.D.3d at 707, 827 N.Y.S.2d at 78. Therefore, based on the
holding in Andrea, it appears that the initial actions in Daluise and Aguilar were dismissed for neglect to prosecute.
The Andrea Court makes clear that the question of whether a prior dismissal is one for neglect to prosecute is generally
a question of law and that an appellate court need not defer to a trial court's assessment in this regard. If a case is
dismissed for failure to comply with discovery deadlines and court orders, the Court concludes:
it is not acceptable to permit plaintiffs to start all over again, after the statute of limitations has expired. To countenance that
result would be to convert the dismissal itself into just one more opportunity to try again-and plaintiffs have already had at
least as many opportunities to try again as they could reasonably expect.
Andrea, 5 N.Y.3d at 521, 806 N.Y.S.2d at 456.
In both Daluise and Aguilar, plaintiffs were allowed the equivalent of a mulligan in the game of golf. They were
permitted to commence a second action after their initial actions were dismissed under CPLR 3126 for failure to
comply with disclosure requests and court orders. These decisions appear to conflict with the spirit of the Court of
Appeals decision in Andrea, if not its holding.
The blockbuster amendment to CPLR 205(a) has presented many perplexing issues during its first decade. Given the
large number of dismissals for “neglect to prosecute” in New York State courts, it is likely that judges will continue
to grapple with the 2008 amendment to CPLR 205(a), at least until the Court of Appeals addresses it. While many
of these dismissals fall under CPLR 3126(3), there are a number of other provisions that can result in death due to a
neglect to prosecute. See, e.g., CPLR 3216 (dismissal for failing to file and serve note of issue); CPLR 3404 (failure
to restore case to trial calendar within a year after being marked “off” constitutes a “neglect to prosecute”); CPLR
3012(b) (dismissal for failure to timely serve complaint in response to demand); see Siegel & Connors, New York
Practice § 52 (discussing several provisions in the CPLR and Uniform Rules that can lead to a dismissal for “neglect
to prosecute”). Parties may find the caselaw addressing the application of CPLR 205(a) to dismissals under these
other provisions to be of aid in determining the statute's application to a motion under CPLR 3126.
The above discussion, while certainly lengthy, contains a critically important lesson. Under the current state of the
law, the lawyer who fails to adhere to disclosure deadlines is now in a very tight spot. The warning for the plaintiff's
bar is that it is at best perilous to suffer a first-action dismissal with disclosure refusals on the assumption that CPLR
205(a) will offer salvation.
LEGISLATIVE STUDIES AND REPORTS
According to the First Report, this section is based on Rule 37(b), Federal Rules of Civil Procedure, 28 U.S.C.A. Under § 299
of the civil practice act, if a party ignores a notice, his pleading may be stricken on motion. Under this section, the court will,
on motion, make a conditional order that if the party does not appear or does not answer certain questions the penalties in (1) to
(3) will automatically be visited upon him. No separate treatment of non-party witnesses is required since the general contempt
power applies to them. Cf. Civ.Prac.Act §§ 299, 325; R.Civ.P. 9-a (last par.), 115(c), 137; Note, 7 Vand.L.Rev. 272 (1954).
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Official Reports to Legislature for this section:
1st Report Leg.Doc. (1957) No. 6(b), p. 159.
5th Report Leg.Doc. (1961) No. 15, p. 479.
6th Report Leg.Doc. (1962) No. 8, p. 327.

Notes of Decisions (1752)
McKinney's CPLR § 3126, NY CPLR § 3126
Current through L.2022, chapters 1 to 37. Some statute sections may be more current, see credits for details.
End of Document
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Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)
Chapter Eight. Of the Consolidated Laws
Article 32. Accelerated Judgment (Refs & Annos)
McKinney's CPLR Rule 3211

Rule 3211. Motion to dismiss
Effective: November 10, 2020
Currentness
(a) Motion to dismiss cause of action. A party may move for judgment dismissing one or more causes of action asserted against
him on the ground that:
1. a defense is founded upon documentary evidence; or
2. the court has not jurisdiction of the subject matter of the cause of action; or
3. the party asserting the cause of action has not legal capacity to sue; or
4. there is another action pending between the same parties for the same cause of action in a court of any state or the United
States; the court need not dismiss upon this ground but may make such order as justice requires; or
5. the cause of action may not be maintained because of arbitration and award, collateral estoppel, discharge in bankruptcy,
infancy or other disability of the moving party, payment, release, res judicata, statute of limitations, or statute of frauds; or
6. with respect to a counterclaim, it may not properly be interposed in the action; or
7. the pleading fails to state a cause of action; or
8. the court has not jurisdiction of the person of the defendant; or
9. the court has not jurisdiction in an action where service was made under section 314 or 315; or
10. the court should not proceed in the absence of a person who should be a party.
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11. the party is immune from liability pursuant to section seven hundred twenty-a of the not-for-profit corporation law.
Presumptive evidence of the status of the corporation, association, organization or trust under section 501(c)(3) of the internal
revenue code may consist of production of a letter from the United States internal revenue service reciting such determination
on a preliminary or final basis or production of an official publication of the internal revenue service listing the corporation,
association, organization or trust as an organization described in such section, and presumptive evidence of uncompensated
status of the defendant may consist of an affidavit of the chief financial officer of the corporation, association, organization or
trust. On a motion by a defendant based upon this paragraph the court shall determine whether such defendant is entitled to the
benefit of section seven hundred twenty-a of the not-for-profit corporation law or subdivision six of section 20.09 of the arts
and cultural affairs law and, if it so finds, whether there is a reasonable probability that the specific conduct of such defendant
alleged constitutes gross negligence or was intended to cause the resulting harm. If the court finds that the defendant is entitled
to the benefits of that section and does not find reasonable probability of gross negligence or intentional harm, it shall dismiss
the cause of action as to such defendant.
(b) Motion to dismiss defense. A party may move for judgment dismissing one or more defenses, on the ground that a defense
is not stated or has no merit.
(c) Evidence permitted; immediate trial; motion treated as one for summary judgment. Upon the hearing of a motion made
under subdivision (a) or (b), either party may submit any evidence that could properly be considered on a motion for summary
judgment. Whether or not issue has been joined, the court, after adequate notice to the parties, may treat the motion as a motion
for summary judgment. The court may, when appropriate for the expeditious disposition of the controversy, order immediate
trial of the issues raised on the motion.
(d) Facts unavailable to opposing party. Should it appear from affidavits submitted in opposition to a motion made under
subdivision (a) or (b) that facts essential to justify opposition may exist but cannot then be stated, the court may deny the motion,
allowing the moving party to assert the objection in his responsive pleading, if any, or may order a continuance to permit further
affidavits to be obtained or disclosure to be had and may make such other order as may be just.
(e) [Eff. until May 7, 2022. See, also, subd. (e) below.] Number, time and waiver of objections; motion to plead over. At any time
before service of the responsive pleading is required, a party may move on one or more of the grounds set forth in subdivision
(a), and no more than one such motion shall be permitted. Any objection or defense based upon a ground set forth in paragraphs
one, three, four, five and six of subdivision (a) is waived unless raised either by such motion or in the responsive pleading. A
motion based upon a ground specified in paragraph two, seven or ten of subdivision (a) may be made at any subsequent time
or in a later pleading, if one is permitted; an objection that the summons and complaint, summons with notice, or notice of
petition and petition was not properly served is waived if, having raised such an objection in a pleading, the objecting party
does not move for judgment on that ground within sixty days after serving the pleading, unless the court extends the time
upon the ground of undue hardship. The foregoing sentence shall not apply in any proceeding under subdivision one or two
of section seven hundred eleven of the real property actions and proceedings law. The papers in opposition to a motion based
on improper service shall contain a copy of the proof of service, whether or not previously filed. An objection based upon a
ground specified in paragraph eight or nine of subdivision (a) is waived if a party moves on any of the grounds set forth in
subdivision (a) without raising such objection or if, having made no objection under subdivision (a), he or she does not raise
such objection in the responsive pleading.
(e) [Eff. May 7, 2022. See, also, subd. (e) above.] Number, time and waiver of objections; motion to plead over. At any time
before service of the responsive pleading is required, a party may move on one or more of the grounds set forth in subdivision
(a) of this rule, and no more than one such motion shall be permitted. Any objection or defense based upon a ground set forth

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

2

Rule 3211. Motion to dismiss, NY CPLR Rule 3211

Previous View

in paragraphs one, three, four, five and six of subdivision (a) of this rule is waived unless raised either by such motion or in
the responsive pleading. A motion based upon a ground specified in paragraph two, seven or ten of subdivision (a) of this rule
may be made at any subsequent time or in a later pleading, if one is permitted; an objection that the summons and complaint,
summons with notice, or notice of petition and petition was not properly served is waived if, having raised such an objection in
a pleading, the objecting party does not move for judgment on that ground within sixty days after serving the pleading, unless
the court extends the time upon the ground of undue hardship. The foregoing sentence shall not apply in any proceeding to
collect a debt arising out of a consumer credit transaction where a consumer is a defendant or under subdivision one or two of
section seven hundred eleven of the real property actions and proceedings law. The papers in opposition to a motion based on
improper service shall contain a copy of the proof of service, whether or not previously filed. An objection based upon a ground
specified in paragraph eight or nine of subdivision (a) of this rule is waived if a party moves on any of the grounds set forth in
subdivision (a) of this rule without raising such objection or if, having made no objection under subdivision (a) of this rule, he
or she does not raise such objection in the responsive pleading which, in any action to collect a debt arising out of a consumer
credit transaction where a consumer is a defendant, includes any amended responsive pleading.
(f) Extension of time to plead. Service of a notice of motion under subdivision (a) or (b) before service of a pleading responsive
to the cause of action or defense sought to be dismissed extends the time to serve the pleading until ten days after service of
notice of entry of the order.
(g) Stay of proceedings and standards for motions to dismiss in certain cases involving public petition and participation. 1. A
motion to dismiss based on paragraph seven of subdivision (a) of this section, in which the moving party has demonstrated that
the action, claim, cross claim or counterclaim subject to the motion is an action involving public petition and participation as
defined in paragraph (a) of subdivision one of section seventy-six-a of the civil rights law, shall be granted unless the party
responding to the motion demonstrates that the cause of action has a substantial basis in law or is supported by a substantial
argument for an extension, modification or reversal of existing law. The court shall grant preference in the hearing of such
motion.
2. In making its determination on a motion to dismiss made pursuant to paragraph one of this subdivision, the court shall
consider the pleadings, and supporting and opposing affidavits stating the facts upon which the action or defense is based. No
determination made by the court on a motion to dismiss brought under this section, nor the fact of that determination, shall be
admissible in evidence at any later stage of the case, or in any subsequent action, and no burden of proof or degree of proof
otherwise applicable shall be affected by that determination in any later stage of the case or in any subsequent proceeding.
3. All discovery, pending hearings, and motions in the action shall be stayed upon the filing of a motion made pursuant to this
section. The stay shall remain in effect until notice of entry of the order ruling on the motion. The court, on noticed motion
and upon a showing by the nonmoving party, by affidavit or declaration under penalty of perjury that, for specified reasons,
it cannot present facts essential to justify its opposition, may order that specified discovery be conducted notwithstanding this
subdivision. Such discovery, if granted, shall be limited to the issues raised in the motion to dismiss.
4. For purposes of this section, “complaint” includes “cross-complaint” and “petition”, “plaintiff” includes “cross-complainant”
and “petitioner”, and “defendant” includes “cross-defendant” and “respondent.”
(h) Standards for motions to dismiss in certain cases involving licensed architects, engineers, land surveyors or landscape
architects. A motion to dismiss based on paragraph seven of subdivision (a) of this rule, in which the moving party has
demonstrated that the action, claim, cross claim or counterclaim subject to the motion is an action in which a notice of claim
must be served on a licensed architect, engineer, land surveyor or landscape architect pursuant to the provisions of subdivision
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one of section two hundred fourteen of this chapter, shall be granted unless the party responding to the motion demonstrates
that a substantial basis in law exists to believe that the performance, conduct or omission complained of such licensed architect,
engineer, land surveyor or landscape architect or such firm as set forth in the notice of claim was negligent and that such
performance, conduct or omission was a proximate cause of personal injury, wrongful death or property damage complained of
by the claimant or is supported by a substantial argument for an extension, modification or reversal of existing law. The court
shall grant a preference in the hearing of such motion.
Credits
(L.1962, c. 308. Amended Jud.Conf.1964 Proposal No. 6; Jud.Conf.1965 Proposal Nos. 5, 6; L.1965, c. 773, § 9; Jud.Conf.1973
Proposal No. 4; L.1986, c. 220, § 12; L.1990, c. 904, § 26; L.1991, c. 656, § 4; L.1992, c. 767, § 4; L.1996, c. 501, § 1; L.1996,
c. 682, § 2; L.1997, c. 518, § 2, eff. Sept. 3, 1997; L.2005, c. 616, § 1, eff. Jan. 1, 2006; L.2020, c. 250, § 3, eff. Nov. 10, 2020;
L.2021, c. 593, § 8, eff. May 7, 2022.)
Editors' Notes
SUPPLEMENTARY PRACTICE COMMENTARIES
by Hon. Mark C. Dillon
2021
C3211:5 Grounds for Dismissal
A party moving for a CPLR 3211 dismissal may argue more than one ground in the papers, directed at the same
cause or causes of action. Perhaps best illustrating the point is Monaco v Van Meerendonk, 190 A.D.3d 968, 136
N.Y.S.3d 790 (2nd Dep't. 2021). In Monaco, the plaintiff's cause of action for fraud was dismissed by the court
because it was not adequately pleaded, and was time-barred under the applicable statute of limitations, and was
precluded by the res judicata doctrine, and was barred by a prior settlement and release. In other words, the meat
was turned over on the grill multiple times to assure that the result was well done. Different grounds also may be
argued as to different causes of action.
C3211:8 Sua Sponte Dismissals
Our decisional law continues to be plagued with reported appellate cases where trial judges are reversed for
dismissing complaints sua sponte, on grounds not raised by the defendant in the underlying CPLR 3211 moving
papers. It is an ongoing, annual problem as the trial judges doing so are either refusing to get the precedential
message, or are not listening to it. The problem continues to be centered in the Second Department and almost
exclusively in the field of residential mortgage foreclosure actions. The Appellate Division has consistently and
repeatedly held that the court's power to dismiss a complaint sua sponte is to be used sparingly, and only when
extraordinary circumstances exist to warrant dismissal (e.g. Deutsche Bank Natl. Trust Co. v Winslow, 180 A.D.3d
1000, 120 N.Y.S.3d 81 [2nd Dep't. 2020]; JP Morgan Chase Bank, N.A. v Laszlo, 169 A.D.3d 885, 94 N.Y.S.3d 343
[2nd Dep't. 2019]; OneWest Bank, FSB v Fernandez, 112 A.D.3d 681, 976 N.Y.S.2d 405 [2nd Dep't. 2013]; HSBC
Bank USA, N.A. v Taher, 104 A.D.3d 815, 962 N.Y.S.2d 301 [2nd Dep't. 2013]; U.S. Bank, N.A. v Emmanuel, 83
A.D.3d 1047, 921 N.Y.S.3d 320 [2nd Dep't. 2011]). There has been no equivocation of that rule on the part of
the Appellate Division. Nor does the rule engender ambiguity. The reason that sua sponte dismissals should occur
sparingly, and only where there are extraordinary circumstances for doing so, is that a sua sponte dismissal of a
complaint deprives the plaintiff of basic due process to which that party is entitled-notice, and an opportunity to be
heard. Courts should be the last forum where due process rights are violated, yet, for reasons unique to residential
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mortgage foreclosure actions, the violations repeat, then repeat some more, and repeat again. The discussion of the
subject in this section of the Practice Commentaries has become an annual event.
Examples of this practice during the year prior to this writing include as follows:
U.S. Bank N.A. v Salgado, 192 A.D.3d 1181, 141 N.Y.S.3d 337 (2nd Dep't. 2021) (sua sponte dismissal of compliant
by Supreme Court, Queens County [Latin, J.] for plaintiff's violation of a status conference order, reversed on
appeal).
Bank of N.Y. v Ramirez, 186 A.D.3d 1472, 131 N.Y.S.3d 104 (2nd Dep't. 2020) (sua sponte dismissal of a complaint
by Supreme Court, Queens County [Grays, J.], and an order of the same court denying its vacatur [Velasquez, J.]
relative to an order of reference, reversed in the absence of any extraordinary circumstances).
Lehman Bros. Bank v Hickson, 186 A.D.3d 1348, 129 N.Y.S.3d 2 (2nd Dep't. 2020) (order of the Supreme Court,
Kings County [Baynes, J.] modified on appeal to delete therefrom the branch that sua sponte dismissed the plaintiff's
complaint on a personal jurisdiction ground not raised by any party).
The established track record suggests that these sua sponte dismissals almost never survive appeal.
C3211:10 Defense Based on “Documentary Evidence”
Motions to dismiss on the basis of documentary evidence raise, by definition, two primary considerations
for attorneys and courts. One consideration is what type of documents qualify under the statute. The second
consideration is the legal standard that must be applied for determining whether qualifying documentary evidence
warrants, or fails to warrant, the dismissal of all or part of a plaintiff's complaint. The same discussion applies to
motions that may be interposed to dismiss counterclaims, third party complaints, cross-claims (CPLR 3211[a]), and
affirmative defenses set forth in parties' answers (CPLR 3211[b]). For ease of reference, this discussion presumes
that dismissal is sought of a plaintiff's complaint on the basis of documentary evidence.
The legal standard that courts must apply in determining motions under CPLR 3211(a)(1) is the easier of
the two considerations, because the standard is straight-forward. For dismissal, the proffered documents must
“utterly refute” the allegations in the plaintiff's complaint, “conclusively establishing a defense as a matter of
law” (Himmelstein, McConnell, Gribben, Donoghue & Joseph, LLP v Matthew Bender & Co., Inc., 34 N.Y.3d
908, 115 N.Y.S.3d 782, 139 N.E.3d 406 [2021]; Shephard v Friedlander, 195 A.D.3d 1191, 151 N.Y.S.3d 184 [3rd
Dep't. 2021]; Hart 230, Inc. v PennyMac Corp., 194 A.D.3d 789, 149 N.Y.S.3d 134 [2nd Dep't. 2021]). Note the
extremism of the burden of proof-that the documentary evidence not only refute the allegations of the plaintiff's
complaint, but “utterly” do so, and that defense not only be established as a matter of law, but that it “conclusively”
do so. There is no room for daylight. Wiggle room is not countenanced. Close calls are not enough. Gray areas have
no place within the ambit of CPLR 3211(a)(1). The document that is proffered must clearly say what it says and
mean what it means. Courts will not grant motions brought under CPLR 3211(a)(1) on account of documentary
evidence, and dismiss a plaintiff's complaint in lieu of an answer, unless the basis for doing so is clear, unambiguous,
and absolute.
Which brings the discussion to the type of documents that may qualify under the statute. Many documents do not
qualify for CPLR 3211(a)(1) consideration. Others, of course, do.
E-mails continue to be an evolving area of law where some qualify as CPLR 3211(a)(1) documentary evidence,
and some do not. As a general rule, letters, e-mails, and affidavits prepared for the CPLR 3211 motion are not
documentary evidence contemplated by the statute (Shah v Mitra, 171 A.D.3d 971, 98 N.Y.S.3d 197 [2nd Dep't.
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2019]). Those forms of material are too easily manipulated for the purpose that the moving party seeks to achieve.
The standard that appears to be evolving is that for e-mails to be treated as documentary evidence under CPLR
3211(a)(1), their content must be “essentially undeniable” and quintessentially authentic at the time of their creation.
(Id.) If the content does not undeniably refute the plaintiff's contentions, it will not suffice for the dismissal of the
plaintiff's complaint (Whitestone Constr. Corp. v F.J. Sciame Constr. Co., Inc., 194 A.D.3d 532, 149 N.Y.S.3d 21
[1st Dep't. 2021]).
Facebook postings are even more problematic for defendants moving for CPLR 3211(a)(1) dismissals. Unlike emails, which are business-like, Facebook postings are almost-exclusively social. In W & G Wines LLC v Golden
Chariot Holdings LLC, 46 Misc.3d 1202(A), 7 N.Y.S.3d 245 (Sup. Ct. Kings County 2014), the court held that
printouts of the plaintiff's Facebook postings were subject to interpretations, and their reliability had not been
established.
C3211:11 Lack of Subject Matter Jurisdiction
Motions to dismiss for a court's lack of subject matter jurisdiction is recognized in CPLR 3211(a)(2).
Subject matter jurisdiction has been described as the power of the court to adjudge a general question involved in a
matter, and is not dependent on the facts that may appear in a particular case arising, or claimed to have arisen, under
the general question (Thrasher v United States Liab. Ins. Co., 19 N.Y.2d 159, 278 N.Y.S.2d 793, 225 N.E.2d 503
[1967]; 21st Century Pharmacy v American Intl. Group, 195 A.D.3d 776, 145 N.Y.S. 3d 810 [2nd Dep't. 2021]).
Even for courts of general jurisdiction, such as the state Supreme Court, there are forms of disputes that cannot
be heard where subject matter jurisdiction is lacking. An example of matters that the Supreme Court cannot hear
are those where the State of New York is sued and which may only be heard in the Court of Claims. Another
example are matters that are within the exclusive province of the federal courts, such as bankruptcy, suits against
the United States, and federal tax matters. Also, state courts lack subject matter jurisdiction over issues that have
been legislatively preempted by federal law (Klingsberg v Council of School Supervisors and Administrators-Local 1, 181 A.D.3d 949, 122 N.Y.S.3d 335 [2nd Dep't. 2020] [preemption of the parties' dispute by the Federal
Labor Management Relations Act]). The “lower courts” in New York State at the village, town, city, county, and
district level have no subject matter jurisdiction to hear matters that exceed the authorized monetary limits of those
respective courts. Specialized courts, such as Family Courts and Surrogate Courts, also lack subject jurisdiction to
hear matters outside of their defined ambits.
Subject matter jurisdiction must inherently exist with a court for it to hear and resolve a matter on the merits. Parties
may not confer subject matter jurisdiction upon a court that otherwise lacks it, not by consent or otherwise (Matter
of Metropolitan Transp. Auth., 32 A.D.3d 943, 823 N.Y.S.3d 88 [2nd Dep't. 2006]). Relatedly, the absence of a
court's subject matter jurisdiction is a defense that is not waived by a party's failure to raise it at any particular time
in a litigation, as it may instead be raised at any time (Financial Indus. Regulatory Auth., Inc. v Fiero, 10 N.Y.3d
12, 853 N.Y.S.2d 267, 882 N.E.2d 879 [2008]). Indeed, the issue is one area that may be raised by the court at its
own initiative, sua sponte (Id.), since it is so fundamental. The lack of subject matter jurisdiction is understandably
not listed as among the various defenses of CPLR 3211(e) that are waived if not raised as an affirmative defense
or in a pre-answer motion to dismiss. If a court determines that it does not have the jurisdiction to hear the subject
matter of an action, the action must be dismissed. Period, end of story. If a court renders a judgment in a matter
where subject matter jurisdiction was lacking, the judgment is void as a matter of law (Manhattan Telecom. Corp. v
H & A Locksmith, Inc., 21 N.Y.3d 200, 969 N.Y.S.2d 424, 991 N.E.2d 198 [2013]; Caffrey v North Arrow Abstract
& Settlement Servs., Inc., 160 A.D.3d 121, 73 N.Y.S.3d 70 [2nd Dep't. 2018]).
In actions against the State of New York, a claimant must file a claim within 90 days from the accrual of a cause
of action (CCA 10, 11), akin to notices of claims that must be served upon other municipal entities under General
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Municipal Law 50-e and 50-i. The failure of a claimant to satisfy that aspect of the Court of Claims Act divests the
Court of Claims of subject matter jurisdiction to hear the action (Criscuola v State of New York, 188 A.D.3d 645,
134 N.Y.S.3d 67 [2nd Dep't. 2020]). Likewise, Court of Claims Act 11(b) requires that claims against the state be
verified in the same manner as a complaint in the Supreme Court. The absence of a proper verification on claims
against the state is a jurisdictional defect that divests the Court of Claims of subject matter jurisdiction over the
matter (Flowers v State of New York, 175 A.D.3d 1724, 109 N.Y.S.3d 508 [3rd Dep't. 2019]).
Religious disputes sometimes spill into the state court system. Some are justiciable, some are not. Courts lack
subject matter jurisdiction over issues that involve the interpretation of religious doctrine or which involve particular
doctrinal beliefs (Matter of Congregation Yetev Lev D'Satmar, Inc. v Kahana, 9 N.Y.3d 282, 849 N.Y.S.3d 463,
879 N.E.2d 1282 [2007]; Russian Orthodox Convent Novo-Diveevo, Inc. v Sukharevskaya, 166 A.D.3d 1036, 91
N.Y.S.3d 101 [2nd Dep't. 2018]). The reason is that the state courts must avoid becoming entangled in essentially
religious controversies or intervening on behalf of groups espousing particular doctrines or beliefs. Conversely,
courts possess subject matter jurisdiction over parties who happen to be involved in religious organizations or
controversies, where the dispute is capable of resolution by the application of neutral principles of law without
reference to religious principles (Id. See also Jones v Wolf, 443 U.S. 595, 99 S.Ct. 3020, 61 L.Ed.2d 775 [1979]).
When the issue is raised, courts must part the Red Sea, so to speak, between deciding issues that can be resolved
by application of neutral civil law, versus those that are so intertwined with religious doctrines or principles that
subject matter jurisdiction is lacking.
In Laguerre v Maurice, 192 A.D.3d 44, 138 N.Y.S.3d 123 (2nd Dep't. 2020), the plaintiff sued the defendant for
defamation, and the defendant moved to dismiss the action under CPLR 3211(a)(2) for lack of subject matter
jurisdiction. The defendant argued that the alleged statement--that the plaintiff was a homosexual who viewed gay
pornography from a church computer, was intertwined with religious doctrine, and therefore, not justiciable in
a civil court. The Supreme Court and the Second Department disagreed, finding that the statement's defamatory
content, if any, could be resolved without reference to religious principles, doctrines, or practices. Thus, disputes
that happen to involve religious persons or organizations, such as not only defamation, but the interpretation of
by-laws or the enforcement of contracts, are within the subject matter of the courts. Disputes that are inextricably
intertwined with religious doctrine, or which go to the judgment and discretion of church elders, are not.
Attorneys commencing litigations should therefore be careful of subject matter jurisdiction, as it must be a difficult
conversation to later explain to a client why the action was brought in the wrong court.
C3211:14 “Other Action Pending,” Generally
While CPLR 3211(a)(4) vests the court with authority to dismiss an action if there is already another action pending
between the same parties for the same cause of action, a dismissal of the second action is never mandatory. The
statute qualifies the authority of the court, that it “need not dismiss upon this ground but may make such order as
justice requires.” In other words, the trial court has discretion to fashion a remedy that best suits the circumstances
of the parties and the case.
An example of the statute's flexibility was recently seen in U.S. Bank N.A. v Karnaby, 190 A.D.3d 1005, 136
N.Y.S.3d 886 (2nd Dep't. 2021). The plaintiff commenced two actions against the same defendant, the first in 2010
and the second at a later time. The defendant moved to dismiss the second of the two actions. The 2010 action
was in the process of being discontinued, and was in fact discontinued while the motion to dismiss was pending
in the second action. The Supreme Court's denial of the dismissal motion was affirmed on appeal. Yes, the two
actions overlapped in terms of the parties, the subject matter of the litigation, and time. But as a practical matter,
there was no need for the court to dismiss the second action under CPLR 3211(a)(4) if the first action was in the
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process of being discontinued while the dismissal motion was pending and was in fact discontinued by the time
the motion was decided.
The circumstances addressed by CPLR 3211(a)(4) may be a little more compelling in the context of two duplicitous
residential mortgage foreclosure litigations. The reason is that under RPAPL 1301(3), an action to recover upon a
mortgaged debt prohibits the commencement of a second such action. The purpose of the statute is to protect the
mortgagor of the expense and annoyance of two separate actions at the same time with reference to the same debt
(Central Trust Co. v Dann, 85 N.Y.2d 767, 628 N.Y.S.2d 259, 651 N.E.2d 1278 [1995]; U.S. Bank v Stern, 189
A.D.3d 1313, 134 N.Y.S.3d 272 [2nd Dep't. 2020]). The statute allows an exception, that a second action may be
commenced if permission is obtained from the court where the first action is already pending. In 21st Mtge. Corp.
v Ahmed, 173 A.D.3d 951, 105 N.Y.S.3d 467 (2nd Dep't. 2019), the plaintiff commenced two actions against the
same defendant homeowner over the same debt, one in 2007 and one in 2015. Leave of court was not sought prior
to the commencement of the second action. A stipulation discontinuing the 2007 action had been executed but had
not been filed prior to the commencement of the 2015 action. The stipulation of discontinuance was filed after
the commencement of the 2015 action but before the defendant in that action moved to dismiss it on the ground
of prior action pending. The court denied dismissal of the 2015 action, noting that while under the circumstances
leave of court should have been sought and obtained before the commencement of the second action, there was no
prejudice to the defendant and no substantive violation of RPAPL 1301(3).
Indeed, dismissal of the second action need not be ordered even where the first action has not been discontinued
or been in the process of a discontinuance. In Bank of N.Y. Mellon v Porfert, 187 A.D.3d 1110, 134 N.Y.S.3d 57
(2nd Dep't. 2020), two duplicative foreclosure actions were commenced against the same defendant in 2006 and
2014, respectively. There was no activity in the 2006 action since its commencement. The Second Department, in
affirming the Supreme Court, held that judicial discretion permitted the denial of the defendant's motion to dismiss
the second action under CPLR 3211(a)(4), presumably because of the moribund nature of the earlier of the two
actions.
By contrast, where the prior action is not discontinued or in the process of discontinuing, and is not otherwise
moribund as in Porfert, the dismissal of the second action is warranted (HSBC Bank USA, N.A. v Pena, 187 A.D.3d
724, 130 N.Y.S.3d 354 [2nd Dep't. 2020]).
In comparing two actions under CPLR 3211(a)(4), it is not necessary that the precise legal theories presented in
the first action also be presented in the second, as long as the relief is the same or substantially the same (Board of
Mgrs. of the 1835 E. 14th St. Condominium v Singer, 186 A.D.3d 1477, 132 N.Y.S.3d 25 [2nd Dep't. 2020]).
C3211:18 Affirmative Defenses Available on Subdivision (a) Motion
CPLR 3211(a)(5) is a grab bag of different forms of affirmative defenses that have been batched together in a single
subdivision of the statute. Each has its own elements which, when established by a moving defendant, may result
in the dismissal of the plaintiffs' complaints.
CPLR 3211 may be used against not only complaints, but also cross-claims, counterclaims, and third party
complaints. Relatedly, CPLR 3211(b) permits a plaintiff to move for the dismissal of one or more defenses, on
the ground that the stated defense has no merit. Therefore, while CPLR 3211 is typically seen in the context of
dismissal motions made against plaintiffs' complaints, the applicability of the statute is actually broader. A recent
example of a motion by a defendant to dismiss the cross-claims of a co-defendant is Jaber v Elayyan, 191 A.D.3d
964, 142 N.Y.S.3d 601 (2nd Dep't. 2021).
Arbitration and Award
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The CPLR 3211(a)(5) defense of arbitration and award is easily applied when the same dispute between the parties
has already been resolved by an earlier arbitration, and where the arbitration has been or is subject to confirmation by
the courts under CPLR Article 75. However, if an action is commenced before an agreed-upon arbitration has begun
or concluded, the circumstances are more murky. A signed opinion by Justice Linda Christopher, Wilson v PBM,
LLC, 193 A.D.3d 22, 140 N.Y.S.3d 276 (2nd Dep't. 2021), addressed the issue. She and the Second Department
noted that a mere agreement to arbitrate a dispute is not a CPLR 3211(a)(5) defense to an action and may therefore
not provide a basis for a motion to dismiss (citing Allied Bldg. Inspectors Intl. Union of Operating Engrs., Local
Union No. 211, AFL-CIO v Office of Labor Relations of City of N.Y., 45 N.Y.2d 735, 408 N.Y.S.2d 476, 380
N.E.2d 303 [1978]). In Wilson, the Supreme Court had granted a motion to compel arbitration, and under those
circumstances, the Second Department held that rather than dismiss the plaintiff's complaint, the action should
instead have been stayed pending the arbitration. See also Matter of County of Nassau v Detectives Assn., Inc. of
Police Dept. of Nassau County, 188 A.D.3d 1049, 137 N.Y.S.3d 77 (2nd Dep't. 2021).
Collateral Estoppel
Prior Practice Commentaries have focused largely on the circumstances where summary judgment determinations
either do or do not have collateral estoppel effect on later actions. The same is true for the related topic of res
judicata, which is also ground for the dismissal of actions under CPLR 3211(a)(5).
A recent decision, Matter of BZ Chiropractic, P.C. v Allstate Ins. Co., 197 A.D.3d 144, 154 N.Y.S.3d 46 [2nd
Dep't. 2021]) [signed opinion by Dillon, J.]), addressed whether a court's advisory opinion--which is very rare
and to be typically avoided by the courts--is subject to either doctrine. In BZ Chiropractic, the Appellate Term for
the 2nd, 11th and 13th Judicial Districts addressed an issue of whether certain interest should have been tolled on
an insurance-related judgment, and if so, whether a satisfaction should have been entered on the judgment. The
Appellate Term determined that no toll of interest was indicated, but then gratuitously stated that the non-tolled
interest be computed at the 9% rate of CPLR 5004 rather than at the more specific 2% per month compounded
rate of Insurance Law 5106(a). In determining a later motion brought to clarify its holding, the Appellate Term
described its language about the rate of interest as “advisory” only and not on the merits. An aggrieved party
commenced a hybrid turnover proceeding/declaratory judgment action related to the same dispute for various forms
of relief, including a declaration that it was entitled to the higher rate of interest on the judgment as authorized by
Insurance Law 5106(a). At issue in the Supreme Court, and on appeal, was whether the Appellate Term's advisory
language that the parties' judgment was subject to 9% interest under CPLR 5004 collaterally estopped the plaintiff/
petitioner from arguing the same issue anew at the Supreme Court on the merits. The Second Department held that
the Appellate Term's advisory opinion, and for that matter dicta from the courts, are by nature not determinations
of contested issues rendered on the merits after a full and fair opportunity to be heard. Therefore, when an advisory
opinion is rendered, however rare, the doctrine of collateral estoppel does not bar consideration of the same issue
on the merits in a later court proceeding. Further, the Second Department held that since Insurance Law 5106(a)
was the more specific interest statute applicable to the dispute, it trumped the general provision of CPLR 5004, and
required that the interest be computed at the higher rate of 2% per month, compounded.
C3211:28 Lack of Personal Jurisdiction
The law nationally and in New York continues to mold itself around the U.S. Supreme Court's groundbreaking
opinion in Daimler AG v Bauman, 571 U.S. 117, 134 S. Ct. 746, 187 L.Ed.2d 624 (2014). In Daimler, general
jurisdiction over corporate entities has been narrowly defined to entities “at home” in a state, meaning 1) the state
of the entity's incorporation, or 2) the state where the entity maintains its principal place of business, or 3) in truly
exceptional cases, where the entity's operations are so substantial and of such nature as to render the corporation at
home in the state. New York's general jurisdiction statute is CPLR 301. The absence of personal jurisdiction over
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a party, including a corporate entity not subject to New York's general or longarm jurisdiction, is a basis for the
dismissal of an action under CPLR 3211(a)(8).
The First Department adhered to Daimler in its holding rendered in Okoroafor v Emirates Airlines, 195 A.D.3d 540,
145 N.Y.S.3d 807 (1st Dep't. 2021). There, the defendant, Emirates Airlines, was headquartered and maintained
its principal office in Dubai, UAE. It also maintained an office in New York County, but that office was not the
airline's “principal” one. On that basis, the First Department held that the defendant was not amenable to the general
jurisdiction of New York State and dismissed the plaintiff's complaint.
The Second Department saw its own share of the action on general jurisdiction in Aybar v Aybar, 169 A.D.3d
137, 93 N.Y.S.3d 159 (2nd Dep't. 2019) (signed opinion by Braithwaite-Nelson, J.), which has been followed with
interest and discussed in the 2019 and 2020 CPLR Practice Commentaries, C3211:28. The Second Department held
in Aybar that a corporation's mere registration with the Secretary of State designating it as an agent for the service
of process, in connection with obtaining authority to do business within the state, does not constitute consent to
the general jurisdiction of New York under CPLR 301, as it is instead a mere convenience to be used for service
when jurisdiction may already independently exist.
The Aybar case has been closely followed because leave to appeal was granted by the Court of Appeals, which then
put its own imprint on the issue in a 5-2 determination rendered on October 7, 2021 (Aybar v Aybar, ___ N.Y.3d ___,
___ N.Y.S.3d ___, ___ N.E.3d ___, 2021 WL 4596367, 2021 N.Y. Slip Op. 05393) (Singas, J.). The majority of the
Court of Appeals affirmed what had been found by the Second Department; namely, that a foreign corporation's
compliance with the relevant statutory provisions for registering with the Secretary of State for authority to do
business in New York, and the concomitant designation of the Secretary of State as an agent of the corporation for
the service of process, is consent to service of process only. It does not establish New York's general jurisdiction
over the foreign corporation in and of itself. Interestingly, the Court of Appeals specifically based its conclusion on
an analysis of New York precedents, without reaching whether any consent to general jurisdiction by registration
would comport with federal due process under Daimler. Yet, it appears that the conclusion of the Court of Appeals
in Aybar is consistent with Daimler's directive that that general jurisdiction is cognizable only where a corporate
entity is "at home" in a state, defined as being incorporated in the state or maintaining its principal place of business
there, or there being other truly exceptional and rare circumstances that do not appear applicable here. Thus, for
New York, the issue is now put to rest, that a corporation's registration to do business in New York, standing alone,
is not enough to trigger general jurisdiction under CPLR 301. Practitioners seeking to commence actions in New
York against foreign corporations with principal offices elsewhere must therefore look away from the ease and
convenience of CPLR 301, were it applicable, and instead look to the more complicated longarm provisions of
CPLR 302 for obtaining jurisdiction over the entity. CPLR 301 will still remain available for the assertion of general
jurisdiction for entities incorporated in New York or which maintain their principal place of business in New York.
General jurisdiction based upon Daimler's third jurisdictional prong, that a corporate entity's operations be so
substantial in a state as to represent an exceptional circumstance basis for recognizing general jurisdiction, was
found to be lacking in Lowy v Chalkable, LLC, 186 A.D.3d 590, 129 N.Y.S.3d 517 (2nd Dep't. 2020).
Daimler left unanswered the question of whether, under an “alter ego test,” a parent corporation may be subject
to the general jurisdiction of a state based upon the conduct of its subsidiary entity. Cases still remain elusive on
this issue. Cases which have come close to addressing this issue have found that the quantum of proof for finding
dominion and control by the principal over the subsidiary was lacking, and that the secondary issue of whether an
“alter ego” relationship was sufficient to impute general jurisdiction to the principal, if at all, did not then need to
be reached (e.g. Branson v Alliance Coal, LLC, No. 4:19-CV-00155-JHM, 2021 WL 1031002 [W.D. Kent. Mar.
17, 2020] [but also permitting some discovery on the issue]; Zia Agricultural Consulting, LLC v Tyson Foods, Inc.,
No. 1:20-CV-445-KWR-JHR, 2021 WL 245686 [D. N.M. Jan. 25, 2021]; Rivera v Invitation Homes, Inc., No. 18-
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cv-03158-JSW, 2020 WL 8910882 [N.D. Cal. Oct. 29, 2020]). We should expect that the federal courts, where so
many cases are based upon the diversity of the parties' citizenship, will be the forums most likely to encounter and
address these still-unresolved issues.
General jurisdiction under CPLR 301 should not be confused with longarm jurisdiction under CPLR 302(a)(1)
through (4). A defendant not amenable to the general jurisdiction of New York under CPLR 301 may still be
independently subject to New York jurisdiction under the longarm statute of CPLR 302.
C3211:29 Jurisdictional Basis Depending on Complaint
There are varied bases for the assertion of longarm jurisdiction over non-domiciliary defendants under CPLR 302,
each dependent upon the nature of the defendant's contacts with New York State, or with the defendant, or with the
tort or contract at issue in the plaintiff's complaint, or with real property that is the subject of an action.
Subdivision (a)(1) speaks to defendants who transact business in New York State, or who contract anywhere to
supply goods or services to New York. Longarm jurisdiction under this subdivision may exist for cases sounding in
either tort or contract, but at a minimum must involve the provision of goods within the state. The “transaction” of
business in New York refers to a purposeful activity here, even if irregular, where the defendant avails itself of the
privileges and protections of New York law. The CPLR 302(a)(1) jurisdictional inquiry is twofold: under the first
prong, the defendant must have conducted sufficient activities to have transacted business in the state, and under
the second prong, the claims must arise from the transactions (Skutnik v Messina, 178 A.D.3d 744, 113 N.Y.S.3d
195 [2nd Dep't. 2019]). “Purposeful activities” are those with which a defendant, through volitional acts, avails
itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections
of its laws (Fischbarg v Doucet, 9 N.Y.3d 375, 849 N.Y.S.2d 501, 880 N.E.2d 22 [2007]). The requirement of
purposeful activities is not met by a single phone call to New York requesting the shipment of goods (Parke-Bernet
Galleries v Franklyn, 26 N.Y.2d 13, 308 N.Y.S.2d 337, 256 N.E.2d 506 [1970], citing M. Katz & Son Billiard
Prods. Inc. v Correale & Sons, 20 N.Y.2d 903, 285 N.Y.S.2d 871, 232 N.E.2d 864 [1967]), the transitory presence
of a corporate official in New York (McKee Elec. Co. v Rauland-Borg Corp., 20 N.Y.2d 377, 283 N.Y.S.2d 34,
229 N.E.2d 604 [1967]), or communications from an out-of-state physician serving as a consultant to a New York
physician (Etra v. Matta, 61 N.Y.2d 455, 474 N.Y.S.2d 687, 463 N.E.2d 3 [1984]). The nature and quality of the
contacts are what are important for determining whether a defendant's activities are sufficiently purposeful with
New York as to amount to the transaction of business within the state. The defendant need not personally ever be
in New York, as the inquiry is whether the defendant's activities related to New York were purposeful and there is
a substantial relationship between the transaction and the cause of action asserted by the plaintiff (Paterno v Laser
Spine Inst., 24 N.Y.3d 370, 998 N.Y.S.2d 720, 23 N.E.2d 988 [2014]; Glazer v Socata, S.A.S., 170 A.D.3d 1685,
96 N.Y.S.3d 791 [4th Dep't. 2019]; Robert M. Schneider, M.D., P.C. v Licciardi, 65 Misc.3d 254, 108 N.Y.S.3d
720 [Sup. Ct. Greene County 2019]).
Subdivision (a)(2) speaks to defendants who allegedly commit a tort within New York, except for defamation.
The tortious conduct may be negligent or intentional. This general longarm basis makes sense. If an out-of-state
defendant commits a civil battery at a tavern within New York and, in so doing, injures a New York plaintiff during
the altercation, New York has an obvious interest in exercising jurisdiction over the parties and the related cause of
action. The same can be said of out-of-state defendants who may engage in other forms of tortious conduct within
the state borders of New York. For this longarm subdivision to apply, the defendant must be physically within the
state of New York at the time the tort is committed (Feathers v McLucas, 15 N.Y.2d 443, 261 N.Y.S.2d 8, 209
N.E.2d 68 [1965]). CPLR 302(a)(2) looks to the non-domiciliary defendant's conduct that is physically within the
state as its basis for jurisdiction, as distinguished from conduct elsewhere that may merely have a residual effect
in New York.
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Subdivision (a)(3) was added to the statute in 1966, after the original version of the 1962 statute had been enacted,
to extend longarm jurisdiction to out-of-state defendants who commit torts outside of the state and where the
resultant injury is caused to persons or property within the state, except for defamation. The reason for the addition
of this subdivision was to close a perceived loophole in the law. The original 1962 version of the longarm statute
did not contain any specific provision applicable to strict products' liability claims where a product is defectively
designed, manufactured, or sold from outside of New York, and where the effect of the product defect causes injury
within New York. The Court of Appeals held so in Feathers that non-residents could not be subjected to New York
jurisdiction for tortious conduct committed out-of-state under the then-existing language of CPLR 302. Feathers
involved a Florida defendant that negligently loaded propane gas for delivery in Vermont, which ignited in New
York while en route to the beautiful Green Mountains. The state legislature responded to Feathers in 1966 by
adding CPLR 302(a)(3) to the statutory scheme, expressly and logically extending the longarm concept to out-ofstate defendants whose out-of-state conduct causes harm within New York.
CPLR 302(a)(3) contains qualifiers, however. For longarm to apply, even where the foregoing factual underpinnings
are in place, the out-of-state defendant must also regularly do or solicit business in New York, or engage in any other
persistent course of conduct in New York, or derive substantial revenue from interstate or international commerce,
or expects or reasonably should expect its acts to have consequences in New York while also deriving substantial
revenue from interstate or international commerce. For persons trained in the law, CPLR 302(a)(3) is a veritable
gold mine of debatable legal nomenclature which uniquely impacts the cases from one to the next-the meaning of
words like “regularly,” “solicits,” “persistent,” “substantial,” and “expects consequences.” Each is briefly discussed
below:
Does or Solicits Business: While the “transaction” of business under CPLR 302(a)(1) involves a defendant availing
itself of the benefits and protections of New York law, regularly “doing business” or “soliciting business” under
the language of CPLR 302[a][3][i]) is broader. It connotes a non-domiciliary defendant's presence in New York
that is not merely casual or occasional, but which represents a fair measure of permanence and continuity here
(AirTran, N.Y., LLC v Midwest Air Group, Inc., 46 A.D.3d 208, 844 N.Y.S.2d 233 [1st Dep't. 2007]). An entity
doing business in New York can be sued in the state, whether the subject of the lawsuit relates to a particular aspect
of the business or not.
Persistent Course of Conduct: Persistence regards the ongoing nature of the defendant's activities in New York.
A long-term lease in New York, or a series of business transactions within the state, may qualify under CPLR
302(a)(1)(i) (Williams v Beemiller Inc., 33 N.Y.3d 523, 106 N.Y.S.3d 237, 130 N.E.3d 833 [2019] [Feinman, J.,
concurrence]).
Derives Substantial Revenue: The concept of deriving “substantial” revenue from New York is a relative term based
upon the uniqueness of each individual defendant. A large national corporation might derive only a small percentage
of its sales from New York, but because of the entity's “bigness,” even a small percentage of overall revenue
amounts to a substantial sum of money. Conversely, a small non-domiciliary company, with limited revenue, may
derive a substantial percentage of its revenue from New York and thereby be found to derive substantial revenue
from the state (Id.). The examination of “substantial revenue” under CPLR 302(a)(3)(ii) is therefore not only sui
generis, but also, both quantitative and qualitative in nature.
The Expectation of Consequences. The statutory prong of CPLR 302(a)(3)(ii) that the defendant may alternatively
be subject to longarm jurisdiction when it expects or should reasonably expect its act to have consequences in New
York, speaks to foreseeability. The defendant need not foresee the specific injury-producing event in New York.
Instead, the statute speaks to foreseeability in a more general sense, such as that the out-of-state manufacture or
sale of a product which turns out to be defective would be used in New York and cause injury there (Darrow v
Hetronic Deutschland, 119 A.D.3d 1142, 990 N.Y.S.2d 150 [3rd Dep't. 2014]).
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CPLR 302(a)(4) is a straight-forward basis for longarm jurisdiction, and not one that generates much decisional
law. It establishes longarm jurisdiction against non-domiciliary defendants who own, use, or possess real property
situated within the state of New York. The lawsuit, incidentally, must relate to that same property within New York
(Zeidan v Scott's Dev. Co., 173 A.D.3d 1639, 103 N.Y.S.3d 707 [4th Dep't. 2019]).
Different longarm prongs may overlap with others. Conceivably, a defendant may be subject to more than one basis
of longarm at the same time. The plaintiff need only have one such basis to obtain a jurisdictional predicate against
the out-of-state defendant. Put another way, a plaintiff seeking to defeat a CPLR 3211(a)(8) motion to dismiss,
based on the lack of personal jurisdiction over the defendant, need only provide prima facie evidence tending to
establish one of the four statutory longarm bases to succeed in defeating the motion.
A statute related to the longarm is VTL 253. For out-of-state motorists, VTL 253 deems the New York Secretary of
State as the agent for service of process upon non-domiciliary defendants whose vehicular operation is the subject
of a suit in New York. The statute directs that service be effected upon the office of the Secretary of State personally
or by mail, plus service by certified mail, return receipt requested, to the defendant at his or her out-of-state address,
and then by regular mail if acceptance of the certified mailing is refused at its destination address (VTL 253[2]).
The statute also provides other mechanisms for effecting service upon the out-of-state defendant.
For matrimonial actions, CPLR 302(b) allows for New York jurisdiction over a non-domiciliary if New York was
the matrimonial domicile before the parties' estrangement, or if the defendant abandoned the marriage from New
York, or if the cause of action accrued under New York law such as by a New York separation agreement or a New
York prenuptial agreement (Levy v Levy, 185 A.D.2d 15, 592 N.Y.S.2d 480 [3rd Dep't. 1993]; Klette v Klette, 167
A.D.2d 197, 561 N.Y.S. 2d 580 [1st Dep't. 1990]).
The plaintiff need not allege a longarm jurisdictional basis in the complaint. The lack of a jurisdictional basis is
an affirmative defense to be pleaded in an answer (CPLR 3211[a][8]). However, where the jurisdictional predicate
is contested, the ultimate burden of proving a basis of jurisdiction, whether it be general or longarm or otherwise,
rests with the plaintiff. In opposing a CPLR 3211(a)(8) motion to dismiss, the plaintiff need only make a prima
facie showing that jurisdiction exists (Skutnik v Messina, 178 A.D.3d 744, 113 N.Y.S.3d 195 [2nd Dep't. 2019];
Hopstein v Cohen, 143 A.D.3d 859, 40 N.Y.S.3d 436 [2nd Dep't. 2016]). Parties moving to dismiss actions based
upon an alleged lack of longarm jurisdiction, and those defending against such motions, must look closely at the
particulars of the relevant subdivisions of CPLR 302(a), and key their arguments into the presence or absence of
qualifying facts and criteria.
C3211:32 Absence of a Person Who Should be a Party
CPLR 1001 and 1003 afford the courts with wide latitude in the addition or deletion of parties. The absence of a
necessary party may therefore be raised at any stage in the proceedings by any party, or by the court on its own
motion (Migliore v Manzo, 28 A.D.3d 620, 813 N.Y.S.2d 762 [2nd Dep't. 2006]).
C3211:55 Waiving Objection Contained in Paragraphs 8 or 9 of 3211(a)
A defendant with a basis for seeking the dismissal of the plaintiff's complaint on the ground that personal jurisdiction
is lacking (CPLR 3211[a][8]) cannot sit on the right. CPLR 3211(e) requires that the right to seek such a dismissal is
waived under either of three procedural circumstances. One is where the defendant unsuccessfully moves to dismiss
the complaint under any grounds set forth in CPLR 3211(a) but does not raise the lack of personal jurisdiction as
one of those grounds. The second circumstance is where the defendant serves an answer to the complaint which
does not contain the lack of personal jurisdiction as an affirmative defense. The third circumstance is where the

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

13

Rule 3211. Motion to dismiss, NY CPLR Rule 3211

Previous View

lack of personal jurisdiction is raised in the answer as an affirmative defense but the defendant does not move to
dismiss on that basis within 60 days of the answer's service. In other words, the issue of personal jurisdiction has
a fixed shelf life, and must be raised by the defendant early in the course a litigation.
Much of foregoing presumes that the defendant has, in fact, appeared and answered the plaintiff's complaint. The
mere filing of a notice of appearance by counsel, without an answer raising a jurisdictional objection and without
a motion to dismiss under CPLR 3211(a)(8), has the same effect of waiving the defense (U.S. Rof III Legal Tit.
Trust 2015-1 v John, 189 A.D.3d 1645, 140 N.Y.S.3d 59 [2nd Dept. 2020]). An interesting twist occurred in the
notice of appearance case of Federal Nat. Mortg. Assoc. v Beckford, 196 A.D.3d 546, 147 N.Y.S.3d 466 [2nd
Dep't. 2021]), where a defendant sought to vacate a default judgment on the ground that inter alia she had never
been properly served with process. There, the defendant denied that an attorney was ever authorized to appear
for her in the action prior to the default, and was supported by an affirmation of the attorney that his name on a
document earlier submitted to the court had been the product of an unfortunate scrivener's error. The Supreme Court
denied the defendant's vacatur motion on the ground that the proffered jurisdictional defense had been waived. The
Second Department disagreed and remitted the matter for a Traverse hearing, finding from the documentation that
the attorney's purported appearance was unauthorized and therefore failed to trigger a waiver of the defendant's
affirmative defense that personal jurisdiction was never obtained over her.
C3211:69 Easier Standard for Dismissing “SLAPP” Suit
“SLAPP” is an acronym for the “strategic lawsuit against public participation.” It involves suits commenced by
property owners, real estate developers, or others who seek public approval for proposed projects, such as those
needing a permit, a variance, municipal approvals, or licenses. Persons who oppose the project by means of public
petition and participation have been known to be sued for doing so, upon a variety of legal theories such as
defamation, prima facie tort, and tortious interference with contractual relations, i.e., the SLAPP suit. The public
policy concern is that SLAPP suits could potentially be designed and initiated to stifle public opposition to what
is proposed, which is contrary to the importance society places upon the right to free-expression. The legislature,
seeking to protect the public's right to petition and participation, had enacted in 1992 subdivision (g) to CPLR
3211, which is specific to SLAPP suits (L.1992, ch. 767, sec. 4). By that amendment, defendants may move for the
dismissal of the plaintiff's complaint, cross-claim, or counterclaim by merely establishing that the claim qualifies
as a SLAPP suit as defined by Civil Rights Law 76-a(1)(a). Such a dismissal motion “shall be granted” unless the
opposing party demonstrates that the cause of action has a substantial basis in law or is supported by a substantial
argument for an extension, modification, or reversal of existing law (CPLR 3211[g]). Clearly, the statute is written
to make it difficult, though still possible in creditable cases, for plaintiffs to litigate SLAPP suits beyond the pleading
stage. But gone for SLAPP suits is the concept embodied by CPLR 3026, applicable to other actions generally,
that pleadings be “liberally construed.”
CPLR 3211(g) was amended effective November 10, 2020. The amendments break CPLR 3211(g) into four
subdivisions, with the new material contained in CPLR 3211(g)(2) through (4).
CPLR 3211(g)(2) states that the court shall examine the pleadings and the supporting and opposing affidavits of the
parties in determining subdivision (g) dismissal motions. While that language might appear at first glance to add
little to our jurisprudence, the only other statute that has specifically addressed attaching a copy of the pleadings
to the moving papers, until now, was CPLR 3212(b) for summary judgment. CPLR 3211(g)(2) further states that
the fact a determination was made on the motion, and the content of the determination itself, is not admissible
later in the action, or in any subsequent action. In other words, the CPLR 3211(g) determination is “evidence” of
nothing. The legislature also clarifies in subdivision (g)(2), as if to underscore the foregoing point, that the motion
determination does not affect the burden of proof in the continuing action or in any subsequent action. That latter
directive is well-taken, as CPLR 3211(g) reverses the burden of proof that normally lies with the moving party, to
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the party opposing dismissal, requiring the proponent of the SLAPP claim to establish its “substantial” legal basis
in order to survive the claim's dismissal. As the recent amendment to CPLR 3211(g)(2) makes clear, that altered
burden of proof does not carry beyond the dismissal motion itself and its determination.
CPLR 3211(g)(3) directs that once a dismissal motion is made in a SLAPP case, all discovery, hearings, or other
motions are stayed, pending determination of the dismissal motion. Typically, since CPLR 3211 dismissal motions
are made early in a litigation and in lieu of an answer, actions will not have progressed to discovery, hearings, or
motions in any event. The amendment to (g)(3) removes all doubt, and under all relevant circumstances including
those where, for whatever reason, a dismissal motion is made later in a litigation. Wisely, the state legislature
realized that there may be occasions where the party opposing dismissal needs some measure of discovery in order
to present facts essential to justify its opposition. After all, the burden of proof has effectively been flipped to
the SLAPP party, and it would be unjust to expect a party with that burden to be simultaneously prohibited from
obtaining any discovery that might be reasonably necessary for opposing the dismissal motion. Subdivision (g)(3)
therefore provides a Solomonic solution, permitting the court, upon receipt of a motion made on notice, to order
specified discovery limited to the issues raised by the motion to dismiss. While the statute does not expressly say
so, it impliedly requires that under such circumstances, the court will hold the CPLR 3211(g) dismissal motion
in abeyance pending the parties' conduct of the specified discovery. In that regard, the treatment is similar to that
expressly permitted for summary judgment motions in CPLR 3212(d), where, inter alia, considerations of summary
judgment may be subject to a “continuance” to permit discovery of facts essential to justify opposition to the motion.
CPLR 3211(g)(4) has been added to the statute to prevent any ambiguity from arising over what is subject to the
overall provisions of subdivision (g); namely, it applies to complaints, cross-complaints, petitions, plaintiffs, crosscomplainants, petitioners, defendants, cross-defendants, and respondents.
C3211:70 Greater Scrutiny of Complaint Where Defendant is Design Professional
CPLR 3211(h) is not seen very often, as the number of actions that might implicate it are limited. When an appellate
division addresses subdivision (h) of CPLR 3211, it is worth noting.
Subdivision (h) was enacted in 1996 as a special aid to licensed architects, engineers, land surveyors or landscape
architects who are sued in the courts of the state. To understand the statute, one must first read CPLR 214-d. CPLR
214-d(1) provides that when a person seeks damages for personal injuries, wrongful death, or injury to property
against a licensed architect, engineer, land surveyor or landscape architect or their business entities, based upon
the acts or omissions of their professional performance more than 10 years before the claim, such defendant is
entitled to a written notice of claim. The notice of claim is to be served at least 90 days before the commencement
of the action, including a description of the performance, the acts or omissions complained of on information and
belief, and shall include a request for general and special damages. A copy of the notice of claim and proof of
its service is to be filed with the court within 30 days from the commencement of the action to which they apply.
Compliance with the procedural requirements of CPLR 214-d is a condition precedent to any lawsuit against the
licensed architects, engineers, land surveyors, and landscape architects. In fact, compliance with the condition
precedent must be affirmatively pleaded in the complaint and proven when CPLR 214-d is applicable (Kretschmann
v Board of Educ. of Corning Painted Post School Dist., 294 A.D.2d 39, 744 N.Y.S.2d 106 [4th Dep't. 2002]; Dorst
v Eggers Partnership, 265 A.D.2d 294, 696 N.Y.S.2d 478 [2nd Dep't. 2002]).
That all said, CPLR 3211(h) provides that for actions subject to CPLR 214-d(1), the moving defendant's CPLR 3211
motion to dismiss, brought under (a)(7) of the statute, “shall be granted unless the party responding to the motion
demonstrates that a substantial basis in law exists to believe that the performance, conduct, or omission was a
proximate cause” of the damages claimed “or is supported by a substantial argument for an extension, modification,
or reversal of existing law.” In essence, CPLR 3211(h) flips the burden of proof, which is normally on the movant,
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to the party opposing the motion to establish proximate cause between the negligent acts or omissions on the one
hand and the personal injury, wrongful death, or property damage claimed on the other, or to articulate early in
the litigation a “substantial” argument for the extension, modification, or reversal of existing law. The statute's
treatment of the dismissal motion is similar to the changed burden imposed by CPLR 3211(g) for dismissal motions
in SLAPP suits. The statute does not affect any statute of limitations. CPLR 3211(h) must be viewed in tandem with
CPLR 3211(g), which accomplishes the same inversion of the burden of proof for dismissal motions in SLAPP
suits, and CPLR 3212(i), which likewise inverts the burden of proof for qualifying actions involving licensed
architects, engineers, land surveyors, and landscape architects in the context of summary judgment.
In addition to the various protections afforded to the qualifying professionals and entities named in CPLR 214-d and
CPLR 3211(h), the latter statute confers upon those professionals the additional benefit that their dismissal motions
shall be given a preference. These protections, collectively, reflect a public policy goal of the state legislature that
for acts or omissions of qualifying professionals from more than 10 years before, only the most credible of those
actions be permitted to survive beyond the stage of a motion to dismiss in lieu of an answer.
The operation of CPLR 3211(h) is seen in Golby v N & P Engrs. & Land Surveyor, PLLC, 185 A.D.3d 792, 128
N.Y.S.3d 34 (2nd Dep't. 2020). Golby is a tragic case. The plaintiff's decedent, who was in a wheelchair, rolled off
a pier into the water and died the next day as a result of the occurrence. A defendant had been an engineer involved
in the design of pier renovations performed in the mid-1990s. The plaintiff alleged that the pier was defectively
designed in the area where boats were not moored, by not placing protective pedestrian railings there. The defendant
moved to dismiss the action in lieu of an answer, and the Supreme Court and Second Department applied the
heightened standard of CPLR 3211(h). In opposition to the dismissal motion, the plaintiff presented a transcript of
the defendant's representative, which was taken as part of pre-action discovery, that railings are used on pedestrian
piers to prevent persons from falling into the water. The Second Department, affirming the Supreme Court, found
that under the heightened evidentiary standard, the plaintiff raised a material question of fact proximately linking
the defendant's failure to recommend use of a pedestrian railing to the decedent's injuries and death.
The official texts of CPLR 3211(h) and 3212(i) each contain a typographical error. The statutes incorporate by
reference, in long form, CPLR 214(1). In fact, the legislature intended to incorporate CPLR 214-d(1), which is
the only way that CPLR 3211(h) and 3212(i) make any sense. CPLR 214(1) involves the statute of limitations
in actions brought against sheriffs, constables, or other officers for the non-payment of money collected upon an
execution and has nothing to do with the actual subject matter here.
2020
C3211:5 Grounds for Dismissal
The dismissal of actions under CPLR 3211 may occur when there is a specified ground for doing so under one of
the enumerated grounds of subdivision (a)(1) through (11) of the statute. CPLR 3211 does not include a “catch-all”
provision for the dismissal of actions for non-enumerated grounds. While complaints may be stricken or dismissed
for other reasons set forth in the CPLR, such as the dismissal of complaints for willful and contumacious discovery
non-compliance under CPLR 3126 or summary judgment under CPLR 3212, the grounds for dismissal under CPLR
3211 are exclusive and restricted. The point is illustrated by whether an action may be dismissed by a plaintiff's noncompliance with the Certificate of Merit requirement of CPLR 3012-a applicable to medical, dental, and podiatric
malpractice actions.
For actions sounding in medical, dental, or podiatric malpractice, complaints shall be accompanied by a certificate
executed by the plaintiff's attorney declaring that the attorney has reviewed the facts of the case and has consulted
with at least one licensed physician, dentist, or podiatrist who the attorney believes to be knowledgeable about the
relevant issues of the action, and that as a result of such review and consultation, the attorney has concluded that
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the action has a reasonable basis. The purpose of the requirement is to discourage frivolous litigations that raise
the insurance premiums charged to physicians and thereby help control health care costs within the state. While
there are certain exceptions to when the certificate of merit be filed such as those based upon time constraints, the
unavailability of medical or hospital records, the plaintiff's reliance solely upon a theory of res ipsa loquitor, and
actions commenced by plaintiffs pro se (CPLR 3012-a[2], [3]), the bulk of medical malpractice actions require the
filing of certificate and the bar honors the statutory requirement for it.
What if the plaintiff's attorney in a medical malpractice action erroneously believes that the action does not
require a certificate of merit and does not file one? What are the remedies of the statute if there is a failure of
compliance? Notably, CPLR 3012-a does not contain any language whatsoever about how courts are to deal with
non-compliance.
These issues were extensively discussed in Rabinovich v. Maimonides Medical Center, 179 A.D.3d 88, 113
N.Y.S.3d 198 (2d Dep't. 2019) (opinion by Dillon, J.). The first of two primary issues in the case was whether
the plaintiff's action raised issues of medical malpractice, which would require a certificate of merit, or ordinary
negligence, which would not. The plaintiff claimed damages for personal injuries sustained as a result of the
negligent performance of a blood draw at a blood donation center in Brooklyn, resulting in the plaintiff experiencing
an adverse reaction, the loss of consciousness, and a fall down. The defendant moved to dismiss the action for noncompliance with CPLR 3012-a. In opposition, the plaintiff argued that the gravamen of the action was ordinary
negligence as the plaintiff's blood had not been drawn by a physician, but by a phlebotomist. On that issue, the
appellate opinion surveyed decisional authorities that addressed the dividing line between medical malpractice
and ordinary negligence, noting that the former exists when the task performed by the professional bears a
substantial relationship to the rendition of medical treatment. In Rabinovich, the plaintiff's complaint and bill of
particulars described the defendant's negligence in detailed medical terms, including failing to screen for health
problems, failing to monitor the plaintiff's physical conditions and hemoglobin levels, and failing to keep the
plaintiff at the donation site for a proper interval of observation. The court concluded that these allegations involved
medical judgments beyond the knowledge of ordinary persons that style the action as one for medical malpractice.
Indeed, the court noted that actions have been recognized as involving medical malpractice against non-physicians
including phlebotomists, nurses, emergency medical technicians, and x-ray technicians. A CPLR 3012-a certificate
of merit was therefore required of plaintiff's counsel given the particular nature of the case.
Remedially, the Rabinovich opinion noted that CPLR 3012-a does not contain any language for non-compliance
with the statute. There was no reason in Rabinovich for the court to believe that the failure to provide a certificate of
merit was motivated by anything other than a good faith but erroneous assessment by plaintiff's counsel that none
was required. The Second Department therefore declined to dismiss the action, and instead provided the plaintiff's
attorney with a 60-day window to comply with CPLR 3012-a measured from service upon him of a copy of the
appellate order.
CPLR 3012-a performs a ministerial function of reducing the commencement of medical malpractice actions
that lack sufficient merit. The statute does not regard the ultimate substantive merits of actions, and hence, noncompliance with the statute does not implicate the dismissal provisions of CPLR 3211 or the summary judgment
provisions of CPLR 3212. Rabinovich should not be read to suggest that courts are without authority to enforce
CPLR 3012-a. Non-compliance should be dealt with in the first instance ministerially, or by court order, and failing
that, perhaps with monetary sanctions against the recalcitrant attorney under 22 N.Y.C.R.R. 130-1.1.
C3211:8 Sua Sponte Dismissals
Trial judges continue, from time to time, dismissing plaintiffs' complaints on sua sponte grounds. The occasional
practice continues despite the fact that there has been a long and consistent line of cases, developed over many
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years, routinely reversing trial judges who do so. The reason that a court's sua sponte dismissal is problematic is
that a dismissal, which is dispositive, is ordered without the plaintiff being given the due process of notice and an
opportunity to be heard. Sua sponte dismissal, however many or few there are in a given year, typically occur when
a defendant moves to dismiss a plaintiff's complaint under CPLR 3211 under stated grounds, which the plaintiff
may or may not oppose. The court, unable or unwilling to grant dismissal on a noticed ground, then does so on
another ground not raised in the moving papers.
The law governing these circumstances is clear: a court's power to dismiss a complaint sua sponte is to be used
sparingly and only when extraordinary circumstances exist to warrant dismissal (Deutsche Bank National Trust
Company v Winslow, 180 A.D.3d 1000, 120 N.Y.S.3d 81 [2d Dep't. 2020]). Extraordinary circumstances virtually
never exist. Reversals of sua sponte dismissals include where the court's dismissal is for the plaintiff's lack of
prosecution despite having made a motion for an order of reference (Deutsche Bank National Trust Company v
Winslow, 180 A.D.3d at 1002), the plaintiff's failure to comply with foreclosure-related administrative orders (J.P.
Morgan Chase Bank, N.A. v Laszlo, 169 A.D.3d 885, 94 N.Y.S.3d 343 [2d Dep't. 2019]; LaSalle Bank National
Association v Lopez, 168 A.D.3d 697, 91 N.Y.S.3d 259 [2d Dep't. 2019]), the alleged failure of the plaintiff to
comply with RPAPL 1303 (HSBC Bank USA, N.A. v Lopez, 178 A.D.3d 679, 111 N.Y.S.3d 223 [2d Dept. 2019]),
and the plaintiff's alleged lack of standing (Consumer Solutions, LLC v Charles, 137 A.D.3d 952, 27 N.Y.S.3d
216 [2d Dep't. 2016]). The reader may note that improper sua sponte dismissals arise almost exclusively in the
Second Department, and within that department almost exclusively in the realm of residential mortgage foreclosure
actions, which have in recent years become a significant portion of civil actions filed in certain counties of New
York City and its suburbs, and on appeal.
Practitioners may, if they be so advised, move to reargue sua sponte dismissals that arise from noticed motions, or
appeal them to an appellate court, as the odds of reversing the determination, particularly on appeal, are statistically
very, very good.
C3211:10 Defense Based on “Documentary Evidence”
The Practice Commentaries for 2020 noted that while e-mails are not generally material that qualifies as
“documentary evidence” for CPLR 3211(a)(1) purposes, decisional authorities were increasingly recognizing
circumstances where e-mails can qualify under the statute for potential dismissals. As noted then, e-mails may be
properly considered by courts determining CPLR 3211(a)(1) motions when the e-mails themselves are central to
a party's cause of action, such as whether statements in an e-mail are a non-defamatory opinion as a matter of law
(International Pub. Concepts, LLC v Locatelli, 46 Misc.3d 1213[A], 9 N.Y.S.3d 593 [Sup. Ct., New York County
2015]), or where e-mails establish the absence of a gross disregard of the truth in defense of a defamation action
(Stone v Bloomberg, L.P., 163 A.D.3d 1028, 83 N.Y.S.3d 78 [2d Dept. 2018]), or when an e-mail chain between
parties may or may not establish a meeting of the minds between parties about the material terms of an alleged
extended contact (Kolchins v Evolution Markets, Inc. 31 N.Y.3d 100, 73 N.Y.S.3d 519, 96 N.E.3d 784 [2018]).
Since publication of the last Practice Commentaries, further decisional authority has been rendered suggestive of
a continuing and growing flexibility by courts to consider e-mail as a proper basis for potential CPLR 3211(a)
(1) dismissals. In an action involving legal malpractice, the First Department considered the content of e-mails
exchanged between the plaintiff/clients and the defendant/attorneys, and other materials, in determining that the
clients understood the terms of business transactions they had entered into, as well as alternative options. The
e-mails were found by the Supreme Court, New York County, and by the First Department, as conclusively
establishing the absence of legal malpractice by the attorneys as a matter of law (Binn v Muchnick, Golieb & Golieb,
P.C., 180 A.D.3d 598, 121 N.Y.S.3d 13 [1st Dep't. 2020]).
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In Flink v Smith, 66 Misc.3d 1229[A], 125 N.Y.S.3d 529 (Sup. Ct., Albany County 2020), the court likewise held
that e-mails exchanged between parties in a breach of contract action were properly admissible in deciding a CPLR
3211(a)(1) motion, on the ground that the e-mails were “unambiguous and of uncontested authenticity.” Notably,
the court's reliance upon an “unambiguous and of uncontested authenticity” standard was derived from the First
Department's determination in Kolchins v Evolution Markets, Inc., 128 A.D.3d 47, 8 N.Y.S.3d 1 (1st Dep't. 2015)
which, as the reader knows, was later affirmed in 2018 by the Court of Appeals. Yet, in Flink, the e-mails that were
proffered by the moving party, once considered by the court, were found to insufficiently set forth a basis for the
dismissal of the plaintiff's complaint under CPLR 3211(a)(1).
The legal standard that e-mails be unambiguous and authentic, to be considered by courts in deciding whether
to grant CPLR 3211(a)(1) motions, appears to be a reasonable, responsible, and prudent evidentiary standard.
The Second Department employed the same concept, using very similar language in S & J Service Center, Inc. v
Commerce Commercial Group Inc., 178 A.D.3d 977, 112 N.Y.S.3d 584 (2d Dep't. 2019). In that breach of contract
matter, the Second Department determined that e-mails proffered by the defendant in support of a CPLR 3211(a)
(1) dismissal did not qualify as documentary evidence, as the e-mails “were not essentially undeniable.” The
Second Department recognized a general legal standard that qualifying e-mails be “unambiguous, authentic, and
undeniable” (S & J Service Center, Inc. v Commerce Commercial Group Inc., 178 A.D.3d at 978, citing Grenada
Condominium III Ass'n v Palomino, 78 A.D.3d 996, 913 N.Y.S.2d 668 [2d Dep't. 2010]. See also, Seaman v Schulte,
Roth & Zabel LLP, 176 A.D.3d 538, 111 N.Y.S.3d 266 [1st Dep't. 2019]).
What this developing case law should tell practitioners is that counsel preparing dismissal motions should not only
provide e-mails that help establish the grounds for the motion, but also address the lack of ambiguity, authenticity,
and undeniability of the e-mails themselves, so that they may be considered on their merits. Conversely, for plaintiff
attorneys opposing CPLR 3211(a)(1) dismissal motions, the argument should be made, where appropriate, that the
proffered e-mails are ambiguous, or arguably inauthentic, or deniable. Less clear, for now, is whether the same legal
standards will be applied to alleged communications made on more casual forms of social media such as Twitter
and Instagram, but expect case law to develop as to those platforms in the years ahead.
C3211:11 Lack of Subject Matter Jurisdiction
The Supreme Court, which is a court of general and unlimited jurisdiction, is not, in fact, unlimited. Matters that
are exclusive to the state Court of Claims, or to the federal courts, are the categories of matters that should not be
brought in the Supreme Court.
Recent examples of cases involving the absence of subject matter jurisdiction include those where a cause of action
is pre-empted by federal law (Klingsberg v Council of School Supervisors and Administrators-Local 1, 181 A.D.3d
949, 122 N.Y.S.3d 335 [2d Dep't. 2020]), non-judiciable internal church disputes based on religious rather than
secular principles (Eltingville Lutheran Church v Rimbo, 174 A.D.3d 856, 108 N.Y.S.3d 39 [2d Dep't. 2019]), the
absence of a timely notice of claim as required for actions in the state Court of Claims (Jones v State, 171 A.D.3d
1362, 98 N.Y.S.3d 366 [3d Dep't. 2019]), and the failure by the plaintiff to exhaust administrative remedies (City
of New York Human Resources Administration v Hewitt, 120 N.Y.S.3d 571 [App. Term, New York 2020]; IKON
Business Group, Inc. v Police Athletic League, Inc., 65 Misc.3d 1226[A], 119 N.Y.S.3d 700 [Sup. Ct. New York
County 2019]).
C3211:12 Plaintiff's Lack of Capacity
As noted in the 2020 Practice Commentaries and other legal literature, the language of CPLR 3211(a)(3), which
authorizes the dismissal of actions for plaintiffs' lack of capacity, has been interpreted as also applying to plaintiffs'
lack of standing even though the term “standing” is absent from the statute itself. New York State's legislature
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enacted a significant amendment to the Real Property Actions and Proceedings Law (RPAPL) regarding the defense
of standing, effective December 23, 2019. The amendment at issue here, RPAPL 1302-a (2019 NY Sess. Laws, c.
739, sec. 1), involves only residential mortgage foreclosure actions involving defaulted home loans.
Until December 23, 2019, standing in residential mortgage foreclosure actions was a defense waived by the
defendant homeowner if not asserted as a basis for dismissal in either a pre-answer motion to dismiss or as an
affirmative defense in the defendant's answer. This principal was concretized in Wells Fargo Bank Minn., N.A. v
Mastropaolo, 42 A.D.3d 239, 837 N.Y.S.3d 247 (2d Dept. 2007), and followed by courts in countless foreclosure
actions in the years that followed.
However, RPAPL 1302-a has nullified a significant body of case law that had, until now, been recognized
throughout the State on New York on the issue of standing. The amendment adds to the RPAPL an entirely
new section, 1302-a (2019 NY Sess. Laws, c. 739, sec. 1). The new RPAPL 1302-a provides that in qualifying
foreclosure actions, a defendant's failure to raise standing as a defense in a responsive pleading or motion to dismiss
does not constitute a waiver.
The purpose of the law is to help assure that standing issues be resolved on their merits, so that only lenders who own
a loan by direct lending, purchase, or assignment are permitted to collect upon the mortgaged debt (NY Sponsor's
Memorandum, 2019 S.B. 5160 [April 14, 2019]).
The statutory enactment that the standing defense is not waived was placed by the state legislature specifically
in the RPAPL, and not in the CPLR that governs all actions generally. RPAPL 1302-a is expressly limited to
residential mortgage foreclosure actions. The amendment therefore creates an odd legal dichotomy, that the failure
to raise standing as an affirmative defense does constitute a waiver in qualifying residential mortgage foreclosure
actions, but the same defense continues to be waived in all other litigations outside the scope of RPAPL 1302-a.
The procedural rules of standing will therefore vary from now on, depending on the nature of the litigation at issue.
If a foreclosure defendant files a motion to dismiss on grounds other than standing, and is unsuccessful, a logical
construction of the new statute is that the defendant may then include standing as an affirmative defense in the
answer that follows. This is true because the language of RPAPL 1302-a is notwithstanding any of the provisions
of CPLR 3211(e).
RPAPL 1302-a does not apply to all mortgage foreclosure actions, but only those involving a “home loan” as that
term is defined by RPAPL 1304(6). Commercial and other secured loans are outside the scope of the statute's
standing-related protections. The incumbent version of RPAPL 1304(6) was scheduled to sunset on January 14,
2020, and a newer definition of “home loan” was to become effective from January 14, 2020, forward. However,
the new definition that was scheduled to take effect was itself repealed (L. 2019, c. 55, part VV), as a result of
which the incumbent definition contained within RPAPL 1304(6) remains in effect.
RPAPL 1304(6)(a)(1) and (2) define home loans as those involving natural persons in family dwellings and
condominiums within the state, occupied or intended to be occupied by the borrower(s) in whole or in part as
a personal residence, inclusive of reverse mortgages. Actions involving any other forms of loans are outside the
scope of the new standing-related homeowner protection afforded by RPAPL 1302-a.
RPAPL 1302-a became effective on the date it was signed, which was December 23, 2019. It applies not only to
residential foreclosure actions that will be filed in the future, but also to actions already pending in the courts as
of its effective date.
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Limiting language in the newly-enacted RPAPL 1302-a provides that the standing defense is waived if the action
has already resulted in a foreclosure sale, except when the judgment was rendered on the default of the defendant.
Defendants who have lost their cases on the merits, after a full and fair opportunity to be heard, may not seek to now
litigate standing for the first time, if a judgment of foreclosure and sale has already been rendered. The provision of
RPAPL 1302-a allowing for standing to be raised and contested by defaulted homeowners, even after a foreclosure
judgment has been rendered and the property has been sold, might prove the law of unintended consequences. The
obvious purpose of the provision is to assist homeowners, but as noted by Melissa Clement in the March 2020
issue of the Albany Bar Association's Bar News, potential buyers may be less inclined to purchase real property
at foreclosure sales if there is uncertainty over whether the sale might be set aside in the future for the bank's
lack of previously-unlitigated standing. Such uncertainty may have the effect of depressing foreclosure sale prices,
generate fewer funds for homeowners to apply toward deficiency judgments, and dissuade lenders from financing
the purchase of distressed properties (Clement, Melissa, “The Good, The Bad, and The Ugly: RPAPL 1302-a and
Residential Foreclosure Proceedings” 25, Bar News [March 2020]). In other words, the portion of the new statute
that allows for a standing defense to be raised after the property has been foreclosed upon may cause unintended
harm to the homeowners that the law is intended to protect.
While the issue of a plaintiff's lack of capacity is often presented to courts in the context of whether the individual
is subject to a disqualifying disability such as infancy or mental illness, capacity may also be an issue as to the
plaintiff's corporate form and legal ability to bring an action in a New York forum. The latter was an issue in
Montvale Surgical Center, LLC v State Farm Mutual Automobile Insurance Co., 66 Misc.3d 1215[A], 120 N.Y.S.3d
720 (Dist. Ct. Suffolk County 2020). The plaintiff assignee in Montvale Surgical Center was a New Jersey limited
liability company that commenced an action to recover No Fault benefits paid for medical and surgical services
provided to the assignor. The defendant No Fault insurer sought to dismiss the action on the ground of lack of
capacity to sue, as the plaintiff had never registered with the New York Department of State to authorize its conduct
of business in New York pursuant to BCL 1312(a). Indeed, there was no question between the parties that the
plaintiff was a New Jersey entity with no BCL registration at the Department of State. The District Court denied
the defendant's motion to dismiss, finding that under the circumstances of the action, the plaintiff's litigation efforts
in New York were incidental to its business, rather than systematic, as a result of which no BCL registration was
required of it. In the alternative, the court also noted that the absence of a registration with the Department of
State, if required, was not a jurisdictional defect, but a curable one at any time prior to the resolution of the action
(Montvale Surgical Center, LLC v State Farm Mutual Automobile Insurance Co., 66 Misc.3d 1215[A], at *3).
Capacity may also involve the legal authorization of an administrator to bring an action on behalf of an estate, as
in Rodriguez v River Valley Care Center, Inc., 175 A.D.3d 432, 108 N.Y.S.3d 126 (1st Dep't. 2019). Rodriguez
involved causes of action for damages arising from alleged medical malpractice, and for wrongful death. The first
of two actions was commenced by the named plaintiff as a “proposed administrator,” which was dismissed for
lack of capacity since no letters of administration had been issued. Facing a ticking clock on certain statutes of
limitations, the same named plaintiff commenced a second action as the estate's “voluntary administrator,” again
without the benefit of letters of administration at the time of commencement, and the defendants once again moved
to dismiss the action for lack of capacity. However, while the dismissal motion was pending in the second action,
the Surrogate's Court issued the plaintiff his long-awaited letters of administration, on a date that was within six
months from the dismissal of the first action. The First Department, reviewing the matter on appeal, held that while
the plaintiff lacked capacity when commencing his actions, the defect was cured by his ultimate receipt of letters
of administration and by timely application of the six-month savings provision of CPLR 205(a).
Capacity, and more precisely standing, also arises in the context of cases where a plaintiff has filed for the protection
of a bankruptcy court. Upon the filing of a Chapter 7 or 11 bankruptcy petition, all property that the debtor
owns, including the civil cause of action, vests in the bankruptcy estate (11 U.S.C. 541[a][1]; Keegan v MoriartyMorris, 153 A.D.3d 683, 59 N.Y.S.3d 779 [2d Dep't. 2017]). The plaintiff's cause of action becomes an asset of
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the bankruptcy court which is to be disclosed as such on the appropriate bankruptcy schedules. The failure to
disclose the cause of action on the bankruptcy schedule of assets deprives the plaintiff of the legal capacity to sue
on the claim (Keegan v Moriarty-Morris, 153 A.D.3d at 684). Upon filing for bankruptcy and the disclosure of the
cause of action as a bankruptcy asset, the party that has standing to prosecute the civil action is not the plaintiff
who was allegedly caused damages, but the appointed bankruptcy trustee, and the commencement of an action by
the plaintiff-debtor can be dismissed under CPLR 3211 (Burbacki v Abrams, Fensterman, Fensterman, Eisman,
Formato, Ferrara, & Wolf, LLP, 172 A.D.3d 1300, 99 N.Y.S.3d 671 [2d Dep't. 2019]).
An action commenced by a plaintiff in bankruptcy will typically be dismissed for the absence of standing, whether
the cause of action is disclosed on the bankruptcy schedule of assets or not. Since standing and capacity-related
dismissals are not on the merits, the bankruptcy trustee may commence a new civil action for the debtor so long
as the statute of limitations has not expired in the meantime. However, plaintiffs and their trustees have the benefit
of the six-month grace provision of CPLR 205(a), and the timeliness of a second action will not be a problem
so long as the trustee commences it within the six-month window measured from service of the order dismissing
the first action (Goodman v Skanska USA Civil, Inc., 169 A.D.3d 1010, 95 N.Y.S.3d 243 [2d Dep't. 2019]) with
notice of its entry.
C3211:15 Same Parties, Same Causes of Action
CPLR 3211(a)(4) permits the dismissal of a plaintiff's complaint if there is already another action pending between
the same parties for the same cause of action in New York, or another state, or in a federal court. The dismissal
of an action is a discretionary determination of the trial court, addressed in connection with the “second” of the
two actions or proceedings.
The statute is most frequently applied when the same party is the plaintiff in two separate actions. But there are
variations to that general concept. A dismissal for “prior action pending” may be obtained to dismiss a defendant's
counterclaim in an action, if the counterclaiming defendant has asserted in an already-pending action a cause of
action for the same relief based on the same facts between the same parties (744 E. 215 LLC v Simmonds, 65
Misc.3d 1234[A], 119 N.Y.S.3d 828 [Civ. Ct. City of New York 2019]).
C3211:18 Affirmative Defenses Available on Subdivision (a) Motion
CPLR 3211(a)(5) contains a veritable grab bag of grounds on which defendants may move to dismiss complaints.
Infancy of Other Disability of the Moving Party
The infancy or other disability of a defendant is a basis for seeking dismissal of a plaintiff's complaint under CPLR
3211(a)(5), but mere proof of a minor's age or of other disability is not necessarily enough for the defendant to
actually win the motion. More is required per the holding in US Bank National Association for Deutsche Bank,
Alt-A Securities Mortgage Loan Trust Series 2007-2 v McGown, 60 Misc.3d 808, 80 N.Y.S.3d 643 (Sup. Ct. Kings
County 2018). In that action, the plaintiff's predecessor in interest had loaned money in 2007 to the defendant,
James McGown (McGown) in exchange for an $816,000 promissory note and mortgage upon the property. Later
that year, McGown transferred title to the property to his minor child, A.M., pursuant to the Uniform Transfer to
Minors Act (UTMA). The deed and recording documents did not reveal the relationship between McGown and
A.M., the UTMA, or that A.M. was a minor. Upon the loan's default, the plaintiff commenced an action against
McGown and A.M., and process was served upon both at their home by means of suitable age and discretion method
of CPLR 308(2). No answer was served and an order of reference was granted. A.M., by her mother and natural
guardian, moved to vacate the default and dismiss the action on the ground that A.M. was a minor under the age
of 14. Although a birth certificate evidenced A.M.'s age, the Supreme Court denied dismissal of the action. The
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court held that for the plaintiff to be subject to the special service provisions for minors set forth in CPLR 309, the
plaintiff must have actual or constructive notice that the party to be served is, in fact, a minor. The Supreme Court
further held that the defendant, as moving party, bore the initial burden of proving actual constructive notice that
A.M. was a minor, which was not accomplished where the deed transfer made no mention of A.M.'s age, did not
mention the UTMA, and where service was effected upon an adult of suitable age and discretion. The court noted
that under the UTMA, McGown was required to identify A.M. as a minor, and that his failure to do so secreted
A.M.'s age from the bank.
Release
As a general rule, the existence of a valid release constitutes a complete bar to an action on a claim that is the subject
of the release (Centro Empresarial Cempresa S.A. v America Movil, S.A.B. de C.V., 17 N.Y.3d 269, 929 N.Y.S.2d 3,
952 N.E.2d 995 [2011]). A release is a contract and its construction is governed by contract law. When a defendant
moving to dismiss an action under CPLR 3211(a)(5) produces a copy of a signed release from the plaintiff's claim,
the burden shifts to the plaintiff to show, under well-established contract principles, that the release was a product
of fraud, coercion, duress, mutual mistake, or other conduct sufficient to void it (Cames v Craig, 181 A.D.3d 851,
119 N.Y.S.3d 888 [2d Dep't. 2020]). A plaintiff's failure to controvert a facially valid and relevant release will result
in the dismissal of the cause of action.
Statute of Limitations
The determination of motions to dismiss for alleged untimeliness under CPLR 3211(a)(5) is similar to the
procedures used for determining summary judgment motions for alleged untimeliness under CPLR 3212. The party
moving for a CPLR 3211(a)(5) dismissal has the initial burden of establishing prima facie that the plaintiff's time
to sue had expired (Horowitz v Foster, 180 A.D.3d 783, 120 N.Y.S.3d 49 [2d Dep't. 2020]). Such proof can be
typically established by reference to the date of accrual typically ascertainable from the plaintiff's complaint, the
date of commencement ascertainable from the filing date reflected on the summons or in the e-filing system, and a
mathematical overlay of the controlling statute of limitations. If the moving defendant fails to meet the prima facie
burden of proof, the dismissal motion will be denied (Horowitz v Foster, 180 A.D.3d at 784), at least as to its statute
of limitations grounds. Where a complaint alleges more than one cause of action, the defendant should take care to
apply the same exercise to each separate cause of action within the scope of the motion, as different causes of action
may have different dates of accrual or be subject to different limitations periods. If the moving defendant meets the
prima facie burden of proof, the plaintiff then undertakes the burden of raising a question of fact that the action is
timely, such as by there being a later date of accrual, the existence of a limitations toll or extension, or a revival of
a limitations period (e.g., U.S. Bank National Association v Vitolo, 182 A.D.3d 627, 120 N.Y.S.3d 791 [2d Dep't.
2020]; Mello v Long Island Vitreo-Retinal Consultant, P.C., 172 A.D.3d 849, 99 N.Y.S.3d 414 [2d Dep't. 2019]).
Statute of Frauds
One of the CPLR 3211(a)(5) grounds for dismissal is that the plaintiff's cause of action may not be maintained on
account of the statute of frauds. The determination of these motions may sometime depend on which statute of
frauds provision in the General Obligations Law is controlling of the action. This parsing of the statute of frauds
was recently seen in Korman v Corbett, 183 A.D.3d 608, 123 N.Y.S.3d 192 (2d Dep't. 2020). The plaintiff sought
specific performance of an alleged oral agreement with a decedent, where the plaintiff cared for the decedent prior
to her death in exchange for the plaintiff being given an option to buy the residence from her estate for $1.2 million.
The decedent's estate moved to dismiss certain causes of action under CPLR 3211(a)(5) on the ground that the
alleged agreement, which was never memorialized in writing, was unenforceable under the statute of frauds. At
issue at the trial level, and on appeal, was whether the causes of action were governed by G.O.L. 5-701, which
requires agreements involving the purchase of real property be in writing and contains no language authorizing
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courts to grant specific performance, and G.O.L. 5-703, which more specifically enables courts to award specific
performance of real property agreements where there is evidence of partial performance. As between the two
statutes, the Appellate Division held that G.O.L. 5-703 was the statute more specific to the plaintiff's factual and
legal claims, and on that basis, held that the dismissal of the relevant causes of action was not appropriate.
C3211:28 Lack of Personal Jurisdiction
Last year's Practice Commentary for CPLR 3211(a)(8) reviewed the significant legal developments arising from
the U.S. Supreme Court's decision on general jurisdiction in Daimler AG v Bauman, 571 U.S. 117, 134 S. Ct. 746
(2014). The Supreme Court clarified the law on general jurisdiction, by requiring that corporations be “at home”
in a state to be subject to its general jurisdiction and be sued for any claim there. A corporation is “at home”
in a state where 1) it is incorporated, or 2) maintains its principal place of business, or 3) in truly exceptional
circumstances, where the corporation's operations are so substantial and of such nature as to render the corporation
at home in the state. Daimler does not affect the states' exercise of specific jurisdiction, such as longarm jurisdiction
recognized in New York under CPLR 302. While Daimler does not extend general jurisdiction liability between
parent corporations and subsidiaries under an “agency” theory, which the Supreme Court directly addressed, it
left unresolved the question of whether general jurisdiction can be extended between a parent corporation and
a subsidiary under the parallel “alter ego” theory, which was not addressed. Last year's Practice Commentary
predicted that future federal and state cases will be needed to definitively address whether general jurisdiction may
be asserted between corporate parents and subsidiaries on an “alter ego” basis, and to flesh out the true meaning of
Daimler's third basis for the assertion of general jurisdiction regarding truly exceptional cases where a corporation's
operations are so substantial and of such nature as to render the entity “at home” in the state.
New York's general jurisdiction statute is CPLR 301. Decisions are slowly trickling in on issues related to that
statute post-Daimler.
In one reported decision, a complaint was dismissed under CPLR 3211(a)(8) where a corporate president established
in an affidavit that the defendant principal office was in New Jersey rather than New York, thereby depriving the
plaintiff of general jurisdiction (Robins v Procure Treatment Centers, Inc., 179 A.D.3d 412, 116 N.Y.S.3d 35 [1st
Dep't. 2020]).
On the issue of whether an “alter ego” relationship between a corporate parent and subsidiary permits the assertion
of general jurisdiction, where a party is not incorporated in the state and does not maintain a principal office here,
an early canary in a coal mine may be RP Business Marketing, Inc. v Timlin Industries, Inc., 67 Misc.3d 1205(A),
2020 WL 1856604 (Sup. Ct. New York County 2020) (Barrok, J.). The defendant, Timlin Industries, Inc. (Timlin),
was in the telemarketing business and was sued by RP Business Marketing, Inc. (RPB) for allegedly breaching the
exclusivity provisions of an agreement and by the improper sharing of proprietary information. Contractually, RPB
and Timlin had agreed that any disputes between them would be governed by the law of the state of New York, and
that any litigation between them would be venued in a state or federal court within New York. The party that Timlin
allegedly worked with in breach of the contractual exclusivity provision was SM Consulting, LLC (SMC), which
was also named as a defendant in the action, but which was not incorporated in New York and did not maintain
its principal office within the state. SMC moved to dismiss the plaintiff's action against it on the ground that it
was not subject to the general jurisdiction of the New York courts. The court focused on evidence about whether
SMC was so dominated and controlled by Timlin as to be an alter ego or Timlin. Although the court held that SMC
was subject to New York's longarm jurisdiction under CPLR 302, which rendered questions of general jurisdiction
academic, it alternatively held that SMC was also subject to the general jurisdiction of New York courts as an alter
ego of Timlin. Traditionally, New York has recognized a principal's domination and control over a subsidiary as an
“alter ego” basis for the assertion of general jurisdiction. New York has avoided the nomenclature of “alter ego”
in favor of what it instead calls the “department test” focused on whether the parent corporation's domination of
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control of a subsidiary is so extensive that the subsidiary is rendered a mere department of the parent. The court's
recognition of an alter ego (department) basis for general jurisdiction addressed an issue that the U.S. Supreme
Court did not address in Daimler, that an alter ego basis may be properly used for asserting general jurisdiction, but
may arguably be called into question by Daimler. RP Business will not be the last word on the subject, as significant
federal and, likely, appellate determinations in New York, should be expected.
The establishment of Daimler's third basis for general jurisdiction, based on exceptional circumstances, will not be
easy for plaintiffs to meet. One reason is that the U.S. Supreme Court limited this basis to circumstances that are
not just exceptional, but “truly exceptional.” The Supreme Court further limited the basis to circumstances where
the corporate defendant's operations within the state are “so substantial and of such nature” as to render the entity
at home in the state. The bar is raised high. It was not met in Aybar v Goodyear Tire & Rubber Company, 175
A.D.3d 1373, 106 N.Y.S.3d 361 (2d Dep't. 2019).
Complaints and answers may be properly examined to determine whether the plaintiff has a basis for general
jurisdiction in New York. In Gibson v Air & Liquid Systems Corporation, 173 A.D.3d 519, 103 N.Y.S.3d 391 (1st
Dep't. 2019), the plaintiff's complaint alleged that the defendant was a corporation duly organized in the state of
New York, which the defendant did not deny in its answer. The First Department concluded that the allegation
of incorporation was admitted and binding upon the defendant, notwithstanding the fact that the answer had been
prepared prior to the U.S. Supreme Court's determination in Daimler. General jurisdiction therefore existed based
on an admission in the pleadings.
On the issue of whether general jurisdiction can be asserted against a parent corporation through the New York
presence of a subsidiary, practitioners should be aware of Sabol v Bayer Healthcare Pharm., Inc., 439 F.Supp.3d
131 (2020) (Marrero, J.). A metal called gadolinium is used as a contrast agent for persons undergoing MRIs, and is
supposed to be eliminated from the body through the kidneys. The plaintiff, who underwent 23 MRIs, alleged that
she was caused physical injuries because the contrast agent was retained in her body, and sought damages under
theories of negligence and strict products' liability for the defendants' failure to warn. The defendants included
General Electric Healthcare (GEHC), which manufactured and distributed some of the gadolinium-based contrast
agents. GEHC moved to dismiss the plaintiff's amended complaint on the ground, inter alia, that it was neither
headquartered nor incorporated in New York. The plaintiff argued that GEHC was amenable to the court's general
jurisdiction as it was a wholly-owned subsidiary of co-defendant General Electric Company (GE), a New York
corporation. The court noted, as this Practice Commentary did last year, that it is unusual for a party to seek to extend
jurisdiction over a subsidiary through its parent, rather than vice versa. The Southern District found that general
jurisdiction was lacking over GEHC for two reasons. The first was that under Daimler, an agency theory between
the parent and subsidiary was expressly rejected by the U.S. Supreme Court for the assertion of general jurisdiction
through one entity to another. Second, as to the “alter ego” basis for extending general jurisdiction from one related
entity to another, as discussed in Ranza v Nike, Inc., 793 F.3d 1059 (9th Cir. 2015), the court stopped short of
accepting “alter ego” as a jurisdictional path. Instead, the court said that if general jurisdiction could be imputed
to a subsidiary under an alter ego analysis, the plaintiff would need to assert more than just the parent-subsidiary
relationship between the parties. Indeed, in this instance, there appears from the court's decision to be no evidence
from the plaintiff meeting New York's long-standing “department” test for establishing the parent's domination
and control over its subsidiary, including the most important element of the parent's 100% stock ownership of the
subsidiary.
Thus, for plaintiff practitioners, the message from Sabel v Bayer Healthcare Pharm., Inc. is that New York courts
have not yet adopted Ranza's alter ego basis for the imputation of general jurisdiction, and may or may not do
so. If the day comes when it does so, the parent-subsidiary relationship, in and of itself, will not be sufficient for
the assertion of general jurisdiction, and the plaintiffs should be prepared to meet the four-part “department test”
for the assertion of such jurisdiction; namely, 100% stock ownership by the parent of the subsidiary, the financial
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dependency of the subsidiary upon the parent, the parent's influence on the composition of the subsidiary's board,
and the parent's control over the marketing and operational responsibilities of the subsidiary (Volkswagenwerk
Aktiengesellschaft v Beech Aircraft Corp., 751 F.2d 117 [2nd Cir. 1984]; Varga v McGraw Hill Financial Inc., 2015
WL 4627748 [Sup. Ct. New York County 2015]).
In Homeward Residential, Inc v Thompson Hine, LLP, 172 A.D.3d 459, 100 N.Y.S.3d 233 (1st Dep't. 2019),
the defendant was a limited liability partnership formed in Ohio with a principal office in that state. When the
defendant moved to dismiss the action for lack of general jurisdiction, the plaintiff argued that the defendant
should be estopped from asserting the defense that general jurisdiction was lacking, as the defendant had allegedly
misrepresented that it maintained its principal place of business in New York upon which the plaintiff relied in
commencing the action in New York. The Supreme Court, New York County, and the Appellate Division in the
First Department, were unimpressed with the plaintiff's argument, as the plaintiff's reliance upon the defendant's
alleged representations for venue-selection purposes was found to not be reasonable.
Discovery is of course permissible between parties to help determine whether a defendant is, or is not, subject
to New York's general jurisdiction. To be entitled to jurisdictional discovery, the plaintiff must merely make an
initial showing that is a “sufficient start,” establishing facts that may exist for the exercise of personal jurisdiction
(Best v Guthrie Medical Group, P.C., 175 A.D.3d 1048, 107 N.Y.S.3d 258 [4th Dep't. 2019]). Conversely, the
absence of any initial showing, such as would contradict the defendant's readily-available evidence of non-New
York incorporation and principal office location, does not provide a basis for fishing-expedition discovery on
personal jurisdiction (Qudsi v Larios, 173 A.D.3d 920, 103 N.Y.S.3d 920 [2d Dep't. 2019]).
The pre-action discovery procedures of CPLR 3102(c) are generally available for acquiring material that is relevant
to the potential assertion of general jurisdiction against a party in New York. Pre-action discovery, when sought,
is requested by a petition in a special proceeding. In Matter of Legal Aid Society of Suffolk County to Compel
Production of Documents From Indeed, Inc. Prior to Commencement of Action, 66 Misc.3d 1212(A), 120 N.Y.S.3d
720 (Sup. Ct. Suffolk County) (St. George, J.), the target entity, Indeed, Inc. (Indeed), was a Delaware corporation
with a principal office located in Texas. Under Daimler, therefore, there would be no basis for general jurisdiction
over Indeed, unless the circumstances were truly exceptional in maintaining operations in New York that were so
substantial and of such nature as to render the entity at home in New York. While Indeed had registered to do
business in New York, the court correctly noted that registration is not sufficient under Daimler to support the
assertion of general jurisdiction over an entity, particularly as New York's registration statutes do not require the
foreign corporation to consent to the general jurisdiction of the New York courts (BCL 1301, 1304[a]). No basis was
stated in the pre-action discovery petition for the assertion of longarm jurisdiction over Indeed. As a consequence,
the Supreme Court, Suffolk County, denied the petition for pre-action discovery from Indeed, as the petitioner
failed to provide any basis for jurisdiction. A similar result was reached in Kline v Facebook, Inc. and Google,
Inc., 62 Misc.3d 1207(A), 112 N.Y.S.3d 875 (Sup. Ct. New York County) (Freed, J.), where the petitioner seeking
pre-action discovery failed to establish that the respondents, who were not incorporated in New York and did not
maintain their principal offices here, was nevertheless potentially subject to New York's general jurisdiction.
C3211:32 Absence of a Person Who Should be a Party
Actions may be dismissed under CPLR 3211(a)(10) when the court should not proceed in the absence of a necessary
party. The language of CPLR 3211(a)(10) is a little misleading, because the plaintiff's mere failure to name a
necessary party does not automatically mean that the action will be dismissed. A party is defined as “necessary”
when his or her presence is needed for complete relief to be accorded between persons who are parties to the action
or who might be inequitably affected by a judgment in the action (CPLR 1001[a]).
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The first issue, therefore, is whether a party is necessary. By nature and definition, the issue arises under CPLR
3211(a)(10) only where a potentially affected party is not named in the caption of the action, as the party's presence
in the action would obviate consideration of a dismissal on this statutory ground.
The second issue that a court must address in determining CPLR 3211(a)(10) dismissal motions is whether the
absent party is amenable to the personal jurisdiction of the court. If so, the court is not to dismiss the action in a
kneejerk fashion, but instead, shall order the necessary party “summoned” (CPLR 1001[b]; Deutsche Bank National
Trust Company v Bandalos, 173 A.D.3d 1136, 105 N.Y.S.3d 489 [2d Dep't. 2019]). If the summoned party enters
the case, the problem of the party's absence is resolved, and no continuing legal basis exists for the dismissal of
the action.
A third issue arises if the necessary party is not amenable to jurisdiction in response to the second or refuses to
voluntarily appear. The court still does not automatically dismiss the action, but must engage in a balancing of five
statutory factors set forth in CPLR 1001(b). These factors include the availability of other remedies in the event of
a non-joinder, the prejudice that might accrue from non-joinder to the defendant or the party not joined, whether
and by whom prejudice might be avoided in the future, the feasibility of a protective provision by order of the court
or in the judgment, and whether an effective judgment may be rendered in the absence of the person not joined.
No one factor is determinative (Red Hook/Gowanus Chamber of Commerce v New York City Bd. of Standards and
Appeals, 5 N.Y.3d 452, 805 N.Y.S.2d 525, 839 N.E.2d 878 [2005]), and granting a dismissal of the action will
only occur if, upon a balancing of the delineated factors, it is reached as a last resort (JP Morgan Chase, National
Association v Salvage, 171 A.D.3d 438, 98 N.Y.S.3d 6 [1st Dep't. 2019]). CPLR 3211(a)(10) motions therefore
tend to be complicated, and do not lend themselves to easy resolution such as a black-and-white determination of
a mathematical statute of limitations dismissal, or dismissals based upon uncontroverted documentary evidence,
payment, release, arbitration and award, res judicata, and other potential grounds.
There is authority that the absence of a necessary party may be raised for the first time on appeal (City of New York
v Long Island Airports Limousine Service Corp., 48 N.Y.2d 469, 423 N.Y.S.2d 651, 399 N.E.2d 538 [1979]). If so,
the appellate court has no authority to order that an additional party be added to an action, and by extension cannot
dismiss an action on that basis, but must instead remit the question to the trial court for an initial determination of
whether the matter should proceed in the absence of the party (Velez v New York State, Department of Corrections
and Community Supervision, 163 A.D.3d 1210, 80 N.Y.S.3d 719 [3d Dep't. 2018]).
C3211:53 Waiving Objection Contained in Paragraph 1, 3, 4, 5, or 6 of 3211(a)
Last year's Practice Commentary for C3211:53 discussed a significant case from the Second Department regarding
the waiver of affirmative defenses, U.S. Bank National Association v Nelson, 169 A.D.3d 110, 93 N.Y.S.3d 138
(2d Dept. 2019). Nelson is a residential mortgage foreclosure action where the plaintiff included in its complaint
an allegation that it had standing to seek a judgment of foreclosure, even though standing is not an element of the
cause of action that need to be pleaded. The defendant's answer responded to the allegation by denying knowledge
or information sufficient to form a belief (“DKI”), but did not plead the lack of standing as a separate affirmative
defense. The issue on appeal was whether a defendant's denial (“D”) or DKI could be construed as an implicit
and cognizable assertion of the standing defense, which could be raised, and not be waived, at the time of a lager
dispositive motion. The Second Department held in a 3-1 decision that the standing defense is waived unless raised
as a separate affirmative defense in the defendant's answer. The reasoning is the difference between CPLR 3018,
which draws a clear statutory distinction between denials, which places the burden of proof upon plaintiffs, from
affirmative defenses, which raise a new defensive matter which the defendant is obligated to prove. Any conflation
of the two concepts can cause surprise and confusion at trial, which CPLR 3018 is designed to avoid.
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As noted on C3211:12, the state legislature enacted RPAPL 1302-a, effective December 23, 2019, which provides
that in residential mortgage foreclosure actions only, standing is not waived by the defendant's failure to raise it as
an affirmative defense in the answer. The enactment of RPAPL 1302-a therefore renders academic the portion of
Nelson that addressed whether a standing defense may be implicitly recognized by a defendant's denial or DKI of
related allegations or whether a separate affirmative defense is required to preserve the defense. However, Nelson's
general holding that defendants must actually plead standing as an affirmative defense in order to preserve it remains
relevant and good law as to all actions---tort, contract, or otherwise---that do not involve residential mortgage
foreclosures under RPAPL 1302-a. Therefore, per Nelson, if a defendant in any action outside of RPAPL 1302a has a good faith basis to challenge the plaintiff's standing in the answer, the defendant should follow the wellknown colloquial maxim: use it or lose it.
2019
C3211:10. Defense Based on “Documentary Evidence”
CPLR 3211(a)(1) permits dismissal of an action where “a defense is founded upon documentary evidence.” While
the language seems straight-forward, the operative inquiry is what specific types of documentation qualify as
“documentary evidence” under the statute. A motion to dismiss under CPLR 3211(a)(1) may be granted only where
the documentary evidence utterly refutes the plaintiff's factual allegations, conclusively establishing a defense as a
matter of law (Goshen v Mut. Life Ins. Co. of New York, 98 N.Y.2d 314, 746 N.Y.S.2d 858 [2002]).
Sequentially, a proffered document must first be of the type that qualifies under the statute, and if so, the court
then determines whether its contents provide a defense warranting the dismissal of the action as a matter of law.
Decisional authorities have not examined the issue in terms of a two-step sequence, but that is, in effect, the steps
that courts must take. Documents that have traditionally qualified for evidentiary consideration under CPLR 3211(a)
(1) are those which are 1) unambiguous, 2) of undeniable authenticity, and 3) reflect content that is essentially
undeniable (Koziatek v SJB Dev. Inc., 172 A.D.3d 1486, 99 N.Y.S.3d 480 [3d Dep't. 2019]; VXI Lux Holdco S.A.R.L.
v SIC Holdings, Inc., LLC, 171 A.D.3d 189, 98 N.Y.S.3d 1 [1st Dep't. 2019]; Mehrhof v Monroe-Woodbury Central
School District, 168 A.D.3d 713, 91 N.Y.S.3d 503 [2d Dep't. 2019]). Documents that have been found to qualify as
documentary evidence have included judicial records, mortgages, deeds, contracts, and other papers the contents of
which meet the requirements of being essentially unambiguous, authentic, and undeniable (Magee-Boyle v Reliastar
Life Ins. Co. of New York, 173 A.D.3d 1157, 105 N.Y.S.3d 90 [2d Dep't. June 26, 2019]). In a recent case, a copy
of an insurance policy was found to be documentary evidence permitting the dismissal of the plaintiff's cause of
action for breach of contract, where the defendant insurer had denied the plaintiff coverage for a claimed loss under
the policy's terms (Calhoun v Midrox Ins. Co., 165 A.D.3d 1450, 86 N.Y.S.3d 769 [3d Dep't. 2018]).
Conversely, documents that tend to be self-serving or prepared for litigation do not qualify as documentary evidence
for 3211(a)(1) dismissals, such as letters, affidavits, e-mails (Magee-Boyle, 173 A.D.3d 1157, 105 N.Y.S.3d 90;
Phoenix Grantor Tr. v Exclusive Hosp., LLC, 172 A.D.3d 923, 101 N.Y.S.3d 175 [2d Dep't. 2019]; First Choice
Plumbing Corp. v Miller Law Offices, PLLC, 164 A.D.3d 756, 84 N.Y.S.3d 171 [2d Dep't. 2018]; Phillips v Taco
Bell Corp., 152 A.D.3d 806, 60 N.Y.S.3d 67 [2d Dep't. 2017]) and text messages (Kalaj v 21 Fountain Place, LLC,
169 A.D.3d 657, 94 N.Y.S.3d 106 [2d Dep't. 2019]).
The use of e-mails has been a source of vigorous argument and continuing controversy on the question of whether
they are the type of document that may be considered by courts within the intended scope of CPLR 3211(a)(1).
Courts often grapple with legal issues that arise from ever-changing technology, oftentimes one step behind. There
are a fair number of cases where e-mails have not found traction as appropriate documentary evidence. E-mails
were recently found to not be documentary evidence within the scope of CPLR 3211(a)(1) in Members of DeKalb
Avenue Condominium Association v Klein (172 A.D.3d 1196, 102 N.Y.S.3d 207 [2d Dep't. 2019]) and in First
Choice Plumbing Corp. (164 A.D.3d 756, 84 N.Y.S.3d 171 [2d Dep't. 2018]).
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Nevertheless, the propriety and use of e-mails as documentary evidence in support of a CPLR 3211(a)(1) dismissal
motion has been evolving, and is seen with some increasing flexibility. In Kolchins v Evolution Markets, Inc., 31
N.Y.3d 100, 73 N.Y.S.3d 519 (2018), the Court of Appeals had occasion to consider whether e-mails exchanged
between an employer and employee evidenced the existence of an employment contract. The plaintiff employee
and defendant employer had entered into two separate three-year employment agreements that ended in 2009 and
2012, respectively. As the end of the second agreement approached, the defendant sent an e-mail to the plaintiff
stating inter alia that the essential terms of its offer were the same as those of the parties' existing contract; the
plaintiff responded by sending e-mail accepting the offer; and the defendant replied by e-mail with congratulations.
When the terms of a written contract document could not later be agreed upon, the plaintiff was notified that his
employment had ceased at the conclusion of the second contract in 2012. The plaintiff commenced an action for
breach of contract, arguing that the e-mail exchanges between the parties evidenced the existence and terms of a
third contract which incorporated by reference the terms of the second contract. The defendant moved to dismiss,
arguing that the e-mails did not evidence the parties' mutual assent to material contract terms, and that indefiniteness
rendered any purported contract invalid as a matter of law. The Court of Appeals ultimately determined that the
e-mails failed to conclusively establish the absence of material terms or indefiniteness, as would be required to
permit dismissal of the plaintiff's complaint. The Court of Appeals found that the e-mails permitted competing
inferences about whether a new and enforceable contract had been reached, rendering a CPLR 3211(a)(1) dismissal
inappropriate (see also Tozzi v Mack, 169 A.D.3d 547, 92 N.Y.S.3d 648 [1st Dep't. 2019]).
How, then, may Kolchins be reconciled with Members of DeKalb Avenue Condominium Association, First Choice
Plumbing Corp., and many other reported cases that have disavowed the appropriateness of e-mails as documentary
evidence for purposes of CPLR 3211(a)(1) dismissals? The answer appears to lie in the fact that in Kolchins,
the e-mails that were exchanged by the parties bilaterally suggested an offer and an acceptance of a contract,
or at least failed to refute that an offer and acceptance had occurred beyond mere preliminary and non-binding
communications. The fact that the e-mails were exchanged, and the nature and authenticity of their contents, were
not contested by the parties. E-mails in other conceivable actions sent by a party unilaterally, or which fail to
authentically establish an offer and acceptance of the material and enforceable contractual terms, would likely fail
to qualify as documentary evidence under Kolchins for 3211(a)(1) dismissals.
Of course, if the e-mails are themselves central to a cause of action or defense, they should qualify as documentary
evidence for CPLR 3211(a)(1) purposes. For instance, in an action of alleged defamation, a news media outlet was
able to establish that its reporting did not represent a gross disregard for the truth, by providing inter alia an e-mail
chain between its reporters and police regarding the investigation that was reported upon (Stone v Bloomberg, L.P.,
163 A.D.3d 1028, 83 N.Y.S.3d 78 [2d Dep't. 2018]). Another example is where the e-mails are central to the cause of
action, such as alleged defamation contained in the e-mail itself, and the e-mail is proffered as evidence to establish
that the statements constituted non-actionable opinion warranting dismissal of the cause of action under CPLR
3211(a)(7) (International Pub. Concepts, LLC v Locatelli, 46 Misc.3d 1213[A], 9 N.Y.S.3d 593 [Sup. Ct., New
York County 2015]). The appropriateness of letters, e-mails, or texts as documentary evidence therefore depends
in many instances upon the nature and circumstances of the action or its available defenses.
C3211:12. Plaintiff's Lack of Capacity
The concepts of “capacity” and “standing” have been described as difficult to distinguish and as “twins” (David D.
Siegel and Patrick M. Connors, N.Y. Practice § 136 at 349 [6th ed.]). Nevertheless, the two concepts are distinct.
Both fall within the scope of CPLR 3211(a)(3), permitting the dismissal of actions on either ground by means
of a pre-answer motion (David D. Siegel, Practice Commentaries, McKinney's Cons. Laws of N.Y., Book 7B,
CPLR C3211:13 [2011]). The difference between the concepts is that “capacity” regards the ability of a plaintiff to
competently bring an action in a civil court, without being afflicted by a disqualifying disability such as infancy or

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

29

Rule 3211. Motion to dismiss, NY CPLR Rule 3211

Previous View

mental illness (Community Bd. 7 of Borough of Manhattan v Schaffer, 84 N.Y.2d 148, 615 N.Y.S.2d 644 [1994];
HSBC Bank USA Nat. Ass'n v Roumiantseva, 39 Misc.3d 1239[A], 975 N.Y.S.2d 709 [Sup. Ct., Kings County
2013]). In contrast, “standing” involves whether a plaintiff with capacity to litigate has a sufficiently cognizable
stake in the outcome of the action or proceeding as cast the dispute in a form traditionally capable of judicial
resolution (Community Bd. 7 of Borough of Manhattan, 84 N.Y.2d 148, 615 N.Y.S.2d 644). Defense attorneys
wishing to dismiss an action for lack of standing may do so under CPLR 3211(a)(3), even though the word
“standing” is missing from the grounds specifically listed in the subdivision.
The defense of lack of capacity under CPLR 3211(a)(3), if asserted as an affirmative defense in a defendant's
answer, is not waived by the defendant's participation in the defense of the action (Gulledge v Jefferson County,
172 A.D.3d 1666, 101 N.Y.S.3d 493 [3d Dep't. 2019]).
C3211:15. Same Parties, Same Cause of Action
An action may be dismissed under CPLR 3211(a)(4) if there is already another action pending between the same
parties for the same cause of action in a court of any state or the United States. The purpose of CPLR 3211(a)(4) is
to prevent a party from being harassed or burdened by having to defend against multiple law suits from the same
plaintiff (LaBuda v LaBuda, 175 A.D.3d 39, 105 N.Y.S.3d 585, [3d Dep't. July 3, 2019]).
Dismissal is always discretionary, as the statute specifically provides that the court “may” dismiss the action, not
“shall.” In exercising that discretion, courts may examine the circumstances under which the second action is
brought. In LaBuda, a second action was commenced by a substituted attorney to merely add new claims ahead of
an expiring statute of limitations, though with 20/20 hindsight the attorney might have more easily sought leave
to amend the original complaint. The Appellate Division, Third Department, was satisfied that the second action
was commenced for credible, non-harassment purposes, reasoning that a joinder or consolidation of the two actions
could be the more appropriate remedy for fostering judicial economy under the circumstances of that case.
The cases seen under this subdivision of the CPLR tend to involve whether two actions truly involve 1) the same
parties, 2) the same causes of action, and 3) the same requested relief. The mere relatedness of causes of action or
parties is not sufficient to justify CPLR 3211(a)(4) dismissals. The CPLR contemplates something more.
A complete identity of the parties is not necessary for a dismissal under CPLR 3211(a)(4) so long as there is a
“substantial” identity of parties, which generally requires that there be at least one plaintiff and one defendant
common to both actions (Jaber v Elayyan, 168 A.D.3d 693, 93 N.Y.S.3d 315 [2d Dep't. 2019]).
Similarly, for CPLR 3211(a)(4) remedies to apply, the precise legal theories and prayers for relief presented in both
actions need not be precisely identical, so long as they are at least “substantially the same” (Id.).
An example of causes of action being related, but not quite similar enough for CPLR 3211(a)(4), is Spicer v
Spicer, 162 A.D.3d 886, 80 N.Y.S.3d 328 (2d Dep't. 2018). Spicer involved a mother and a father who were
already divorced. An action was commenced in the Supreme Court, Nassau County, where the parties executed an
agreement modifying their custody arrangement, and the agreement was awaiting a So Ordered signature of the
assigned justice. As that was pending, the mother commenced a proceeding in the Family Court, Nassau County,
seeking to hold the father in contempt for allegedly violating the terms of the modification agreement. While the
court attorney referee was found on appeal to have erred in dismissing the Family Court petition for failing to state a
cause of action, a related issue on appeal was whether the Family Court should have dismissed its proceeding on the
ground that a prior action between the same parties was pending at the Supreme Court. As to that issue, the Second
Department held that while the parties were identical in both proceedings, the relief sought by them in each forum
was very different--one involved a modification of custody, and the other involved alleged contempt and its related
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remedies. Spicer makes clear that a mere connection between the parties and the relief sought in the two forums is
not enough, as CPLR 3211(a)(4) speaks more to avoiding an actual duplication of causes in different courts.
If a prior action is pending, but abandoned, dismissal of the second action is not warranted (MLB Sub I, LLC v
Grimes, 170 A.D.3d 992, 96 N.Y.S.3d 594 [2d Dep't. 2019]). In MLB Sub I, the plaintiff had moved to discontinue
its first action against the defendant, commenced the second action three weeks later, and the Supreme Court granted
the discontinuance of the first action six weeks after that. The Supreme Court and Appellate Division, Second
Department, held that the defendant was not entitled to a dismissal of the second action, as the first action had
effectively been abandoned by the time the defendant's CPLR 3211(a)(4) motion to dismiss was made.
RPAPL 1301(3) prohibits the commencement of a mortgage foreclosure action if a prior action for the same relief
is active, absent leave of court (U.S. Bank Tr., N.A. v Humphrey, 173 A.D.3d 811, 103 N.Y.S.3d 98 [2d Dep't. June
5, 2019]; Deutsche Bank Nat. Tr. Co. v Fandetta, 60 Misc.3d 1220[A] [Sup. Ct., Suffolk County 2018]).
Actions should not be dismissed on the ground of prior action pending by courts acting sua sponte (DLJ Mortg.
Capital v Mahadeo, 166 A.D.3d 512, 89 N.Y.S.3d 26 [1st Dep't. 2018]).
C3211:18. Affirmative Defenses Available on Subdivision (a) Motions
Statute of Limitations
One of the staple grounds asserted in support of motions to dismiss is the statute of limitations, which is among
the grab bag of grounds set forth in CPLR 3211(a)(5). A signed opinion of Justice Robert Miller of the Appellate
Division, Second Department, resolved at the appellate level an issue of first impression that had divided several
trial-level courts. In Bank of New York Mellon v Dieudonne, 171 A.D.3d 34, 96 N.Y.S.3d 354 (2d Dep't. 2019), a
lender commenced a residential mortgage foreclosure action against a homeowner who allegedly defaulted in the
payment of the installment loan obligation. The note underlying the mortgage contained language in Paragraph
22 setting forth conditions that needed to be satisfied for the lender to accelerate the full balance due on the note.
Separately, Paragraph 19 of the note provided that upon default, the homeowner had the right to reinstate the
note and mortgage by paying all monies due up to the time of, inter alia, the final judgment. The balance of the
Dieudonne loan debt was duly accelerated by the lender in June of 2010 but the action was not commenced until
October of 2016, beyond the six year statute of limitations of CPLR 213(2). The homeowner moved to dismiss the
action pursuant to CPLR 3211(a)(5) and CPLR 213(2). In opposition, the lender argued, with reliance upon certain
trial-level decisional authority, that because the homeowner possessed the right to reinstate the loan and mortgage
under the conditions defined in Paragraph 19 of the note, the statute of limitations did not begin to run until the
homeowner's reinstatement rights were extinguished. In effect, the lender argued that the statute of limitations had
not even begun to run, as the homeowner's contractual right to reinstatement continued until the time of the entry
of final judgment which had not yet occurred.
The Second Department held in Dieudonne that the lender's action was untimely and dismissed the complaint.
It reasoned that Paragraphs 19 and 22 of the note were independent of one another, and that the lender's right
to accelerate the outstanding loan debt expressly preceded the exercise or extinguishment of the homeowner's
reinstatement rights. The court's holding makes sense. If the lender's legal argument were taken to its logical
conclusion, a homeowner's right to reinstatement until the time of the final judgment, or until some other
contractually-defined deadline late in the foreclosure process, would essentially nullify any statute of limitations
from applying to residential mortgage foreclosure actions, and provide quite a boon to the banks. The lender's legal
argument that the statute of limitations had not begun to run despite the acceleration of the full outstanding loan
debt, while clever, fell short of earning a congratulatory cigar.
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By virtue of Dieudonne, the following reported trial-level decisions, which had agreed with the same or similar
bank arguments, are no longer good law and should not be followed: U.S. Bank Nat'l Ass'n v Nail, 2018 NY Slip Op.
32897(U), 2018 WL 6172080 (Sup. Ct., Westchester County 2018); Wells Fargo Bank, N.A. v Fetonti, 2018 NY
Slip Op. 30193(U), 2018 WL 823782 (Sup. Ct., Westchester County 2018); HSBC Bank, USA, NA v Margineanu,
61 Misc.3d 973, 86 N.Y.S.3d 694 (Sup. Ct., Suffolk County 2018); U.S. Bank Trust, N.A. v Monsalve, 2017 NY Slip
Op. 32764(U), 2017 WL 6994224 (Sup. Ct., Queens County 2017); and Nationstar Mortgage, LLC v MacPherson,
56 Misc.3d 339, 54 N.Y.S.3d 825 (Sup. Ct., Suffolk County 2017).
Res Judicata
The well-worn definition of res judicata is that it prohibits re-litigation of a matter when an earlier action disposed
of the same transaction or series of transactions, involving the same parties, and there was a full and fair opportunity
for the parties to be heard in the prior forum (Paramount Pictures Corp. v Allianz Risk Transfer AG, 31 N.Y.3d 64,
73 N.Y.S.3d 472 [2018]; Wilson v Dantas, 29 N.Y.3d 1051, 58 N.Y.S.3d 286 [2017]; O'Brien v City of Syracuse,
54 N.Y.2d 353, 445 N.Y.S.2d 687 [1981]).
An instructive case about res judicata and the identity of parties is Aponte v Estate of Aponte, 172 A.D.3d 970,
101 N.Y.S.3d 132 (2d Dep't. 2019). In Aponte, the plaintiff sought the appointment of an administrator for his
son's estate, claiming that he had retained an attorney to commence an action against the estate to recover monies
allegedly owed to him as a result of business dealings. The Surrogate's Court, Queens County, appointed the son's
wife as the estate's administratrix, who filed a final account with the Surrogate's Court that the plaintiff did not
oppose in that forum. Approximately one month after the Surrogate's Court issued a final decree settling the final
account for the estate, the plaintiff commenced an action in Supreme Court for various forms of relief against the
son's estate, the son's wife, and a corporate entity allegedly owned by the wife, in connection with the business
dealings between them. The issue for the Supreme Court, and on appeal, was whether the Supreme Court action
was barred by the doctrine of res judicata. The Second Department applied a pragmatic test analyzing how the
facts of the two proceedings were related in time, space, origin, and motivation, whether the facts formed “a
convenient trial unit,” and whether treating the facts as a unit “conform[ed] to the parties‘ expectations or business
understanding” (Aponte, 172 A.D.3d at 972, 101 N.Y.S.3d at 133). The Second Department concluded that causes
of action for damages and for a constructive trust in connection with the business should have been dismissed on the
ground of res judicata under CPLR 3211(a)(5), as those claims could have and should have been asserted against
the estate in the Surrogate's Court proceeding. Indeed, the Second Department specifically held that res judicata
applies with equal force to judicially-settled accounting decrees. However, the Second Department also held that
as to causes of action in the Supreme Court against the son's wife, res judicata did not apply or warrant dismissal,
since her appearance in the Surrogate's Court proceeding was in an administratrix capacity whereas her appearance
in the Supreme Court action was in an individual capacity. The corporate entity was not a party to the Surrogate's
Court proceeding at all, and therefore was also not entitled to a dismissal of the Supreme Court action against it on
account of res judicata. The case demonstrates how courts may parse individual parties, and individual causes of
action, in determining which, if any, should be dismissed from an action on the ground of res judicata.
A stipulation of discontinuance with prejudice, without a reservation of right or limitation of the claim disposed
by it, is entitled to res judicata effect (Wells Fargo Bank Nat'l Ass'n v Enbar, 173 A.D.3d 938, 104 N.Y.S.3d 183,
2019 WL 2439783 [2d Dep't. June 12, 2019]).
The res judicata defense applies to arbitration awards (Piller v Princeton Realty Assoc., LLC, 173 A.D.3d 1298,
104 N.Y.S.3d 344, 2019 WL 2375424 [3d Dep't. June 6, 2019] [signed opinion by Mulvey, J.]). If a party fails to
comply with a confirmed arbitration award, the remedy is an enforcement or contempt application in the action
or proceeding which confirmed the arbitration award (CPLR 7502[a][iii]), as a separate later action is subject to
dismissal on the ground of res judicata (Id.).
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Release
While the existence of a release is a basis for the dismissal of a plaintiff's complaint under CPLR 3211(a)(5), the
dismissal motion should be denied where the release is a product of fraud or duress in its procurement (Paulino
v Braun, 60 Misc.3d 1201[A] [Sup. Ct., Bronx County 2018]). A release is a species of contract, and as such,
is governed by the principles of contract law in its execution, interpretation, and enforcement. In Paulino, the
defendant seeking dismissal met his initial burden of proof by submitting an authenticated copy of a release executed
by the plaintiff, a copy of a $6,000 check forwarded to the plaintiff, and an affidavit of the defendant's insurance
adjustor that the release and payment pertained to the same automobile accident that became the subject of the
plaintiff's complaint. But in opposition, the defendant raised questions of fact about whether the release was signed
under circumstances of unfairness and overreaching, which were described. Thus, while the existence of a release
is a defense permitting the dismissal of actions, the release itself must be a product of proper attainment.
C3211:21. Failure to State a Cause of Action, Generally
Where the plaintiff is a contractor asserting a cause of action against a consumer, and the contractor is required
by state or local law to be licensed, the complaint must allege that the plaintiff was duly licensed at the time
that services were provided, and shall identify the license's name, number, and the of governmental agency of its
issuance (CPLR 3015[e]). If a complaint fails to reflect such information, the defendant may move for dismissal of
the complaint under CPLR 3211(a)(7) for its failure to state a cause of action (CPLR 3015[e]). The policy behind
CPLR 3015(e) is to protect consumers. Additionally, if a contract between an unlicensed contractor and a consumer
is illegal by virtue of the contractor's failure to obtain a license, the courts cannot provide the contractor with relief
for the consumer's non-payment. The contractor's unlicensed status forecloses a recovery for both money damages
and in quantum meruit (Holistic Homes, LLC v Greenfield, 138 A.D.3d 689, 27 N.Y.S.3d 892 [2d Dep't. 2016]).
Certainly, unlicensed contractors have been caught unaware of this pleading requirement, and have suffered the
dismissal of their actions as a result of non-compliance with licensing laws (Kristeel, Inc. v Seaview Development
Corp., 165 A.D.3d 1243, 87 N.Y.S.3d 600 [2d Dep't. 2018]). A new twist occurred in Rusin v Design-Apart USA,
Ltd., 173 A.D.3d 1231, 104 N.Y.S.3d 675 (2d Dep't. 2019). In Rusin, it was the consumer, rather than the unlicensed
contractor, who commenced an action for breach of contract, seeking as damages the return of monies previously
paid to the contractor. What is good for the goose is good for the gander. The court held on appeal that when a
consumer obtains a benefit of services from an unlicensed contractor, as here, a recoupment of monies already
paid is not permitted. As stated by the Appellate Division, “The parties, in these circumstances, should be left as
they are” (Rusin v Design-Apart USA, Ltd., 173 A.D.3d at 1231, citing Segrete v Zimmerman, 67 A.D.2d 999, 413
N.Y.S.3d 732 [2d Dep't. 1979]).
C3211:28. Lack of Personal Jurisdiction
General Jurisdiction Under CPLR 301
The U.S. Supreme Court caused a moderate earthquake in 2014 with the opinion it rendered in Daimler AG
v Bauman, 571 U.S. 117, 134 S. Ct. 746 (2014) regarding the issue of all-purpose general jurisdiction against
corporate defendants. Professor Patrick M. Connors of Albany Law School was one of the earliest observers out
of the gate to recognize the procedural significance of Daimler to New York practice (Patrick M. Connors, Impact
of Supreme Court Decisions on New York Practice, NYLJ, June 18, 2014). The shockwaves of Daimler are being
felt nationwide generally, and in New York specifically, and it is predicted here that a few years of litigation will
be required to fine-tune secondary issues that arise from the case.
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Daimler involved several Argentinian plaintiffs who sued a corporate defendant, Daimler AG (“Daimler”) in
federal court in California, seeking damages for the alleged criminal actions committed in Argentina by a Daimler
subsidiary. Daimler is a German entity headquartered in Stuttgart, Germany. The plaintiffs sought to assert general
jurisdiction over Daimler in California based upon the presence there of yet another Daimler subsidiary that
distributed automobiles in California and elsewhere. The difference between “general jurisdiction” and “specific
jurisdiction” is that with the former, a forum state may hear any and all claims against the entity, because the entity's
affiliations with the state are so continuous and systematic as to render it essentially “at home” there (Goodyear
Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 131 S.Ct. 2846 [2011]). However, in Goodyear, the Supreme
Court stopped short of defining how and under what circumstances a corporate entity is considered “at home” in
a state, keeping its tradition of not deciding questions beyond what is immediately before it. By contrast, “specific
jurisdiction” depends on an identifiable affiliation between the state and the underlying controversy, principally
activity or an occurrence that takes place in the forum state, or having effect in the forum state, and is therefore
subject to the state's regulation (Id.).
The issue of whether Daimler was subject to the general jurisdiction of California courts made its way to the
U.S. Supreme Court. The majority opinion, written by Justice Ginsburg, held that even assuming the California
subsidiary's activities were jurisdictionally imputable to Daimler, Daimler was still not subject to the general
jurisdiction of the California courts. The reason is that the Supreme Court re-defined--or perhaps we should say
“clarified”--the definition of general jurisdiction over corporate entities. Previously, such jurisdiction derived in
New York and elsewhere from a corporation's permanence and continuity within a state (Tauza v Susquehanna
Coal Co., 220 N.Y. 259 [1917]), the so called “doing business” test (Frummer v. Hilton Hotels Intl. (19 N.Y.2d
533, 281 N.Y.S.2d 41 [1967]). The Supreme Court in Daimler gave a much narrower focus to general jurisdiction,
holding, as it did in Goodyear, that such jurisdiction applies only when the corporate entity is “at home” in the
state. However, for the first time, the Supreme Court defined a corporation as being “at home” only in a state 1)
where it is incorporated, or 2) where it maintains its principal place of business, or 3) in truly exceptional cases,
where the corporation's operations are so substantial and of such nature as to render the corporation at home in the
state. Otherwise, the corporation is not “at home” in a state, and is not subject to that state's general jurisdiction.
The effect of Daimler was to obliterate New York's “doing business” test with both barrels, wiping out New York's
construct for general jurisdiction that has been utilized for several decades. One of the biggest casualties of New
York case law was Frummer v. Hilton Hotels International, not to mention its progeny.
The first two definitions of being “at home” in a state, based upon the places of the entity's incorporation and
principal office, are clear-cut, objective, and documented. Like pregnancy, it exists or it does not with no ground for
argument in between. The “third” definition of being “at home” is what may require further litigation to clarify, to
determine more precisely the meaning and permutations of having operations so substantial and of such nature as
to be tantamount to the corporation being at home in a state, even though its incorporation and principal office lies
elsewhere. The language of the U.S. Supreme Court that this third basis for general jurisdiction is “exceptional”
suggests that the plaintiffs, rather than the defendants, will face the uphill climb in convincing courts that general
jurisdiction be applied on a case-by-case basis to out-of-state corporations.
Daimler represented such a jurisdictional departure from what had previously been understood that the U.S.
Supreme Court felt the need to reaffirm its holding three years later in BNSF Ry. Co. v Tyrrell, __ U.S. __, 137
S. Ct. 1549 (2017).
A plaintiff who is unable to obtain general jurisdiction over a foreign corporation is not necessarily out of luck
in maintaining an action in New York, or forced to travel to another jurisdiction where the corporate defendant is
at home. General jurisdiction, which is embodied in CPLR 301, is distinctly different from specific jurisdiction
which is embodied in CPLR 302. New York's longarm statute, CPLR 302(a), may independently provide a basis
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for the assertion of specific jurisdiction, especially where the causes of action in the complaint relate to the foreign
corporation's New York activities (Qudsi v Larios, 173 A.D.3d 920, 103 N.Y.S.3d 492, 2019 NY Slip Op. 04742
[2d Dep't. June 12, 2019]). These may include, for example, breach of contract actions involving the supply of
goods or services to New York, or cases involving the foreign defendant's alleged commission of a tortious act
within New York, or product liability cases involving acts outside New York which have an effect within New
York (CPLR 302[a][1], [2], [3]).
May the liability of a subsidiary at home in a state where the action is pending be jurisdictionally imputed to a
corporate parent not at home in the state? Justice Ginsburg's opinion in Daimler shuts down the question, holding
that the corporate parent must itself be at home in the state to be subject to its general jurisdiction, if the basis for
extending jurisdiction over the out-of-state parent is merely an “agency” relationship between the corporate parties.
Justice Ginsburg's majority opinion in Daimler did not address whether jurisdiction over a subsidiary at home in
the state may be extended to an out-of-state parent under an “alter ego” relationship between the corporate parties.
The difference between corporate “agency” and corporate “alter ego,” and the significance of the two theories to
the extension of general jurisdiction, is discussed below.
And what of the converse? May an entity incorporated in New York or maintaining a principal office here be held
vicariously liable for the acts of its non-New York subsidiary, perhaps through a piercing of the corporate veil? May
the contacts of a parent company incorporated or headquartered in New York be extended to a foreign subsidiary
for the assertion of general jurisdiction over that subsidiary? There, the questions become more dicey.
So far, there is no reported case in New York that directly addresses the question of whether an “at home” parent
corporation may be held liable for the acts of a foreign subsidiary not “at home” in the forum state. One case of
potential guidance, from the West Coast, is Ranza v Nike, Inc., 793 F.3d 1059 (9th Cir. 2015). Ranza involved a
plaintiff's claim for age and sex discrimination allegedly committed against her by her employer, Nike European
Operations Netherlands, B.V. (NEON) in Hilversum, Netherlands. NEON's parent company is Nike, Inc. (Nike),
which is headquartered and “at home” in Oregon. The plaintiff commenced her action in the federal District Court,
District of Oregon. The Ninth Circuit determined that NEON was not incorporated or headquartered in Oregon,
and that its contacts with Oregon were not so extraordinary, continuous, and systematic as to render it essentially
at home in the forum state. NEON's contacts with Oregon might have been sufficient for the assertion of specific
jurisdiction if there had been some connection between the conduct complained of and NEON's contacts with
Oregon, but there was no such connection and specific jurisdiction was not an issue in the action. The Ninth Circuit
then considered whether Nike's contacts with Oregon could be imputed to its subsidiary, NEON. It determined that
a mere parent-subsidiary relationship, standing alone, is insufficient to permit the imputation, because corporate
separateness insulates a parent corporation from the liabilities of its subsidiary absent circumstances permitting
a piercing of the corporate veil. Prior to Daimler, federal courts had allowed the corporate veil to be pierced for
jurisdictional purposes under either of two tests, the “agency test” and the “alter ego test”. The “agency test” requires
the plaintiff to demonstrate that there were tasks so important to the parent corporation that if the subsidiary did not
perform them, the parent corporation's own officials would undertake them. The “alter ego test” looks to whether
the parent and subsidiary are not truly separate entities, if the parent dominates and controls the subsidiary's internal
affairs or daily operations. More specifically, the alter ego test examines whether there is such unity of interest and
ownership that the separate personalities of two corporate entities no longer exist, and if so, whether the failure to
disregard their separate identities would result in fraud or injustice (e.g. Williams v Yamaha Motor Co. Ltd, 851
F.3d 1015 [9th Cir. 2017]). According to the Ninth Circuit, Daimler invalidated the agency test but left intact the
alter ego test. Under the facts of Ranza, the Ninth Circuit determined that the plaintiff failed to provide evidence
that Nike and NEON did not observe their separate corporate formalities, and on that basis, general jurisdiction was
not permissible under the alter ego test. The holding in Ranza assuredly suggests that had the alter ego test been
satisfied by the plaintiff, Nike's contacts with Oregon, where it was “at home,” would have permitted the extension
of general jurisdiction over NEON, its foreign subsidiary.
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The reasoning of Ranza was followed at the federal District Court level in Maple Leaf Adventures Corporation v
Jet Tern Marine Co. Ltd., 15-CV-02504-AJB-BGS, 2016 WL 3063956 (S.D. Cal. 2016). There, the court found
that the plaintiff failed to establish that a foreign parent corporation was an alter ego of its California subsidiary, but
granted the plaintiff the alternative relief of conducting jurisdictional discovery so the issue could be revisited later.
Notably, the entity at home in California in Maple Leaf Adventures Corporation was the subsidiary, while the
entity at home in Oregon in Ranza was the corporate parent. Should it matter to general jurisdiction, for imputation
purposes, whether the “at home” entity is the parent or the subsidiary? That question was addressed by the Ninth
Circuit in Ranza, acknowledging that it is more typical for the subsidiary to be the “at home” entity, with the
plaintiff's efforts to extend general jurisdiction directed at the foreign parent corporation. That said, the Ninth Circuit
held that where the alter ego test is satisfied for the imputation of general jurisdiction, it does not matter whether the
corporate parent or the subsidiary is the “at home” party or which entity is foreign. Its analysis was supported by a
federal District Court case and by a law review article that analyzed why it should not matter which of the related
entities was at home and which was not (In re Chocolate Confectionary Antitrust Litig., 674 F.Supp.2d 580, 599 n.
25 [M.D. Pa. 2009]; Lea Brilmayer and Kathleen Paisley, Personal Jurisdiction and Substantive Legal Relations:
Corporations, Conspiracies, and Agency, 74 Calif. L. Rev. 1, 13-15 [1986]). Notwithstanding the analysis in Ranza,
it actually seems that if two entities are to be treated as one under an alter ego theory, it makes more sense that
the “home” of the dominated entity definitionally be the state where the parent is incorporated or maintains its
headquarters, as would have been the case in Ranza had alter ego evidence been established. If that were to be the
case, then general jurisdiction may be extended by a forum state to a foreign subsidiary.
What should make Ranza particularly compelling to New York practitioners is that our state recognizes its own alter
ego test, though New York courts refer to it as a “department test” with slightly different definitional nomenclature.
New York's “department test,” roughly similar to the “alter ego test” recognized in Oregon, California, and
elsewhere, examines whether a parent corporation's control over the foreign subsidiary's operations is so complete
that the subsidiary is, in fact, merely a “department” of the parent (Delagi v. Volkswagenwerk A.G. of Wolfsburg,
Germany, 29 N.Y.2d 426, 328 N.Y.S.2d 653 [1972]; Pub. Adm'r of Cnty. of N.Y. v. Royal Bank of Can., 19 N.Y.2d
127, 278 N.Y.S.2d 378 [1967]; Benefits by Design Corp. v Contractor Management Servs., LLC, 75 A.D.3d 826,
905 N.Y.S.2d 340 [3d Dep't. 2010] [signed opinion by Garry, J.]; Varga v McGraw Hill Financial Inc., 2015 WL
4627748 [Sup. Ct., New York County 2015]; Transasia Commodities Ltd. v Newlead JMEG, LLC, 45 Misc.3d
1217[A] [Sup. Ct., New York County 2014]). New York courts consider four factors when assessing whether a mere
“department” relationship exists between a parent and a subsidiary; namely: (1) an identical ownership interest, (2)
the financial dependency of the subsidiary upon the parent, (3) the parent's influence on the composition of the board
and operations of the subsidiary, and (4) the parent's control over the marketing and operational responsibilities of
the subsidiary (Volkswagenwerk Aktiengesellschaft v. Beech Aircraft Corp., 751 F.2d 117 [2d Cir. 1984]; Varga,
at 2015 WL 4627748). The first of the four factors is regarded as essential, while the remaining three factors are
merely important (Volkswagenwerk Aktiengesellschaft, 751 F.2d at 120-22). The first factor, that there be identical
ownership between the corporate parent and the subsidiary, requires the parent to own 100% of the subsidiary, or
nearly so (Volkswagenwerk Aktiengesellschaft, 751 F.2d at 120 [wholly-owned subsidiary established the common
ownership factor]; OneBeacon Am. Ins. Co. v Newmont Mining Corp., 82 A.D.3d 554, 918 N.Y.S.2d 470 [1st
Dep't. 2011] [general jurisdiction inapplicable as corporate parent owned only 51% of its subsidiary]). From that
standpoint, New York's “department test” may be somewhat more detailed and sophisticated than the “alter ego
test” that focuses primarily upon the corporate parent's domination and control if its subsidiary.
If the alter ego test survives future U.S. Supreme Court review for the assertion of general jurisdiction over a
foreign entity, then New York's decisional authorities regarding its department test should probably remain viable
as well. If, on the other hand, the U.S. Supreme Court determines in the future that the alter ego test is no longer
applicable to the assertion of general jurisdiction over a foreign entity, then a portion of New York's jurisprudence
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may be overruled. Thus, the true parameters of general jurisdiction, extending or not extending through an “at
home” entity to related foreign entities, will not be fully known until the U.S. Supreme Court takes up this issue
in a future appeal. Only a reader of tea leaves might predict whether the Supreme Court will decide if, in addition
to a vicarious relationship between the two entities, a New York entity and a related foreign entity must each be
at home for general jurisdiction to attach to them, or whether proof of an alter ego relationship between them may
suffice to extend general jurisdiction over the foreign entity.
As Ranza demonstrates, if a general jurisdictional extension is permissible against a foreign subsidiary and/or
parent, the plaintiffs will need to provide evidence sufficient to satisfy the alter ego test, and general jurisdiction
will not be sustained if that test is not satisfied. The same would be true of New York's “department test.”
What if a corporation is registered to do business in a state for service of process and has designated the Secretary of
State as its agent for service of process (BCL 1301, 1312[a]), but is incorporated in and maintains its principal office
elsewhere? Is registration equivalent to an incorporation or principal office for general jurisdictional purposes? A
signed opinion of Justice Valerie Brathwaite-Nelson of the Appellate Division, Second Department, holds that a
mere corporate registration allowing for service of process upon a designated agent within the state is not a consent
to the general jurisdiction of that state, but is instead merely a convenience to be utilized when jurisdiction exists
(Aybar v Aybar, 169 A.D.3d 137, 93 N.Y.S.3d 159 [2d Dep't. 2019]. See also Amelius v Grand Imperial LLC,
57 Misc.3d 835, 64 N.Y.S.3d 855 [Sup. Ct., New York County 2017]). It appears that state and federal courts
throughout the nation agree with the same reasoning (Brown v Lockheed Martin Corp., 814 F.3d 619 [2d Cir. 2016];
Gorton v Air & Liquid Sys. Corp., 303 F.Supp.3d 270 [M.D. Pa. 2018]; Gulf Coast Bank v Designed Conveyor
Sys., LLC, No. 16-412-JJB-RLB, 2017 WL 120645 [M.D. La. 2017]; Perez v Air and Liquid Sys. Corp., No. 3:16CV-00842-NJR-DGW, 2016 WL 7049153 [S.D. Ill. 2016]; Genuine Parts Co. v Cepec, 137 A.3d 123 [Del. 2016];
DeLeon v BNSF Ry Co. 426 P.3d 1 [Mont. 2018]; State ex rel. Norfolk S. Ry. Co. v Dolan, 512 S.W.3d 41 [Mo.
2017]; Segregated Account of Ambac Assurance Corp. v Countrywide Home Loans, Inc., 898 N.W.2d 70 [Wis.
2017]. But see Bailen v Air & Liquid Sys. Corp., 2014 NY Slip Op. 32079(U), 2014 WL 3885949 [Sup. Ct., New
York County 2014]). The holding in Aybar makes sense, as the mere doing of business within a state is not enough
under Daimler to render a corporation “at home” in the state, unless in a given action the third definition in Daimler
applies--that it be a truly exceptional case where the corporation's operations are so substantial and of such nature
as to render the corporation at home in the state.
A contractual forum selection clause naming New York as the forum for litigation is enforceable notwithstanding
Daimler, as the forum selection clause represents the formal consent of the defendant to the personal jurisdiction of
New York courts (Zucker v Waldman, 46 Misc.3d 1214[A], 9 N.Y.S.3d 596 [Sup. Ct., Kings County 2015]; Putnam
Leasing Co., Inc. v Pappas, 46 Misc.3d 195 [Dist. Ct., Nassau County 2014]).
Daimler's restriction of general jurisdiction to states where a corporate defendant is at home does not extend
to proceedings to recognize or enforce a foreign judgment against a foreign entity. In doing so, the court is
merely performing a ministerial function in according recognition to a foreign judgment of unquestioned finality
(AlbaniaBEG Ambient Sh.p.k. v Enel S.p.A., 160 A.D.3d 93, 73 N.Y.S.3d 1 [1st Dep't. 2018]).
The state that may be most affected by Daimler is Delaware, the one state out of 50 where many national
corporations tend to incorporate, regardless of their principal office locations. Suits may always be maintained
against corporate entities in their state of incorporation, which may increase the volume of suits filed against
corporate defendants in Delaware now that Daimler has restricted the meaning of general jurisdiction.
The absence of general jurisdiction is an affirmative defense to actions, within the grounds contemplated by CPLR
3211(a)(8) (Time Equities, Inc. v Naeringsbygg 1 Norge III AS, 50 Misc.3d 1221[A], 36 N.Y.S.3d 50 [Sup. Ct.,
New York County 2016]). That basis for dismissal is therefore subject to a strict 60-day deadline for the filing of
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a dismissal motion, measured from the service of the defendant's answer with its affirmative defense that personal
jurisdiction is lacking. Thus, if a defendant is not subject to general or specific jurisdiction of the New York courts,
the party should not sit on its right but instead file a motion to dismiss within the limited time constraints of CPLR
3211(e).
The plaintiff bears the ultimate burden of establishing personal jurisdiction over the defendant, via general
jurisdiction or otherwise. Since time-sensitive dismissal motions are made early in litigations, a plaintiff, in
opposing a jurisdiction-based dismissal motion, may not yet be possessed of complete information for establishing
the existence of general jurisdiction over the defendant. This is particularly true if the basis for general jurisdiction
is the defendant having operations in the forum state so substantial and of such nature as to be tantamount to the
corporation being “at home” there, or if the jurisdictional basis requires evidence of an alter ego (i.e. “department”)
relationship between the related domestic and foreign entities. When that is the case, the plaintiff opposing
the dismissal motion may, in addition to providing the court with whatever opposition evidence is available,
alternatively request discovery on the jurisdictional issue. To successfully oppose a CPLR 3211(a)(8) motion to
dismiss on the ground that discovery on the issue of personal jurisdiction is necessary, the plaintiff not need make
a prima facie showing of jurisdiction, but rather, must only set forth “a sufficient start, and [show its] position not
to be frivolous”(Marist College v. Brady, 84 A.D.3d 1322, 1323, 924 N.Y.S.2d 529, 531 [2d Dep't. 2011], quoting
Petersen v. Spartan Indus., 33 N.Y.2d 463, 467, 354 N.Y.S.2d 905, 908 [1974]. See Archer-Vail v LHV Precast
Inc., 168 A.D.3d 1257, 92 N.Y.S.3d 434 [3d Dep't. 2019]).
Indeed, CPLR 3211(d) provides that if facts essential to justify opposition to a motion to dismiss exist, but cannot
then be stated, the court may deny the motion so that the defendant may assert the affirmative defense in a
responsive pleading if that pleading has not yet been served, with leave to renew the motion upon the completion
of discovery (Qudsi v Larios, 173 A.D.3d 920, 103 N.Y.S.3d 492 [2d Dep't. June 12, 2019]), or alternatively, hold
the dismissal motion in abeyance to permit discovery about the jurisdictional issue (Fernandez v DaimlerChrysler,
A.G., 143 A.D.3d 765, 40 N.Y.S.3d 128 [2d Dep't. 2016]). The plaintiff's opposition to dismissal on general
jurisdiction grounds cannot be based upon mere speculation, conjecture, surmise, wishful-thinking, fortune telling,
or unsupported allegations to justify a denial of the motion with leave to renew, or to justify a continuance of the
motion pending discovery. The plaintiff must instead tender at least some tangible evidence or basis which refutes
the defendant's argument that general jurisdiction is lacking (Robins v Procure Treatment Centers, Inc., 157 A.D.3d
606, 70 N.Y.S.3d 457 [1st Dep't. 2018]). Plaintiffs have been denied disclosure, and had their actions dismissed,
where they failed to make credible non-frivolous showings that facts may exist to support the exercise of personal
jurisdiction (Glazer v Socata, S.A.S., 170 A.D.3d 1685, 96 N.Y.S.3d 791 [4th Dep't. 2019]; Abad v Lorenzo, 163
A.D.3d 903, 82 N.Y.S.3d 486 [2d Dep't. 2018]).
Prohibited Service on the Religious Sabbath
General Business Law 11 prohibits service of process on Sundays, and relatedly, General Business Law 13 prohibits
service on Saturdays as to any persons who observe that day as a holy time. The Sunday prohibition, which
was enacted in 1965 (L. 1965, c. 1031, sec. 45), is consistent with local “blue laws” that existed at that time
where businesses were closed for rest on the Lord's Day. The Saturday prohibition, which is protective of Jewish
defendants, goes so far as to render a violation of the statute by a process server a misdemeanor. In any event,
service of process in violation of GBL 11 or 13 renders the service void (Foster v. Piasecki, 259 A.D.2d 804, 686
N.Y.S.2d 184 [3d Dep't. 1999] [Sunday service]; JP Morgan Chase Bank, Nat'l Ass'n. v Lilker, 153 AD3d 1243,
61 N.Y.S.3d 578 [2d Dep't. 2017] [Saturday service upon an observant]), and subjects the plaintiff to a dismissal
of the complaint for failing to obtain personal jurisdiction over the defendant.
For a defendant that observes Saturdays as a holy time, dismissal of the complaint for improper service is only
warranted where 1) the defendant is not merely Jewish, but observes Saturday as a no-work holy time, and 2) the
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timing of service is motivated by malice. Malice speaks to the state of mind of the process server, or perhaps by
imputation to that of the plaintiff's attorney (Hirsch v. Ben Zvi, 184 Misc.2d 946, 712 N.Y.S.2d 238 [Civ. Ct., Kings
County 2000]). Dismissals will be denied if the defendant fails to establish that he or she is, in fact, observant (e.g.,
Chase Manhattan Bank, N.A. v Powell, 111 Misc.2d 1011, 445 N.Y.S.2d 928 [Sup. Ct., Nassau County 1981]),
or where the necessary element of malice is not shown (e.g., Matter of Kushner, 200 AD2d 1; 613 N.Y.S.3d 363
[1st Dept. 1994]). Malice can be demonstrated by the drawing of a reasonable inference from the circumstances,
or from actual knowledge that the defendant is religiously observant on Saturdays (Hirsch v. Ben Zvi, 184 Misc.2d
at 948, 712 N.Y.S.2d at 238).
These issues arose in Hudson City Savings Bank, FSB v Schoenfeld, 172 A.D.3d 692, 99 N.Y.S.3d 389 [2d Dep't.
2019]). Few details of the service of process were discussed in the published decision. However, in Schoenfeld, a
Jewish defendant was served with process on Sukkot, which did not fall that year on a Saturday or Sunday. The
defendant moved to dismiss the action on the ground that, inter alia, the service of process on Sukkot violated
GBL 13. The Appellate Division, Second Department agreed with the Supreme Court that on the record before
it, a dismissal of the complaint for improper service was not warranted under CPLR 3211(a)(8) or GBL 13. The
Second Department determined that since the contested service did not occur on a Saturday, there was no actual
violation of GBL 13, and in any event, the defendant failed to establish that the timing of service was motivated
by a malicious intent.
The plain language of GBL 13 does not protect Jewish defendants from being served with process on any holy
days, except for when they occur on Saturdays, or in the case of everyone, Sundays under GBL 11. Thus, service
on Passover or Yom Kippur is not statutorily prohibited upon a Jewish defendant unless the holy day happens to
fall on a Saturday (GBL 13) or a Sunday (GBL 11). Similarly, service of process upon a Christian defendant is
permissible on various non-Sunday holy days, but is never allowed on Easter because that holy day always falls
by definition on a Sunday (GBL 13).
One may question whether the statutory dichotomy between weekly holy days and annual holy days makes sense,
as the public policy for not permitting service of process on Sundays, or on Saturdays for those who are observant
then, is no less compelling than for major annual holy days that receive as much or more sincere religious attention.
Conversely, were GBL 11 and 13 interpreted to apply to non-weekend holy days, or if the statutes were amended
by the legislature to say so, would process be off limits upon observant Jewish defendants during all eight days
of Chanukah? Or the entire 30-day month of Ramadan for defendants observant of the Muslim faith? The issue
of extending the prohibition of service to non-Saturday or non-Sunday religious holy days would necessarily raise
difficulties for the secular legislature in defining which holy days of each religion is significant enough to warrant
protections against the service of process on those days, and which secondary holy days would not qualify for
that protection. One can imagine the problems inherent in drawing such Christian, Jewish, Muslim, and other
religious denominational lines. The current language of GBL 11 and 13 sets forth lines that are bright. The Second
Department's holding in Schoenfeld therefore appears to be correct to the extent it is based upon the plain and
unambiguous language of GBL 13.
That said, there is no excuse for process servers to effect process on Sundays in violation of GBL 11, and in virtually
all instances, they know better. The statute applies in favor of all defendants and the prohibition is clear-cut. Service
on Saturdays is arguably more dicey, particularly if the plaintiff or process server knows or has reason to know
that the defendant is Jewish, but does not know the depth of the defendant's religiosity. If a Jewish defendant is
located for service of process at a work place on a Saturday, the service should survive jurisdictional challenge as
a defendant engaged in employment should be unable to simultaneously claim the religious observance protection
of GBL 13. If a Jewish defendant is found elsewhere, and the extent of religiosity is not known, the process server
might be advised to speak to the defendant about the process before effecting it, or alternatively, be even better
advised to effect process on another day that avoids the complications and pitfalls of GBL 13.
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C3211:53. Waiving Objection Contained in Paragraph 1, 3, 4, 5, or 6 of 3211(a)
Since the time Moses parted the Red Sea, or at least since 1962, CPLR 3211 has identified certain affirmative
defenses which, if not raised in the defendant's answer or in a pre-answer motion to dismiss, are waived by the
defendant. CPLR 3018(b) also provides that defendants must plead affirmative defenses of matters which, if not
pleaded, would likely surprise the plaintiff. If a defendant merely denies an allegation in a complaint which requires
the plaintiff to then prove the matter, may a court deem the denial the equivalent of an “affirmative defense,” even
though no separate affirmative defense is actually pleaded in the answer? There have been conflicting appellate
decisions on this issue, but recently, the Second Department rendered an extensive analytical opinion that answers
the question with a definitive “No.”
This pleading issue came to a head in the context of a residential mortgage foreclosure appeal, though it could have
appeared as easily in other types of civil litigations. There have been foreclosure actions where plaintiff lenders
asserted allegations in their complaints to establish their standing to commence the foreclosure actions against the
defaulted homeowners and their collateralized properties. In certain of those appeals, defendant homeowners had
served answers either denying the standing-related allegations outright (“D”) or denying information sufficient to
form a belief (“DKI”), but without separately interposing an affirmative defense that the lenders lacked standing. If
a mere “D” or “DKI” of allegations were to qualify as an implicit and cognizable affirmative defense that standing
is lacking, the plaintiff lenders would be required to prove those allegations as part of their prima facie burden when
moving for summary judgment. Otherwise, not. The adequacy of moving papers hung in the balance at the trial
courts and on appeal. The reader can substitute allegations about standing with those about the statute of limitations,
or the statute of frauds, or other legal mainstays, and the query raised here is the same.
The significance of the issue, particularly for defendants, is that several defenses are waived under CPLR 3211(e)
unless set forth as an affirmative defense in the responsive pleading or as a ground for a pre-answer dismissal
motion. These waivable defenses include many of the staples relied upon by defense attorneys including, among
others, the plaintiff's lack of capacity to sue, standing, collateral estoppel, res judicata, the statute of limitations,
and the statute of frauds.
A 3-1 holding was rendered by the Appellate Division, Second Department in U.S. Bank National Association v
Nelson, 169 A.D.3d 110, 93 N.Y.S.3d 138 (2d Dep't. 2019) (signed opinion by Mastro, J.), which now definitively
holds that affirmative defenses are not cognizable by a defendant's mere denial or “DKI” of allegations contained in
the complaint. Instead, for affirmative defenses to be cognizable and preserved, they must specifically be set forth
in the answer as such. The reason is found in CPLR 3018, which draws a distinction between denials, which place
at issue proofs that the plaintiff must provide at trial, from affirmative defenses, which raise new defensive matter
beyond the elements that plaintiffs must affirmatively plead in a complaint and then prove. Without separately
pleaded affirmative defenses, plaintiffs could be surprised by defenses raised later, which CPLR 3018(b) expressly
seeks to avoid.
Moreover, though not mentioned in the Nelson opinion, a clearly-defined separation between complaint allegations
on the one hand, and affirmative defense allegations on the other, properly directs the parties' respective burdens of
proof to their own allegations. Since standing is not an element that plaintiffs must plead and prove, and is instead
purely in the nature of a defense, the denial or “DKI” of allegations that incidentally implicated standing failed
in Nelson to qualify as an “affirmative defense.” One appellate justice dissented, arguing that mere denials, and
“DKIs” that are to be treated for pleading purposes as denials under CPLR 3018(a), raise affirmative defenses by
putting plaintiffs to their burden of proving the matters actually asserted in the complaint.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

40

Previous View

Rule 3211. Motion to dismiss, NY CPLR Rule 3211

To argue that a mere “D” in response to an allegation qualifies as an affirmative defense is problematic, and
if adopted would wreak havoc upon practitioners and courts. While CPLR 3014 provides that pleadings shall
consist of plain and concise statements containing as far as practicable a single allegation, it is not unusual
for practitioners to craft pleadings that contain multiple fragmented allegations within a single paragraph. The
defendant answering the complaint may provide a fragmented response in the answer, or may deny the entirety of a
complaint paragraph even if only one specific allegation within the paragraph is deniable. Where a multi-allegation
paragraph is answered with a blanket “D,” the plaintiff does not necessarily know which one or more fragments
of the complaint paragraph prompted the denial of the entire paragraph. In some of those circumstances, it would
be impossible for the plaintiff or the court to know what, if any, affirmative defense is supposedly and implicitly
invoked by the defendant's responsive denial of the paragraph in the complaint. Complicating matters further are
answers consisting of a “general denial,” where the defendant denies in a single sentence all of the allegations in a
plaintiff's complaint. While general denials tend to be seen in response to shorter, simpler complaints, the omnibus
denial makes it likely difficult or impossible for the plaintiff's attorney or the court to discern what affirmative
defense(s) the general denial is intended to convey by implication. Thus, the best practice for lawyers, litigants,
and courts, is to follow the well-reasoned logic of Nelson by requiring defendants who are vested of defenses to
plead them as affirmative defenses in their answers, especially where the failure to do so results in a waiver of
those defenses (CPLR 3211[e]).
Even more problematic is the argument that a mere “DKI” is sufficient to implicitly raise an affirmative defense
against the complaint paragraph that it is responds to, without more. The reason is that if a defendant responds to
an allegation using a “DKI,” the defendant is saying in good faith that he or she does not know whether to admit
or deny the allegation. If the defendant does not know whether to admit or deny because sufficient information is
lacking, how can it simultaneously be said that the defendant knows enough to assert an affirmative defense against
that same allegation? The two concepts are irreconcilable with each other, and untenable considering that many
answers are verified by a party or counsel (CPLR 3020[b]) and all answers contain good faith attorney and pro
se certifications as required by the Rules of the Chief Administrator (22 NYCRR 130-1.1-a). Thus, while CPLR
3018(a) provides that a “DKI” “shall have the effect of a denial,” that statutory provision should be interpreted
as meaning that “D” and “DKI” are treated the same only in regard to issues of proof at trial, and not be used as
a substitute for the separate requirement of CPLR 3018(b) that affirmative defenses be expressly pleaded at the
outset of the litigation. Once again, the Nelson opinion provides sage guidance that avoids the confusion that would
result if a mere “D” or “DKI” were to be allowed by courts to constitute affirmative defenses, without actually
pleading the defenses as such.
The Nelson case, while postured as one for summary judgment and an order of reference, says more about the
assertion of affirmative defenses under CPLR 3211(a) than it says about CPLR 3212.
Based on the majority holding in Nelson, the following Second Department cases which held to the contrary are
no longer good law and should not be followed in that department: Bank of America, N.A. v. Barton, 149 A.D.3d
676, 50 N.Y.S.3d 546 (2d Dep't. 2017), Nationstar Mortgage, LLC v. Wong, 132 A.D.3d 825, 18 N.Y.S.3d 669 (2d
Dep't. 2015), Bank of America, N.A. v. Paulsen, 125 A.D.3d 909, 6 N.Y.S.3d 68 (2d Dep't. 2015), and U.S. Bank
National Association v. Faruque, 120 A.D.3d 575, 991 N.Y.S.2d 630 (2d Dep't. 2014). If factual or legal defenses
exist for defendants, counsel should robustly assert them as affirmative defenses in the answers, or in CPLR 3211
motions to dismiss, and fulfill the true purpose of CPLR 3018(a) as intended by the state legislature, which is to
prevent surprise to adversary parties.
SUPPLEMENTARY PRACTICE COMMENTARIES
by John R. Higgitt
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C3211:6. Specifying the Ground of the Motion.
CPLR 2214, an important motion-requirement statute of general applicability, Commentary C3211:3, directs a
movant to specify in the notice of motion, among other things, the grounds for the motion. CPLR 2214(a).
“Grounds” means the legal reasons why the relief sought in the motion is warranted. In the CPLR 3211(a) context,
identifying the specific paragraphs of subdivision (a) (e.g., CPLR 3211(a)(3), 3211(a)(7)), or stating the specific
grounds (e.g., lack of capacity, failure to state a cause of action), should satisfy CPLR 2214(a). See Commentary
3211:6 (main vol.).
Violations of CPLR 2214(a) are not uncommon. The failure of a movant to specify in the notice of motion the
grounds for the relief sought can be--but is not necessarily--fatal to the motion. If the grounds for the motion are
clearly expressed in the papers supporting the motion, such as an affirmation in support or memorandum of law,
and the party opposing the motion has not been prejudiced by the CPLR 2214(a) violation, the court may overlook
the procedural misstep. See Commentary 3211:6 (main vol.). In determining whether to overlook a CPLR 2214(a)
violation, a court will also consider whether the notice of motion contains a broadly-worded “wherefore” clause,
i.e., a provision stating that, in addition to the specific relief sought, the movant requests “such other, further, or
different relief as th[e] court may deem just and proper.” See Commentary, C2214:5, at 114-115 (main vol.); see
also Kreamer v. Town of Oxford, 96 A.D.3d 1130, 946 N.Y.S.2d 284 (3d Dep't 2012); Llano v. Leading Insurance
Services, Inc., 45 Misc.3d 131(A), 3 N.Y.S.3d 285 (table), 2014 W.L. 6638365 (App. Term, 1st Dep't 2014).
That a court may consider a ground that is not apparent from the face of a notice of motion doesn't mean that it will
do so. See Abizadeh v. Abizadeh, 159 A.D.3d 856, 72 N.Y.S.3d 566 (2d Dep't 2018) (“Supreme Court providently
exercised its discretion in denying the plaintiff's cross motion on the ground that the plaintiff's notice of cross motion
was deficient. The plaintiff's notice of cross motion failed to sufficiently specify the relief sought, against whom it
was sought, and the grounds therefor. Although the plaintiff's supporting papers supplied the missing information,
a court is not required to comb through a litigant's papers to find information that is required to be set forth in the
notice of motion”) (internal citations omitted). Whether a court will overlook the movant's failure to specify the
grounds for the motion is a matter of discretion. See CPLR 3211:6 (main vol.).
C3211:10. Defense Based on “Documentary Evidence.”
A Plaintiff Can Respond to “Documentary Evidence” With Other Evidence (“Documentary” or Not) in an Effort to
Defeat a CPLR 3211(a)(1) Motion.
In the main volume, we observe that, “[i]n opposing a CPLR 3211(a)(1) motion, a plaintiff is free to submit evidence
demonstrating that the defendant's [documentary] evidence does not conclusively resolve the action.” Commentary
C3211:10, at 27. In Matter of Koegel, 160 A.D.3d 11, 70 N.Y.S.3d 540 (2018, Austin, J.), the Second Department
highlighted the virtue of opposing a CPLR 3211(a)(1) motion with evidence. There, the party confronted with a
“documentary evidence” motion beat it back by tendering some of her proof. The party against whom the motion
was made submitted affidavits that suggested that, notwithstanding the movant's “documentary evidence,” the
challenged pleading may be meritorious. Thus, Matter of Koegel highlights additionally that, although a defendant
is required to submit “documentary evidence” in support of a CPLR 3211(a)(1) motion, a plaintiff opposing such a
motion “is free to submit [any] evidence demonstrating that the defendant's evidence does not conclusively resolve
the action (or challenged causes of action).” Commentary C3211:10, at 27 (main vol.).
Court Reviews the Ways in Which Documentary Evidence May be Used to Dismiss Defamation Claims.
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Defamation--libel or slander, depending on the manner in which the offensive comments were communicated-is a complex tort. Many defamation actions involve the intersection of federal constitutional and state tort law.
Defamation law is beyond the scope of these Commentaries. Cf. 2A P.J.I.2d 3:23, et seq. In Greenberg v. Spitzer,
155 A.D.3d 27, 62 N.Y.S.3d 372 (2d Dep't 2017), the court, in an opinion by Justice Chambers, reviews various
uses of “documentary evidence” for a defamation defendant seeking dismissal under CPLR 3211(a)(1).
C3211:12. Plaintiff's Lack of Capacity.
Court of Appeals Reviews the Issue of Whether a “Public Benefit Corporation” has the Capacity to Challenge the
Constitutionality of a State Statute.
“Municipalities and other local governmental corporate entities and their officers [generally] lack capacity to mount
constitutional challenges to acts of the State and State legislation.” City of New York v. State of New York, 86 N.Y.2d
286, 289, 631 N.Y.S.2d 553, 655 N.E.2d 649 (1995, Levine, J.). That's to say that municipalities and other local
governmental entities and their officers usually don't have the power to attack in court the constitutionality of state
policy and state laws. See Commentary C3211:12 (main vol.). Does this rule apply to a “public benefit corporation”?
First of all, what is a public benefit corporation? It's one of three types of “public corporations,” the other two being
“municipal corporations” and “district corporations.” See General Construction Law § 65(b). The public benefit
corporation is “organized to construct or operate a public improvement wholly or partly within the [S]tate, the
profits from which inure to the benefit of this or other states, or to the people thereof.” General Construction Law
§ 66(4). These entities fund public works projects while insulating the State from direct, long-term debt. Schulz v.
State of New York, 84 N.Y.2d 231, 244, 616, N.Y.S.2d 343, 639 N.E.2d 1440 (1994, Kaye, C.J.). Although created
by the State, the public benefit corporation is independent of the sovereign.
Can a public benefit corporation, which bears some of the marks of a state entity and some of the marks of a private
one, assert in court that a state statute is unconstitutional? Phrased differently, is the rule preventing municipalities
and other public entities from leveling constitutional challenges against state policies and state laws applicable to
public benefit corporations?
The Court of Appeals considered the subject in Matter of World Trade Center Lower Manhattan Disaster Site
Litigation, 30 N.Y.3d 377, 67 N.Y.S.3d 547, 89 N.E.3d 1227 (2017). In an opinion by Judge Feinman, the Court
concludes that “public benefit corporations have no greater stature to challenge the constitutionality of state statutes
than do municipal corporations or other local governmental entities.” 30 N.Y.3d at 393, 67 N.Y.S.3d at 558, 89
N.E.3d at 1238 (rejecting the argument that a court must engage in a “particularized inquiry” to determine whether
a public benefit corporation should be treated like a municipal corporation).
Above, we noted the general rule that municipalities and other local governmental entities and their officers
lack the capacity to challenge the constitutionality of state action. However, a state-created or sanctioned entity
does have capacity to make such challenges if the Legislature expressly authorizes that entity to do so; that's “a
question of legislative intent and substantive state law.” 30 N.Y.3d at 384, 67 N.Y.S.3d at 551, 89 N.E.3d at 1231.
Additionally, “special circumstances” occasionally permit a public entity to bring a constitutional challenge. 30
N.Y.3d at 386-387, 67 N.Y.S.3d at 553, 89 N.E.3d at 1233. The special circumstances exceptions are ad hoc and
narrow. 30 N.Y.3d at 387, 67 N.Y.S.3d at 553, 89 N.E.3d at 1234. Therefore, a public benefit corporation, like a
municipality, may rebut the presumption that it lacks capacity to challenge the constitutionality of a state action by
demonstrating that the public benefit corporation was expressly authorized to bring that challenge or that special
circumstances warrant a dispensation from the general rule.
C3211:15. Same Parties, Same Cause of Action.
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An Open Question as to Whether the Plaintiff Could Get Full Relief in a Federal Action Precludes Dismissal Under
CPLR 3211(a)(4) of a Similar New York State Court Action.
CPLR 3211(a)(4) provides a remedy for a defendant to a New York action “where there is another action pending
between the same parties for the same cause of action in a court of any state or the United States.” To disturb an
action under that paragraph, the action in which the 3211 relief is sought and the other action must involve the same
parties and the same cause of action. Commentary C3211:15 (main vol.). Two actions involve the same parties and
the same cause of action where the following elements of the actions are substantially similar: (1) the parties; (2)
the causes of action; and (3) the relief sought. Id.
The court in Rothschild v. Braselmann, 157 A.D.3d 1027, 69 N.Y.S.3d 375 (3d Dep't 2018, Pritzker, J.), identified
a unique concern that may be present when the other action pending is in federal court.
The plaintiff in Rothschild was an inmate at New York State correctional facilities. During his incarceration, the
plaintiff suffered serious urological problems that led to hospitalization for septic shock. The plaintiff initiated three
actions in three different courts seeking redress for injuries stemming from his medical ordeal. First, the plaintiff
commenced a 42 U.S.C. § 1983 action in federal court, alleging that, in violation of the federal constitution's
prohibition of cruel and unusual punishment, he received inadequate medical care. Second, the plaintiff filed a
claim in the New York State Court of Claims, alleging negligence and medical malpractice by doctors who treated
him and their employees. Third, the plaintiff commenced an action in Supreme Court; the claims of negligence and
malpractice in the Supreme Court action were similar to the claims lodged in the Court of Claims action.
As is relevant here, two of the medical doctor defendants who provided contractual medical services to the inmateplaintiff sought dismissal of the Supreme Court action as against them on the basis that the federal court and Court
of Claims actions related to the same parties and same cause of action as the Supreme Court action. (We'll refer to
these physicians as “the moving defendants.”) Supreme Court granted that relief.
The Third Department reinstated the Supreme Court complaint as against the moving defendants. With respect
to the federal action, the Third Department provided the following analysis: the federal court had subject matter
jurisdiction over the plaintiff's action by virtue of his federal law claim (§ 1983); the federal law claim provided
a predicate for the federal court to exercise supplemental jurisdiction over the plaintiff's state law negligence and
medical malpractice claims; stringent proof is required to prevail on a § 1983 claim and, therefore, the plaintiff's
federal law claim might ultimately be dismissed by the federal court; in the event the federal court dismissed the
federal law claim, that court could--but would not be required to--retain jurisdiction over the related state law
claims; because the Appellate Division could not ascertain whether the federal court would retain jurisdiction over
the state law claims and, relatedly, whether the federal court would ultimately adjudicate those claims on their
merits, the plaintiff might be unable to obtain full relief in the federal action. 157 A.D.3d at 1028-1029, 69 N.Y.S.3d
at 379. Thus, the Third Department declined to find that the federal court and Supreme Court actions involved the
same parties for the same cause of action. 157 A.D.3d at 1029, 69 N.Y.S.3d at 379 (“Because it is impossible to
speculate whether the federal court would dismiss or retain jurisdiction in this situation, the federal action cannot
be said to be duplicative, as plaintiff may be unable to obtain full relief therein.”).
Regarding the relationship between the Supreme Court and Court of Claims actions, the Third Department noted
that the legal theories in the actions were nearly identical, and that both actions arose out of the same set of facts.
However, there was a chance that the plaintiff could prevail in the Court of Claims action, but be left with a judgment
that was wholly or partially unenforceable.
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It's a possibility that exists by virtue of the relevant state-actor indemnification statutes: Correction Law § 24-a
and Public Officers Law § 17. Under those provisions, a physician who provided medical care to an inmate at the
request of the State Department of Correction is entitled to indemnification and a defense from the State, unless
it's determined that the physician engaged in intentional wrongdoing.
If the Court of Claims determined--in that court, the judge serves as the finder of fact (see Court of Claims Act §
12(3))--that one or both of the moving defendants engaged in intentional wrongdoing, the plaintiff's recovery in
that action might be diminished. That's because a plaintiff in a Court of Claims action can recover damages from the
State, but not individuals. Thus, if the State doesn't owe statutory indemnity to a state actor for his or her conduct,
the plaintiff will not be compensated in the context of the Court of Claims action for the fault of the state actor.
Given the factual allegations and theories of liability in the Court of Claims action, a determination that the
moving defendants engaged in intentional wrongdoing was “unlikely.” But the potential was there; the State neither
conceded nor admitted in any of its Court of Claims submissions that the State was bound to indemnify the
moving defendants. Therefore, dismissal of the Supreme Court action under CPLR 3211(a)(4) and the concomitant
elimination of a forum in which the plaintiff could seek redress directly from the moving defendants was not
warranted. Instead, the Third Department stayed the Supreme Court action pending the outcome of the Court
of Claims action, a result that “effectively preserve[d] any rights of recovery that [the] plaintiff ha[d] available,
prevent[ed] disparate outcomes and limit[ed] duplicative and costly litigation.” 157 A.D.3d at 1030, 69 N.Y.S.3d
at 379; see Commentary C3211:17 (main vol.).
C3211:21. Failure to State a Cause of Action, Generally.
A Court Reviewing a CPLR 3211(a)(7) Motion Must Focus on the Allegations in the Complaint.
CPLR 3211(a)(7)--the failure-to-state-a-cause-of-action dismissal ground--is the workhorse of subdivision (a).
No other paragraph gets more exercise. That's because it allows for dismissal where the plaintiff fails to plead
a cognizable claim or where the defendant submits evidence rebutting the plaintiff's factual allegations. See
Commentary C3211:21 (2018 Pocket Part “CPLR 3211(a)(7): the Most Versatile of the Dismissal Grounds” entry).
Regardless of which type of CPLR 3211(a)(7) motion is made against a complaint, a plaintiff is aided by three
rules of decision: (1) give the complaint a liberal construction, (2) accept the allegations as true, and (3) provide
the plaintiff with the benefit of every possible favorable inference. Commentary C3211:21 (main vol.).
In Nomura Home Equity Loan, Inc., Series 2006-FM2 v. Nomura Credit & Capital, Inc., 30 N.Y.3d 572, 69 N.Y.S.3d
520, 92 N.E.3d 743 (Stein, J., 2017), the Court of Appeals highlighted important caveats to those rules of decision:
the court must focus on the allegations in the complaint, and avoid reading into the complaint assertions or theories
that are contrary to those that were expressly pleaded by the plaintiff. See Connaughton v. Chipotle Mexican Grill,
Inc., 29 N.Y.3d 137, 53 N.Y.S.3d 598, 75 N.E.3d 1159 (Rivera, J., 2017) (“We may not read into [the plaintiff's]
allegations a claim for cognizable damages, which he did not actually incur, under the guise of liberally construing
the complaint.”). The application of these caveats proved critical in Nomura.
The majority in Nomura applied the familiar rules of decision to the allegations and claims asserted by the plaintiff,
and concluded that the complaint could not survive the defendants' CPLR 3211(a)(7) motion. The majority declined
to construe the complaint as asserting a theory that was not expressed in the complaint and was contrary to plaintiff's
allegations.
CPLR 3211(a)(7): the Most Versatile of the Dismissal Grounds.
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Most of the grounds in CPLR 3211(a) are narrow, allowing for dismissal under specific circumstances. Paragraph
1 provides for dismissal based on “documentary evidence”; paragraph 2 provides for dismissal based on lack of
subject matter jurisdiction; paragraph 3 provides dismissal for lack of capacity or standing; paragraph 4 provides
remedies where there is another action pending relating to the same matter; paragraph 5 provides dismissal for
certain enumerated affirmative defenses; paragraph 6 provides for dismissal for a non-interposable counterclaim;
paragraph 8 provides for dismissal for want of personal jurisdiction; paragraph 9 provides for dismissal for want
of rem or in rem jurisdiction; paragraph 10 provides remedies for failure to join an important individual or entity
as a party; and paragraph 11 provides for dismissal in favor of certain uncompensated officials of not-for-profit
organizations. Paragraph 7, however, is a broad dismissal ground.
That's because under CPLR 3211(a)(7), the failure-to-state-a-cause-of-action tool, dismissal can eventuate for either
a pleading defect or because an allegation material to a facially-sufficient complaint has been bested by evidence.
See Lubonty v. U.S. Bank National Association, 159 A.D.3d 962, 74 N.Y.S.3d 279 (2d Dep't 2018) (“By showing
[with evidence] that a material fact as claimed by the plaintiff was not a fact at all, [the defendant] established its
entitlement to dismissal of the action pursuant to CPLR 3211(a)(7)”).
Let's count the number of situations in which a paragraph 7 motion can generate the dismissal of a complaint (or
a particular aspect of it):
1. Where the complaint does not identify a cause of action cognizable at law, e.g., civil conspiracy, educational
malpractice.
2. Where the complaint identifies a cognizable cause of action, but fails to plead all of the material elements of it.
See Commentaries C3013:3, C3013:15A (main vol.).
3. Where the complaint identifies a cognizable cause of action and pleads all of the material elements of it, but fails to
set forth “[s]tatements ... sufficiently particular to give the court and parties notice of the transactions, occurrences,
or series of transactions intended to be proved.” CPLR 3013; see Mid-Hudson Valley Federal Credit Union v.
Quartararo, 31 N.Y.3d 1090, 78 N.Y.S.3d 703, 103 N.E.3d 774 (2018); Commentaries C3013:2, C3013:15A (main
vol.). Concrete factual allegations must be asserted in the complaint supporting or tending to support the elements
of the cognizable cause of action. See Sager v. City of Buffalo, 151 A.D.3d 1908, 58 N.Y.S.3d 796 (4th Dep't 2017).
Allegations consisting of bare legal conclusions will not suffice. See Connaughton v. Chipotle Mexican Grill, Inc.,
29 N.Y.3d 137, 53 N.Y.S.3d 598, 75 N.E.3d 1159 (2017); Mid-Hudson Valley Federal Credit Union v. Quartararo,
155 A.D.3d 1218, 64 N.Y.S.3d 389, aff'd 31 N.Y.3d 1090, 78 N.Y.S.3d 703, 103 N.E.3d 774.
4. Where the complaint identifies a cognizable cause of action, pleads all of the material elements of it, and contains
sufficient factual allegations supporting those elements, but the defendant submits evidence convincingly refuting
a material allegation in the complaint. See Lubonty v. U.S. Bank National Association, supra. Just how powerful
must defendant’s evidence be to warrant dismissal? The courts aren’t in agreement on this important question. See
Commentary C3211:23 (main vol.)
5. Where the complaint identifies a cognizable cause of action, pleads all of the material elements of it, and
contains sufficient factual allegations supporting those elements, but the plaintiff's submissions in opposition to
the motion to dismiss convincingly refute a material allegation in the complaint. See M & B Joint Venture, Inc. v.
Laurus Master Fund, Ltd., 12 N.Y.3d 798, 879 N.Y.S.2d 812, 907 N.E.2d 690 (2009) (“Because plaintiff's own
evidentiary submissions ‘conclusively establish that it has no cause of action,’ dismissal of the complaint as to
[certain defendants] is appropriate,” quoting Rovello v. Orofino Realty Co., 40 N.Y.2d 633, 636, 389 N.Y.S.2d 314,
357 N.E.2d 970 [1976]) (internal brackets omitted).
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An additional feature of CPLR 3211(a)(7): it can be raised either pre-or post-answer. CPLR 3211(e). Therefore,
there are four different classes of CPLR (a)(7) motions: (1) a pre-answer motion unsupported by evidence, (2)
a pre-answer motion supported by evidence, (3) a post-answer motion unsupported by evidence, and (4) a postanswer motion supported by evidence. Commentary C3211:26 (main vol.).
C3211:28. Lack of Personal Jurisdiction.
CPLR 3211(a)(8) Can be Used to Seek Dismissal of an Action on the Ground of Improper Joinder.
CPLR 3211(a)(8) allows a defendant to seek dismissal of a complaint on the basis that the court lacks
personal jurisdiction over her. When employing this dismissal ground, the defendant is asserting that, under the
circumstances of the case, the court does not have the power to render a judgment binding on her. Commentary
C3211:28 (main vol.). The defendant can use paragraph 8 to raise any defect relating to personal jurisdiction. Id.
Such defects include the absence of any basis upon which the court may exercise its jurisdiction over the defendant
(i.e., the court lacks general or specific jurisdiction over the defendant), the failure of the plaintiff to effect proper
service on the defendant, and the failure of the plaintiff to commence properly the action. See id.
Another defect touching on the court's personal jurisdiction over a defendant is the improper joinder of that party.
“Improper joinder” refers to the situation where a plaintiff fails to comply with CPLR article 10 when attempting
to add an individual or entity as a party--usually a defendant--to the action.
A plaintiff's failure to obtain leave of court to add the new party is an issue that arises in this context. CPLR 1003,
part of the CPLR article 10 club, provides that “[p]arties may be added at any stage of the action by leave of court
or by stipulation of all parties who have appeared, or once without leave of court within twenty days after service
of the original summons or at any time before the period for responding to that summons expires or within twenty
days after service of a pleading responding to it.”
The Second Department summarized the improper joinder/personal jurisdiction subject this way:
“[t]he failure to obtain leave required under CPLR 1003 create[s] the opportunity for a defendant to claim that the court lacks
personal jurisdiction over it because the summons and complaint served were nullities. The purported defect in joinder thus
requires a prompt motion to dismiss [under CPLR 3211(a)] or preservation by way of defense in the answer, lest it be deemed
waived (CPLR 3211, subd. [e]).” McDaniel v. Clarkstown Central District No. 1, 83 A.D.2d 624, 441 N.Y.S.2d 532 (1981);
see Public Administrator of Kings County v. McBride, 15 A.D.3d 558, 791 N.Y.S.2d 570 (2d Dep't 2005); see also Yonker
v. AMOL Motorcycles, Inc., 161 A.D.2d 638, 555 N.Y.S.2d 416 (2d Dep't 1990); Warner v. Kain, 52 Misc. 3d 1209(A), 41
N.Y.S.3d 722 (table), 2016 W.L. 3884726 (Sup. Ct., St. Lawrence County 2016, Muller, J.).
There is no shortage of examples of instances in which a defendant has waived an improper-joinder argument. See Zheng
v. American Friends of the Mar Thoma Syrian Church of Malabar, Inc., 67 A.D.3d 639, 889 N.Y.S.2d 55 (2d Dep't 2009);
Santopolo v. Turner Construction Co., 181 A.D.2d 429, 580 N.Y.S.2d 755 (1st Dep't 1992); Gross v. BFH Co., Inc., 151 A.D.2d
452, 542 N.Y.S.2d 241 (2d Dep't 1989); Gavigan v. Gavigan, 123 A.D.2d 823, 507 N.Y.S.2d 439 (2d Dep't 1986); Wolfsohn v.
Seabreeze Estate LLC, 28 Misc. 3d 1239(A), 958 N.Y.S.2d 311 (table), 2010 W.L. 3700276 (Sup. Ct., Queens County 2010,
McDonald, J.); Moses v. City of New York, 18 Misc. 3d 1113(A), 856 N.Y.S.2d 499 (table), 2008 W.L. 89661 (Sup. Ct., Kings
County 2008, Battaglia, J.).
In Martin v. Witkowski, 158 A.D.3d 131, 68 N.Y.S.3d 603 (2017, NeMoyer, J.), the Fourth Department had occasion
to make the point that a defendant seeking to interpose the defense of improper joinder must, under the pains of
waiver, raise it in a timely CPLR 3211(a)(8) motion to dismiss, see Commentaries C3211:48, 55, or an answer to
the amended complaint. (An amended complaint should be the title of the pleading adding a party to an action.
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See Commentaries C1003:2 [main vol.], C3025:3A [main vol.]; Siegel & Connors, New York Practice §§ 49, 65
[6th ed.].)
The court dealt with the improper-joinder subject in the context of a dispute as to who, as between a father and
son of the same name, constituted the defendant in the action. The plaintiff had commenced the action against
a single defendant, employing the shared name of the father and son without including a suffix (i.e., Sr. or Jr.).
Because of the absence of a suffix following the defendant's name in the caption of the action, issues arose as
to which gentleman was the actual defendant in the action and whether service of process was effected on the
actual defendant. To identify the actual defendant and address the various procedural issues manifested by the
plaintiff's failure to supply a suffix to the defendant's name, the Martin court reviewed thoroughly the way the law
distinguishes between a father and son sharing the same name and, relatedly, the consequences of the presence or
absence of “Sr.” or “Jr.” with the name of a party.
C3211:34. Motion to Dismiss Defense, Generally.
Motion to Dismiss a Defense Under CPLR 3211(b) Can be Made at Any Time and is Not Subject to Brill v. City of New
York.
CPLR 3211(b) provides for the motion to dismiss a defense. The typical beneficiary of subdivision (b) is the
plaintiff, but any party who has asserted an affirmative claim (e.g., counterclaim, cross claim) can invoke that
subdivision to challenge a defense lodged against the claim. See Commentary C3211:34 (main vol.). (We'll assume
here that it's the plaintiff that wants to employ CPLR 3211[b].) The plaintiff can seek dismissal of a defense on the
ground that it has not been stated or that it has no merit. CPLR 3211(b) therefore sanctions both facial-sufficiency
and merits-based challenges to a defense. Commentary C3211:36 (main vol.). One of paragraph (b)'s greatest
virtues (in the eyes of the party invoking it) is that it may be made at any time. Commentary C3211:34 (main vol.).
That virtue was displayed in Zarnoch v. Luckina, 148 A.D.3d 1615, 50 N.Y.S.3d 709 (4th Dep't 2017). The plaintiff
commenced an action to recover damages for injuries he sustained when was working on a construction project.
The plaintiff, who was employed by the project's general contractor, brought the action against a subcontractor.
The subcontractor obtained leave to amend its answer to assert as an affirmative defense that the plaintiff was
its “special employee.” (If the plaintiff was the subcontractor's special employee, the plaintiff could be barred,
under the exclusivity provisions of the Workers' Compensation Law, from maintaining a tort action against the
subcontractor. See 1B N.Y. P.J.I.3d 2:218 [2018].) The plaintiff sought dismissal of the special-employee affirmative
defense under CPLR 3211(b) or summary judgment dismissing that defense. The motion court denied the plaintiff's
motion on the basis that it was an untimely summary judgment motion. Apparently the plaintiff's motion in Zarnoch
was made after the deadline for summary judgment motions and no satisfactory explanation was offered for the
untimely motion. See Brill v. City of New York, 2 N.Y.3d 648, 781 N.Y.S.2d 261, 814 N.E.2d 431 (2004).
On appeal, however, the Fourth Department determined that the motion court erred in denying as untimely the
plaintiff's motion to dismiss the special-employment affirmative defense because, “[t]o the extent that the ... motion
sought relief pursuant to CPLR 3211(b), [the motion] was not subject to the time limit for summary judgment
motions under CPLR 3212(a).” (The plaintiff won the procedural battle but lost the substantive war; the motion
was denied because he failed to show that the affirmative defense was without merit as a matter of law. See
Commentaries C3211:35, 36.)
C3211:43. Notice of the Conversion.
The Charting-a-Summary-Judgment-Course Exception to the Notice Requirement Only Applies Where the Parties
Signal Unequivocally That They Are Laying Bare Their Proof.
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CPLR 3211(c) allows a court to convert a motion to dismiss into one for summary judgment, provided the court
gives the parties notice of its intention to do so and an opportunity to submit additional papers. See Commentary
C3211:43 (main vol.). The notice requirement is important; it gives the parties, who are otherwise operating under
the assumption that the motion is subject to the rules of decision and res judicata and collateral estoppel principles
applicable to a CPLR 3211 motion, a chance to assemble a summary judgment record. See Nonnon v. City of New
York, 9 N.Y.3d 825, 842 N.Y.S.2d 756, 874 N.E.2d 720 (2007).
The notice requirement has the following exceptions: (1) where conversion is requested by all parties; (2) where
the motion raises a pure question of law that was addressed by the parties; and (3) where the parties deliberately
chart a summary judgment course. See Commentary C3211:43 (main vol.). Exception number three receives the
most attention, and was the subject of a decision by the Appellate Term, Second Department, in Pesce v. Leimsider,
59 Misc.3d 23, 72 N.Y.S.3d 760 (2018).
In Pesce, plaintiffs commenced a property damage case against defendants, one of whom sought dismissal relief
under CPLR 3211(a)(7) (failure to state a cause of action). The motion court acknowledged that a motion to dismiss
was before it, and converted it to a summary judgment motion without notice. The court did so because, in its
estimation, the parties had charted a summary judgment course (exception number three). Upon converting the
motion, the court granted summary judgment to the movant.
The Appellate Term disagreed with the motion court's conversion of the motion without notice to the parties, stating
that they neither laid bare their proof nor “ ‘were ... put on notice of their obligation to make a complete record
and to come forward with any evidence that could possibly be considered.’ ” 59 Misc.3d at 26-27, 72 N.Y.S.3d at
___, quoting Nonnon v. City of New York, 9 N.Y.3d at 827, 842 N.Y.S.2d at 758, 874 N.E.2d at 722. Had notice
been provided, the plaintiffs could have asked for material discovery or sought to obtain evidence in admissible
form to oppose the motion. Therefore, the defendant's CPLR 3211(a)(7) motion should have been adjudicated as
such. (Because the parties to the appeal briefed the merits of the CPLR 3211 motion, the Appellate Term reviewed
whether the defendant was entitled to relief under that statute and concluded that he was not.)
C3211:53. Waiving Objection Contained in Paragraph 1, 3, 4, 5, or 6 of 3211(a).
Raising a Ground in a Pre-Answer Motion to Dismiss May Preserve the Ground Even if the Motion is Denied and the
Ground is Not Included in the Subsequent Answer.
To preserve an objection under paragraph 1 (documentary evidence), 3 (capacity), 4 (other action pending), 5
(affirmative defenses) or the rarely-exercised 6 (non-interposable counterclaim), a defendant must do one of the
following: raise the objection in a timely CPLR 3211(a) motion or assert it in an answer. See CPLR 3211(e). If the
defendant wants to interpose one of these objections but doesn't do so by pre-answer motion or in the answer, the
objection is waived. See C3211:53. (main vol.). (The waiver is presumptive; the court may allow the defendant to
amend her answer to include an otherwise waived defense. See C3211:58 [main vol.].)
Here are some common waiver scenarios:
• A defendant raises a given 1/3/4/5/6 objection in a pre-answer motion and the court grants the motion, leading to dismissal
of the complaint (or challenged portion of it).
• A defendant raises the 1/3/4/5/6 objection in her answer and subsequently seeks dismissal based on the objection by way
of a summary judgment motion or at trial.
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• The defendant doesn't raise the 1/3/4/5/6 objection in a pre-answer motion or in the answer, and the objection is therefore
waived--unless the court allows for an amendment of the answer to include the previously omitted objection.
How about this: a given 1/3/4/5/6 objection is lodged in a CPLR 3211(a) motion, the motion is denied, and the
defendant wants to pursue the objection again at a later juncture, after the disclosure process has flushed out the
facts. Must the defendant in this situation raise the objection in her answer to preserve it? The Second Department
looked at this issue in Outlook Clothing Corp. v. Schneider, 153 A.D.3d 717, 60 N.Y.S.3d 302 (2017).
The plaintiffs in Outlook Clothing commenced an action against two defendants. As against defendant A, the
plaintiffs asserted a cause of action for breach of fiduciary duty (A had been an officer and shareholder of one of
the plaintiff-corporations, and after resigning as an officer and selling his shares in the corporation, A entered into
a lease for commercial space previously occupied by the corporation, which had been evicted from the leasehold.)
The defendants made a pre-answer motion under CPLR 3211(a)(5) to dismiss the cause of action asserted against
A, claiming that the cause of action was barred by a release given by the corporation to A. Supreme Court denied the
motion as “premature,” and the defendants (including A) interposed an answer, which didn't include the affirmative
defense of release. (Following the denial of the pre-answer CPLR 3211[a] motion, the defendants had 20 days
to answer the complaint. See Commentary C3211:67.) The defendants subsequently sought summary judgment
dismissing, among other things, the cause of action asserted against A. Their argument: the release barred the cause
of action. Supreme Court granted A summary judgment, and the plaintiffs appealed.
The plaintiffs contended that A waived the affirmative defense of release because it was not pleaded in the answer.
Rejecting that contention, the Second Department wrote that:
“As with the other defenses and objections listed in CPLR 3211(a)(5), the affirmative defense of release is waived unless it
is raised in a pre-answer motion to dismiss or in a responsive pleading. Here, the defendants avoided waiving the affirmative
defense of release by raising it in their pre-answer motion to dismiss, and they were thereafter entitled to seek summary
judgment based on that defense despite its absence from the answer.” 153 A.D.3d at 718, 60 N.Y.S.3d at 304. Internal citations
omitted.
What's more, the appellate court affirmed the granting of summary judgment to A.
Query whether Outlook Clothing will apply to the other paragraphs of subdivision a (i.e., 1, 2, 3, 4, 6, 7, 8, 9, 10,
and 11)? Note that objections under paragraph 8 are the most susceptible to waiver, see Commentary C3211:55,
while objections under paragraphs 2, 7 and 10 are least likely to be waived (an objection under paragraph 2--lack
of subject matter jurisdiction--can't be waived). See Commentary C3211:54.
2017
C3211:5. Grounds of Dismissal.
Dismissal Grounds Outside of CPLR 3211(a).
In the main volume, we note that “CPLR 3211(a) is the central dismissal device, but it is not the only one,”
Commentary C3211:5, at 19 (main vol.), and list the following sources of dismissal that reside outside of subdivision
(a): CPLR 327 (forum non conveniens), CPLR 3012(b) (failure to serve complaint), CPLR 3215(c) (failure to take
default judgment proceedings timely), CPLR 3126(3) (recalcitrance in disclosure proceedings), and CPLR 3216
(failure to comply with 90-day notice to prosecute action).
Recent decisions bring to mind two other non-CPLR 3211(a) dismissal grounds.
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Rosenblatt v. Doe, 54 Misc.3d 145(A), 2017 N.Y. Slip Op. 50289(U), 2017 W.L. 923496 (App. Term, 2d Dep't
2017), touched on CPLR 1021, which allows for the dismissal of an action (or part of it) in which the substitution of
a party is required but the motion for substitution is not made within a reasonable time after the event necessitating
the substitution, e.g., the death of a plaintiff. What constitutes a reasonable time in a given case is dictated by the
particular circumstances of the case. It's a sui generis question. The court should consider various factors, including
the length of time between the substitution-necessitating event and the application for substitution, the extent of
prejudice to the other parties, the reasonableness of the excuse (if any) proffered for the delay, and the potential
merits of the plaintiff's claim. Commentary C1021:2 (main vol.); see Alejandro v. North Tarrytown Realty Assoc.,
129 A.D.3d 749, 10 N.Y.S.3d 616 (2d Dep't 2015).
In Rosenblatt, the plaintiff commenced a personal injury action. He subsequently passed away. There was a lengthy
delay in securing the appointment of the administrator of the decedent's estate, then another delay in seeking
substitution for the decedent-plaintiff. The motion court permitted the substitution, thereby allowing the action to
go forward. The Appellate Term, Second Department, affirmed the order allowing the substitution, finding that the
motion court did not abuse its discretion in granting the motion, stressing that the defendant failed to show that
she would be prejudiced by the substitution.
A dissenting Justice concluded that the action-sustaining substitution should have been denied because of the delays
underlying the substitution, the substitute plaintiff's failure to demonstrate a reasonable excuse for those delays, the
absence of an affidavit of merit, and the potential prejudice to the defendant stemming from the delays. 54 Misc.3d
145(A), at *2, 2017 N.Y. Slip Op. 50289(U), at *2, 2017 W.L. 923496, at *1 (Weston, J.). The dissenting Justice
would've dismissed the complaint, sua sponte, upon the denial of the motion to substitute.
A couple of observations regarding dismissal under CPLR 1021.
First, the question of whether dismissal is warranted under that statute can arise in a few different ways. A party
may move for dismissal; a party may cross-move to dismiss in response to a motion to substitute a party; or a court
might dismiss sua sponte.
Where a proposed substitute plaintiff moves for substitution, the defendant opposes the motion but does not
formally cross-move to dismiss the action, and the court concludes that the movant did not seek substitution within
a reasonable time of the substitution-necessitating event, sua sponte dismissal by the court might seem appropriate.
After all, the finding that substitution was not sought within a reasonable time can serve to bar a substitution, and
without a proper plaintiff how can the action go forward? However strong the allure of a sua sponte dismissal may
be in a particular case, the court (and the defendant, who would benefit from the dismissal) must be cognizant
of the dim view the appellate courts have of sua sponte dismissals. See Commentary C3211:8 (main vol.). An
additional impediment to a sua sponte dismissal in the context of CPLR 1021: the last sentence of the statute
(“whether or not it occurs before or after final judgment, if the event requiring substitution is the death of a party,
and timely substitution has not been made[,] the court before proceeding further, shall, on such notice as it may in
its discretion direct, order the persons interested in the decedent's estate to show cause why the action ... should
not be dismissed”) (emphasis added).
Second, as we noted above, the issue of what constitutes a reasonable amount of time within which to seek
substitution is case-specific and determined by consideration of several factors. One of those factors is the length
of delay between the occurrence of the substitution-necessitating event and the point at which substitution is
sought (or a defendant seeks dismissal for want of compliance with CPLR 1021). See Commentary C1021:2. Some
delay is typically associated in identifying and securing a proper substitute for the affected party (e.g., getting
letters testamentary to administer a party-decedent's estate). The proposed plaintiff should show that she exercised
diligence in seeking substitution, specify any bureaucratic or court delay that accounts for the delay in seeking
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substitution, and corroborate any such bureaucratic or court delay with appropriate documentation. For her part,
the defendant should note the extent of delay and demonstrate how she has been prejudiced by it.
Dismissal for want of compliance with CPLR 3012-a was addressed by the Third Department in Calcagno v.
Orthopedic Assoc. of Dutchess County, PC, 148 A.D.3d 1279, 48 N.Y.S.3d 832 (2017, Garry, J.). That statute
applies in medical malpractice actions, requiring a plaintiff in such an action to submit with the summons and
complaint a certificate of merit from counsel declaring that he or she has consulted with at least one physician who
(1) is knowledgeable regarding the relevant issues in the action, (2) has reviewed the facts, and (3) has concluded
that a reasonable basis exists for the commencement of the action. See CPLR 3012-a(a). (The certificate-of-merit
requirement also applies in dental and podiatrical malpractice actions.)
Some courts, such as the panel in Kolb v. Strogh (158 A.D.2d 15, 558 N.Y.S.2d 549 [2d Dep't 1990, Bracken, J.])
and the court in Dye v. Leve (181 A.D.2d 89, 586 N.Y.S.2d 69 [4th Dep't 1992]), have concluded that dismissal as
a sanction for a plaintiff's failure to comply with the certificate-of-merit requirement is not permissible. (Although
dismissal is permissible if a court issues an order directing a plaintiff to file an adequate certificate of merit but the
party fails to do so. See Kolb v. Strogh, supra; Dye v. Leve, supra; see also Monzon v. Chiaramonte, 140 A.D.3d
1126, 35 N.Y.S.3d 371 [2d Dep't 2016] [court conditionally granted defendant's motion to dismiss complaint unless
plaintiff filed and served sufficient CPLR 3012-a(a)(1) certificate of merit within 30 days after notice of entry of
order].)
Other courts permit dismissal if a plaintiff seeks but is denied an extension of time within which to file a CPLR
3012-a certificate of merit. A plaintiff's application for such an extension is governed by CPLR 2004, which allows
a court to extend most procedural deadlines, provided the party seeking the extension demonstrates “good cause.”
See Commentary to CPLR 2004; see also Higgitt, Requests to Extend Deadlines and the Reach of the CPLR, Oct.
2, 2013 N.Y.L.J. If a plaintiff seeks a CPLR 2004 extension of the time within which to file a certificate of merit
and the court denies the extension, a defendant's motion to dismiss for want of compliance with CPLR 3012-a may
be granted. Calcagno v. Orthopedic Assoc. of Dutchess County, PC, supra. Dismissal is particularly appropriate in
that situation if plaintiff's counsel, in opposing a defendant's motion to dismiss, is unable to make the CPLR 3012a declaration that a reasonable basis exists for the commencement of the action. Horn v. Boyle, 260 A.D.2d 76, 79,
699 N.Y.S.2d 572, 575 (3d Dep't 1999, Carpinello, J.).
Calcagno highlights the need for plaintiff's counsel to take seriously the CPLR 3012-a certificate-of-merit
requirement. If an application for an extension of time to comply with CPLR 3012-a is required, attention to CPLR
2004's good cause element is demanded, as is attention to the quality of the papers supporting the application. Of
course, timely compliance with CPLR 3012-a--a sufficient certificate of merit accompanying the summons and
complaint--prevents any litigation on the matter.
C3211:8. Sua Sponte Dismissal.
Appellate Division Decisions Show the Frailty of Sua Sponte Dismissals.
A sua sponte dismissal occurs when a court, without the prompting of a motion by a party, discards a complaint
or some other affirmative claim (e.g., a counterclaim). The Appellate Division has shown little tolerance of sua
sponte dismissals. Absent statutory or regulatory authority for a sua sponte dismissal (e.g., CPLR 3215[c], CPLR
3404, 22 NYCRR 202.27), a court's power to dismiss sua sponte should be exercised “sparingly and only when
extraordinary circumstances exist to warrant” that ultimate relief. First United Mortgage Banking, Corp. v. Lawani,
147 A.D.3d 912, 48 N.Y.S.3d 190 (2d Dep't 2016); Citimortgage Inc v. Lottridge, 143 A.D.3d 1093, 40 N.Y.S.3d
573 (3d Dep't 2016, Peters, P.J.). Examples of “extraordinary circumstances” are few. See Commentary C3211:8
(main vol.). The limited power of a court to dismiss sua sponte is constrained further by due process. Even if
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extraordinary circumstances exist, sua sponte dismissal cannot occur unless the plaintiff had notice that dismissal
could eventuate and an opportunity to be heard before the court renders the dismissal. See Citimortgage, Inc. v.
Lottridge, supra; see also First United Mortgage Banking Corp. v. Lawani, supra.
First United Mortgage Banking Corp. and Citimortgage, Inc. evince the Appellate Division's understandable
hostility toward sua sponte dismissals and provide a couple of lessons relating to them.
First United Mortgage Banking Corp. discourages trial courts from straying from the factual record adduced by
the parties in deciding motions (save for matter that is subject to proper judicial notice, see Bench Book for Trial
Judges--New York § 7:3 [2015-2016 ed.]). In First United Mortgage Banking Corp., the plaintiff in a residential
mortgage foreclosure action made a motion against the defendants for a default judgment and an order of reference.
That motion was not opposed. The motion “court conducted an independent Internet investigation of certain records
and digital tax maps purportedly maintained by, among others, the New York City Department of Finance. Based
upon the court's research ... [it] concluded that certain discrepancies warranted [sua sponte] dismissal of the action.”
147 A.D.3d at 913, 48 N.Y.S.3d at 190. The Second Department reversed the order of dismissal and remitted the
matter to Supreme Court for a determination of the plaintiff's motion (sans information obtained from the Internet).
The appellate court found that extraordinary circumstances were not present and, therefore, sua sponte dismissal
was not warranted. Additionally, the court “caution[ed] that dismissal based almost entirely upon an independent
Internet investigation, especially one conducted without providing notice of and an opportunity to be heard by any
party, is improper and should not be repeated.” Id.; see HSBC Bank USA, NA v. Taher, 104 A.D.3d 815, 962 N.Y.S.2d
301 (2d Dep't 2013); see also Hon. David B. Saxe, “Toxic” Judicial Research, 87 N.Y. St. B.J. 36 (Sept. 2015).
In Citimorgtage, Inc., the plaintiff commenced but did not diligently prosecute a residential mortgage foreclosure
action. Among other transgressions, the plaintiff allowed the action to “languish” for two years. Supreme Court
attempted to spur the plaintiff to pursue the case: the court directed the plaintiff to make an application for a default
judgment by a date certain. The plaintiff failed to follow the directive and the court, sua sponte, dismissed the
complaint under CPLR 3215(c), which provides that “[i]f the plaintiff fails to take proceedings for the entry of
judgment within one year after the default, the court shall not enter judgment but shall dismiss the complaint as
abandoned ... unless sufficient cause is shown why the complaint should not be dismissed.”
The Third Department reversed an order denying the plaintiff's motion to vacate the sua sponte dismissal order and
granted the motion, thereby restoring the complaint. Dismissal was not warranted under CPLR 3215(c) because
the plaintiff did take proceedings for the entry of judgment within one year of the defendants' default. The plaintiff
sought (and was granted) an order of reference within the one year period, such “proceedings” manifested an intent
not to abandon the action, and the action therefore could not be dismissed for the reason identified by Supreme
Court. See Commentary C3215:12.
And the dismissal could not be sustained as a proper exercise of the court's power to dismiss sua sponte. “[W]hile
plaintiff's conduct [in delaying prosecution of the action and violating a directive of the court] was certainly worthy
of criticism,” the record did not support a finding of a pattern of willful noncompliance with court-ordered deadlines,
conduct that could provide extraordinary circumstances justifying a sua sponte dismissal. 143 A.D.3d at 1095, 40
N.Y.S.3d at 575; see Commentary C3211:8 at 22-23 (main vol.). That a plaintiff's conduct “frustrates our justice
system,” standing alone, is not sufficient to constitute extraordinary circumstances. 143 A.D.3d at 576, 40 N.Y.S.3d
at 1095. Additionally, sua sponte dismissal was not appropriate because the record did not indicate that the plaintiff
was on notice that dismissal might occur.
Two important observations relating to sua sponte dismissals. First, “courts do not possess the power to dismiss
an action [in the pre-note of issue phase] for general delay where [the] plaintiff has not been served with a [CPLR
3216(b)] demand.” Chase v. Scavuzzo, 87 N.Y.2d 228, 233, 638 N.Y.S.2d 587, 590, 661 N.Y.2d 1368, 1371
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(1995, G.B. Smith, J.); see Commentary C3216:4A, Cumulative Supplementary Pamphlet, 2017 entry. Second,
our “courts ... are empowered to grant the sanction of dismissal only when it has been authorized either by the
[L]egislature or by court rules consistent with existing legislation.” Tewari v. Tsoutsouras, 75 N.Y.2d 1, 7, 550
N.Y.S.2d 572, 574, 549 N.E.2d 1143, 1145 (1989, Alexander, J.). Thus, a dismissal ought to be tethered to an
identifiable legal basis--a statute, a regulation, a case law principle. Mere frustration with the lack of progress of a
case, while understandable and worthy of criticism, shouldn't result in the ultimate penalty of dismissal.
C3211:10. Defense Based on “Documentary Evidence.”
Can an E-Mail Constitute Documentary Evidence Under CPLR 3211(a)(1)?
A defendant may seek dismissal of a complaint (or part of it) based on a defense “founded upon documentary
evidence.” Whether a particular document constitutes documentary evidence under CPLR 3211(a)(1) has been
the subject of a lot of litigation. Rarely does the defendant succeed in persuading the court that her evidence is
“documentary.” That's because the test for determining whether a paper qualifies as “documentary evidence” is
quite stringent; the paper must be unambiguous, of undeniable authenticity, and its contents must be essentially
undeniable. Commentary C3211:10, at 25 (main vol.).
In the main volume, we note that an e-mail may (emphasize “may”) constitute “documentary evidence”; it's a
question that seems to have divided the First and Second Departments. See id. The First Department has stated that
“[e]-mails can suffice as documentary evidence for purposes of CPLR 3211(a)(1)” (provided, of course, the subject
e-mail satisfies the three-element test noted above). Calpo-Rivera v. Sirioka, 144 A.D.3d 568, 568, 42 N.Y.S.3d
19, 20 (1st Dep't 2016). The Second Department has signaled that an e-mail cannot be “documentary” in character.
See 25-01 Newkirk Avenue., LLC v. Everest National Ins. Co., 127 A.D.3d 850, 851, 7 N.Y.S.3d 325, 326 (2d Dep't
2015) (“letters, e-mails, and affidavits fail to meet the requirements for documentary evidence”).
A recent article provides a thorough review of this inter-Department conflict and explores whether an e-mail can
constitute documentary evidence under CPLR 3211(a)(1). See Bruce H. Lederman, Role of Emails in CPLR 3211(a)
(1) Motions, vol. 22, no. 1 NYLitigator, N.Y.S.B.A., at 18-22 (Spring 2017).
C3211:12. Plaintiff's Lack of Capacity.
A Plaintiff Who has Attained the Age of Majority is Presumed Competent and a Defendant has the Burden of
Demonstrating Otherwise.
Those are the take-away points from Vasilatos v. Dzamba, 148 A.D.3d 1275, 49 N.Y.S.3d 194 (3d Dep't 2017,
Lynch, J.). There, the defendants moved to dismiss the complaint of the plaintiff, who claimed that, as an infant,
she was exposed to and poisoned by lead particles at the defendants' respective properties. The defendants argued,
among other things, that the plaintiff lacked legal capacity (i.e., the power) to bring the lawsuit. See Commentary
C3211:12 (main vol.). The defendants relied on the complaint--verified by plaintiff's counsel--that contained an
allegation that, as a result of the lead poisoning, the plaintiff had been “under a disability pursuant to CPLR 208
since infancy, which never ceased, and [the plaintiff] continues to be insane, deprived of an overall ability to
function in society, of unsound mind and/or unable to protect her legal rights.” Apparently the defendants offered
nothing else to support their assertion that the plaintiff lacked the legal capacity to bring the action. Noting that a
plaintiff's competence to commence an action is presumed, that a defendant seeking dismissal under CPLR 3211(a)
(3) bears the burden of demonstrating that a plaintiff was not legally competent, and that the plaintiff in Vasilatos
had not been judicially declared incompetent, the Court determined that “plaintiff's acknowledged cognitive and
mental defects[, standing alone,] did not prevent her from commencing th[e] action in her own name.” 148 A.D.3d
at 1276, 49 N.Y.S.3d at 196.
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Court Reviews Considerations Relevant to Whether Governmental Entity Created by a Legislative Enactment has
Capacity to Sue.
“Capacity” concerns a plaintiff's power to appear before and bring an action in court. Commentary C3211:12, at
29 (main vol.). “Governmental entities created by legislative enactment ... present capacity problems.” Community
Board 7 of Borough of Manhattan v. Schaffer, 84 N.Y.2d 148, 155, 615 N.Y.S.2d 644, 647, 639 N.E.2d 1, 4
(1994, Titone, J.). The Fourth Department reviews those problems in Matter of Citizen Review Board of the City of
Syracuse v. Syracuse Police Department, 150 A.D.3d 121, 125-126, 51 N.Y.S.3d 708, 711-712 (2017, Curran, J.),
and offers factors that can be employed to ascertain whether a given legislatively-created governmental entity has
the capacity to commence an action. (Hint: The answer typically lies in legislation creating and governing the entity.
See Excess Line Ass’n of New York v. Waldorf &. Associates, 30 N.Y.3d 119, 65 N.Y.S.3d 85, 87 N.E.3d 117 (Oct.
19, 2017), 2017 N.Y. Slip Op. 07301.) The Court provides guidance too on the question of whether a legislativelycreated governmental entity has standing to bring an action. Capacity and standing are discreet issues; the former
is concerned with whether, in the eyes of the law, the plaintiff has the power to bring a case, and the latter asks
whether the plaintiff has a sufficient stake in the outcome of the litigation. See Commentary C3211:13 (main vol.).
Filing for Bankruptcy Does Not Necessarily Strip a Plaintiff of Standing to Sue; the Character of Bankruptcy
Protection--Chapter 7, 11 or 13--is Determinative.
Generally, “[t]he failure of a plaintiff to disclose a cause of action as an asset in a prior bankruptcy proceeding,
the existence of which the plaintiff knew or should have known existed at the time, deprive[s] the plaintiff of the
[standing] to sue subsequently on that cause of action.” Whelan v. Longo, 23 A.D.3d 459, 460, 808 N.Y.S.2d 95,
96 (2d Dep't 2005). But the chapter of the debtor/plaintiff's bankruptcy proceeding determines whether the general
rule applies.
Chapter 7 and 11 debtors lose standing to maintain civil suits. That which is lost by the chapter 7 or 11 bankruptcy
proceeding debtor is found by her bankruptcy trustee; the chapter 7 or 11 bankruptcy trustee has standing to bring or
maintain an action for the benefit of the bankruptcy estate. Collins v. Suraci, 110 A.D.3d 1214, 973 N.Y.S.2d 828 (3d
Dep't 2013, Egan, Jr., J.). A debtor in a chapter 13 bankruptcy proceeding, however, does not lose standing to bring
a civil suit. See Nicke v. Schwartzapfel Partners, P.C., 148 A.D.3d 1168, 51 N.Y.S.3d 121 (2d Dep't 2017). Why
do chapter 13 debtors retain standing while chapter 7 and 11 debtors lose it? Because “in a chapter 13 proceeding,
‘the creditors' recovery is drawn from the debtor's earnings, not from the assets of the bankruptcy estate; hence, it
is only the chapter 13 debtor who stands to gain or lose from efforts to pursue a cause of action that is an asset of
the bankruptcy estate.’ ” Collins v. Suraci, 110 A.D.3d at 1215, n, 973 N.Y.S.3d at 830, n, quoting Olick v. Parker
& Parsley Petroleum Co., 145 F.3d 513, 516 (2d Cir. 1998).
Some courts have indicated that the failure of a plaintiff to disclose a cause of action as an asset in a prior
bankruptcy proceeding affects the plaintiff's “capacity” to sue subsequently on that cause of action. As mentioned
above, capacity and standing are separate (albeit allied) concepts. See Commentary C3211:13 (main vol.). Capacity
concerns a party's legal power to bring an action, asking whether the plaintiff is the proper bearer of the lawsuit.
Commentary C3211:12 (main vol.). Standing concerns itself with whether the plaintiff suffered an injury or other
harm as a result of the defendant's alleged conduct or inaction, i.e., whether the plaintiff has a sufficiently cognizable
stake in the outcome of the litigation. Commentary C3211:13.
As the language from the Collins decision suggests, the bankruptcy issue we are discussing here seems to concern
standing. In the chapter 7 and 11 contexts, the debtor's “property,” including any cause of action the debtor had,
vests in the debtor's bankruptcy estate. Because a cause of action that had been the property of the debtor becomes
the property of the bankruptcy estate, it is the estate that has a cognizable stake in the outcome of any litigation
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relating to the cause of action. Thus, the bankruptcy estate, acting through a bankruptcy trustee, has standing to
pursue such a cause of action. In the chapter 13 context, it is the debtor “who stands to gain or lose” from the cause
of action. Collins v. Suraci, 110 A.D.3d at 1215, n, 973 N.Y.S.3d at 830, n. Bankruptcy therefore affects which
individual or entity has a direct stake in the outcome of a litigation.
C3211:14. “Other Action Pending,” Generally.
The Importance of Service of a Complaint in Both the Present and the Prior Actions.
CPLR 3211(a)(4) authorizes (but does not require) dismissal of an action on the ground that there is another action
pending in any court within the United States. Dismissal of the present action, i.e., the New York action in which
the CPLR 3211(a)(4) motion is made, is only appropriate if the present action and the other action involve the
same parties and the same cause of action. Commentaries C3211:14, 15 (main vol.). The present action and the
other action involve the same parties and the same cause of action if the following elements of the two actions
are substantially similar: (1) the parties; (2) the cause of action; and (3) the relief sought. Commentary C3211:15;
see Cellino & Barnes, P.C. v. Law Office of Christopher J. Cassar, P.C., 140 A.D.3d 1732, 35 N.Y.S.3d 606 (4th
Dep't 2016).
To ascertain whether two actions are substantially similar, a court should compare the allegations in the pleadings of
the respective actions. See Security Title & Guaranty Co. v. Wolfe, 56 A.D.2d 745, 392 N.Y.S.2d 30 (3d Dep't 1977);
see also Siegel, New York Practice § 262 (Connors 5th ed.). Therefore, service of a complaint (or other appropriate
pleading, i.e., a petition) in both the present action and the other action is typically necessary before the present
action can be dismissed under CPLR 3211(a)(4). See Wharton v. Wharton, 244 A.D.2d 404, 664 N.Y.S.2d 73 (2d
Dep't 1997); Graev v. Graev, 219 A.D.2d 535, 631 N.Y.S.2d 685 (1st Dep't 1995); Sotirakis v. United Services Auto
Ass'n, 100 A.D.2d 931, 474 N.Y.S.2d 843 (2d Dep't 1984); John J. Canpagna, Inc. v. Dune Alpin Farm Associates,
81 A.D.2d 633, 438 N.Y.S.2d 132 (2d Dept. 1981); Siegel, New York Practice § 262; see also Security Title &
Guaranty Co. v. Wolfe, supra. Use of information outside of the pleadings to compare the actions has not been
permitted. Louis R. Shapiro, Inc. v. Milspenes Corp., 20 A.D.2d 857, 857, 248 N.Y.S.2d 85, 87 (1st Dep't 1964)
(“it is not permissible to show by parol proof what an action is for”) (internal quotation mark omitted).
If there is another action pending in any court within the United States that involves the same parties and the same
cause of action as the present action, the court must consult the first-in-time rule, which provides that generally
the action that was commenced first will be the one that is allowed to proceed. Commentaries C3211:14, 15. The
general rule favoring the action that was commenced first is not ironclad; the presence of special circumstances
permits a court to depart from the first-in-time rule and favor the later-commenced action. Commentary C3211:16.
In Quatro Consulting Group, LLC v. Buffalo Hotel Supply Co., Inc., 55 Misc.3d 615, 49 N.Y.S.3d 252 (Sup. Ct.,
Monroe County 2017, Rosenbaum, J.), the court seemed to question the prudence of the principle that service of
the complaints in both actions is required before a CPLR 3211(a)(4) motion to dismiss the present action will lie.
The parties to the Quatro Consulting Group, LLC, action had entered into an agreement under which B provided
consulting services to A. B sent a demand for payment to A, claiming that B was owed money for services rendered
to A. A responded by commencing a declaratory judgment and damages action against B in Supreme Court, Erie
County, by electronically-filing a summons with notice on November 22, 2016. The summons with notice allowed
A to commence its action without filing and serving a complaint. (The complaint would come later, upon B's
demand. See Siegel, New York Practice §§ 60, 231.) Approximately one week later, B commenced a breach of
contract action against A in Supreme Court, Monroe County, by filing a summons and complaint with the Monroe
County Clerk's Office.
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In the context of its Monroe County action, B moved to consolidate that action with A's Erie County action. A
then moved (also within the context of the Monroe County action) to dismiss the Monroe County action under
CPLR 3211(a)(4).
Supreme Court, Monroe County, granted A's motion to dismiss the Monroe County action. The court reasoned that,
under CPLR 304, A's Erie County action was commenced on November 22, 2016, approximately one week before
B commenced its Monroe County action, and that, under the first-in-time rule, A's action should get priority. The
court rejected B's argument, premised on case law such as Wharton and Graev, that A's action did not constitute a
“prior action pending” because it was commenced by summons with notice. Stressing the plain language of CPLR
304, the court observed that an action is commenced by the filing of a summons and complaint or summons with
notice, and, therefore, A's summons-with-notice initiated action, which was commenced before B's action, was
first-in-time.
Is there any tension between the case law concluding that service of a complaint in both the present action and
the other action is necessary before a CPLR 3211(a)(4) motion will lie, and the Quatro Consulting Group, LLC
court's reasoning? Maybe, maybe not.
The court seemed to question the prudence of the principle that service of the complaints in both actions is a
precondition to a CPLR 3211(a)(4) motion to dismiss the present action. But the reason for that principle is to allow
the court, based on a comparison of the allegations in the complaints, to ascertain whether both actions involve the
same parties and the same cause of action. That inquiry apparently wasn't necessary in Quatro Consulting Group,
LLC. Rather, the court seemed to operate on the premise that the two actions were substantially similar, and the
court focused on the order in which the actions were commenced for the purpose of applying the first-in-time rule.
Perhaps the parties in Quatro Consulting Group, LLC, expressly or implicitly acknowledged that the actions
involved the same parties and the same cause of action. Or perhaps it was obvious to the court from the submissions
on the competing motions that the actions were substantially similar. (Although resort to information outside of the
pleadings to compare the actions is generally not permitted. Louis R. Shapiro, Inc v. Milspenes Corp., supra.)
In any event, the court apparently did not need to resolve the issue of whether the two actions were substantially
similar--the issue on which the principle requiring service of the complaints in both actions bears. The court's
comments regarding that principle came in the context of the court's analysis of the separate and distinct issue of
which action was commenced first for the purpose of applying the first-in-time rule. Therefore, the tension between
the service-of-the-complaints principle and the Quatro Consulting Group, LLC decision may not be all that tense.
A final note on Quatro Consulting Group, LLC. Recall that A commenced a declaratory judgment action against
B in response to B’s demand for payment. Was A, which used a summons with notice to commence the action,
in a hurry to get into court before B?
This matter is important because the first-in-time rule, which generally favors the action that was commenced first,
yields where special circumstances are present. One factor in the special circumstances calculus: whether the prior
action was filed preemptively after the plaintiff in that action learned that the opposing party intended to commence
a case. Commentary C3211:16. That the prior action was brought in the form of a declaratory judgment action
may serve as a strong signal that it was commenced preemptively. Id. That the prior action was commenced by
the expedient of a mere summons with notice-instead of a summons and complaint-might be another signal of a
preemptive filing. If the first action was filed preemptively, special circumstances are likely present and the latercommenced action is given priority, as the law seeks to discourage a race to the courthouse, an exercise that is not
compatible with responsible litigation. Id.
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C3211:21. Failure to State a Cause of Action, Generally.
Court Reviews the Special Principles Applicable to a Motion to Dismiss a Declaratory Judgment Action.
“An action for a declaratory judgment is one that seeks to have the court establish and promulgate the rights of the
parties on a particular subject matter.” Commentary C3001:1, at 257-258 (main vol.). The declaratory judgment
plaintiff seeks no relief that can be enforced through the enforcement mechanisms in CPLR article 52 or by the
court's contempt powers, Siegel, New York Practice § 436 (Connors 5th ed.); the plaintiff will be satisfied with a
judicial declaration of the rights of the parties. Commentary C3001:1. The utility of a declaratory judgment action
is that it may “serve some practical end in quieting or stabilizing an uncertain or disputed jural relation either as
to present or prospective obligations.” James v. Alderton Dock Yards, 256 N.Y. 298, 305, 176 N.E.401, 404 (1931,
Crane, J.).
When a defendant in a declaratory judgment action seeks to dismiss it under CPLR 3211(a)(7)--the failure-to-statea-cause-of-action provision--the ordinary rules of decision apply. See Commentary C3211:21, at 47 (main vol.)
(“the pleadings must be given a liberal construction, the allegations accepted as true, and the plaintiff accorded
every possible favorable inference”); see also Connaughton v. Chipolte Mexican Grill, Inc., 29 N.Y.3d 137, 53
N.Y.S.3d 598, 75 N.E.3d 1159 (2017, Rivera, J.). Some additional special rules apply that reflect the unique nature
of the declaratory judgment action.
Guthart v. Nassau County, 55 Misc.3d 827, 52 N.Y.S.3d 821 (Sup. Ct., Nassau County 2017, Palmieri, J.), contains
a recitation of those special rules. Here they are:
• A pre-answer CPLR 3211(a)(7) motion to dismiss a declaratory judgment action presents only the issue of whether
a cause of action for declaratory relief is set forth, not the question of whether the plaintiff is entitled to a favorable
declaration
• Where a cause of action is sufficient to invoke the court's power to render a declaratory judgment, the motion
to dismiss should generally be denied
• A court may reach the merits of a well-pleaded cause of action for declaratory judgment on a CPLR 3211(a)(7)
motion if no questions of fact are presented by the parties' controversy
• If the controversy presents no questions of fact, the CPLR 3211(a)(7) motion may be treated as a motion for a
declaration in the defendant's favor
See also Professor Connors' treatment of the North Oyster Bay Baymen's Association decision in Commentary
C3001:22, Pocket Part, 2016 entry.
C3211:28. Lack of Personal Jurisdiction.
Fundamental Rules of Decision Applicable to Several CPLR 3211(a) Grounds Apply to Lack-of-Personal-Jurisdiction
Motion.
Afford the complaint a liberal construction. Accept the facts alleged in the complaint as true. Accord the plaintiff
the benefit of every possible favorable inference. Those commandments apply to motions made on several CPLR
3211(a) grounds, such as dismissal founded on documentary evidence (paragraph 1), dismissal founded on an
affirmative defense (paragraph 5), and dismissal for failure to state a cause of action (paragraph 7). (They essentially
apply as well to a motion to dismiss an affirmative defense [CPLR 3211(b)].) Compliments of the Court of Appeals'
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decision in Rushaid v. Picket & Cie, 28 N.Y.3d 316, 45 N.Y.S.3d 276, 68 N.E.3d 1 (2016, Rivera, J.), they apply
too when the motion to dismiss is based on paragraph 8, want of personal jurisdiction.
In Rushaid, the issue was whether the New York court had personal jurisdiction over the defendants under the
transacts-any-business aspect of New York's long arm jurisdiction statute. See CPLR 302(a)(1); Siegel New York
Practice § 86 (Connors 5th ed.). In evaluating whether the court has personal jurisdiction over a defendant under
CPLR 302(a)(1), the court asks whether (1) the defendant conducted sufficient activities to have transacted business
in New York, and (2) the plaintiff's claims arise from the transactions. Rushaid, 28 N.Y.3d at 323, 45 N.Y.S.3d
at 282, 68 N.E.3d at 7. In the course of concluding that the New York courts had personal jurisdiction over the
defendants under CPLR 302(a)(1), the Court of Appeals applied to the complaint the pleader-friendly principles
associated with other CPLR 3211(a) grounds.
Note that it matters not whether a plaintiff can ultimately prove the factual allegations on which the court is relying
to impose personal jurisdiction over a defendant. The inquiry is whether the pleadings set forth facts establishing a
basis on which to impose personal jurisdiction over the defendant. See Licci v. Lebanese Canadian Bank, 20 N.Y.3d
327, 340, 960 N.Y.S.2d 695, 703, 984 N.E.2d 893, 901 (2012, Read, J.).
C3211:58. Initially Raising Objection in Amended Pleading.
Defendant's Motion for Leave to Amend Answer to Include Statute of Limitations Defense That had Been Waived Under
CPLR 3211(e) is Denied Based on Delay in Seeking Leave and Prejudice to Plaintiff.
CPLR 3211(e) directs that most subdivision (a) dismissal grounds must be raised in an answer or made the subject
of a timely motion to dismiss. See Commentaries C3211:53, 55. This direction is backed by subdivision (e)'s waiver
provision: a non-exempted ground is generally waived if neither interposed in the answer nor raised in a CPLR
3211(a) motion to dismiss. We say “generally” because the waiver is presumptive not absolute.
Defenses seemingly waived under subdivision (e) may be interposed by way of an amended answer. Sometimes the
amendment can be made as of right under CPLR 3025(a). Owing to the narrow window afforded for an amendment
as of right, the amendment is usually sought by leave of court under CPLR 3025(b). See generally Commentary
C3211:58. The amendment by leave is to be “freely” given. CPLR 3025(b). Leave to amend an answer to include
an otherwise waived subdivision (a) ground should be granted unless the plaintiff would be prejudiced from the
delay in seeking leave, or the proposed amendment is palpably insufficient or patently devoid of merit. That said,
the court, in exercising its CPLR 3025(b) discretion, should consider how long the defendant was aware of the
facts upon which its motion for leave is predicated and whether the defendant has a reasonable excuse for its delay.
The liberality with which leave is to be afforded dissipates where the motion for leave is made long after the filing
of the trial-ready signifying documents, the note of issue and certificate of readiness. In considering such a belated
motion, judicial discretion in allowing amendments should be circumspect.
In a pair of similarly captioned but separate decisions, the Second Department reviews these important amendmentby-leave principles and highlights the danger to the defendant of waiting to seek leave until the action is in the postnote-of-counsel phase. Civil Service Employees Association v. County of Nassau, 144 A.D.3d 1075, 43 N.Y.S.3d
390 (2d Dep't 2016); Civil Service Employees Association v. County of Nassau, 144 A.D.3d 1077, 44 N.Y.S.3d
50 (2d Dep't 2016). In each of the actions the defendant sought leave to amend its answer (1) approximately six
years after service of the initial answer, (2) after discovery had been completed, and (3) after the note of issue
and certificate of readiness had been filed. Additionally, in each of the actions the facts underlying the defendant's
proposed statute of limitations defense were known to the defendant at the time the initial answer was interposed,
and the defendant offered no excuse for its lengthy delay in seeking leave to amend. In light of the circumstances,
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the plaintiff in each action suffered significant prejudice as a result of the defendant's delay, and the Appellate
Division concluded that leave to amend the answers must be denied.
PRACTICE COMMENTARIES
By John R. Higgitt
In General
C3211:1. The Motion to Dismiss, Generally.
CPLR 3211 is the principal dismissal motion in New York civil practice. The motion is available to any party against
whom a cause of action has been asserted; it can be used to challenge defenses as well. The availability of the motion
to a party in a given situation depends on the party's negotiation of the requirements of CPLR 3211.
Here is a snapshot of CPLR 3211:
• Subdivision (a) lists the grounds on which a motion to dismiss a cause of action may be made.
• Subdivision (b) provides the motion to dismiss a defense.
• Subdivision (c) concerns the evidence permitted on a CPLR 3211 motion, the conversion of a dismissal motion
into one for summary judgment, see CPLR 3212, and the availability of an immediate trial of issues related to a
CPLR 3211 motion.
• Subdivision (d) offers a remedy to a party opposing a motion to dismiss who needs time to gather evidence.
• Subdivision (e), an unwieldy provision, contains significant rules regarding the time for making a CPLR 3211(a)
motion and the waiver of certain subdivision (a) grounds, and provides the “single motion rule.”
• Subdivision (f) extends a CPLR 3211 movant's time to serve a responsive pleading.
• Subdivisions (g) and (h) prescribe special standards on CPLR 3211(a)(7) motions relating to actions involving
public petition and participation (“SLAPP” suits) and certain actions involving licensed architects, engineers, land
surveyors, and landscape architects.
CPLR 3211 is a purely mechanical device, a procedural statute through and through. It authorizes a party to seek
dismissal of a cause of action on certain grounds (or a defense on any ground) and sets forth the manner in which the
party may do so. CPLR 3211 therefore provides a means by which a party may present its arguments for dismissal
to the court. Whether dismissal is warranted in a given situation will depend on law (substantive, procedural or both)
that comes from outside CPLR 3211's borders.
An important note: these commentaries focus on contemporary matters, with reference to the history of a provision
or the history underlying a particular issue reserved for those instances in which historical context will aid the reader
in understanding the law in its current state.
C3211:2. Considerations for the Potential CPLR 3211(a) Movant.
A defendant served with a summons and complaint (or some other form of initiatory papers) can make a pre-answer
motion to dismiss the complaint (or parts of it). (As we discuss below, Commentary C3211:4, any party against
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whom an affirmative claim is asserted can make a CPLR 3211[a] motion.) Alternatively, the defendant can interpose a
timely answer that contains CPLR 3211(a) grounds and seek relief on the pleaded grounds at some later time, e.g., on
summary judgment. Whether a defendant should make a pre-answer CPLR 3211(a) motion is a case-specific inquiry
driven by the contents of the complaint, the information and evidence available to the defendant, the litigation goals
of the defendant, and the resources of the defendant. Here are some basic considerations for the defendant pondering
whether to make a CPLR 3211(a) motion:
• What potential grounds exist for the motion?
• Will one or more of those grounds terminate the entire action?
• Will some or all of the causes of action be resolved conclusively by the potential grounds for dismissal, i.e., can
the potential grounds serve as an absolute bar to a future action, or can the potential objections be remedied and
allow for a new action?
• How strong are the arguments in support of the potential grounds?
• What expense would be incurred by the defendant in making the motion and is the defendant willing to incur it?
For an additional discussion of the matters that defense counsel should review when determining whether to make a
CPLR 3211(a) motion, see Robert L. Haig, Commercial Litigation in New York State Courts, § 8:25 (4th ed.).
C3211:3. General Motion Considerations.
CPLR 3211 is just one motion in the expansive universe of New York civil procedure. CPLR 3211 has of course its
own unique requirements, which will be reviewed below. But a CPLR 3211 motion is subject to all of the basic rules
of motion practice, and a party's failure to abide by those rules can have significant consequences: for a CPLR 3211
movant, the loss of the right to have the motion potentially determined on its merits (and, therefore, additional litigation
that the movant could have potentially avoided); for the party opposing the motion, the loss of the opportunity to put
before the court arguments, evidence or both that might persuade the court to deny the motion. We highlight some
important general rules of motion practice that sometimes cause trouble for the parties on a CPLR 3211 motion. The
particulars of these general rules are covered in more detail by Professor Connors in both his Practice Commentaries
and book, initially crafted by the late Professor David D. Siegel, New York Practice. Reference to those resources
is recommended.
Important General Rules of Motion Practice:
• A notice of motion must “specify the time and place of the hearing of the motion, the supporting papers upon which
the motion is based, the relief demanded and the grounds therefore.” CPLR 2214(a); see Commentary C2214:3;
Siegel, New York Practice § 246 (Connors 5th ed.); see also Commentary C3211:6.
• A motion must be served so as to comply with the notice requirements of CPLR 2214(b), and a cross motion
must be served so as to comply with the notice requirements of CPLR 2215. See Commentaries C2214:6-21,
C2215:1A-1C; Siegel, New York Practice §§ 247, 249.
• The parties must furnish the court with all papers necessary to the court's consideration of the motion. CPLR
2214(c); Commentaries C2214:22-23; Siegel, New York Practice § 246. A component of this requirement is that
the CPLR 3211 movant submit a copy of the pleading challenged on the motion. See Commentary C3211:41.
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• In an e-filed action, the parties must provide the court with “working copies” of the documents that were e-filed
in connection with the motion (if required to do so by the court). See 22 NYCRR 202.5-b(d)(4); 22 NYCRR 202.5bb(a)(1); Commentary C2214:23 (2014 entry), Siegel, New York Practice § 246.
Subdivision (a)
C3211:4. Parties Who May Use Subdivision (a).
Any party against whom an affirmative claim is interposed may utilize CPLR 3211(a)’s dismissal grounds to seek
dismissal of a claim. CPLR 3211(a) is most commonly employed by defendants to seek dismissal of complaints (or
parts of them), and the defendant-moving-against-the-complaint is the example we will use in these Commentaries
(unless context calls for a different example). But others can invoke subdivision (a)--a plaintiff against whom a
counterclaim has been interposed, see Hyman v. Schwartz, 127 A.D.3d 1281, 6 N.Y.S.3d 732 (3d Dep't 2015), a
defendant against whom a co-defendant has asserted a cross claim, see Darby Group Companies, Inc. v. Wulforst
Acquisition, LLC, 130 A.D.3d 866, 14 N.Y.S.3d 143 (2d Dep't 2015), and a third-party defendant against whom a
third-party complaint has been served, see Front, Inc. v. Khalil, 24 N.Y.3d 713, 4 N.Y.S.3d 581, 28 N.E.3d 15 (2015).
A non-party cannot move to dismiss under 3211(a) for the simple and obvious reason that no affirmative claim can
be asserted against a non-party. See U.S. Bank, N.A. v. Patterson, 102 A.D.3d 858, 959 N.Y.S.2d 216 (2d Dep't 2013).
The motion to dismiss a defense is covered by subdivision (b). See Commentaries C3211:34-39.
If a defendant (or other party against whom an affirmative claim is interposed) purports to seek dismissal of a
complaint (or part of it) under CPLR 3211(b), the court can disregard the mislabeling and treat the motion as made
under CPLR 3211(a), provided the specific subdivision (a) grounds upon which the defendant is relying are clear from
the moving papers and the plaintiff is not prejudiced by the mislabeling. See CPLR 2001; Commentary C3211:6; see
also D'Agostino v. Harding, 217 A.D.2d 835, 629 N.Y.S.2d 524 (3d Dep't 1995).
C3211:5. Grounds for Dismissal.
A motion to dismiss a complaint (or part of it) under CPLR 3211(a) must be founded on a ground provided by that
subdivision. The Legislature provided this dismissal device and that body determines which grounds can serve as
predicates for dismissal. So, the CPLR 3211(a) movant must find one or more grounds from the list on which to rest
its motion. The good news for that party: the list is long and, thanks to the generous interpretation given to it by
many courts, the motion to dismiss for failure to state a cause of action, CPLR 3211(a)(7), is a broad ground. See
Commentary C3211:23; see also Commentary C3211:13 (lack of capacity ground includes lack of standing).
CPLR 3211(a) is the central dismissal device, but it is not the only one. A motion to dismiss based on a plaintiff's
failure to serve a complaint in an action started with a summons with notice lies under CPLR 3012(b); a motion to
dismiss based on a plaintiff's failure to take timely proceedings for the entry of default judgment is in CPLR 3215(c);
a motion to dismiss based on a plaintiff's failure to satisfy its obligations in the disclosure process is in CPLR 3126(3);
a motion to dismiss based on a plaintiff's failure to comply with a duly served 90-day demand is authorized by CPLR
3216; a motion to dismiss under the doctrine of forum non-conveniens comes from CPLR 327. When a dismissal
motion is predicated on CPLR 3211(a) grounds, the motion must comply with the various requirements of CPLR 3211;
when the dismissal motion is based on a device other than subdivision (a), the motion is subject to the requirements
of the particular statute or court rule giving life to it.
C3211:6. Specifying the Ground of the Motion.
Must the CPLR 3211(a) movant specify the grounds for the motion? CPLR 3211 does not answer that question.
But CPLR 2214(a), one of those important motion rules of general applicability, see Commentary C3211:3, offers
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guidance on the point. It requires that a notice of motion specify, among other things, the grounds for the motion. That
requirement can be satisfied by stating the grounds in the notice of motion, e.g., lack of personal jurisdiction, statute
of limitations, failure to state a cause of action. See, e.g., Blauman-Spindler v. Blauman, 68 A.D.3d 1105, 1106, 892
N.Y.S.2d 143, 144 (2d Dep't 2009) (“there is no requirement that a movant identify a specific statute or rule in the
notice of motion”). Alternatively, the movant could identify the specific paragraphs of subdivision (a) on which the
motion is based, e.g., CPLR 3211(a)(8), 3211(a)(5), 3211(a)(7). See Commentary C2214:3.
Note that specification of the grounds should appear in the notice of motion. If they don't, but are clearly laid out
elsewhere, such as in an affirmation in support of the motion, the court can overlook the movant's failure to comply
with CPLR 2214(a), provided the non-moving party was not prejudiced. See Matter of LiMandri, 171 A.D.2d 747,
567 N.Y.S.2d 303 (2d Dep't 1991). So, too, can the court disregard a non-prejudicial mislabeling of a ground--for
instance, styling a motion as one to dismiss for failure to state a cause of action when it is in reality one to dismiss
under the statute of limitations. See Siegel, New York Practice § 258 (Connors 5th ed.). The key is prejudice (or lack
thereof): if the party opposing the motion is hindered in the preparation of its opposition papers, the court should
not overlook or disregard the movant's failure to comply with CPLR 2214(a). Also, the court should not treat the
motion as made under a ground that is neither specified in the notice of motion nor addressed in the movant's papers
supporting the motion. See Matter of Tognino, 87 A.D.3d 1153, 930 N.Y.S.2d 46 (2d Dep't 2011); see also Bowen v.
Nassau County, 135 A.D.3d 800, 24 N.Y.S.3d 143 (2d Dep't 2016). That a court can overlook a movant's failure to
comply with CPLR 2214(a) does not mean that it will; it is a discretionary call for the judge. See, e.g., Pace v. Perk,
81 A.D.2d 444, 440 N.Y.S.2d 710 (2d Dep't 1981).
C3211:7. Subdivision (a) Grounds Available by Motion or Answer.
As noted above, see Commentary C3211:2, a party can (but is not required to) raise subdivision (a) grounds in a preanswer CPLR 3211 motion. The motion is optional, with the other option being to raise the grounds in an answer
and seek relief on them later. See CPLR 3211(e). As our overview of each of the paragraphs of subdivision (a) will
disclose, most grounds must be raised in a pre-answer CPLR 3211 motion or an answer, some grounds can be raised
at any time, and a couple grounds must be raised in a pre-answer motion or taken by answer and moved on with
dispatch. While a defendant is free to raise some by motion and others by answer, a defendant is permitted only one
CPLR 3211 motion, see Commentary C3211:51, and waiver provisions are associated with most of the subdivision (a)
grounds. See Commentaries C3211:53-55. Discussions of the “single motion rule” (CPLR 3211[e]) and the nuances
of the various waiver provisions are deferred to later in the Commentaries.
C3211:8. Sua Sponte Dismissals.
CPLR 3211(a) provides a lengthy (but not quite exhaustive) list of dismissal grounds. See Commentaries C3211:5.
Most of these grounds require or at least contemplate a motion by a party invoking one or more of them. Does the
law permit a court to dismiss a complaint sua sponte; that is, on its own accord without the prompting of a party?
“Yes, but rarely.” That is the answer to glean from the recent case law on the subject, which has been receiving some
attention in the realm of residential mortgage foreclosure litigation.
In that unique world, the question often arises whether a plaintiff has standing to maintain an action. See Commentary
C3211:13. This is an outgrowth of the prevalence of the assignment (or other manner of transfer) of notes and
mortgages from the original lenders to other banks, financial institutions and financial service companies. Such
assignments and transfers were fueled by the rise of the secondary mortgage market. Because of both the volume of
these transactions and that a note and the mortgage related to it may be held by separate entities, nailing down the
entity that has standing to commence a particular residential mortgage foreclosure action can pose a challenge.
Some trial courts, frustrated by failures of residential mortgage foreclosure plaintiffs to demonstrate standing, have
taken to dismissing complaints sua sponte. The Appellate Division has not indulged these dismissals, reversing them

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

63

Rule 3211. Motion to dismiss, NY CPLR Rule 3211

Previous View

and stressing that a court's power to dismiss a complaint sua sponte should be exercised “sparingly and only when
extraordinary circumstances exist to warrant dismissal.” E.g., U.S. Bank Nat. Ass'n v. Ahmed, 137 A.D.3d 1106, 29
N.Y.S.3d 33 (2d Dep't 2016); U.S. Bank Nat. Ass'n v. Flowers, 128 A.D.3d 951, 11 N.Y.S.3d 186 (2d Dep't 2015);
Citimortgage, Inc. v. Chow Ming Tung, 126 A.D.3d 841, 7 N.Y.S.3d 147 (2d Dep't 2015); see Deutsche Bank Nat.
Trust Co. v. Meah, 120 A.D.3d 465, 991 N.Y.S.2d 92 (2d Dep't 2014). In New York Practice, standing generally does
not relate to a court's subject matter jurisdiction over an action; it is an affirmative defense that must be raised by a
defendant or it is waived. See Wells Fargo Bank Minnesota, N.A. v. Mastropaolo, 42 A.D.3d 239, 837 N.Y.S.2d 247
(2d Dep't 2007); see also Commentary C3211:13. Because standing is an affirmative defense that a defendant can
waive, a plaintiff's failure to demonstrate its standing to maintain a residential mortgage foreclosure action does not
present extraordinary circumstances warranting a sua sponte dismissal.
With all of the dismissal grounds authorized by CPLR 3211(a) and elsewhere, why would a court get involved in
the sua-sponte-dismissal business? Maybe the court perceives a conclusive affirmative defense to an action but the
defendant failed to raise or waived it. Maybe the court believes that a plaintiff is wasting the court's time with a baseless
suit. See Hurd v. Hurd, 66 A.D.3d 1492, 885 N.Y.S.2d 655 (4th Dep't 2009); Myung Chun v. North American Mortgage
Co., 285 A.D.2d 42, 729 N.Y.S.2d 716 (1st Dep't 2001). Or maybe the court is offended at the conduct of a plaintiff.
In light of the case law, it is unlikely that either of the first two scenarios provide sufficient cause for a court to dismiss
sua sponte. The third scenario, however, might. The Court in Chun suggested that “egregious” conduct by a plaintiff
that “flout[ed] the integrity of th[e Court]” could allow for a sua sponte dismissal. Cf. CDR Creances, S.A.S. v. Cohen,
23 N.Y.3d 307, 991 N.Y.S.2d 519, 15 N.E.3d 274 (2014) (finding that court has “inherent power” to address conduct
meant to undermine truth-seeking function of judicial system and place in question integrity of courts and justice
system [i.e., “fraud on the court”]); Commentary C3126:12, 2014 Supplementary Practice Commentaries; Wells Fargo
Bank, N.A. v. Pabon, 138 A.D.3d 1217, 31 N.Y.S.3d 221 (3d Dep't 2016) (sua sponte dismissal inappropriate; record
neither supported Supreme Court's finding that affidavit on which plaintiff relied was perjured nor showed fraud by
plaintiff).
The Second Department has suggested that “a pattern of willful noncompliance with court-ordered deadlines” may
also provide for extraordinary circumstances justifying such a dismissal. U.S. Bank Nat. Ass'n v. Polanco, 126 A.D.3d
883, 7 N.Y.S.3d 156 (2d Dep't 2015); see Williams v. North Shore LIJ Health System, 119 A.D.3d 935, 990 N.Y.S.2d
260 (2d Dep't 2014) (affirming Supreme Court's order dismissing complaint sua sponte based on plaintiff's failure
to comply with multiple directives to file a bill of particulars setting forth alleged negligence of each of over 100
defendants in medical malpractice action); cf. Citimortgage, Inc. v. Petragnani, 137 A.D.3d 1688, 27 N.Y.S.3d 780
(4th Dep't 2016) (missing single court-ordered deadline by one week did not warrant sua sponte dismissal).
But given the paucity of examples of sua sponte dismissals that have been upheld, it is hard for a judge to dismiss a
complaint sua sponte with much confidence. Should a statute or other authority expressly authorize a court to dismiss
sua sponte, the court can have at it, but instances in which a court is so authorized are few. See 22 NYCRR 202.27
(authorizing a trial court to dismiss based on a plaintiff's failure to appear for or be ready to proceed at any duly
scheduled court appearance); see also Grant v. Rattoballi, 57 A.D.3d 272, 869 N.Y.S.2d 53 (1st Dep't 2008); see
generally Tirado v. Miller, 75 A.D.3d 153, 160, 901 N.Y.S.2d 358, 363-364 (2d Dep't 2010) (“there are circumstances
when courts may act sua sponte and others when courts may not do so. The telltale sign of the difference, for many but
not all circumstances, is the enabling language of the relevant statutory provision pursuant to which the court acts”).
Putting aside the circumstances under which a court might be able to dismiss a complaint in the absence of a motion by
a party, due process concerns abound when a court acts sua sponte, particularly when it acts to terminate a proceeding.
In Chun v. North American Mortgage Co., supra, the Court highlighted the due process territory on which a sua
sponte dismissal intrudes, observing that the plaintiff is deprived of the venerable due process duo of notice and an
opportunity to be heard. Thus, a court considering, sua sponte, the ultimate relief of dismissal should gauge whether
the plaintiff had any prior notice that dismissal could occur, and whether the plaintiff might have anything to offer
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by way of legal argument or evidence that could persuade the court not to dismiss the action. On the notice score, a
prior court order, correspondence from the court, or on-the-record statements made by the court during an appearance
might suffice. If the court finds that the plaintiff lacked notice, that the plaintiff could present arguments or factual
submissions that may persuade the court not to dismiss the action, or both, the court should consider notifying the
parties that it is contemplating dismissal and inviting submissions by the parties. See Bank of New York v. Castillo,
120 A.D.3d 598, 991 N.Y.S.2d 446 (2d Dep't 2014) (when a court exercises the power to grant relief sua sponte,
it must afford the parties a reasonable opportunity to be heard); see also U.S. Bank, N.A. v. McCrory, 137 A.D.3d
1517, 29 N.Y.S.3d 594 (3d Dep't 2016); cf. Cadichon v. Facelle, 18 N.Y.3d 230, 938 N.Y.S.2d 232, 961 N.E.2d 623
(2011) (discussing the process a court should afford the parties before dismissing a complaint under CPLR 3216 on
the court's own motion).
C3211:9. CPLR 3211(a) Motion Contrasted With Summary Judgment.
Usually, a CPLR 3211(a) motion must be made before a defendant's answering time expires. It is therefore thought
of as the pre-answer dismissal device. A summary judgment motion cannot be made until issue has been joined; that
is to say until a responsive pleading, such as an answer, has been served. Thus, summary judgment is the post-answer
dismissal device.
A motion to dismiss under CPLR 3211(a) must be predicated on one or more grounds enumerated in that subdivision,
see Commentary C3211:5, while summary judgment may be sought on any basis (including a CPLR 3211[a] ground)
that resolves part or all of the case. See Siegel, New York Practice § 278 (Connors 5th ed.).
An order granting a CPLR 3211(a) motion is not a disposition on the merits of the action (unless the motion was
properly converted to a summary judgment motion). Rather, it is res judicata of whatever was determined. Siegel, New
York Practice § 276. The res judicata effect of a granted CPLR 3211(a) motion is explored below. See Commentaries
C3211:62-65. Conversely, an order granting summary judgment is usually entitled to full res judicata treatment. See
Commentary C3212:21; Siegel, New York Practice § 287.
The phenomenon known as “searching the record,” the power of a court to review the motion record before it and,
if warranted, grant judgment to a non-moving party even in the absence of a request to do so, is available to a court
adjudicating a summary judgment motion. See CPLR 3212(b); Commentary C3212:23. “Searching the record” is not
permissible on a CPLR 3211(a) motion. Torrance Construction, Inc. v. Jaques, 127 A.D.3d 1261, 8 N.Y.S.3d 441 (3d
Dep't 2015); cf Commentary C3211:42.
Paragraph 1
C3211:10. Defense Based on “Documentary Evidence.”
CPLR 3211(a)(1) allows a defendant to seek dismissal of a complaint (or part of it) based on a defense “founded upon
documentary evidence.” The ground did not exist prior to the enactment of the CPLR. It was included as a backup
provision, providing a dismissal mechanism in situations where a defendant has a document that defeats a cause of
action but the defendant is unable to point to one of the more specific grounds listed in subdivision (a). 221 Siegel's
Practice Review 2, Second Department Shows Futility of Relying Exclusively on “Documentary Evidence” Standard
of CPLR 3211(a)(1) When What Party Really Wants is Summary Judgment (May 2010); see Fontanetta v. John Doe
1, 73 A.D.3d 78, 84, 898 N.Y.S.2d 569, 574 (2d Dep't 2010) (“According to th[e] [1957 First Preliminary Report of
the Advisory Committee on Practice and Procedure], the purpose of CPLR 3211(a)(5) was to cover the most common
affirmative defenses founded upon documentary evidence, specifically, estoppel, arbitration and award, and discharge
in bankruptcy, whereas section 3211(a)(1) was enacted to ‘cover all others that may arise as for example, a written
modification or any defense based on the terms of a written contract’ ”) (citing 1957 NY Legis. Doc. no. 6[b] at 85).
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A motion pursuant to CPLR 3211(a)(1) must be made within the defendant's time to respond to the complaint or
raised in an answer, otherwise it is waived.
CPLR 3211 does not define the phrase “documentary evidence,” but its ordinary meaning suggests that anything
reduced to paper could qualify. “Documentary evidence” actually encompasses precious few documents, making
CPLR 3211(a)(1) a decidedly narrow ground on which to seek dismissal. See Higgitt, CPLR 3211(a)(1) and (a)(7)
Dismissal Motions--Pitfalls and Pointers, 83 New York State Bar Journal 32 (Nov./Dec. 2011). A paper qualifies
as “documentary evidence” if--and only if--it satisfies the following criteria: (1) it is unambiguous; (2) it is of
undeniable authenticity; and (3) its contents are essentially undeniable. See Fontanetta v. John Doe 1, supra. Most
motion submissions cannot satisfy this standard. See, e.g., Eisner v. Cusumano Construction, Inc., 132 A.D.3d 940,
18 N.Y.S.3d 683 (2d Dep't 2015) (affidavits and text messages); JP Morgan Chase Bank, N.A. v. Balliraj, 113 A.D.3d
821, 979 N.Y.S.2d 533 (2d Dep't 2014) (deposition testimony); Mason v. First Central National Life Ins. Co. of
N.Y., 86 A.D.3d 854, 927 N.Y.S.2d 694 (3d Dep't 2011) (medical records); Integrated Construction Services, Inc., v.
Scottsdale Ins. Co., 82 A.D.3d 1160, 920 N.Y.S.2d 166 (2d Dep't 2011) (letters). Notably, an affidavit cannot constitute
“documentary evidence” because its contents can be controverted by other evidence--such as another affidavit. See,
e.g., J.A. Lee Electric, Inc. v. City of New York, 119 A.D.3d 652, 990 N.Y.S.2d 223 (2d Dep't 2014); Flowers v. 73rd
Townhouse, LLC, 99 A.D.3d 431, 951 N.Y.S.2d 393 (1st Dep't 2012); Lopes v. Bain, 82 A.D.3d 1553, 920 N.Y.S.2d
792 (3d Dep't 2011); cf. Reiss v. Deutsche Bank National Trust Co., ___ Misc. 3d ___, ___ N.Y.S.3d ___, 2016 WL
4431025 (Sup. Ct., Westchester County 2016) (affidavit prepared by plaintiffs in connection with their application for
loan modification could constitute “documentary evidence”; affidavit reflected out-of-court transaction). (However,
an affidavit may have an important role to play on a CPLR 3211[a][1] motion, see below).
What type of evidence can attain the rank of “documentary”? Judicial records and documents reflecting out-of-court
transactions, e.g., notes, mortgages, deeds and contracts, may. Fontanetta v. John Doe 1, supra; see Siegel, New York
Practice § 259 (Connors 5th ed.); see also Sunset Café, Inc. v. Mett's Surf & Sports Corp., 103 A.D.3d 707, 959
N.Y.S.2d 700 (2d Dep't 2013) (lease); Nisari v. Ramjohn, 85 A.D.3d 987, 927 N.Y.S.2d 358 (2d Dep't 2011) (insurance
policy); Cochard-Robinson v. Concepcion, 60 A.D.3d 800, 875 N.Y.S.2d 224 (2d Dep't 2009) (contract); Crepin v.
Fogarty, 59 A.D.3d 837, 874 N.Y.S.2d 278 (3d Dep't 2009) (deed); 150 Broadway N.Y. Assoc, L.P. v. Bodner, 14
A.D.3d 1, 784 N.Y.S.2d 63 (1st Dep't 2004) (contract). So too can e-mails, maybe. Compare Mendoza v. Akerman
Senterfitt, LLP, 128 A.D.3d 480, 10 N.Y.S.3d 18 (1st Dep't 2015); Kolchins v. Evolution Markets, Inc., 128 A.D.3d
47, 8 N.Y.S.3d 1 (1st Dep't 2015); Art and Fashion Group Corp. v. Cyclops Production, Inc., 120 A.D.3d 436, 992
N.Y.S.2d 7 (1st Dep't 2014); and Amsterdam Hospitality Group, LLC v. Marshall-Alan Associates, Inc., 120 A.D.3d
431, 992 N.Y.S.2d 2 (1st Dep't 2015) with JBGR, LLC v. Chicago Title Ins. Co., 128 A.D.3d 900, 11 N.Y.S.3d 83 (2d
Dep't 2015); 25-01 Newkirk Ave., LLC v. Everest National Insurance Co., 127 A.D.3d 850, 7 N.Y.S.3d 325 (2d Dep't
2015); Zellner v. Odyl, LLC, 117 A.D.3d 1040, 986 N.Y.S.2d 592 (2d Dep't 2014).
If the evidence on which the defendant relies is not “documentary” the motion must be denied. Fontanetta v. John
Doe 1, supra.
Above, we went on record that an affidavit prepared in connection with litigation cannot constitute “documentary
evidence.” Does that mean that an affidavit can play no role on a CPLR 3211(a)(1) motion? We think there is room,
albeit limited, for the affidavit. One of the criteria a paper must satisfy before it gets stamped “documentary” is that
it be undeniably authentic. Therefore, unless the plaintiff stipulates to or otherwise acknowledges the authenticity of
a document, a defendant proffering it on a CPLR 3211(a)(1) motion should be able to tender evidence showing the
document to be authentic. An affidavit (or, where appropriate, an affirmation [see CPLR 2106]) should be permissible
for the important (but limited) purpose of authenticating the “documentary evidence.” Hefter v. Elderserve Health,
Inc., 134 A.D.3d 673, 22 N.Y.S.3d 454 (2d Dep't 2015); Muhlhahn v. Goldman, 93 A.D.3d 418, 939 N.Y.S.2d 420
(1st Dep't 2012); see VIT Acupuncture P.C. v. State Farm Automobile Ins. Co., 28 Misc.3d 1230(A), 958 N.Y.S.2d
64 (table), 2010 WL 3463735 (Civil Court of City New York, Kings County 2010). The affidavit would not serve as
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the “documentary evidence” on which the CPLR 3211(a)(1) motion is premised, but rather would demonstrate that
the purported “documentary evidence” qualifies as such.
Assuming the movant has adduced “documentary evidence” in support of its CPLR 3211(a)(1) motion, what must
that evidence show to warrant dismissal? Relief is appropriate where the evidence conclusively refutes the plaintiff's
allegations or conclusively establishes a defense to the action. See Spoleta Construction, LLC v. Aspen Ins. UK Ltd.,
27 N.Y.3d 933, 30 N.Y.S.3d 598, 50 N.E.3d 222 (2016); Goshen v. Mutual Life Ins. Co. of New York, 98 N.Y.2d 314,
746 N.Y.S.2d 858, 774 N.E.2d 1190 (2002). In gauging whether the defendant's evidence accomplishes that feat, the
familiar pro-pleader rules of decision must be applied: the complaint is to be afforded a liberal construction, the facts
as alleged in the complaint accepted as true, and the plaintiff accorded the benefit of every favorable inference. Leon
v. Martinez, 84 N.Y.2d 83, 87-88, 614 N.Y.S.2d 972, 974, 638 N.E.2d 511, 513 (1994).
In opposing a CPLR 3211(a)(1) motion, a plaintiff is free to submit evidence demonstrating that the defendant's
evidence does not conclusively resolve the action (or challenged causes of action). Moreover, a plaintiff can invoke
CPLR 3211(d) to forestall a decision on the merits of the motion if the plaintiff needs time to gather evidentiary
materials necessary to frame its opposition. Under subdivision (d), a court can deny a subdivision (a) motion or adjourn
it to allow the plaintiff an opportunity to procure affidavits or pursue disclosure. See Commentaries C3211:46-47.
A couple of miscellaneous matters. A valid forum selection clause dictating that an action be brought in a forum other
than New York does not deprive a New York court of subject matter jurisdiction over the matter. See CPLR 3211(a)
(2). Rather, a defendant to a New York action who believes that a forum selection clause requires the dispute to be
litigated in the courts of another jurisdiction should raise the issue by motion under CPLR 3211(a)(1). Why is this
the proper procedural path? Because a contractual forum selection clause may constitute “documentary evidence.”
Lischinskaya v. Carnival Corp., 56 A.D.3d 116, 865 N.Y.S.2d 334 (2d Dep't 2008); see Lowenbraun v. McKeon, 98
A.D.3d 655, 950 N.Y.S.2d 381 (2d Dep't 2012). An agreement to arbitrate a dispute is not a defense to an action
brought on that dispute; the proper remedy for the party seeking arbitration is to move to compel it. Allied Building
Inspectors International Union of Operating Engineers, Local Union No. 211, ALF-CIO v. Office of Labor Relations
of the City of New York, 45 N.Y.2d 735, 738, 408 N.Y.S.2d 476, 478-479, 380 N.E.2d 303, 305 (1978). Thus, an
agreement to arbitrate cannot be the basis for a motion to dismiss under CPLR 3211(a)(1). Curran v. Estate of Curran,
87 A.D.3d 607, 928 N.Y.S.2d 463 (2d Dep't 2011).
As to the interplay between CPLR 3211(a)(1) and (a)(7) (failure to state a cause of action), see Higgitt, CPLR 3211(a)
(1) and (a)(7) Dismissal Motions--Pitfalls and Pointers, 83 New York State Bar Journal 32, 34-35 (Nov./Dec. 2011).
In closing, a thought for the careful practioner. Only an attorney both familiar with the limited utility of CPLR 3211(a)
(1) and armed with the right evidence should rely solely on the “documentary” evidence ground. The wise move for
the attorney who wants to invoke paragraph 1 is to raise paragraph 7 too.
Paragraph 2
C3211:11. Lack of Subject Matter Jurisdiction.
Subject matter jurisdiction is a question of competence: does a court have the competence to entertain a given action?
Lacks v. Lacks, 41 N.Y.2d 71, 390 N.Y.S.2d 875, 359 N.E.2d 384 (1976). That competence comes from the New York
State Constitution and statutes; the constitution, a statute or both can provide a court with the authorization to hear
and decide a particular type of controversy. A court may have broad subject matter jurisdiction--the New York State
Supreme Court (Thrasher v. U.S. Liability Ins. Co., 19 N.Y.2d 159, 278 N.Y.S.2d 793, 225 N.E.2d 503 [1967])--or
very narrow jurisdiction--a local “Justice Court” (see Siegel, New York Practice § 22 [Connors 5th ed.]). A court
lacks subject matter jurisdiction over an action if “the matter before the court [i]s not the kind of matter on which the
court ha[s the] power to rule.” Manhattan Telecommunications Corp. v. H & A Locksmith, Inc., 21 N.Y.3d 200, 203,
969 N.Y.S.2d 424, 426, 991 N.E.2d 198, 200 (2013).
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CPLR 3211(a)(2) provides the means by which a party can seek dismissal of an action for want of subject matter
jurisdiction. So fundamental is this particular objection that it can be raised any time, CPLR 3211(e); Commentary
C3211:49, and cannot be waived. Lacks v. Lacks, 41 N.Y.2d at 75, 390 N.Y.S.2d at 878, 359 N.E.2d at 387. If the court
concludes that it does not have subject matter jurisdiction over a case, it can dismiss the action on its own initiative.
Robinson v. Oceanic Steam Navigation Co., 112 N.Y. 315, 19 N.E. 625 (1889).
Our State Supreme Court has almost limitless subject matter jurisdiction, the significant limitations being where the
federal courts have exclusive jurisdiction over a matter and where the Court of Claims has exclusive jurisdiction.
Siegel, New York Practice § 12. There are some other limitations that occasionally cause the issue of subject matter
jurisdiction to arise. See Hafif v. Rabbinical Council of Syrian & Near Eastern Jewish Communities in America, 140
A.D.3d 1017, 34 N.Y.S.3d 160 (2d Dep't 2016) (courts lack subject matter jurisdiction over certain religious disputes);
Wells Fargo Bank, N.A. v. Chukchansi Economic Development Auth., 118 A.D.3d 550, 988 N.Y.S.2d 160 (1st Dep't
2014) (courts lack subject matter jurisdiction over the internal affairs of Indian tribes); Hunt Construction Group, Inc.
v. Oneida Indian Nation, 53 A.D.3d 1048, 862 N.Y.S.2d 423 (4th Dep't 2008) (courts generally lack subject matter
jurisdiction over damages suits against Indian tribes). Therefore, issues relating to subject matter jurisdiction are most
likely to arise in New York's lower trial courts, e.g., New York City Civil Court, city courts outside of New York City,
County Courts, etc. See Higgitt, A Nullity or Not?--The Status of a Default Judgment Entered Absent Compliance
with CPLR 3215(f), 73 Alb. L. Rev. 807, 824, n.75 (2010).
A plaintiff's lack of “standing” does not affect a New York State court's subject matter jurisdiction over the action;
the issue of standing is treated on par with the issue of capacity. See Commentary C3211:13.
An enforceable forum selection clause does not deprive a New York Court of subject matter jurisdiction over an
action brought here in contravention of the clause. Lischinskaya v. Carnival Corp., 56 A.D.3d 116, 865 N.Y.S.2d
334 (2d Dep't 2008). A defendant looking to enforce a forum selection clause should employ CPLR 3211(a)(1). See
Commentary C3211:10.
Paragraph 3
C3211:12. Plaintiff's Lack of Capacity.
“Capacity” concerns a plaintiff's power to appear before and bring an action in court. Community Board 7 of Borough
of Manhattan v. Schaffer, 84 N.Y.2d 148, 155, 615 N.Y.S.2d 644, 647, 639 N.E.2d 1, 4 (1994). “Legal capacity to sue,
or lack thereof, often depends purely on the [plaintiff's] status, such as that of an infant, an adjudicated incompetent,
a trustee, certain governmental entities or ... a business corporation.” Security Pacific Nat. Bank v. Evans, 31 A.D.3d
278, 279, 820 N.Y.S.2d 2, 3 (1st Dep't 2006). The inquiry here is not whether the plaintiff suffered an injury or was
otherwise harmed by the defendant's alleged conduct or inaction--that gets into a plaintiff's “standing,” which is a
separate question (see below)--but rather whether the law recognizes the plaintiff as the proper bearer of the lawsuit.
Some situations where the capacity question may rear its head: where the plaintiff is an artificial entity (such as
a corporation or an unincorporated association), Community Board 7 of Borough of Manhattan v. Schaffer, supra;
where the plaintiff is a governmental entity created by a legislative enactment, id.; see Excess Line Ass'n of New
York (ELANY) v. Waldorf & Associates, 130 A.D.3d 563, 13 N.Y.S.3d 464 (2d Dep't 2015); where the plaintiff is
a municipality seeking to contest a State decision that affects the municipality in its governmental capacity or as a
representative of its inhabitants, Matter of Town of Verona v. Cuomo, 136 A.D.3d 36, 22 N.Y.S.3d 241 (3d Dep't
2015); where the plaintiff filed for bankruptcy but failed to list its cause of action as an asset, Whelan v. Longo, 23
A.D.3d 459, 808 N.Y.S.2d 95 (2d Dep't 2005); George Strokes Elec. and Plumbing Inc. v. Dye, 240 A.D.2d 919, 659
N.Y.S.2d 129 (3d Dep't 1997); see Collins v. Suraci, 110 A.D.3d 1214, 973 N.Y.S.2d 828 (3d Dep't 2013); and where
the plaintiff is an infant purporting to sue on his or her own behalf. Siegel, New York Practice § 261 (Connors 5th ed.).
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Plaintiff's lack of capacity may be raised in a pre-answer motion or asserted in an answer; if neither step is taken,
the defense is waived. CPLR 3211(e).
Capacity to sue--the right to come into court--and possession of a cause of action--the right to relief--are distinct
concepts. Rainbow Hospitality Management, Inc. v. Mesch Engineering, P.C., 270 A.D.2d 906, 907, 705 N.Y.S.2d 765,
766 (4th Dep't 2000); see Edwards v. Siegel, Kelleher & Khan, 26 A.D.3d 789, 811 N.Y.S.2d 828 (4th Dep't 2006). But
the line between the two can sometimes be blurry. See Community Board 7 or Borough of Manhattan v. Schaffer, 84
N.Y.2d at 155, 615 N.Y.S.2d at 647, 639 N.E.2d at 4 (1994); Siegel, New York Practice § 261. In Rainbow Hospitality
Management, plaintiff sued defendants for damages. Defendants moved, during trial (see CPLR 4401), to dismiss
the complaint, arguing that plaintiff had no right to relief because plaintiff did not exist when the conduct giving rise
to the action occurred and sustained no injury as a result of that conduct. The Fourth Department rejected plaintiff's
assertion that defendants’ argument was premised on lack of capacity and therefore waived because defendants did
not raise that ground in a pre-answer motion or in their answers, concluding instead that defendants' argument touched
on the legal sufficiency of the complaint. Rainbow Hospitality Management, Inc. v. Mesch Engineering, P.C., 270
A.D.2d at 907, 705 N.Y.S.2d at 766.
Why is the distinction between the two grounds so important? Because, as Rainbow Hospitality Management
illustrates, an objection under CPLR 3211(a)(7) (failure to state a cause of action) can be raised any time in the
litigation, while an objection under CPLR 3211(a)(3) (lack of capacity) must be raised in a pre-answer motion or
in an answer otherwise it is waived. CPLR 3211(e). Fortunately, the practitioner faced with one of these close calls
need not spend much time analyzing which paragraph actually applies; both grounds can be raised in the pre-answer
motion or the answer.
Note that paragraph 3 deals only with the lack of capacity of the plaintiff. If the defendant's capacity is called into
question because the defendant is an infant or operating under a disability, paragraph 5 is the ground for the motion.
See Commentary C3211:18.
C3211:13. Lack of “Standing” as Going to “Capacity.”
As discussed above, CPLR 3211(a)(3) provides that a defendant can seek dismissal of the complaint on the ground
that the plaintiff lacks the “capacity,” i.e., the power, to appear before the court. That provision does not expressly
allow for dismissal based on a plaintiff's lack of “standing.” A plaintiff lacks standing if it does not have a sufficiently
cognizable stake in the outcome of the litigation. Community Board 7 of the Borough of Manhattan v. Schaffer, 84
N.Y.2d 148, 615 N.Y.S.2d 644, 639 N.E.2d 1 (1996). While capacity and standing are conceptually different, Silver
v. Pataki, 96 N.Y.2d 532, 730 N.Y.S.2d 482, 755 N.E.2d 842 (2001), they are treated as synonyms for the purposes
of applying paragraph 3. Wells Fargo Bank Minnesota, N.A. v. Mastropaolo, 42 A.D.3d 239, 837 N.Y.S.2d 247 (2d
Dep't 2007). Therefore, a defendant can challenge a plaintiff's standing by moving to dismiss pre-answer or raising
lack of standing in the answer. Id. Dismissal under CPLR 3211(a)(2) for want of subject matter jurisdiction does not
lie for lack of standing. See id.; Commentary 3211:11.
The practice in federal court is different. There, standing relates to a court's subject matter jurisdiction. See Siegel,
New York Practice § 611 (Connors 5th ed.).
If a plaintiff has standing at the time the action was commenced but transfers its interest in the subject matter of the
suit to another while the action is pending, the plaintiff does not necessarily lose standing. CPLR 1018 provides that,
“[u]pon the transfer of an interest, the action may be continued by or against the original parties unless the court
directs the persons [or entities] to whom the interest is transferred to be substituted or joined in the action.” See Wells
Fargo Bank, N.A. v. Hudson, 98 A.D.3d 576, 949 N.Y.S.2d 703 (2d Dep't 2012).
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Historically, standing has not been a source of significant litigation in New York State courts. But the proliferation of
contested residential mortgage foreclosure actions has created a wellspring of appellate case law addressing standing.
Why is standing such a hot topic in this area? The volume of transfers of notes and mortgages, the complexity of
many mortgage-related transactions, and the sheer number of foreclosure actions, among other factors, have created
an environment conducive to questions on standing. Some clarity on the standing issue in the mortgage foreclosure
realm was provided by the Court of Appeals in Aurora Loan Services, LLC v. Taylor, 25 N.Y.3d 355, 12 N.Y.S.3d 612,
34 N.E.3d 363 (2015) (holding that the note, not the mortgage, is the instrument that conveys standing to a plaintiff).
Paragraph 4
C3211:14. “Other Action Pending,” Generally.
CPLR 3211(a)(4) authorizes dismissal of an action on the ground that there is another one pending involving the
same subject matter. Paragraph 4's purpose is to prevent the consequences of duplicative litigation (e.g., conflicting
judgments, the parties bearing the expense of litigating multiple, similar lawsuits). Note that paragraph 4 authorizes
but does not require dismissal of an action that is similar to another; the provision cautions that a “court need not
dismiss upon th[e] ground [that a similar action is pending] but may make such order as justice requires.” Thus, a
court confronted with a motion to dismiss the action before it in favor of another pending action has discretion to
fashion relief appropriate under the circumstances. See Commentary 3211:17.
Paragraph 4 is available where “there is another action pending between the same parties for the same cause of action
in a court of any state or the United States.” If the other action is pending in a foreign country, the defendant's remedy
would be to seek a stay of the New York action under CPLR 2201, see Commentary 2201:10, or move to dismiss the
New York action under the doctrine of forum non conveniens. See CPLR 327.
A summons and complaint (or an equivalent initiatory paper, such as a petition) must have been served in the other
action, otherwise it is not “another action” within the meaning of CPLR 3211(a)(4). Wharton v. Wharton, 244 A.D.2d
404, 664 N.Y.S.2d 73 (2d Dep't 1997); see John J. Campagna, Inc. v. Dune Alpin Farm Assoc., 81 A.D.2d 633, 438
N.Y.S.2d 132 (2d Dep't 1981). Where, for example, the prior action was commenced using a summons with notice,
CPLR 305(b), and the complaint has not been served, a paragraph 4 motion does not lie. Wharton v. Wharton, supra.
And dismissal under paragraph 4 generally is not appropriate unless the complaint has been served in the present
action. Siegel, New York Practice § 262 (Connors 5th ed.). Why is service of pleadings in both actions so important?
Because it is the pleadings that allow the court to gauge whether the actions involve the same parties and the same
cause of action. Id.
If there is “another action” pending in a New York, federal or sister state court, the next question becomes whether
that action and the present action (i.e. the New York action in which the paragraph 4 motion was made) involve the
same parties and the same cause of action. See Commentary 3211:15. If the other action and the present action do
involve the same parties and the same cause of action, an important issue is which action was commenced first. See
Commentary 3211:16. There is a solid, but rebuttable, presumption that the action that was commenced first will be
the one that will be allowed to proceed. Assuming the other action and the present action are sufficiently similar, the
court has a range of options. See Commentary 3211:17.
CPLR 3211(a)(4) must be raised in a pre-answer motion or asserted in the answer. CPLR 3211(e). The court should
not dismiss an action sua sponte under paragraph 4. Frederick v. Meighan, 75 A.D.3d 528, 905 N.Y.S.2d 635 (2d
Dep't 2010).
There is no federal statutory analog to CPLR 3211(a)(4). Where dismissal is sought in federal court of a federal action
in deference to an action pending in state court, guidance must be sought from the case law. See Bank of America v.
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Sharim, Inc., 2010 WL 5072118 (S.D.N.Y. 2010); see also C. Wright, A. Miller & E. Cooper, et al., 17A Fed. Prac.
& Proc. Juris. § 4247 (3d ed.).
3211:15. Same Parties, Same Cause of Action.
As mentioned above, paragraph 4 seeks to prevent unnecessary duplicative litigation. If the other action and the present
one are not sufficiently similar, there is no need to interfere with either one. Therefore, the court must determine
whether the other action and the present one involve the same parties for the same cause of action.
Initially, it is important to stress that the other action and the present one need not be identical; substantial similarity
will do. The inquiry is whether the following elements of the actions are substantially similar: (1) the parties; (2) the
causes of action; and (3) the relief.
With respect to the parties, there must be substantial identity. Scottsdale Ins. Co. v. Indemnity Ins. Corp. RRG, 110
A.D.3d 783, 974 N.Y.S.2d 476 (2d Dep't 2013); White Light Productions, Inc. v. On the Scenes Productions, Inc., 231
A.D.2d 90, 660 N.Y.S.2d 568 (1st Dep't 1997); see Credit-Based Asset Servicing and Securitization, LLC v. Grimmer,
299 A.D.2d 887, 750 N.Y.S.2d 673 (4th Dep't 2002); K.S. Finance Corp. v. Grand Palace Hotel at the Park, 272
A.D.2d 204, 709 N.Y.S.2d 512 (1st Dep't 2000). The presence of additional parties in one of the actions does not
preclude a finding that the other action and the present one are substantially similar. White Lights Productions, Inc.
v. On the Scene Productions, Inc., supra.
Despite the absence of one common defendant in the actions, there still may be substantial identity of the parties. If,
for instance, the plaintiff, in separate actions, seeks the same damages for the same alleged injuries relating to the
same wrongs from close corporate affiliates. Syncora Guarantee Inc. v. J.P. Morgan Securities, LLC, 110 A.D.3d 87,
970 N.Y.S.2d 526 (1st Dep't 2013).
The causes of action in the other action and the causes of action in the present one are substantially similar if they arise
out of the same wrong or series of wrongs. Rinzler v. Rinzler, 97 A.D.3d 215, 947 N.Y.S.2d 844 (3d Dep't 2012); White
Light Productions, Inc., v. On the Scene Productions, Inc., supra. This is the critical element. Syncora Guarantee Inc.
v. J.P. Morgan Securities, LLC, supra; Scottsdale Insurance Co. v. Indemnity Insurance Corp. RRG, supra. When
reviewing the causes of action in a case, it is important to account for any counterclaims, cross claims, etc., that may
have been interposed, as they count for the purpose of determining whether the causes of action in the two actions
are substantially similar. See Packes v. Cendent Mortgage Corp., 19 A.D.3d 386, 796 N.Y.S.2d 135 (2d Dep't 2005).
The relief sought in the other action and the present one must be the same or substantially the same. White Light
Productions, Inc. v. On the Scene Productions, Inc., supra. That is not the case if the relief sought in one action is
antagonistic or inconsistent with that sought in the other, or the purposes of the actions are entirely different. Id., see
Marcus Dairy, Inc. v. Jacene Realty Corp., 193 A.D.2d 653, 597 N.Y.S.2d 465 (2d Dep't 1993).
If the parties, the causes of action, and the relief sought in the other action are substantially similar to those elements
of the present action, it is on to consider which action was commenced first.
C3211:16. First-In-Time Rule.
Where there are two pending actions involving the same parties and the same causes of action, the court in which
the first action was commenced is the one that ought to adjudicate the dispute. City Trade & Industries, Ltd. v. New
Central Jute Mills Co., 25 N.Y.2d 49, 302 N.Y.S.2d 557, 250 N.E.2d 52 (1969). This is the “first-in-time” rule.
In most jurisdictions, an action is commenced when the initiatory papers are filed with the appropriate clerk. Most
courts in New York have such a commencement-by-filing protocol, see Commentary C304:1, and the federal courts
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look to the filing dates in determining which action came first. See White Light Productions, Inc. v. On the Scene
Productions, Inc., 231 A.D.2d 90, 96, 660 N.Y.S.2d 568 (1st Dep't 1997). The filing dates of the respective actions
are therefore usually the information that will be used to establish priority between the actions. In the event the other
action is pending in a sister state's court, check the law of that state to confirm that it too is a commencement-byfiling jurisdiction.
That an action was commenced first does not mean that it must be the one that is allowed to proceed. The presence of
special circumstances permits a court to depart from the first-in-time rule. The following factors have been identified
in the case law that may inform the court's discretionary determination of whether special circumstances exist.
One, whether the prior action was filed preemptively after the plaintiff in that action learned that the opposing party
intended to commence a case. L-3 Communications Corp v. SafeNet, Inc., 45 A.D.3d 1, 841 N.Y.S.2d 82 (1st Dep't
2007). The law seeks to discourage a race to the courthouse, as such an exercise creates “disincentives to responsible
litigation by discouraging settlements due to fear of a preemptive strike and by providing a tactical advantage to
defendants seeking a more favorable forum for litigation.” Id., 45 A.D.3d at 8, 841 N.Y.S.2d at 88. That the prior
action was brought in the form of a declaratory judgment action may serve as a strong signal that it was commenced
preemptively. Id., 45 A.D.3d at 8-9, 841 N.Y.S.2d at 88-89; see White Lights Productions, Inc. v. On the Scene
Productions, Inc., supra. That the first action was filed preemptively weighs heavily against application of the firstin-time rule and strongly in favor of finding special circumstances. L-3 Communications Corp. v. Safenet, Inc., 45
A.D.3d at 9, 841 N.Y.S.2d at 89.
Two, whether the competing actions were commenced reasonably close in time. Flintkote Co. v. American Mutual
Liability Ins. Co., 103 A.D.2d 501, 505, 480 N.Y.S.2d 742, 745 (2d Dep't 1984), aff'd for reasons stated 67 N.Y.2d
857, 501 N.Y.S.2d 662, 492 N.E.2d 790 (1986); L-3 Communications Corp., v. Safenet, Inc., 45 A.D.3d at 9, 841
N.Y.S.2d at 89. The closer in time the actions were commenced, the greater the likelihood the first-in-time rule will
not be honored if other factors militate in favor of deferring to the subsequently-commenced action.
Three, whether New York has a significant nexus to the dispute. L-3 Communications Corp. v. Safenet, Inc., 45 A.D.3d
at 9, 841 N.Y.S.2d at 89; see Fox Television Stations, Inc. v. Rainbow Broadcasting Limited Partnership, 45 A.D.3d
399, 846 N.Y.S.2d 40 (1st Dep't 2007). The inquiry on this factor “is similar to that undertaken in applying the doctrine
of forum non conveniens--whether the litigation and the parties have sufficient contact with [New York] to justify the
burdens imposed on our judicial system.” Flintkote Co. v. American Mutual Liability Ins., Co., 103 A.D.2d at 506,
480 N.Y.2d at 745-746, aff’d for reasons stated, supra. A New York-centric dispute suggests the New York court
should keep the case; a case with tenuous New York connections should probably be dealt with by the other court.
AIG Financial Products Corp. v. Penncara Energy, LLC, 83 A.D.3d 495, 922 N.Y.S.2d 288 (1st Dep't 2011).
Four, whether one action is further along compared to the other, and, relatedly, whether one party has been more
diligent in prosecuting the action it commenced.
Five, whether one action is more comprehensive than the other. AIG Financial Products Corp. v. Penncara Energy,
LLC, supra.
After considering these factors and any other material facts in the case, the court can ascertain whether the action that
was filed first should keep its priority or whether the later-filed action should take top billing.
Where the other pending action involves the same parties and the same causes of action, and has priority over the
present action, the court must decided whether to dismiss the present action or afford some other form of relief.
C3211:17. Remedies.
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A court has broad discretion in considering whether to dismiss an action under CPLR 3211(a)(4). Whitney v. Whitney,
57 N.Y.2d 731, 454 N.Y.S.2d 977, 440 N.E.2d 1324 (1982). While dismissal of the present action is a potential
disposition, the court is invited to make “such order as justice requires.” The remedies available in a given case depend
on whether the other action is in the same or a different court.
Other Action in Other Court
When the other action and the present action are pending in the same court, e.g., New York State Supreme Court,
the court hearing the present action can direct a disposition of (or otherwise directly affect) the other action. Where,
however, the other action is pending in a federal or sister state court, the court in the present action must tread carefully;
directly affecting the other action is rarely appropriate. As the court in Matter of NYSE Euronext Shareholders/ICE
Litigation, put it: “No judge in one jurisdiction, having found it appropriate to retain a case, has the ability to direct
a judge in another jurisdiction, who has found it appropriate to do the same, to dismiss or stay his or her case.” 39
Misc.3d 619, 626, 965 N.Y.S.2d 278, 283 (Sup. Ct., New York County 2013).
Several remedies have been recognized in the situation where the other action is pending in a federal or sister state
court.
• Stay of the present action (the New York action). This is a common disposition, largely because it is the safest
course of action. The court in the New York action stays the action; the other action proceeds. The stay remedy
has been used where the other action would resolve issues critical in the New York action, ultimately streamlining
the New York litigation, 342 West 30th Street Corp., v. Bradbury, 30 Misc.3d 132(A), 958 N.Y.S.2d 649 (table),
2011 WL 135257 (App Term, 1st Dep't 2011); see AIG Financial Products Corp. v. Penncara Energy, LLC, 83
A.D.3d 495, 922 N.Y.S.2d 288 (1st Dep't 2011); the court in the New York action was concerned that the parties
could not be afforded full relief in the other action, Wells Fargo Bank, N.A. v. Pena, 51 Misc.3d 541, 24 N.Y.S.3d
865 (Sup. Ct., Kings County 2016); see SafeCard Services, Inc. v. American Express Travel Related Services Co.,
Inc., 203 A.D.2d 65, 65-66, 610 N.Y.S.2d 23, 23 (1st Dep't 1994) (“[o]ne alternative [measure] available to a court
faced with a [paragraph 4] motion ... where it appears that the other action may be resolved in a manner which
would not bar further proceedings in New York is to stay the New York action pending resolution of the other
action”); and the court in the New York action found that the New York action should serve as a back-up to the other
action. Allowing a stayed New York action to serve as a back-up is appropriate, among other situations, where the
defendant, who seeks dismissal of the New York action on the ground that another action is pending, has signaled
that it will seek dismissal of the other action for some reasons unrelated to the merits of the dispute, e.g., that the
other action is time-barred, that the court in the other action lacks personal jurisdiction over the defendant. See
Safeguard Services, Inc. v. American Express Travel Related Services, Co., supra; Siegel, New York Practice §
262 (Connors 5th ed.). The stayed back-up action results in the New York court retaining jurisdiction and lending
aid to the parties “if some unforeseen difficulty should arise in connection with the other action.” Flintkote Co. v.
American Mutual Liability, Inc. Co., 103 A.D.2d 501, 507-508, 480 N.Y.S.2d 742, 746 (2d Dep't 1984), aff'd for
reasons stated 67 N.Y.2d 857, 501 N.Y.S.2d 662, 492 N.E.2d 790 (1986).
• Coordination of litigation in different jurisdictions. If the court in the New York action determines that the action
should proceed and the court in the other action determines that its action too should go forward, all is not lost.
The two courts can coordinate the litigations, which “streamlines disclosure, minimizes conflicting rulings, and
avoids burdensome and repetitive deposition appearances.” Robert L. Haig, Commercial Litigation in New York
State Court § 16:2 (4th ed.). A thoughtful discussion of this option can be found in Matter of NYSE Euronext
Shareholders/ICE Litigation, supra. See also Commercial Litigation in New York State Courts §§ 16:1-16:2,
16:10-16:21.
• Dismissal of New York action.
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• Enjoining a party from maintaining the other action. This is the nuclear option; it is rarely done as it directly
interferences with the workings of another jurisdiction's courts. Examples are few. Jay Franco and Sons Inc. v. G
Studios, LLC, 34 A.D.3d 297, 825 N.Y.S.2d 20 (1st Dep't 2006), is one. Certain Underwriters at Lloyds, London
v. Millennium Holdings, LLC, 52 A.D.3d 295, 861 N.Y.S.2d 3 (1st Dep't 2008), is another. Only exceptional
circumstances should lead a New York court to use this remedy. See 180 Siegel's Practice Review 3 (Dec. 2006),
Court Grants P Injunction to Stop D from Prosecuting Action in Sister State (reviewing unusual facts underlying
Jay Franco decision).
Other Action Pending in New York State Court
Where the other action is pending in a New York State court, the present court's options increase. If the actions are
pending in the same court, say Supreme Court (our common example), and the actions involve identical parties, the
court in the present action can directly affect the other action.
A common resolution (and a particularly effective one) is to order the two actions consolidated, which results in the
merger of the separate actions into one. That action will have a single caption, will result in one verdict or decision,
and will conclude in one judgment. Commentary C602:2. Consolidation is generally appropriate where two actions
share common material questions of law or fact and no party would be prejudiced by the union of the actions. See
CPLR 602(a). Having already concluded that the other action and the present action have the same parties and involve
the same cause of action, see Commentary C3211:15, that general standard will likely be satisfied. See Gutman v.
Klein, 26 A.D.3d 464, 811 N.Y.S.2d 413 (2d Dep't 2006).
Consolidation under the main consolidation statute, CPLR 602, ordinarily requires a motion by a party. Because of
the phraseology of paragraph 4, the court has the power to order a consolidation on a CPLR 3211(a)(4) motion even
if no party has asked for it. See John J. Campagna, Inc. v. Dune Alpin Farm Assoc., 81 A.D.2d 633, 438 N.Y.S.2d
132 (2d Dep't 1981).
When consolidation is to be the result in an instance when one action is pending in Supreme Court and the other
action is pending in a different New York court, it would have to be coupled with a removal under CPLR 602(b). The
removal could be made only from a lower court to a higher one--only the Supreme and County Courts have removal
powers under CPLR 602(b)--and it would have to be shown that all of the parties to both actions have been notified.
See Commentary C602:4.
An issue of the venue of the motion might be raised, although venue should not be a problem if all of the parties to
both actions are the same. Assume that X is a party to the other action but not to the instant one. X can reasonably
contend that even if she is notified, she may not be compelled to respond to a motion in a court to whose action she
is not a party. And if she is a party to a Supreme Court action in county A but the motion is made in the action in
the Supreme Court of county B, X can urge that CPLR 2212(a) protects her from the motion. The Court of Appeals
has indicated that as long as notice of the consolidation application is given to all parties to all actions, consolidation
can be made. See Kent Development Co. Inc. v. Liccione, 37 N.Y.2d 899, 340 N.E.2d 740, 378 N.Y.S.2d 377 (1975).
The unfairness of directing a consolidation of actions without notifying all of the parties to all of them and giving
them a chance to be heard is what has to be guarded against, indicates the Court in Kent Development Co. If some of
the parties to the other action are not also parties to the present one, the court can direct one of the parties before it
to give notice--to the as yet unnotified parties to the other action--that the court here is considering a consolidation,
and that it is holding off decision until X date to afford all a hearing. That would give them a chance to address the
matter, and the notice requirement should be satisfied with that. On that notice, every party can be heard on all of
the issues that arise on a consolidation motion.
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If the motion is granted, the questions arise of which county shall be the venue of the consolidated action and what the
sequence shall be of the parties' rights to open and close to the jury. On those matters, see Siegel, New York Practice
§ 128 (Connors 5th ed.); Commentary C602:3.
When removal from a lower court to a higher one under CPLR 602(b) is directed, it is apparently sufficient that the
motion in the higher court includes notice to all of the parties to the lower court suit even though one or more of the
parties may not be parties to the higher court action. This must be so, or a removal under CPLR 602(b) would be
defeated in every instance in which one of the parties in the lower court is not also a party in the higher one, a result
inconsistent with the purpose of CPLR 602(b) and practice under it.
It would also be possible, of course, for the court in county X to condition consolidation on the approval of the court
in the other county, county Y. And again, the party among the several parties to the X action who is also a party in
Y (and who seeks the consolidation) could be directed to make a motion in Y for the conditioned approval, and on
that motion all those parties in Y who are not also parties in X can be given due notice and should have no objections
to motion venue under CPLR 2212(a).
The word “consolidation” used throughout this discussion should be deemed to embrace “joint trial” as an alternative.
Both are authorized under CPLR 602(a) and should therefore be alternatives for the court to use under CPLR 3211(a)
(4). For the technical differences between consolidation and joint trial, see Siegel, New York Practice § 127. And if
the power to consolidate or jointly try, otherwise conferred by CPLR 602(a), is within the court's arsenal under CPLR
3211(a)(4), then so must be the removal power authorized by CPLR 602(b).
When related, unconsolidated actions are pending in the New York State courts in more than one judicial district,
“coordination” of the litigation in those actions may be appropriate. See 22 NYCRR 202.69.
Paragraph 5
C3211:18. Affirmative Defenses Available on Subdivision (a) Motion.
Paragraph 5 contains a grab bag of objections all of which are classified as “affirmative defenses” by CPLR 3018(b).
Most of the affirmative defenses listed in CPLR 3018(b) can support a CPLR 3211(a)(5) motion, but not all. See
Commentary C3211:19.
The affirmative defenses available under paragraph 5 are as follows:
• arbitration and award;
• collateral estoppel;
• discharge in bankruptcy;
• infancy or other disability of the moving party;
• payment;
• release;
• res judicata;
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• statute of limitations; and,
• statute of frauds.
A defendant who wishes to assert one or more of these affirmative defenses must raise the desired defenses in a preanswer motion or the answer. CPLR 3211(e); see Wan Li Situ v. MTA Bus Co., 130 A.D.3d 807, 14 N.Y.S.3d 89 (2d
Dep't 2015). The failure to take either of those steps can lead to a waiver, but, as we discuss in a later section, the
defendant can avoid the waiver by moving to amend the answer. See C3211:58.
Generally speaking, in order to establish that dismissal under a given paragraph 5 affirmative defense is warranted,
the defendant must show that, as a matter of law, the defense on which it is relying bars the plaintiff's action (or
the challenged portion of it). What specifically a defendant must show to discharge that burden will depend on the
particular affirmative defense invoked.
The party opposing the motion (usually a plaintiff) is aided by the rules of decision applicable to a motion to dismiss
under CPLR 3211(a)(5). Those rules require a court to “accept the facts as alleged in the complaint as true, accord
plaintiff the benefit of every possible favorable inference, and determine only whether the facts as alleged fit within
any cognizable legal theory.” Faison v. Lewis, 25 N.Y.3d 220, 224, 10 N.Y.S.3d 185, 187, 32 N.E.3d 400, 402 (2015).
These same rules apply to most other subdivision (a) grounds, most notably paragraphs 1 and 7. See Commentaries
C3211:10, C3211:21. Faison highlights how important those rules are in practice.
In Faison, A and B inherited real property as tenants in common. By a quit claim deed, B conveyed her interest to
C. C subsequently recorded a purported corrective deed, dated December 11, 2000, that included both A and B as
grantors, thus conveying the entire fee to C. C then borrowed money from a bank, providing the bank with a mortgage
encumbering the property. In August 2010, plaintiff, the administrator of A's estate, brought an action against, among
other defendants, B, C and the bank to declare the “corrected” deed and the mortgage null and void. Plaintiff's theory:
A's signature on the “corrected” deed was forged, making that deed and the mortgage void. For their part, B and C
asserted that the “corrected” deed was valid. The bank moved to dismiss the complaint as against it under CPLR
3211(a)(5), arguing that the action was barred by the statute of limitations applicable to fraud actions. See CPLR
213(8).
The trial court granted the motion, and, as is relevant to our discussion, the Second Department affirmed.
The Court of Appeals reversed. It stated that a forged deed is void ab initio--a legal nullity at its inception--as is any
encumbrance on the property based on the forged instrument. Because a forged deed and any encumbrance based on
it are legal nullities, the Court concluded that “a claim against a forged deed is not subject to a statute of limitations
defense.” Faison v. Lewis, 25 N.Y.3d at 226, 10 N.Y.S.3d at 189, 32 N.E.3d at 404. Thus, plaintiff's suit survived the
bank's CPLR 3211(a)(5) motion to dismiss. The Court indulged the assumption that the deed was forged because it
applied those pro-pleader rules listed above (i.e., accept the plaintiff's version of the facts as true, accord the plaintiff
the benefit of favorable inferences). That B and C asserted that the “corrected” deed was valid was of no moment
at this procedural juncture.
Whether a particular defense has been established is dependent on the facts of the case and the law underlying the
defense. Those are matters beyond these Commentaries but certain procedural points relevant to individual grounds
should be highlighted.
The defense of arbitration and award is available only where a dispute has proceeded to arbitration and an award
determining the dispute has been made. See Langemyr v. Campbell, 23 A.D.2d 371, 261 N.Y.S.2d 500 (2d Dep't
1965). Not just any old award will do; “an arbitration award may not serve as the foundation of the defense ... unless

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

76

Rule 3211. Motion to dismiss, NY CPLR Rule 3211

Previous View

that award is subject to confirmation pursuant to CPLR article 75.” Marracino v. Alexander, 73 A.D.3d 22, 23, 897
N.Y.S.2d 555, 556 (4th Dep't 2010). The requirement is not that the award actually be confirmed, a process permitted
by CPLR 7510, but rather that the award be “subject to confirmation.” Whether an award is capable or incapable of
confirmation is a question for the statutes in CPLR article 75 and the case law interpreting them. See Commentaries
to CPLR 7510 and 7511.
If a defendant is sued in court on a claim it believes is arbitrable and wants the matter sent to arbitration, defendant's
remedy is a motion to compel arbitration under CPLR 7503. Siegel, New York Practice § 263 (Connors 5th ed.).
The doctrines of res judicata and collateral estoppel can apply to arbitration awards. See Siegel New York Practice
§ 456. Thus, where an arbitration award is at issue, there may be some overlap between the arbitration and award
ground in paragraph 5, and the res judicata and collateral estoppel grounds. Any concern on counsel's part regarding
the identity of the proper ground can be allayed by raising them all.
Collateral estoppel--issue preclusion--is a popular paragraph 5 ground. The doctrine is based on the notion that its
not fair to permit a party to relitigate an issue decided against the party, and its purpose is to reduce litigation and
conserve scarce court resources. Kaufman v. Eli Lilly and Co., 65 N.Y.2d 449, 455, 492 N.Y.S.2d 584, 588, 482 N.E.2d
63, 67 (1985). On a CPLR 3211(a)(5) motion grounded on collateral estoppel, the movant must establish that the
identical issue was necessarily decided in the prior action and that the previously decided issue is determinative in the
present action. Mahler v. Campagna, 60 A.D.3d 1009, 876 N.Y.S.2d 143 (2d Dep't 2009). If the movant satisfies that
burden, the plaintiff must demonstrate the absence of a full and fair opportunity to contest the prior determination.
Id. Any doubts regarding the preclusive effect of a prior ruling or determination should be resolved in favor of the
party against whom the estoppel would operate, Wal-Mart Stores, Inc. v. United States Fidelity and Guaranty Co.,
11 A.D.3d 300, 784 N.Y.S.2d 25 (1st Dep't 2004).
The “infancy or other disability” ground relates to the defendant's disability. It is a lack-of-capacity type defense; the
defendant does not have the capacity, i.e., the power, to be a party to the lawsuit. Where the claim is that the plaintiff
lacks the capacity to bring suit because of infancy or some other disability, the proper dismissal ground is paragraph
3. See Commentary 3211:12.
With respect to the release ground, a release is a species of contract and therefore governed by the principles of
law applicable to contracts. Aetna Casualty and Surety Co. v. Jackowe, 96 A.D.2d 37, 468 N.Y.S.2d 153 (2d Dep't
1983). Critical questions regarding the formation, construction and enforceability of a release can be answered only
by reference to those principles. For a thorough overview of contract law, generally, and the law related to releases,
specifically, see 2B N.Y. P.J.I.2d 4:1 (2017).
Res judicata--claim preclusion--dictates that “once a claim is brought to a final conclusion, all other claims arising
out of the same transaction or series of transactions are barred, even if based upon different theories or if seeking a
different remedy.” O'Brien v. City of Syracuse, 54 N.Y.2d 353, 357, 445 N.Y.S.2d 687, 688, 429 N.E.2d 1158, 1159
(1981). The doctrine of res judicata is designed to ensure finality, reduce litigation and promote judicial economy.
Xiao Yang Chen v. Fischer, 6 N.Y.3d 94, 810 N.Y.S.2d 96, 843 N.E.2d 723 (2005). A party seeking dismissal on the
res judicata ground must demonstrate the existence of a prior judgment on the merits. Miller Manufacturing Co. v.
Zeiler, 45 N.Y.2d 956, 411 N.Y.S.2d 558, 383 N.E.2d 1152 (1978).
Where the defendant moves to dismiss on the ground that the action is time-barred, the defendant must make a prima
facie showing that the period within which to commence a timely lawsuit has expired. If the defendant makes that
showing, the burden shifts to the plaintiff to raise a question of fact as to whether the action was actually commenced
within the applicable statute of limitations, the statute of limitations has been tolled, or an exception to the limitations
period is applicable. Quinn v. McCabe, Collins, McGeough & Fowler, LLP, 138 A.D.3d 1085, 30 N.Y.S.3d 288 (2d
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Dep't 2016); see Hoosac Valley Farmers Exchange v. AG Assets, Inc., 168 A.D.2d 822, 563 N.Y.S.2d 954 (3d Dep't
1990).
The last ground listed in paragraph 5 is the statute of frauds. The statute requires that certain agreements be reduced
to a writing that reflects the particulars of the transaction, e.g., identifies the parties, states the essential terms of the
agreement, and is signed by the party to be charged. Durso v. Baisch, 34 A.D.3d 646, 830 N.Y.S.2d 327 (2d Dep't
2007). The Pattern Jury Instructions, civil, contains a lengthy review of the statute of frauds. 2B N.Y. P.J.I.2d 4:1(VI)
(D) (2017).
C3211:19. Comparison of Affirmative Defenses of CPLR 3018(b) with Dismissal Grounds of CPLR 3211(a)(5).
CPLR 3018(b) defines “affirmative defense” and lists the main defenses. All of the listed defenses are contained in
paragraph 5 except for three: the culpable conduct of the plaintiff under CPLR article 14-A, facts showing illegality,
and fraud. The affirmative defenses listed in paragraph 5 can be raised by pre-answer motion or in the answer; the
three omitted defenses lack the pre-answer motion option. Or do they?
CPLR 3211(a)(7), which allows for dismissal based on the plaintiff's failure to state a cause of action, can be employed
to direct the defense of illegality at the complaint, at least where the illegality appears on the face of the complaint.
National Recovery Systems v. Mazzei, 123 Misc.2d 780, 475 N.Y.S.2d 208 (Sup. Ct., Suffolk County 1984); see
McCall v. Frampton, 99 Misc.2d 159, 415 N.Y.S.2d 752 (Sup. Ct., Westchester County 1979). Given the manner in
which CPLR 3211(a)(7) has been interpreted by many courts, a defendant wishing to challenge a cause of action on
the ground of illegality may be able to submit evidence in support of its paragraph 7 motion and obtain dismissal
even where the face of the complaint is unblemished by illegality. See Commentaries C3211:23. CPLR 3211(a)(7) is
available too as a means for a defendant to seek dismissal of a cause of action on the affirmative defense of fraud,
provided the fraud can be summarily established on the pre-answer motion. See Commentary C3018:20; see also
Siegel, New York Practice § 263 (Connors 5th ed.). Given the elements of fraud and the heightened burden of the
proof on a claim of it, see 2A N.Y. P.J.I.2d 3:20 (2017), resolution of an affirmative defense of fraud at the pre-answer
stage of an action should be a rare event.
That leaves the defense of the plaintiff's culpable conduct. Can that defense be packaged as a CPLR 3211(a)(7)
motion? Probably not.
That affirmative defense is based on the “culpable conduct [of the plaintiff] claimed in diminution of damages as
set forth in [CPLR article 14-A ].” CPLR 3018(b). CPLR article 14-A is our comparative fault law; it abrogated the
common law doctrine of contributory fault that barred a plaintiff from recovering damages if she was responsible
to any degree for her injuries. Commentary C1411:1. Under CPLR 1411, the statute providing the comparative fault
principle, “the culpable conduct attributable to the [plaintiff], including contributory negligence or assumption of
risk, shall not bar recovery, but the amount of damages otherwise recoverable shall be diminished in the proportion
which the culpable conduct attributable to the [plaintiff] bears to the culpable conduct which caused the damages.”
When triggered, the statute calls for an apportionment of fault between the plaintiff and the defendant. See 1A N.Y.
P.J.I.3d 2:36; 1B N.Y. P.J.I.3d 2:275. Dismissal based on a plaintiff's comparative fault is therefore not authorized
under CPLR 3211(a)(7) or any other procedural device (e.g., summary judgment).
CPLR article 14-A notwithstanding, there are situations in which a plaintiff's conduct may bar her recovery. The lists
is short: where a tort plaintiff's conduct is the sole proximate cause of her injuries; where a plaintiff's injuries are
the direct result of the commission of serious criminal or illegal conduct; where a tort plaintiff is precluded from
recovering by virtue of the doctrine of primary assumption of risk; and where a plaintiff expressly assumed the risk
of the injuries for which she is suing. Commentaries C1411:3. The first three situations are not good candidates for
CPLR 3211(a) treatment. Application of the legal principles barring recovery in those situations is dependent upon
the facts of the particular case and the fact-sensitive question of foreseeability. The last situation, however, may
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provide occasion for a CPLR 3211(a) dismissal. Where the defendant wants to seek dismissal based on the plaintiff's
express assumption of risk, the defendant could invoke paragraph 1 (if the assumption of risk was acknowledged in
a document), 5 (on the basis of the affirmative defense of release), and 7 (failure to state a cause of action). Notice
we did not choose one ground, but all that reasonably may apply.
Paragraph 6
C3211:20. Non-Interposable Counterclaim.
CPLR 3019(a) provides that “[a] counterclaim may be any cause of action in favor of one or more defendants or a
person whom a defendant represents against one or more plaintiffs, a person whom a plaintiff represents or a plaintiff
and other persons alleged to be liable.” The law therefore allows a defendant to assert any cause of action it has against
the plaintiff; the counterclaim need not bear any relation to the plaintiff's cause of action.
As an affirmative claim, a counterclaim can be challenged by a plaintiff on any relevant ground listed in subdivision
(a). See Commentary C3211:4. Paragraph 6 provides one more dismissal tool to a plaintiff who is subject to a
counterclaim. Under paragraph 6, the plaintiff may seek dismissal of the counterclaim on the basis that it may not be
interposed in the action. A motion under this paragraph must be raised in a pre-answer motion or taken by answer,
otherwise it is waived.
What is the meaning of this counterclaim-may-not-properly-be-interposed ground? Didn't we say above that a
defendant may assert as a counterclaim any cause of action it has against a plaintiff? The defendant can do so, provided
the counterclaim is against the plaintiff in the capacity in which she sued the defendant. That is to say, “[w]hen a
plaintiff sues in a particular capacity, that is generally the only capacity in which the plaintiff can be counterclaimed
by the defendant.” Commentary C3019:3, at 393 (main volume). This is the pre-CPLR “capacity” rule and, CPLR
3019(a)’s broad language notwithstanding, it lives today and is given force by CPLR 3211(a)(6). See Commentary
C3019:3; Siegel, New York Practice § 264 (Connors 5th ed.); see also Ehrlich v. American Moninger Greenhouse
Manufacturing Corp., 26 N.Y.2d 255, 309 N.Y.S.2d 341, 257 N.E.2d 890 (1970).
Under the “capacity” rule, a paragraph 6 dismissal would seem to be appropriate in the following scenarios:
• The plaintiff is the executor of a decedent's estate and brought suit in that capacity, and the defendant asserted a
counterclaim against the plaintiff in her personal capacity.
• The plaintiff is a trustee and brought suit in that capacity, and the defendant asserted a counterclaim against the
plaintiff in her personal capacity.
• The plaintiff, who happens to be the guardian of another's person and property, sued the defendant in plaintiff's
personal capacity, and the defendant asserted a counterclaim against the plaintiff as guardian.
CPLR 3211(a)(6) has also been employed where a defendant interposed a counterclaim in violation of a provision
of a contract between the parties that barred counterclaims. New York Merchants Protective Co. v. Raia, 5 Misc.3d
1011(A), 798 N.Y.S.2d 711 (table), 2004 WL 2532294 (Dist. Ct., Nassau County 2004).
Dismissal in New York Merchants Protective Co. may have been appropriate too under CPLR 3211(a)(1) and (7). If
the plaintiff has any doubt regarding which ground to use to challenge a counterclaim, she should raise paragraph 6
and any other plausible grounds.
Note that “there is no authority under the CPLR to dismiss an otherwise valid counterclaim merely because it is not
convenient to have it present in the case. Such authority did exist under prior law, but the worst that can befall such
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a counterclaim under the CPLR is a severance, sending it off as a separate action.” Siegel, New York Practice § 264
(internal footnote omitted).
Paragraph 7
C3211:21. Failure to State a Cause of Action, Generally.
Paragraph 7 is one of the most commonly used dismissal grounds under CPLR 3211(a) and one of the most important
procedural statutes in litigation. CPLR 3211(a)(7) provides that a defendant may seek judgment dismissing the
complaint on the ground that it fails to state a cause of action. The defendant is free to attack the entire complaint or
target one or more of the specific causes of action. The motion for failure to state a cause of action is no stranger in
New York practice; it is an incarnation of the common law demurrer with a modern name and, as discussed below,
a bit more potency. See Commentary C3211:23.
There are certain fundamental rules of decision associated with the CPLR 3211(a)(7) motion. These rules (applicable
to most CPLR 3211 motions) should be reviewed--if not already committed to memory--before a motion to dismiss for
failure to state a cause of action is made or opposed. Here they are: the pleadings must be given a liberal construction,
the allegations accepted as true, and the plaintiff accorded every possible favorable inference. Chanko v. Am. Broad.
Companies Inc., 27 N.Y.3d 46, 52, 29 N.Y.S.3d 879, 883, 49 N.E.3d 1171, 1175 (2016).
The party opposing a CPLR 3211(a)(7) motion may want to request an opportunity to gather evidence before the
court determines the motion, see Commentary C3211:46, a chance to replead, see Commentary C3211:60, or both.
For the edification of federal practitioners, CPLR 3211(a)(7) is analogous to the dismissal ground contained in Rule
12(b)(6) of the Federal Rules of Civil Procedure. The federal terminology is “failure to state a claim upon which relief
can be granted.” The most apparent difference is the federal use of the word “claim” vis-a-vis the New York phrase
“cause of action.” Although it is sometimes asserted that there is a difference between the two phrases, see, e.g., Garcia
v. Hilton Hotels Intern., 97 F.Supp. 5 (D.C. Puerto Rico 1951), it is difficult at best to devise an explanation of what the
difference is. For practical purposes, federal practitioners will run into few pitfalls if they apply their understanding
of the federal “claim” to the New York phraseology of “cause of action”. And vice versa. (Note, however, that in the
wake of Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009) and Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007), a federal pleading is subject to greater scrutiny on a rule
12(b)(6) motion than a New York State court pleading encounters on a CPLR 3211(a)(7) motion. See Robert L. Haig,
Commercial Litigation in New York State Courts, § 12.28 [4th ed.]).
CPLR 3211(a)(7) poses a number of questions. These will be treated seriatim.
Allegations Sufficient for Pleading in Supreme Court May Not Suffice for Court of Claims Pleading
In a major decision on pleadings in the Court of Claims, Lepkowski v. State, 1 N.Y.3d 201, 770 N.Y.S.2d 696, 802
N.E.2d 1094 (2003), the Court of Appeals gave a strict construction to the pleading requirements of § 11(b) of the
Court of Claims Act.
It does not take much to satisfy as a pleading in the Supreme Court. In a deliberate endeavor to escape the rigidities
of common law pleadings, the CPLR long ago relaxed things. See CPLR 3013 and 3014.
Sections 8, 10, and 11 of the Court of Claims Act are a different world, made much more demanding because of the
State's sovereign immunity and the need for the State to waive that immunity before suit may be brought against it.
The State has long since waived the immunity, in § 8 of the act, but, stressed the Court of Appeals in Lepkowski,
with the proviso that “the claimant complies with the limitations” imposed by, among other things, §§ 10 and 11 of
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the act. See the general discussion of the requirements for pleadings in the Commentaries following CPLR 3013 and
3014, and the more specific discussion of Court of Claims pleadings in Commentary C3013:15A; see also Kolnacki
v. State, 8 N.Y.3d 277, 832 N.Y.S.2d 481, 864 N.E.2d 611 (2007).
C3211:22. Does Paragraph 7 Replace Common Law Demurrer?
Under the common law demurrer, the defendant conceded the truth of every factual allegation made by the plaintiff
but contended that, even so, the complaint stated no cause of action cognizable under the law. The defendant could
not submit evidence to contest the plaintiff's factual allegations. (A remedy in some instances was to answer and then
move for summary judgment under the predecessor of CPLR 3212, an alternative still available under the CPLR.)
Thus, the function of the demurrer was narrow: test the facial sufficiency of a pleading.
Like the common law demurrer, a CPLR 3211(a)(7) motion can be used to test the facial sufficiency of a pleading.
Thus, the paragraph 7 motion is useful in disposing of actions in which the plaintiff has not stated a claim cognizable
at law, and actions in which the plaintiff has identified a cognizable cause of action but failed to assert a material
allegation necessary to support the cause of action. See Basis Yield Alpha Fund (Master) v. Goldman Sachs Group,
Inc., 115 A.D.3d 128, 980 N.Y.S.2d 21 (1st Dep't 2014).
A plaintiff confronted with a motion addressed to the adequacy of her pleading has the option to submit an affidavit
or other evidence in opposition to the motion to augment the allegations in the pleading or otherwise rehabilitate it.
Rovello v. Orofino Realty Co., 40 N.Y.2d 633, 389 N.Y.S.2d 314, 357 N.E.2d 970 (1976). The plaintiff should avail
herself of that opportunity, especially if she perceives any weaknesses within the four corners of her pleading.
Where a defendant has challenged the facial sufficiency of a complaint, the court's inquiry is limited to determining
whether, applying the familiar rules of decision applicable to CPLR 3211(a) motions (see Commentary C3211:21),
the allegations and any evidence submitted by the plaintiff have stated a claim cognizable at law. “In the context of
CPLR 3211(a)(7), the word ‘stated’ means pleaded: Do the allegations, liberally construed and viewed in the light
most favorable to the plaintiff, plead a cognizable claim?” Higgitt, CPLR 3211(a)(1) and (a)(7) Dismissal Motions-Pitfalls and Pointers, 83 New York State Bar Journal 32, 33 (Nov./Dec. 2011) (internal footnote omitted). Whenever
the plaintiff's allegations and evidence, taken as true, do state a cause of action, it is plain that a paragraph 7 motion
unsupported by affidavits or other extrinsic proof will fail.
When the CPLR 3211(a)(7) movant omits affidavits and other proof and limits her challenge to the facial allegations of
the pleading, she must be aware of the great liberalization that pleadings have undergone under the CPLR. Technicality
has been largely removed. If from the four corners of the pleading, regardless of its form and draftsmanship, factual
allegations can be discerned which, taken together, manifest any claim cognizable under the law, the pleading does
state a cause of action and the motion will fail. These conclusions derive from a study of the Advisory Committee's
intentions, which were implemented by the courts. See Foley v. D'Agostino, 21 A.D.2d 60, 248 N.Y.S.2d 121 (1st
Dep't 1964). The practitioner would do well to note this before attempting to defeat a cause of action under paragraph
7 on the basis that it is deficient on its face. Even if the theory it purports to be based on is wrong, the existence of
any other theory that would qualify the allegations as a “cause of action” will suffice to defeat the motion.
C3211:23. Attacking a Claim Valid on Its Face.
As discussed above, one function of CPLR 3211(a)(7) is to permit a defendant to seek dismissal of a complaint on
the ground that it does not state--that is, plead--a cause of action. But is that its only function? Can a defendant use
evidence on a CPLR 3211(a)(7) motion to attack a well-pleaded cause of action and obtain dismissal based on that
evidence?
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After many decades on the civil procedure scene, one would think that the role of this critical litigation device would
be well-defined. But it is not. Here is the relevant history, as traced in a prior treatment of the subject. See Higgitt,
High Court Signals a Potential Change in Practice With CPLR 3211(a)(7), Aug. 5, 2013 N.Y.L.J. at 4.
CPLR 3211(a)(7) was part of the original CPLR, which became effective on September 1, 1963. Paragraph 7’s
language has remained the same over the years: “A party may move for judgment dismissing one or more causes of
action asserted against him [or her] on the ground that: … the pleading fails to state a cause of action”.
The Court of Appeals’ first major decision on CPLR 3211(a)(7) came in Rovello v. Orofino Realty Co., 40 N.Y.2d
633, 389 N.Y.S.2d 314, 357 N.E.2d 970 (1976). While stressing that the principal function of an (a)(7) motion is to
ascertain whether a complaint states, i.e., pleads, a cognizable cause of action, the Court observed that “affidavits
submitted by the defendant [on a (a)(7) motion] will seldom if ever warrant [dismissal] unless ... the affidavits establish
conclusively that plaintiff has no cause of action” (id. at 636 [emphasis added]). Although the Rovello Court noted
that “defendants’ affidavits present[ed] a seemingly strong defense,” it concluded that the subject complaint did state
a cause of action and directed that the motion to dismiss be denied. Rovello, though, opened the door--albeit only in
narrow circumstances--for dismissals under CPLR 3211(a)(7) based on evidence.
The Court's next pronouncement on the subject came approximately one year later in Guggenheimer v. Ginzberg (43
N.Y.2d 268, 401 N.Y.S.2d 182, 372 N.E.2d 17 [1977]). The Guggenheimer Court stated that:
[w]hen evidentiary material is considered, the criterion is whether the proponent of the pleading has a cause of action, not
whether he [or she] has stated one, and, unless it has been shown that a material fact as claimed by the pleader to be one is
not a fact at all and unless it can be said that no significant dispute exists regarding it ... dismissal should not eventuate (id.
at 275, 401 N.Y.S.2d at 185, 372 N.E.2d at 20-21).
The Court found that the essential facts in the complaint before it were not “negated beyond substantial question
by the affidavits submitted ... so that it might be ruled that the pleader does not have the causes of action” (id.).
The “establish[es] conclusively” test articulated in Rovello just 14 months prior was not mentioned. Guggenheimer's
“no significant dispute/negate beyond substantial question” test appears broader than Rovello's “establish[es]
conclusively” test, permitting a defendant to obtain dismissal with convincing--but not conclusive--evidence. See also
Godfrey v. Spano, 13 N.Y.3d 358, 892 N.Y.S.2d 272, 920 N.E.2d 328 (2009) and Lawrence v. Graubard Miller, 11
N.Y.3d 588, 873 N.Y.S.2d 517, 901 N.E.2d 1268 (2008), both of which appear to endorse the Rovello standard.
In light of the mixed signals sent by Rovello and Guggenheimer, the Appellate Division has grappled with the
appropriate standard to apply on a CPLR 3211(a)(7) motion that is supported by evidence. Some courts have said
the only question on a motion to dismiss for failure to state a cause of action is whether the complaint pleads a cause
of action. See, e.g., Henbest & Morrisey Inc. v. W.H. Ins. Agency Inc., 259 A.D.2d 829, 686 N.Y.S.2d 207 (3d Dep't
1999). Other courts have said that a CPLR 3211(a)(7) motion serves a broader function: to challenge a complaint
that states a cause of action with evidence undercutting the plaintiff's allegations. Phrased differently, dismissal under
CPLR 3211(a)(7) may be appropriate when, on the facts adduced by the defendant, the plaintiff does not have a cause
of action. But courts of this view are divided into two camps: one asks whether the defendant's evidence conclusively
establishes that the plaintiff does not, in fact, have a cause of action (the Rovello standard), the other asks whether
the defendant's evidence negates beyond substantial question an essential fact on which the plaintiff’s action rests
(the Guggenheimer standard).
In 2013, the Court of Appeals decided Miglino v. Bally Total Fitness of Greater New York, Inc., 20 N.Y.3d 342, 961
N.Y.S.2d 364, 985 N.E.2d 128 (2013), an opinion that had the potential to end this long-running debate. In relevant
part, the Court considered whether a health club was entitled to dismissal under CPLR 3211(a)(7) of a common law
negligence cause of action asserted by the estate of a club patron who died after experiencing cardiac arrest on the
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club's premises. The gist of that cause of action was that the health club breached its duty of care to persons struck
down by cardiac arrest while on the club's premises by failing to employ or properly employ life-saving measures to
the decedent. The health club moved to dismiss that cause of action under CPLR 3211(a)(7). In support of that motion,
the health club submitted the affidavit of an employee who rendered aid to the decedent. The employee described his
training and the actions he and other club personnel took to assist the decedent. The motion was denied by the trial
court and the Second Department affirmed.
The Court of Appeals affirmed the Appellate Division's order, writing, in pertinent part, that:
“Bally has moved to dismiss under CPLR 3211(a)(7), which limits us to an examination of the pleadings to determine whether
they state a cause of action. Further, we must accept facts alleged as true and interpret them in the light most favorable
to plaintiff; and, as Supreme Court observed, plaintiff may not be penalized for failure to make an evidentiary showing in
support of a complaint that states a claim on its face....
“Here, the complaint asserts that Bally did not ‘employ or properly employ life-saving measures regarding [the decedent]’
after he collapsed. Bally's motion is supported by affidavits that contradict this claim, by purporting to show that the minimal
steps adequate to fulfill a health club's limited duty to a patron apparently suffering a coronary incident--i.e., calling 911,
administering CPR and/or relying on medical professionals who are voluntarily furnishing emergency care--were, in fact,
undertaken. But, as noted before, this matter comes to us on a motion to dismiss, not a motion for summary judgment. As a
result, the case is not currently in a posture to be resolved as a matter of law on the basis of the parties’ affidavits, and [the
plaintiff] has at least pleaded a viable cause of action at common law.” 20 N.Y.3d at 351, 961 N.Y.S.2d at 370, 985 N.E.2d
at 134 (internal citation omitted).
One view is that Miglino did not change the law under CPLR 3211(a)(7), and a defendant is still free to submit
evidence in support of a motion to dismiss in an effort to establish that, on the facts, the plaintiff does not have a cause
of action. Another view of Miglino is that the Court of Appeals no longer permits a defendant to obtain dismissal
under CPLR 3211(a)(7) based on evidence the defendant submits in support of the motion. The reasoning for the
second view is as follows: the defendant in Miglino sought dismissal under CPLR 3211(a)(7) and relied on evidence;
the Court of Appeals acknowledged that the defendant submitted evidence, but stressed that the only inquiry at the
CPLR 3211 stage was whether the complaint states a cause of action; the Court affirmed the denial of the motion to
dismiss because the plaintiff “at least pleaded a viable cause of action”; therefore, the Court must have concluded that
dismissal under CPLR 3211(a)(7) based on a defendant's evidence is not permitted. See Higgitt, High Court Signals
a Potential Change in Practice With CPLR 3211(a)(7), supra; see also Connors, Courts Reconsider Rule Permitting
Use of Affidavits on CPLR 3211(a)(7) Motion, N.Y.L.J., Jan. 20, 2015 at 3 (reviewing CPLR 3211[a][7], Rovello, and
Miglino, and concluding that “the courts should not permit consideration of defendant's factual affidavits on a CPLR
3211[a][7] preanswer motion to dismiss unless the court elects to treat the motion as one for summary judgment under
CPLR 3211[c].”).
A construction of paragraph 7 that limits its role to a pleading motion is consistent with the legislative history of
the CPLR (Higgitt, CPLR 3211[a][7]: Demurrer or Merits-Testing Device?, 73 Alb.L.Rev. 99 at 102), and the plain
language of that paragraph (“the pleading fails to state a cause of action”). That construction also prevents paragraph
7 from becoming a “super” ground for dismissal that crowds-out the others. (The “documentary evidence” ground in
CPLR 3211[a][1] has little to no role to play if the movant can rely on evidence to support her motion to dismiss for
failure to state a cause of action. Higgitt, CPLR 3211(a)(1) and (a)(7) Dismissal Motions--Pitfalls and Pointers, 83
New York State Bar Journal 32 at 34, n.30.) We note too that while CPLR 3211(a)(7) authorizes dismissal of a cause
of action for failure to state a cause of action, subdivision (b) allows for dismissal of a defense if it is not stated or
has no merit. The Legislature seemed to make a deliberate determination to allow for a merits-based dismissal in one
situation (subdivision [b]) but not in the other ([a][7]). And, absent conversion of a CPLR 3211(a) motion into one
for summary judgment (see subdivision [c]), shouldn't the parties be allowed to assume that the focus of the court's
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inquiry is on the sufficiency of the pleading and not on the merits? See Four Seasons Hotels v. Vinnik, 127 A.D.2d
310, 515 N.Y.S.2d 1 (1st Dep't 1987).
But we digress, for all four Departments have concluded that Miglino did not change the law, with the Fourth
Department expressly considering--and rejecting--the contention “that Miglino fundamentally changed the parameters
of CPLR 3211(a)(7) and effectively barred the consideration of any evidentiary submissions outside of the four corners
of the complaint.” Liberty Affordable Housing, Inc. v. Maple Court Apartments, 125 A.D.3d 85, 88, 998 N.Y.S.2d
543, 545 (2015); see, e.g., Clarke v. Laidlaw Transit, Inc., 125 A.D.3d 920, 5 N.Y.S.3d 138 (2d Dep't 2015); Marston
v. General Electric Co., 121 A.D.3d 1457, 995 N.Y.S.2d 646 (3d Dep't 2014); Basis Yield Alpha Fund (Master) v.
Goldman Sachs Group, Inc., 115 A.D.3d 128, 980 N.Y.S.2d 21 (1st Dep't 2014). The Liberty Affordable Housing Court
reasoned that “Miglino is properly understood as a straightforward application of Rovello’s long-standing framework”;
the cause of action for common law negligence in Miglino was not in a posture to be resolved by the health club’s
evidence because that evidence was insufficiently conclusive, not because it was categorically inadmissible. 125
A.D.3d at 91, 998 N.Y.S.2d at 547.
C3211:24. Result in Multi-Claim Case.
When the complaint states several causes of action, the movant must address a CPLR 3211(a) motion to the specific
cause of action objected to. This is as true of paragraph 7 as it is of any other ground. If all of the alleged causes of
action are defective, and the movant can show as much, the motion can of course succeed against them all. If less
than all are defective, however, the movant should single out the defective ones and address the motion to them.
Note that “a motion to dismiss for failure to state a cause of action will be denied in its entirety where the complaint
asserts several causes of action, at least one of which is legally sufficient and where the motion is aimed at the pleading
as a whole without particularizing the specific causes of action sought to be dismissed.” Long Island Diagnostic
Imaging, P.C. v. Stony Brook Diagnostic Associates, 215 A.D.2d 450, 452, 626 N.Y.S.2d 828, 829 (2d Dep't 1995);
see Great Northern Associates, Inc. v. Continental Casualty Co., 192 A.D.2d 976, 596 N.Y.S.2d 938, 940 (3d Dep't
1993). But when “a motion to dismiss for failure to state a cause of action particularizes each of the claims in the
complaint, even though it is nominally addressed to the complaint as a whole, the court should treat that motion as
applying to each individual cause of action alleged.” Gamiel v. Curtis & Riess-Curtis, P.C., 16 A.D.3d 140, 141, 791
N.Y.S.2d 78, 79 (1st Dep't 2005). This allows the court to sustain the good causes of action and dismiss the bad ones,
narrowing the issues in the case and streamlining the litigation.
When only a single cause of action is stated, the opening language of CPLR 3211(a) might suggest that the motion is
available only as against the entire claim and not merely to a part of it. The motion is available as to any severable part
of a single claim, however, whether it relates only to the relief clause or to some part of the theory or theories sued on.
C3211:25. Demanding Wrong Relief Inconsequential.
As long as the allegations taken from the complaint as a whole manifest that the plaintiff has a cause of action on
which some kind of relief may be granted, it is of no moment on a paragraph 7 motion that the wrong relief was
asked for. See O'Reilly v. Cahill, 50 Misc.2d 629, 271 N.Y.S.2d 29 (Sup. Ct., New York County 1966), rev'd on other
grounds 28 A.D.2d 527, 280 N.Y.S.2d 338 (1st Dep't 1967). The remedy of the plaintiff who has a claim but has
asked for relief unresponsive to it is to move under CPLR 3025(b) for leave to amend the relief clause. If the time
for amending as of course, i.e., without leave of court, is still open under CPLR 3025(a), the plaintiff may amend
without the need of a motion.
C3211:26. Time to Make Paragraph 7 Motion.
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Paragraph 7 is one of the three CPLR 3211(a) paragraphs (the other two being paragraphs 2 and 10) that will support a
CPLR 3211 dismissal motion made at any time. (See Commentary C3211:49.) For that reason, and because a movant
is allowed to submit evidence in support of her motion, there are four different classes of CPLR (a)(7) motions: (1)
a pre-answer motion unsupported by evidence, (2) a pre-answer motion supported by evidence, (3) a post-answer
motion unsupported by evidence, and (4) a post-answer motion supported by evidence. The courts have applied the
same rules of decision to an (a)(7) motion regardless of whether it was made pre-or post-answer. See Hendrickson
v. Philbor Motors, Inc., 102 A.D.3d 251, 955 N.Y.S.2d 384 (2d Dep't 2012); see also Chenago Contracting, Inc. v.
Hughes Associates, Landscape Architects PLLC, 128 A.D.3d 1150, 8 N.Y.S.3d 724 (3d Dep't 2015).
As a matter of practice, of course, it is advisable for the movant who depends on paragraph 7 to make the motion
before answering for the simple reason that if it prevails there will be no need to answer. If the answer has already
been served when the motion is made, however, the answer is among the papers that the court can consider on the
motion. See Hamilton Printing Co. v. Ernest Payne Corp., 26 A.D.2d 876, 273 N.Y.S.2d 929 (3d Dep't 1966).
When the motion is made after answer and is based not on the face of the pleading but on extrinsic proof, the movant
would often do better to move for summary judgment under CPLR 3212. A disposition under that provision will
ordinarily carry the full effect of res judicata, while a CPLR 3211(a)(7) disposition may or may not. (See Commentary
C3211:63.)
The practitioner who without good reason postpones a paragraph 7 motion may be courting unnecessary trouble.
Technically, the movant can make the motion even as late as when the trial opens, but the suspicions of the trial judge
are bound to be aroused. Why has a motion that could have put an early end to the litigation been delayed until the
trial, with all parties put to the burden of pretrial preparation in the interim? Although the motion still lies at that time
and would have to be entertained, the delay may, perhaps only unconsciously, influence the trial judge's disposition
of it. The movant should have ready--whether called upon to use them or not--good reasons for the delay, such as that
the proof needed for the motion became available only recently.
C3211:27. Paragraph 7 as Catch-All Ground.
In the comparison made between what CPLR 3018(b) labels as affirmative defenses on the one hand and what CPLR
3211(a) affords as grounds for a motion to dismiss on the other, it is pointed out that paragraph 7 can sometimes be
used to make available as a motion ground an affirmative defense not explicitly contained in the CPLR 3211(a) list.
See Commentary C3211:19. “Illegality” is a prime example. The movant who can show the defect to be something
that affects the merits of the cause of action, as illegality would, can make the defect a basis for a motion to dismiss
under paragraph 7.
It has also been shown that paragraph 7 may overlap (supersede may, in some instances, be a better word) other
paragraphs of CPLR 3211(a), in which case the objection can be based on both the other paragraph and paragraph 7
together. See, e.g., Commentaries C3211:12 and 18. Paragraph 7 would not be superfluous in such an instance, for
the reason that a motion under paragraph 7 may be made at any time, CPLR 3211(e), while the grounds in most of
the other paragraphs must be exploited by a motion before the answer is served. Additionally, all types of evidence
are permitted on a motion to dismiss for failure to state a cause of action. These benefits may prove helpful in a given
case-at least in the eyes of the movant.
As to the interplay between CPLR 3211(a)(7) and (a)(1) (dismissal based on “documentary evidence”), see Higgitt,
CPLR 3211(a)(1) and (a)(7) Dismissal Motions--Pitfalls and Pointers, 83 New York State Bar Journal 32, 34-35
(Nov./Dec. 2011).
Paragraph 8
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C3211:28. Lack of Personal Jurisdiction.
Subject matter jurisdiction, covered above (see Commentary C3211:11), asks whether a particular court has the
authority to hear and resolve a particular type of action. Personal jurisdiction asks whether the court, under the
particular facts of the case, has the power to render a judgment binding on the defendant herself. Personal jurisdiction
is one of three forms of jurisdiction over persons, property and status, the other two being in rem and quasi in rem
(more on these two forms of jurisdiction below). See Commentary C301:1. Personal (or in personam) jurisdiction
over a defendant allows the court to adjudicate the defendant's liability or obligation to the plaintiff, and adjudge that
the defendant is personally liable or responsible for the relief awarded in the action. Id.
Personal jurisdiction has three elements: (1) a basis for the exercise of jurisdiction over the defendant (i.e., general
jurisdiction over the defendant or specific [a/k/a long arm] jurisdiction over her); (2) notice to the defendant of the
action; and (3) proper commencement of the action. See Siegel, New York Practice §§ 58, 63 (Connors 5th ed.). All
must be present for a court to obtain personal jurisdiction over a defendant. (Although a defendant may waive an
objection to a defect relating to personal jurisdiction.).
CPLR 3211(a)(8) is the device that allows a defendant to seek dismissal of an action on the ground that the court
lacks personal jurisdiction over her. She can use paragraph 8 to raise any defect relating to personal jurisdiction. The
defendant may claim that no basis exists to call her before a New York court--that is to say, the defendant is not subject
to the jurisdiction of the New York courts, generally, and is not subject to their jurisdiction for the purposes of the
particular action in which she was named a defendant. See Commentaries C301:2-10; C302:1-15; Siegel, New York
Practice §§ 66, 80-89. The defendant may assert that she was not served with the initiatory papers, that they were
served defectively, or that they were served in an unauthorized manner. The defendant may complain that the action
was not properly commenced.
Because of the waiver provisions of subdivision (e), a defendant must carefully consider when and how to raise
defenses related to lack of personal jurisdiction. See Commentary C3211:55.
Paragraph 8 should not be confused with paragraph 9, which addresses those two other forms of jurisdiction over
persons, property and status: in rem and quasi in rem. Any uncertainty on the part of the defendant regarding the
category of jurisdiction on which the plaintiff is relying should be resolved by invoking both paragraphs and leaving
it to the court to determine which category ultimately applies. See Commentary C3211:31.
Under paragraph 8, where the defendant duly raises a lack of personal jurisdiction defense, the plaintiff bears the
burden of proof on the issue of whether such jurisdiction exists. Shore Pharmaceutical Providers, Inc. v. Oakwood
Care Center, Inc., 65 A.D.3d 623, 885 N.Y.S.2d 88 (2d Dep't 2009).
The plaintiff may need discovery on jurisdiction-related issues, particularly regarding whether a basis exists for the
New York court to impose its jurisdiction on the defendant. Questions on this front sometimes arise when a plaintiff
claims that a defendant is amenable to suit in New York under our longarm jurisdiction statute (CPLR 302). The
plaintiff can request that the court afford her an opportunity to conduct jurisdictional discovery before determining
the motion to dismiss. See Commentary C3211:46.
C3211:29. Jurisdictional Basis Depending on Complaint.
Certain unique problems can arise in a case when the summons was served without an accompanying complaint,
which is permissible under CPLR 305(b) and 3012, and the defendant moves to dismiss under paragraph 8 before
the complaint is served. If service was purportedly made within New York and the defect relates to the mechanics
of service, the motion should lie immediately and can be disposed of promptly. (In that instance the motion would
be to dismiss “the action,” since one cannot move to dismiss a non-existent complaint.) But when the summons is
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served outside the State and the defendant contends not that the method of service was defective, but rather that the
court lacks a basis for extraterritorial jurisdiction, it may be impossible for the court to determine the question until
the complaint is served.
If the extraterritorial jurisdictional basis relied on is the fact that the defendant is a New York domiciliary, see CPLR
313, affidavits should be adequate to determine the domiciliary status and the paragraph 8 motion should lie before
service of the complaint. But if the basis is longarm jurisdiction under CPLR 302, the issue of whether the basis exists
depends on geographical factors connected with the cause of action, and the cause of action cannot be seen until the
complaint is served. For this reason, the motion to dismiss for lack of personal jurisdiction in such a case should
await service of the complaint. Fraley v. Desilu Productions, Inc., 23 A.D.2d 79, 258 N.Y.S.2d 294 (1st Dep't 1965)
(denying motion to dismiss made before service of complaint, without prejudice to renewal after service).
The moral is that a defendant served outside New York with a summons but not the complaint ought to limit her
next step to demanding a copy of the complaint. Nothing is lost by so doing: a defendant who demands a complaint
after being served with the summons has 20 days after the complaint is finally served in which to answer or move
against it. See CPLR 3012(b).
Paragraph 9
C3211:30. Lack of Rem Jurisdiction.
In rem and quasi in rem jurisdiction are predicated on the presence of property (or some other res) in the State. The
plaintiff in an action founded on in rem jurisdiction is asserting an interest in a particular thing. Majique Fashions, Ltd.
v. Warwick & Co., Ltd., 67 A.D.2d 321, 326, 414 N.Y.S.2d 916, 919 (1st Dep't 1979) (“In rem jurisdiction ... involves
an action in which a plaintiff is after a particular thing, rather than seeking a general money judgment, that is, [s]he
wants possession of the particular item of property, or to establish h[er] ownership or other interest in it, or to exclude
the defendant from an interest in it.”). The plaintiff in a quasi in rem action wants a money judgment but cannot get
personal jurisdiction over the defendant. So, the plaintiff looks to the defendant’s in-State property. By employing
the provisional remedy of attachment, the plaintiff can pursue her cause of action against the defendant and, if the
plaintiff prevails in the action, the attached property will be applied toward the judgment. Commentary C314:4. The
utility of quasi in rem jurisdiction is not what it once was, but that form of rem jurisdiction is still available under the
right set of circumstances. See Banco Ambrosiano, S.P.A. v. Artoc Bank & Trust Limited, 62 N.Y.2d 65, 476 N.Y.S.2d
64, 464 N.E.2d 432 (1984).
Paragraph 9 affords a ground for dismissal when service has been made under CPLR 314 or 315, the provisions
governing in rem and quasi in rem actions. Whenever it is clear that the plaintiff is not claiming personal jurisdiction,
but is bringing the action solely on a rem foundation, and the defendant can show that even rem jurisdiction does not
exist--whether for lack of service or the fact that the res is not in New York or for any other reason that divests rem
jurisdiction--the defendant's weapon is the motion to dismiss under CPLR 3211(a)(9).
Reliance on paragraph 9 exclusively is usually possible only when the plaintiff is not even making an argument that
there is personal jurisdiction--when personal jurisdiction, in other words, is not in the picture at all--and when the
defendant believes she can also show that not even the claimed rem jurisdiction exists. In any other situation it may
be inappropriate for the defendant to rely solely on paragraph 9. If the defendant has any doubt whatever about the
category of jurisdiction plaintiff claims to exist and defendant can show the absence of either category of jurisdiction,
or of both, she had best caption the motion under both paragraphs 8 and 9 and let the court decide whether any
jurisdiction exists and, if so, which kind it is. See Commentary C3211:31.
C3211:31. Confusion as to Kind of Jurisdiction Asserted.
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When the defendant knows precisely what category of jurisdiction the plaintiff claims, and the defendant contends
that the claimed basis does not exist, the defendant can caption the motion under either paragraph 8 or paragraph 9,
whichever is applicable. The defendant can do this, in any event, when it is clear that the basis the plaintiff claims is
the only possible one and that the existence of the unclaimed one is not even remotely possible. In any other instance,
the defendant may face a dilemma. If the defendant has any doubt whatever about the kind of jurisdiction the plaintiff
is asserting, the defendant should caption the motion to dismiss under both paragraphs 8 and 9 and ask the court to
determine clearly which, if any, jurisdictional ground exists.
If the defendant claims neither basis exists, she would clearly invoke both grounds and move to dismiss the case
entirely. See Kalman v. Neuman, 80 A.D.2d 116, 438 N.Y.S.2d 109 (2d Dep't 1981). If the defendant admits that one
exists but contends that the other does not, she would move to dismiss on the ground describing the latter.
If the jurisdiction is only in rem, the defendant may be able to withdraw from the litigation without personam
consequences. If it is only quasi in rem, the defendant may be able to stay on and defend without personam
consequences. (For the distinctions between these categories of rem jurisdiction, see Siegel, New York Practice § 101
[Connors 5th ed.]) All these conclusions derive from CPLR 320(c). See Commentary C3211:39. What they manifest
for our present purpose is that the defendant must be certain that the order disposing of the jurisdictional motion states
specifically what kind of jurisdiction exists, if any does. See Siegel, New York Practice § 267. The defendant will
have to depend on that determination to govern her future participation in the case.
Paragraph 10
C3211:32. Absence of a Person Who Should be A Party.
Paragraph 10 allows for dismissal of an action when the court determines that it “should not proceed in the absence of
a person who should be a party.” The statute does not talk about the absence of an “indispensable party”; that was the
phrase used prior to the CPLR. The old “indispensable party” doctrine could be harsh. Under it, if an unjoined and
unjoinable person was “indispensable,” the action would be dismissed. See generally Carruthers v. Jack Waite Mining
Co., 306 N.Y. 136, 116 N.E.2d 286 (1953); Siegel, New York Practices § 131 (Connors 5th ed.). Paragraph 10 distances
itself from the old law, abandoning both the words “indispensable party” and the principle that the absence of a person
important in the scheme of the action must result in dismissal. See Red Hook/Gowanus Chamber of Commerce v. New
York City Board of Standards and Appeals, 5 N.Y.3d 452, 805 N.Y.S.2d 525, 839 N.E.2d 878 (2005). Indeed, under
the CPLR, dismissal for failure to join a necessary party is the last resort. Siegel, New York Practice § 133.
CPLR 3211(a)(10) can only be understood and applied if read in conjunction with CPLR article 10. Of particular
significance is CPLR 1001. Subdivision (a) of that statute instructs that “[p]ersons who ought to be parties if complete
relief is to be accorded between the persons who are parties to the action or who might be inequitably affected by a
judgment in the action shall be made plaintiffs or defendants.” (To avoid the now taboo concept of the “indispensable
party,” we'll call the important non-party the “necessary party”). Subdivision (b) tells us what is to happen if a
necessary party has not been included in the caption. The easy part: if the necessary party is subject to the court's
jurisdiction, the court must direct that the necessary party be joined as a party. Dime Savings Bank of N.Y. v. Johneas,
172 A.D.2d 1082, 569 N.Y.S2d 260 (4th Dep't 1991). If the necessary party cannot be joined and will not voluntarily
appear in the action, the court must engage in a balancing of numerous factors to ascertain whether justice requires
that the action proceed without her.
These are the CPLR 1001(b) factors:
“1. Whether the plaintiff has another effective remedy in case the action is dismissed on account of the nonjoinder;
“2. The prejudice which may accrue from the nonjoinder to the defendant or to the person not joined;
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“3. Whether and by whom prejudice might have been avoided or may in the future be avoided;
“4. The feasibility of a protective provision by order of the court or in the judgment; and
“5. Whether an effective judgment may be rendered in the absence of the person who is not joined.”
No one factor is determinative and each of them must be considered by the court. Swezey v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 19 N.Y.3d 543, 950 N.Y.S.2d 293, 973 N.E.2d 703 (2012); Red Hook/Gowaus Chamber of
Commerce v. New York City Board of Standards and Appeals, supra. Also, the court can consider that dismissal is
the last resort, and that the purposes of the dismissal remedy are to prevent multiple, inconsistent judgments relating
to the same controversy, and to protect the non-party from embarrassment from a judgment purporting to bind her
rights or interests. See Saratoga County Chamber of Commerce v. Pataki, 100 N.Y.2d 801, 766 N.Y.S.2d 654, 798
N.E.2d 1047 (2003).
The framework of the analysis of a motion to dismiss under CPLR 3211(a)(10) is as follows:
Initially, inquiry must be made into whether the non-party is a necessary one under CPLR 1001(a). If she isn't, the
motion can be denied; if she is, the court must consider whether the non-party is subject to the court's jurisdiction.
If she is, the court can order her joinder; if not, the court must consider and weigh the five factors listed in CPLR
1001(b) to ascertain whether justice requires that the action proceed without the non-party.
The path to dismissal is difficult, just the way the drafters of the CPLR intended it. See Siegel, New York Practice
§ 133.
A fine example of the consideration and balancing of the factors can be viewed in L-3 Communications Corp. v.
Safenet, Inc., 45 A.D.3d 1, 841 N.Y.S.2d 82 (1st Dep't 2007).
What if it is not clear to the court whether the necessary party is subject to the court's jurisdiction? The court can deny
the paragraph 10 motion without prejudice and grant the plaintiff leave to join the necessary party within a certain
period of time. Williams v. Somers, 91 A.D.2d 545, 457 N.Y.S.2d 19 (1st Dep't 1982). If the plaintiff is unable to do
so, she should move to be excused from joining the necessary party under CPLR 1001(b), and that motion should
be supported by an affidavit demonstrating why the necessary party isn't subject to the court's jurisdiction. Id. The
without-prejudice dismissal of the CPLR 3211(a)(10) motion would permit the defendant to make another motion to
dismiss under that ground if the plaintiff fails to comply with the prior order.
As to the timing of a paragraph 10 motion, it is a member of that exclusive club of subdivision (a) grounds (along
with paragraphs 2 and 7) that can be made at any time. CPLR 3211(e); City of New York v. Long Island Airports
Limousine Service Corp., 48 N.Y.2d 469, 475, 423 N.Y.S.2d 651, 654, 399 N.E.2d 538, 541 (1979) (“[a] court may
always consider whether there has been a failure to join a necessary party”). Does that mean that a defendant's delay
in making a CPLR 3211(a)(10) motion must go without consequence? Maybe the delay, if sufficiently lengthy, will
be considered by the court in the course of its review and balancing of the CPLR 1001(b) factors, particularly with
respect to factor number three. Commentary C1001:2. But delay, no matter its length, will not result in a waiver of
the defendant's right to make the paragraph 10 motion. D.M.I. Painting, Inc. v. Eastern Long Island Hospital, 74
A.D.2d 838, 839, 425 N.Y.S.2d 633, 635 (2d Dep't 1980) (“failure of the [defendant] to move until the eve of trial
is deplorable but does not constitute a waiver”).
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CPLR 3211(a)(10) does not expressly allow for conditions to be imposed in connection with a dismissal for failure
to join a necessary party. But CPLR 1001(b)'s factor four makes plain that reasonable conditions are authorized. See
Siegel, New York Practice § 268. For some examples of appropriate conditions, see id. at § 133.
Paragraph 11
C3211:33. Dismissal in Favor of Uncompensated Official of Not-for-Profit Organization.
CPLR 3211(a)(11) provides a narrow class of individuals with a very special, very specific dismissal device. That
ground applies to directors, officers and trustees who serve without compensation in not-for-profit entities. Under NotFor-Profit Corporation Law (N-PCL) § 720-a, an uncompensated director, officer or trustee enjoys qualified immunity
from most lawsuits; the immunity is stripped only if the conduct of the individual constituted gross negligence or
was intended to cause harm. Paragraph 11's aim is to reduce protracted litigation against certain persons engaged in
non-paid charitable activities. Rabushka v. Marks, 229 A.D.2d 899, 646 N.Y.S.2d 392 (3d Dep't 1996). How does it
do that? By providing an expedited procedure, a mini-summary judgment of sorts, for the testing of the defendant's
claim of immunity under N-PCL § 720-a. Krackeler Scientific, Inc. v. Ordway Research Institute, Inc., 97 A.D.3d
1083, 949 N.Y.S.2d 286 (3d Dep't 2012). Here's how CPLR 3211(a)(11) works.
First, the court must ascertain whether the defendant moving for relief under paragraph 11 is entitled to the qualified
immunity provided by N-PCL § 720-a. Kamchi v. Weissman, 125 A.D.3d 142, 1 N.Y.S.3d 169 (2d Dep't 2014).
That statute is explicit: the uncompensated director, officer or trustee must serve an entity described in § 501(c)
(3) of the United States Internal Revenue Code (26 U.S.C. 501[c][3]). See Bernbach v. Bonnie Briar Country
Club, 144 A.D.2d 610, 534 N.Y.S.2d 695 (2d Dep't 1988). CPLR 3211(a)(11) facilitates the defendant's proof by
accepting as presumptive evidence of the entity's 26 U.S.C. 501(c)(3) status certain Internal Revenue Service letters
and publications. The affidavit of the chief financial officer of the entity attesting to the defendant's status as an
uncompensated director, officer or trustee of the entity is presumptive evidence of such status. CPLR 3211(a)(11).
Those presumptions can be rebutted by the plaintiff.
If the defendant's evidence on the motion establishes, prima facie, both that the entity with which the defendant
is affiliated is a not-for-profit organization under 26 U.S.C. 501(c)(3), and that the defendant is an uncompensated
director, officer or trustee thereof, the court must next consider whether there is a “reasonable probability” that
the defendant's alleged conduct constituted gross negligence or intentional harm. If there is no such “reasonable
probability” the action must be dismissed.
The burden of proof on the “reasonable probability” element would appear to rest on the plaintiff. Rabushka v. Marks,
supra; see Brown v. Albany Citizens Council on Alcoholism, Inc., 199 A.D.2d 904, 605 N.Y.S.2d 577 (3d Dep't 1993).
Thus, once the defendant makes a prima facie showing of entitlement to the qualified immunity of N-PCL § 720-a, the
ball moves to the plaintiff's court to “come forward with evidentiary proof showing a fair likelihood that ... she will be
able to prove that the defendant was grossly negligent or intended to cause the resulting harm.” Rabushka, 229 A.D.2d
at 900, 646 N.Y.S.2d at 395. A plaintiff in that position cannot rely on the favorable rules of decision applicable to
most other CPLR 3211(a) grounds, and the plaintiff is compelled to lay bare her proof that the defendant's conduct was
grossly negligent or intended to cause harm. Kamchi v. Weissman, 125 A.D.3d at 161, 1 N.Y.S.3d at 184; Krackeler
Scientific, Inc. v. Ordway Research Institute, Inc., 97 A.D.3d at 1084, 949 N.Y.S.2d at 287.
A plaintiff must submit evidence in admissible form showing a fair likelihood that she will be able to prove that
defendant was grossly negligent or intended to cause harm. A detailed affidavit by one with personal knowledge of
the relevant facts may do the trick. Rabushka v. Marks, supra; Brown v. Albany Citizens Council on Alcoholism, Inc.,
supra. A detailed pleading verified by one with familiarly with the facts may also suffice. Cf. Krackeler Scientific,
Inc v. Ordway Research Institute, Inc., supra. The key is detailed factual averments by a knowledgeable witness or
equivalent evidence. See Kamchi v. Weissman, 125 A.D.3d at 161-162, 1 N.Y.S.3d at 184 (“given the nature of the
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specific allegations as well as certain undisputed circumstances ... we conclude that there is a reasonable probability
that the plaintiffs can establish that the defendants' actions constituted gross negligence or were intended to cause
the resulting harm.”).
In light of the unique purpose of CPLR 3211(a)(11) and the treatment it has received from the courts, it would appear
that CPLR 3211(d), which allows a party opposing a CPLR 3211(a) or (b) motion to seek to forestall a decision on
the motion for the purpose of gathering evidence, has limited, if any application on a paragraph 11 motion.
CPLR 3211(a)(11) sets up a summary judgment-like procedure relating to the immunity issue. Therefore, the court
need not convert the paragraph 11 motion into one for summary judgment (see CPLR 3211[c]), provided the court
confines its summary judgment-type review to the question of the defendant's immunity.
Interestingly, neither CPLR 3211(a)(11) nor CPLR 3211(e) indicate whether a motion under paragraph 11 must be
made before service of an answer. Does that mean that it can be made at any time (like a motion under paragraph 2,
7 or 10)? The Third Department has considered the question and concluded that a CPLR 3211(a)(11) motion must be
made before service of the answer. Woodford v. Benedict Community Health Center, 176 A.D.2d 1115, 575 N.Y.S.2d
415 (3d Dep't 1991). The court observed, however, that a defendant who fails to make a pre-answer motion to dismiss
under paragraph 11 can move for summary judgment on that ground, provided it was raised in the answer. Id.
The unique dismissal ground provided by paragraph 11 is available to individuals entitled to qualified immunity under
N-PCL § 720-a, as well as individuals entitled to qualified immunity under Arts and Cultural Affairs Law § 20.09.
Subdivision (b)
C3211:34. Motion to Dismiss Defense, Generally.
Subdivision (a) addresses a motion to dismiss an affirmative claim--a cause of action, a counterclaim, a cross claim,
etc. Subdivision (b) provides a device to the pleader of an affirmative claim to seek dismissal of a defense interposed
against the claim.
The mission of subdivision (b) is captured in one simple sentence: “A party may move for judgment dismissing one
or more defenses, on the ground that a defense is not stated or has no merit.” Any matter in a pleading that manifests
a “defense” can be the target of a subdivision (b) motion. While a defendant seeking to dismiss a cause of action
must find a specific subdivision (a) ground on which to rest the motion, see Commentary C3211:5, a plaintiff using
subdivision (b) can raise any cognizable ground against a defense. Thus, the plaintiff can rely on any basis in law
or fact that warrants dismissal of a defense. Another important feature of a subdivision (b) motion: it can be made
at any time. See Commentary C3211:48.
CPLR 3211(e) allows the defense of failure to state a cause of action to be made the subject of a pre-answer motion,
asserted in an answer or raised at some later time. If a defendant avails itself of option number two and interposes
the CPLR 3211(a)(7) defense in its answer, can the plaintiff move to dismiss that defense under subdivision (b)? No,
because such a motion would amount to an attempt by the plaintiff to test the sufficiency of her own claim. Butler v.
Catinella, 58 A.D.3d 145, 150, 868 N.Y.S.2d 101, 105 (2d Dep't 2008). The CPLR 3211(a)(7) defense is therefore
impervious to a CPLR 3211(b) challenge. Id.; see Riland v. Frederick S. Todman & Co., 56 A.D.2d 350, 393 N.Y.S.2d
4 (1st Dep't 1977).
C3211:35. Standards on a CPLR 3211(b) Motion.
A plaintiff seeking dismissal of a defense has the burden of demonstrating that the defense is without merit as a
matter of law. When faced with a CPLR 3211(b) motion, a court must liberally construe the pleadings in favor of
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the defendant and afford the defendant the benefit of every reasonable inference. Bank of New York v. Penalver, 125
A.D.3d 796, 1 N.Y.S.3d 825 (2d Dep't 2015); see 534 E. 11th Street Housing Development Fund Corp. v. Hendrick,
90 A.D.3d 541, 935 N.Y.S.2d 23 (1st Dep't 2011). Any doubt as to the availability of the defense or as to whether it
should be dismissed should be resolved in favor of the defendant. See Nahrebeski v. Molnar, 286 A.D.2d 891, 730
N.Y.S.2d 646 (4th Dep't 2001); see 534 E. 11th Street Housing Development Corp. v. Hendrick, 90 A.D.3d at 542, 935
N.Y.S.2d at 24 (“A defense should not be stricken where there are questions of fact requiring trial.”). The standards
applicable to a CPLR 3211(b) motion to dismiss a defense are therefore akin to the rules of decision applicable to
motions to dismiss a cause of action under CPLR 3211(a)(1), (5) and (7). See Commentaries C3211:10, 18, and 21.
C3211:36. Motion Not Limited to Defense Defective on its Face.
Subdivision (b) may be used to seek dismissal of a defense that is defective on its face. Such a legal-sufficiency-ofthe-pleading challenge would not require the plaintiff to submit evidence in support of the motion. CPLR 3211(b) is
also available to lodge a merits-based attack against a defense. The plaintiff is free to submit evidence of any kind (as
long as it is in admissible form), see Commentary C3211:40, to undercut any facts on which the defense is founded. If
the plaintiff's evidence demonstrates that the defense is without merit as a matter of law, see Commentary C3211:35,
and the defendant does not submit any evidence rehabilitating the defense, dismissal is appropriate. See Leonard v.
Leonard, 31 A.D.2d 620, 296 N.Y.S.2d 375 (1st Dep't 1968). (The defendant may avoid dismissal if she needs time
to gather evidence, see Commentary C3211:46).
CPLR 3211(b) and 3211(a)(7) are analogous, each allowing for both a facial sufficiency and a merits-based challenge
to a pleading. See Commentary C3211:23. CPLR 3211(b) explicitly authorizes dismissal of a defense on either basis
(“A party may move for judgment dismissing one or more defenses, on the ground that a defense is not stated or has
no merit.”). CPLR 3211(a)(7), on the other hand, appears at first blush to support only a facial sufficiency dismissal.
Judicial construction of (a)(7), however, has expanded the role of that dismissal ground. See Commentary C3211:23.
C3211:37. Motion to Dismiss Defense May Lead to “Searching the Record.”
“Searching the record” is a process whereby the court, called on by a moving party to grant that party relief on a
cause of action, looks at the motion record to ascertain whether some other party is entitled to judgment on that
claim. It is a familiar concept in summary judgment practice, where searching the record is expressly authorized. See
CPLR 3212(b) (“[i]f it shall appear that any party other than the moving party is entitled to a summary judgment,
the court may grant such judgment without the necessity of a cross-motion.”). The power to search the record is not
conferred directly by CPLR 3211(b), but is available by implication. CPLR 3211(c) permits a court, on notice to
the parties, to convert a CPLR 3211 motion into one for summary judgment. See Commentary C3211:42. Upon a
CPLR 3211 motion's conversion to one for summary judgment, the option to search the record provided by CPLR
3212(b) becomes available to the court. (We say “option” because the determination of whether to search the record
is a discretionary one. See Raine v. Gleason, 194 A.D.2d 395, 598 N.Y.S.2d 504 [1st Dep't 1993]).
A plaintiff considering whether to move under subdivision (b) must therefore think long and hard before doing so. The
CPLR 3211(b) motion, made with the expectation that it will lead to a paring down of the answer and the elimination of
a defense to the plaintiff's action, allows the court, in its discretion, to consider whether the defense being challenged
by the plaintiff actually warrants dismissal of the complaint.
Note that a court's power to search the record is confined to those claims, defenses and issues that are the subject of
the underlying motion. Dunham v. Hilco Construction Co., Inc., 89 N.Y.2d 425, 429-430, 654 N.Y.S.2d 335, 337,
676 N.E.2d 1178, 1180 (1996); Commentary C3212:23; see Mann v. Rusk, 14 A.D.3d 909, 788 N.Y.S.2d 686 (3d
Dep't 2005). For that reason, a motion to dismiss a counterclaim under CPLR 3211(a) does not search the record and
allow a court to dismiss a defense. Key Bank of Northern New York, N.A. v. Lake Placid Co., 103 A.D.2d 19, 28, 479
N.Y.S.2d 862, 869 (3d Dep't 1984); see Croce v. Alicakos, 45 A.D.2d 970, 359 N.Y.S.2d 581 (2d Dep't 1974).
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C3211:38. Move to Dismiss Jurisdictional Defense Promptly.
As is more fully developed in the discussion of subdivision (e), see Commentary C3211:52, a subdivision (a) dismissal
ground need not be taken by motion. The defendant can instead use the ground as a defense in the answer. As to most
of the subdivision (a) grounds, the defendant's use of the ground as a defense rather than on a motion to dismiss will
not contain any special dangers for the plaintiff. If the ground, for example, is that the cause of action is barred by
res judicata or release, etc., the impact of the defendant's tactic is only to postpone a determination of the issue to the
trial or, perhaps, to a later motion for summary judgment. In these instances, where the determination will effectively
bar the plaintiff from beginning the action again, at least in a New York court, it is of relatively less moment to the
plaintiff that the determination is made later rather than sooner.
In some instances, however, a postponement of an adjudication of the defense's validity can have serious consequences
for the plaintiff. This is the case when the defendant's objection is that the court lacks in personam (CPLR 3211[a][8])
or rem (CPLR 3211[a][9]) jurisdiction. See Commentaries C3211:28 and 30. It concerns the statute of limitations.
CPLR 205(a) permits a plaintiff whose cause of action has been dismissed on some threshold ground--without
reaching the merits--to begin a new action on the same claim within six months after the dismissal, notwithstanding
that the original period of limitations applicable to the claim has already expired. There are some important exceptions
in CPLR 205(a), however, one of which is a dismissal for lack of personal jurisdiction over the defendant. See Siegel,
New York Practice § 52 (Connors 5th ed.). This means that if a dismissal for lack of personal jurisdiction is postponed
until after the original statute of limitations has expired, the dismissed plaintiff will find herself barred by the statute
of limitations and without the six months that CPLR 205(a) might otherwise offer for a new action.
When the defendant takes the jurisdictional objection by way of defense in the answer rather than by motion, time is
running and with it the date on which the statute of limitations will expire draws near. One remedy of the plaintiff is
to move promptly to dismiss the jurisdictional defense under CPLR 3211(b), which will bring it to early adjudication.
The plaintiff must also recognize, however, that the court on such a motion has the power to deny it without passing
on its merits (see Commentary C3211:47), thus deferring the issue until the main trial. The plaintiff should spare
no reasonable effort in pointing out to the court the limitations consequences that may attend such a postponement,
urging the court to decide the motion on its merits rather than exercise its discretion to defer it.
A plaintiff may also take the precautionary step--and often prefers to if the jurisdictional defense has any chance
whatever of succeeding--of commencing the same action all over again, this time being more careful to assure that
jurisdictional requirements have been satisfied. If the alleged jurisdictional defect relates to service of the process or
the manner in which the action was commenced, see Commentary C3211:28, the plaintiff can initiate the new action
in the same court, taking care this time to ensure that all i's are dotted and t's crossed. Should the jurisdictional issue
arise because there is a question as to whether there is a Constitutionally sufficient basis upon which to subject the
defendant to the New York court's jurisdiction, see, id., the plaintiff should consider bringing a back-up action in a
forum that has basis jurisdiction over the defendant.
If an issue of fact exists and prevents the summary determination of a motion to dismiss the jurisdictional defense, the
moving plaintiff should remind the court of its power to order immediate trial of the issue. See Commentary C3211:44.
C3211:39. Peculiarities in “Rem” Cases Caused by Operation of CPLR 320(c)(2).
When the plaintiff sues only on an in rem (as opposed to a quasi in rem) foundation, the consequences of the
defendant's appearance in the action are governed by the difficult provisions of CPLR 320(c)(2). The plaintiff may
have to follow a convoluted course to preserve her rights under CPLR 3211(b).
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CPLR 320(c)(2) provides that where the in rem defendant “proceeds with the defense after asserting the [in rem
jurisdictional] objection,” she forfeits all further objection and submits to the in personam jurisdiction of the court.
There should be no difficulty when the defendant moves to dismiss on the in rem jurisdictional ground, i.e., under
CPLR 3211(a)(9). If she prevails on the motion, the case is dismissed. If she does not prevail on it, she has a clear
opportunity to withdraw from the litigation, leaving behind only an “in rem default,” which assures that no resulting
judgment can operate against her in personam. This is an advantage that CPLR 320(c)(2) gives her.
The difficulty arises when the defendant does not use the in rem jurisdictional objection under CPLR 3211(a)(9) on
a motion to dismiss, but rather incorporates it as a defense in the answer, which the defendant may do under CPLR
3211(e). In that instance both sides are going to have difficulty in determining what constitutes “proceeding with the
defense” sufficient to submit the defendant to personal jurisdiction under the language of CPLR 320(c)(2). Take an
example:
There is no in personam jurisdiction in the case. There is only in rem jurisdiction. Assume that the defendant answers
with defenses under both categories of jurisdiction. The plaintiff can move under 3211(b) to strike out the objection to
in rem jurisdiction, which motion--because in rem jurisdiction does exist (and so the court finds)--would be granted.
The plaintiff would not succeed, however, in getting the defense to in personam jurisdiction stricken, because there
was no in personam jurisdiction to start with, meaning that the defense is a good one. And by merely including a
defense of lack of personal jurisdiction in the answer--in this situation in which there was in rem jurisdiction at the
outset--the defendant does not, under CPLR 320(c)(2), thereby submit to personal jurisdiction. Under CPLR 320(c)
(2), the defendant does not waive the objection to personal jurisdiction unless she proceeds with the defense of the
action “after asserting the objection to jurisdiction.”
If, therefore, the plaintiff promptly moves to strike out the defendant’s defense of lack of personal jurisdiction just as
soon as the defendant serves the answer containing it, the court will have to deny the motion.
But suppose that the defendant, after the sustaining of the rem jurisdiction, goes forward and defends the action on
the merits. Under the terms of CPLR 320(c)(2), the defendant thereby submits to the personam jurisdiction of the
court. Continuing to defend on the merits after the sustaining of rem jurisdiction constitutes a submission to personam
jurisdiction even though there was none to begin with. Hence the plaintiff can now move to strike out the in personam
jurisdictional defense, a defense that was sustained earlier. Whenever a defense of lack of personal jurisdiction is
contained in the original answer in an in rem case, thus presenting the possibility that the defendant will go forward
on the merits (after answering) and thereby submit to personal jurisdiction, the plaintiff can move to strike out the
defense whenever--at that post-answer time--the defendant does go forward.
In regard to what constitutes proceeding “with the defense” after asserting a jurisdictional objection, especially where
the defense is asserted in the answer rather than used on a motion to dismiss, the courts have maintained a rather
consistent silence. Since the very service of an answer containing the defense is an “assertion” of it, one can argue that
anything the defendant does in the action after serving the answer submits her to personal jurisdiction. That would be
an unfair result, but if the defendant experiences any difficulty with it she can blame herself for not using the motion
procedure of CPLR 3211(a), which would have afforded her an early adjudication of the defense and enabled her to
decide intelligently under CPLR 320(c)(2) whether or not to proceed in the action. The courts obviously do not like
this aspect of CPLR 320, whose dictates become confused when the alternative of pleading the defense in the answer
is used, as allowed by CPLR 3211(e)
It has been held that a demand for a bill of particulars served along with the answer is not a going forward under CPLR
320(c)(2) such as will forfeit an objection to personal jurisdiction. Solarino v. Noble, 55 Misc.2d 429, 286 N.Y.S.2d
71 (Sup. Ct., New York County 1967). The best advice to the defendant, to whom the potential consequences of these
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confusing requirements are greater than they are to the plaintiff, is to use the 3211(a) (8 and 9) motion rather than
the answer to make the jurisdictional objections.
The occasions for the kind of problem noted above were reduced by a 1969 amendment of CPLR 320(c). In the quasi
in rem case in which jurisdiction is based solely on an attachment of the defendant's property, the amendment allows
the defendant to defend in full without in personam consequences. See CPLR 320(c)(1). Thus, the problems under
discussion should arise today only when the jurisdiction is in rem rather than quasi in rem, i.e., where CPLR 320(c)
(2) governs. In rem examples would be foreclosure of a mortgage on local real property, replevin of a local chattel,
or a matrimonial action, etc., in which there is initially no personal jurisdiction of the defendant.
Purely “in rem” jurisdiction is a casualty of the CPLR’s 1963 adoption. The expansion of the bases for extraterritorial
personal jurisdiction adopted under the longarm statute, CPLR 302, supplies personal jurisdiction in most of the
situations that would previously have had only rem jurisdiction to rely on. Hence the infrequent need to attend to
these in rem complications today.
Subdivision (c)
C3211:40. Evidence Permitted on CPLR 3211 Motion.
The first sentence of CPLR 3211(c) provides that, “[u]pon the hearing of a motion made under subdivision (a) or
(b), either party may submit any evidence that could properly be considered on a motion for summary judgment.”
Therefore, any evidence in admissible form may be submitted in support of or opposition to a CPLR 3211(a) or (b)
motion. See Commentary C3212:15. That means the affidavit is available. So too are deposition transcripts, all types
and forms of records, and admissions. You name it, if it is in admissible form, it is welcome on the CPLR 3211 motion.
There is, however, one situation in which the type of evidence available to the CPLR 3211(a) movant is limited (and
drastically at that). That is where the defendant moves to dismiss a cause of action under the “documentary evidence”
ground. CPLR 3211(a)(1). As discussed above, see Commentary C3211:10, a defendant relying on that ground must
tender a paper with certain characteristics; the document must be unambiguous and of undeniable authenticity, and its
contents must be essentially undeniable. Most evidence cannot satisfy those criteria. That is why it is recommended
that the CPLR 3211(a) movant invoke the documentary evidence ground along with one or more other potentially
relevant grounds (such as failure to state cause of action [CPLR 3211(a)(7)]).
A CPLR 3211(a)(7) movant can rely on any evidence in support of her motion to dismiss for failure to state a cause
of action. That principle finds significant case law support. But there is some authority to the contrary that would
prevent a defendant from obtaining dismissal of a well-pleaded complaint under paragraph 7 based on evidence. See
Commentary C3211:23.
Regardless of whether the evidence submitted in support of a CPLR 3211 motion can or does support dismissal, the
evidence can serve a very valuable function: it can help the court to ascertain whether to convert the CPLR 3211
motion into one for summary judgment. See Commentary C3211:42.
C3211:41. Evidence required on CPLR 3211 Motion--Pleadings.
CPLR 3212(b) requires the summary judgment movant to submit with her motion a complete set of the pleadings
in the action. See Commentary C3212:15. There is no similar requirement in CPLR 3211 for motions to dismiss.
But, by virtue of the application of CPLR 2214(c), which requires the moving party to furnish to the court all papers
necessary for the court's consideration of a motion, the CPLR 3211 movant must submit a copy of the pleading that
is being attacked. See Alizio v. Perpignano, 225 A.D.2d 723, 640 N.Y.S.2d 191 (2d Dep't 1996); Siegel, New York
Practice §§ 246, 257 (Connors 5th ed.). To be safe, the movant should submit all of the pleadings interposed in the
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action (assuming there is more than one pleading at the time the motion is made, which will be the case, among
other situations, with any post-answer subdivision [a] motion and any subdivision [b] motion). A court may, in its
discretion, overlook the movant's failure to submit a pleading--where, for instance, the court obtains it from another
source (Asinoff v. Asinoff, 39 Misc.3d 1207[A], 2013 WL 1406215 [Sup. Ct., Kings County 2013])--or permit the
movant to submit it belatedly. See CPLR 2001 (“At any stage of an action ... the court may permit a mistake, omission,
defect or irregularity ... to be corrected ..., or, if a substantial right of a party is not prejudiced, the mistake, omission,
defect or irregularity shall be disregarded.”). But why test a court's tolerance for sloppy practice? Submit the pleading
(or pleadings if there's more than one) and keep the court's attention on the merits of the motion.
We tip our cap to Professor Connors, who has brought to the fore this potential trap for the unwary CPLR 3211
movant. See Siegel, New York Practice §§ 246, 257.
C3211:42. Converting CPLR 3211 Motion into One for Summary Judgment.
Normally, summary judgment is not available until after issue has been joined. See CPLR 3212(a). The second
sentence of CPLR 3211(c), however, provides that, “[w]hether or not issue has been joined, the court, after adequate
notice to the parties, may treat the [subdivision (a) or (b)] motion as a motion for summary judgment.” This conversion
from a motion to dismiss to a motion for summary judgment will entitle any order granting accelerated-judgment to
res judicata treatment. See Commentary C3211:64. Also, it enables the court to “search the record,” CPLR 3212(b),
and grant relief to a non-moving party. See Commentary C3211:37.
Any subdivision (a) or (b) motion has the potential to trigger a subdivision (c) conversion; the court's power to treat
a motion to dismiss as one for summary judgment does not depend on the CPLR 3211 ground on which the motion
was made. The usual suspect, though, responsible for triggering a conversion is CPLR 3211(a)(7). Paragraph 5 of
subdivision (a), which provides for dismissal based on certain enumerated affirmative defenses, see Commentary
C3211:18, and subdivision (b), the dismissal-of-defenses provision, see Commentary C3211:34, are in on the action
too.
Why do these types of CPLR 3211 motions generate a disproportionate number of subdivision (c) conversions?
Because they are the ones most likely to produce a factual record that resembles the one developed on an outright,
post-joinder of issue motion for summary judgment. It is a developed factual record that suggests to the court that
there are no material issues of fact in the matter, which, in turn, may lead to the court to convert the motion. See Born
to Build LLC v. Saleh, 36 Misc.3d 590, 950 N.Y.S.2d 236 (Sup. Ct., Nassau County 2012). After all, if the record is
complete (or could be made so upon the conversion), the action can be put to rest expeditiously, sparing the parties
needless expense, providing finality to them sooner rather than later, and allowing the court to concentrate its efforts
on other matters.
Conversion does not lie to “resurrect” an untimely motion to dismiss under CPLR 3211(a) or to otherwise “cover”
for an attorney's mistake that led to the waiver of a defendant's right to invoke a subdivision (a) ground. Born to Build
LLC v. Saleh, 36 Misc.3d at 593, 950 N.Y.S.2d at 238. (New members of the Bar, as well as experienced practitioners
who have developed bad habits in motion practice, should read the Born to Build decision; it serves as a stark reminder
of the importance of minding good procedure). A CPLR 3211(a) movant must therefore identify the grounds in that
subdivision that may apply to the action and, if they are subject to waiver, duly raise them in either a pre-answer
motion to dismiss or the answer.
C3211:43. Notice of the Conversion.
The court determines whether conversion is to occur, although the parties are free to ask or encourage the court to
convert the motion. The court must provide the parties with adequate notice of its intention to invoke subdivision (c).
The point of this requirement is to provide the parties with an opportunity to make an appropriate record before the
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court decides the motion. Mihlovan v. Grozavu, 72 N.Y.2d 506, 534 N.Y.S.2d 656, 531 N.E.2d 288 (1988). The notice
of conversion must clearly and unambiguously alert the parties that the court intends to treat the motion as one for
summary judgment. See 20 Pine Street Homeowners Assoc. v. 20 Pine Street LLC, 109 A.D.3d 733, 971 N.Y.S.2d
289 (1st Dep't 2013). This is important. The parties cannot be made to guess whether they are facing a merits-based
summary judgment determination.
Notice of the conversion must come from the court when the action is in the pre-joinder-of-issue phase. But what if
a post-answer CPLR 3211(a) motion invokes a ground that, under CPLR 3211(e), should have been raised by preanswer motion or in the answer? Such a motion would be, in effect, one for summary judgment because no postanswer CPLR 3211(a) motion lies on a ground that may be waived. The list of grounds that may be waived is long-paragraphs 1, 3, 4, 5, 6, 8, 9, and 11. Must the court give notice of its intention to “convert” the motion in that
instance or can it disregard the mislabeling of the motion and just treat it as a summary judgment motion? The Court
of Appeals’ decision in Rich v. Lefkovits, 56 N.Y.2d 276, 452 N.Y.S.2d 1, 437 N.E.2d 260 (1982), suggests that the
court should give the notice.
In Rich, the CPLR 3211(a) motion was based on paragraph 8, lack of personal jurisdiction (a ground subject to waiver),
and the motion was made long after the joinder of issue. The trial court considered the motion under CPLR 3211 and
granted it. The First Department affirmed. The Court of Appeals reversed the order of the Appellate Division and
remanded the matter to the trial court to provide the parties with notice of a CPLR 3211(c) conversion. The Court
found that the trial court erred in not converting the motion into one for summary judgment because that was the
only procedural device available under the circumstances, the defendant having waived the right to make a CPLR
3211(a) motion by not moving pre-answer. See Commentary C3211:55. The Court stated that “[r]equiring that a
motion addressed to lack of personal jurisdiction made after answer pleading that lack as an affirmative defense be
made by motion specifying that it is made under CPLR 3212 or, if made under 3211, that the parties be given notice
that the court will consider it as a 3212 motion[,] reduces the possibility of gamesmanship, while at the same time
permitting the court to deal with the issue in the most efficient manner ...” 56 N.Y.2d at 282, 452 N.Y.S.2d at 4-5, 437
N.E.2d at 263-264. The Court observed that, based on the record before it, it could not be said that the plaintiff was
not prejudiced by the failure of the trial court to convert the motion. The motion should have been one for summary
judgment, conversion was therefore required, and had conversion occurred the plaintiff would have been provided
with notice and the opportunity to lay bare his proof on the jurisdictional issue raised on the motion.
In light of Rich, if a party mislabels what ought to be a CPLR 3212 motion as one pursuant to CPLR 3211(a), the court
should notify the parties that the motion will be converted, invite submissions and convert the motion. See JP Morgan
Chase Bank v. Johnson, 129 A.D.3d 914, 10 N.Y.S.3d 446 (2d Dep't 2015). Where, however, the mislabeling has not
caused prejudice to the non-moving party (maybe because the motion papers made it clear that what the defendant
was really seeking was summary judgment), courts have overlooked the mistake and treated the motion as one for
summary judgment without giving the non-moving parties any additional notice. See Schultz v. Estate of Sloan, 20
A.D.3d 520, 799 N.Y.S.2d 246 (2d Dep't 2005); Hertz Corp. v. Luken, 126 A.D.2d 446, 510 N.Y.S.2d 590 (1st Dep't
1987); see also Guzov v. Manor Lodge Holding Corp., 13 A.D.3d 482, 787 N.Y.S.2d 84 (2d Dep't 2004).
There are three exceptions to the requirement that the court give notice to the parties of its intention to convert a
CPLR 3211(a) or (b) motion into one for summary judgment. If one of the exceptions is applicable, the court can
simply treat the CPLR 3211 motion as one for summary judgment and the absence of notice of a subdivision (c)
conversion will be overlooked. The exceptions are as follows: (1) where subdivision (c) treatment is requested by
all of the parties; (2) where the motion raises a pure question of law addressed by all of the parties; and (3) where
the parties, by laying bare their respective proofs, deliberately chart a summary judgment course. Hendrickson v.
Philbor Motors, Inc., 102 A.D.3d 251, 955 N.Y.S.2d 1 (2d Dep't 2012); see Mihlovan v. Grozavu, 72 N.Y.2d 506, 534
N.Y.S.2d 656, 531 N.E.2d 288 (1988); see also Richard A. Hellander, M.D., P.C. v. Metlife Auto & Home Ins. Co.,
48 Misc. 3d 59, 15 N.Y.S.3d 537 (App. Term, 2d Dep't 2015) (charting summary judgment course). If the procedural
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posture of the case is equivocal and a party does not appreciate the need to submit all of her evidence and arguments
in connection with the motion, the third exception will not apply. See generally Nonnon v. City of New York, 9 N.Y.3d
825, 842 N.Y.S.2d 756, 874 N.E.2d 720 (2007).
In the event that the trial court treats the CPLR 3211 motion as one for summary judgment without giving the parties
clear notice of its intention to do so (and none of the exceptions to the notice requirement applies), an appellate court
will apply the standards applicable to a motion to dismiss. Jones v. Rochdale Village, Inc., 96 A.D.3d 1014, 948
N.Y.S.2d 80 (2d Dep't 2012); Sta-Brite Services, Inc. v. Sutton, 17 A.D.3d 570, 794 N.Y.S.2d 70 (2d Dep't 2005).
One last note on conversion. A motion to dismiss for failure to state a cause of action (CPLR 3211[a][7]) can be
made at any time. See Commentary 3211:49. The movant employing a paragraph 7 motion can seek dismissal of a
complaint on the basis that it is facially deficient or on the basis that the cause of action stated is resolved conclusively
by evidence. See Commentary C3211:23. Evidence submitted on the CPLR 3211(a)(7) motion might suggest to the
court that summary judgment treatment is appropriate. See Commentary C3211:42.
A CPLR 3211(a)(7) motion made long after the joinder of issue and supported by evidence is a particularly attractive
candidate for conversion to summary judgment.
When a CPLR 3211(c) conversion takes place, the motion to dismiss becomes one for summary judgment. A summary
judgment motion (unlike a CPLR 3211[a][7] motion) must be made within a certain period of time. (CPLR 3212[a]
provides, in relevant part, that “the court may set a date after which no [summary judgment] motion may be made,
such date being no earlier than thirty days after the filing of the note of issue. If no such date is set by the court, such
motion shall be made no later than one hundred twenty days after the filing of the note of issue, except with leave
of court on good cause shown.”)
The Court of Appeals has made plain that summary judgment motion deadlines must be taken seriously: if a summary
judgment motion is untimely, the motion must be denied unless the movant provides a satisfactory explanation for
the untimeliness. Brill v. City of New York, 2 N.Y.3d 648, 652, 781 N.Y.S.2d 261, 264, 814 N.E. 2d 431, 434 (2004).
Neither the merits of the motion nor the absence of prejudice to the non-moving party is relevant in ascertaining
whether good cause exists to consider a late motion. Id.; see Commentary C3212:12.
Thus, when a conversion is effected on a CPLR 3211(a)(7) motion that was made after the deadline for summary
judgment motions, the movant must demonstrate “good cause”--a satisfactory explanation for the untimely summary
judgment motion--otherwise the motion should be denied. See Neil v. New York City Housing Auth., 15 Misc.3d
1115(A), 2007 WL 1005525, at *6 (Sup. Ct., Kings County 2007); Connors, CPLR 3212(a)’s Timing Requirement
for Summary Judgment Motions, 71 Brook. L. Rev. 1529, 1577--1578 (Summer 2006). If the timeliness provision
of CPLR 3212(a) did not apply to a CPLR 3211(a)(7) motion converted to one for summary judgment under CPLR
3211(c), parties would be encouraged to turn to paragraph 7 where the deadline for making a summary judgment
motion has passed and the Brill holding would be undermined significantly. See Neil v. New York City Housing Auth.,
15 Misc.3d 1115(A), 2007 WL 1005525, at *6, Connors, CPLR 3212(a)'s Timing Requirement for Summary Judgment
Motions, supra, at 1577-1578.
C3211:44. Immediate Trial of Issue of Fact.
The last sentence of subdivision (c) states that “[t]he court may, when appropriate for the expeditious disposition of
the controversy, order immediate trial of the issues raised on the motion.” “The motion” is one made under subdivision
(a) or (b). The power to direct a hearing in connection with a CPLR 3211 motion would exist if the last sentence was
omitted: CPLR 2218 allows a court to direct a hearing to resolve a fact issue on a motion.
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With one notable exception treated below, immediate trials in aid of the determination of CPLR 3211 motions are not
common. They are reserved for situations in which the resolution of a disputed issue of fact can resolve the entire case
or a significant part of it. That is the effect of the “when appropriate for the expeditious disposition of the controversy”
clause. If an action or most of it can be resolved early in the life of the case after an immediate trial, the parties may
be spared significant expenses and burdens associated with prolonged litigation.
The immediate trial has particular utility on a motion to dismiss for want of personal jurisdiction under CPLR 3211(a)
(8) because that dismissal ground must be raised on a pre-answer motion to dismiss or in an answer, see Commentary
C3211:55, and it has the potential to resolve the action. Furthermore, the plaintiff may have a strong incentive to get
an early determination of the personal jurisdiction question. If the statute of limitations is still alive on the plaintiff's
claim, a new action can be commenced and the alleged defect depriving the court of personal jurisdiction may be
cured. The plaintiff will want to know if she must avail herself of that option. (We suggest that the new action be
brought anyway as backup. See Commentary C3211:38). The synergy of the plaintiff's need (and, sometimes, strong
desire) to raise the personal jurisdiction issue in the infancy of the action and the ability of a personal jurisdiction
defect to bring an action to an end, makes issues of fact on motions to dismiss for want of personal jurisdiction great
candidates for subdivision (c) immediate trial treatment.
Personal jurisdiction comprises three elements: a basis for the exercise of jurisdiction over the defendant, notice to
the defendant of the action, and proper commencement of the action. See Commentary C3211:28. An immediate trial
can be used to consider factual questions related to any one of those elements. See, e.g., Vandermark v. Jotomo Corp.,
42 A.D.3d 931, 839 N.Y.S.2d 670 (4th Dep't 2007) (immediate trial directed on issue of whether defendant's creation
and maintenance of web site constituted transaction of business under CPLR 302[a][1] sufficient to confer longarm
jurisdiction over that defendant). It is the notice element, though, that generates the most immediate trials. The issue
on the notice score is whether the defendant was served properly with the initiatory papers. So common are “trials”
on the issue of proper service that they have developed their own name in civil procedure idiom: the traverse hearing.
The subdivision (c) immediate trial has also proven itself useful in addressing fact questions related to whether an
action was time-barred, see Bronx-Lebanon Hospital Center v. Daines, 101 A.D.3d 1431, 956 N.Y.S.2d 660 (3d
Dep't 2012); Ryan v. Borg, 88 A.D.2d 637, 450 N.Y.S.2d 767 (2d Dep't 1982); Back O'Beyond, Inc. v. Telephonic
Enterprises, Inc., 76 A.D.2d 897, 429 N.Y.S.2d 250 (2d Dep't 1980); whether an action-barring release was procured
through fraud or duress, see Anger v. Ford Motor Co., Dealer Dev., 80 A.D.2d 736, 437 N.Y.S.2d 165 (4th Dep't
1981); Purta v. Cisz, 42 A.D.2d 594, 344 N.Y.S.2d 737 (2d Dep't 1973); and whether a tort plaintiff was an employee
of the defendant at the time of the accident giving rise to the action (a finding that would trigger the exclusivity
provisions of the Workers’ Compensation Law). See Duboff v. Board of Higher Ed. of City of New York, 34 A.D.2d
824, 312 N.Y.S.2d 726 (2d Dep't 1970).
What is meant by an “immediate” trial? The word “immediate” indicates that the subdivision (c) trial should be given
a preference. See Siegel, New York Practice § 271 (Connors 5th ed.). Just how potent the preference proves to be is
a matter for the judge taking into account the other matters on her calendar. Id.
Who should decide the issue presented on a subdivision (c) immediate trial, the judge or a jury? That subject is
addressed below in Commentary C3211:45.
C3211:45. Jury Trial of Motion Issue?
In allowing the immediate trial of an issue of fact arising on a CPLR 3211 motion, CPLR 3211(c) does not say whether
the trial must be by jury. Here CPLR 2218 might be turned to for guidance, but it, too, has little to offer: it directs
trial by jury if the issue is “triable of right” by jury, thus begging the question.
This issue turns on three things:
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(1) whether the case is one in which the merits would be triable of right by jury;
(2) whether a jury has been demanded; and
(3) the nature of the ground on which the motion is based.
If no part of the action itself--such as where it is one in equity for an injunction--would be triable by jury, no issue of
fact being tried on a CPLR 3211 motion in the case need be tried by jury.
If the case is triable by jury--such as an ordinary money action--and trial by jury has been duly demanded or the
time in which to demand it is still open (see CPLR 4102), item (2) on the above list is satisfied, leaving only item
(3) to be negotiated.
If the ground of the motion is such that resolution of the fact issue in favor of the movant will dismiss the case and
preclude suit from being brought upon the cause again in New York, a jury trial will be required if either side insists on
it. See CPLR 2218. Grounds that fall under this category would be release, res judicata, payment, statute of limitations,
etc. If the grant of the motion dismissing the case would not prevent suit from being brought again, jury trial of the
issue of fact would not be required. Examples of these grounds would be lack of jurisdiction (personal, rem, or subject
matter), temporary disability of a party, other action pending (CPLR 3211[a][4]), failure to join a party, etc.
Even on these latter grounds, however, a situation can arise in which a trial by jury should be granted. If it appears
that a dismissal for lack of personal jurisdiction, for example, will take place at a time that would prevent the plaintiff
from suing anew because of the statute of limitations, see Commentary C3211:38 above, the impact of the dismissal
would be permanently to oust the plaintiff from the New York courts and the issue of fact on the jurisdictional motion
should therefore be tried by jury.
In Cerrato v. Thurcon Constr. Corp., 92 A.D.2d 89, 459 N.Y.S.2d 765 (1983), the First Department so held, but not
without dissent. The court divided 3-2 on the issue, the dissent writing that the mode of trial should not depend on the
stage at which an issue is raised, but rather on the nature of the issue itself. In essence the dissent says that whether
there is a right to reach the merits is an issue for the court rather than a jury to determine.
The Second Department appeared to be of a different view on an analogous issue in Yannon v. RCA Corp., 131 A.D.2d
843, 517 N.Y.S.2d 205 (1987). The issue in Yannon was whether the action was timely. It was if the plaintiff was
insane, because the insanity would have meant that the statute of limitations was tolled under CPLR 208; but the case
would have been dead if the plaintiff was sane. The immediate issue, then, was the sanity. Even though the whole
case depended on it, the court held that the issue is triable by the court, not by a jury. (It then went on to hold that the
plaintiff did suffer from the disability, that there was a toll under CPLR 208, and that the action was therefore timely.)
Subdivision (d)
C3211:46. Resisting Party's Need of More Evidence.
When a motion is made under CPLR 3211, it is generally assumed that the moving party has already amassed all of
the evidence needed to support the motion. But it may be that the opposing party has not yet done so, or has tried but
been unable to. Subdivision (d) covers that situation.
CPLR 3211(d) provides that “[s]hould it appear from affidavits submitted in opposition to a motion made under
subdivision (a) or (b) that facts essential to justify opposition may exist but cannot then be stated, the court may
deny the motion, allowing the moving party to assert the objection in his [or her] responsive pleading, if any, or
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may order a continuance to permit further affidavits to be obtained or disclosure to be had and may make such other
order as may be just.” Thus, the burden on the opposing party is to convince the court in the opposing affidavits
that facts “may exist” that would defeat the motion; mere hope that discovery will yield helpful information will not
forestall a determination of the CPLR 3211 motion. See Cracolici v. Shah, 127 A.D.3d 413, 4 N.Y.S.3d 506 (1st Dep't
2015). The opposing party need not convince the court that facts essential to oppose the motion actually exist because
that obviously cannot be known until further investigation is had. The party seeking the benefit of subdivision (d)
should specify the facts that need to be developed and explain why those facts are material to the opposition. See
Warshaw Burnstein Cohen Schlesinger & Kuh, LLP v. Longmire, 106 A.D.3d 536, 965 N.Y.S.2d 458 (1st Dep't 2013).
The court should also be shown the sources through which the opposing party believes the needed evidence can be
secured. While not expressly required by the statute, the opposing party should, of course, make a specific request
for subdivision (d) relief. See SNS Bank, N.V. v. Citibank, N.A., 7 A.D.3d 352, 777 N.Y.S.2d 62 (1st Dep't 2004).
If the evidence can be secured simply by getting additional affidavits, the opposing party should explain why those
affidavits were not gotten in time to resist the motion. If that is reasonably explained and it is just a matter of giving
the opposing party more time in which to get them, the motion can be adjourned for the requisite time.
It may also happen, of course, that the affidavit will not be available because the witness who knows the facts will not
volunteer them or because the needed facts are in the knowledge of an adverse party. Here the deposition procedure
may suffice, and the court has explicit power under subdivision (d) to adjourn or continue the motion so as to afford
the opposing party an opportunity to seek a deposition or use any other disclosure device against the person or party
who holds a possible key to the facts.
Another alternative for the court in such a situation is merely to deny the motion and allow the moving party to put
the objection into its pleading, thereby in effect deferring the issue until the trial or, perhaps, the making of a motion
for summary judgment under CPLR 3212 (which would be made after the opposing party has had a sufficient time
to amass other evidence). This is the subject of Commentary C3211:47.
Another situation is where the movant herself holds the key to the facts. See Cantor v. Levine, 115 A.D.2d 453, 495
N.Y.S.2d 690 (2d Dep't 1985). It may be unfair to grant the CPLR 3211 motion in a situation in which the opposing
party must depend entirely on the moving party's testimony to support her own position. If that's the case, the opposing
party should advise the court that the nature of the case requires her to depend on cross-examination of the movant at
the trial. An illustration of this would be the situation in which the plaintiff is a personal representative suing for the
wrongful death of a decedent and where the death resulted from an accident which only the defendant (the movant)
survived. If the defendant is the only one who can testify to what occurred at the scene, the plaintiff should have a
chance to cross-examine the movant in front of the fact-trier. An early dismissal motion by the defendant in those
circumstances, such as under CPLR 3211(a)(7), would not ordinarily be granted.
Plaintiff’s Need of Jurisdictional Evidence in “Longarm” Case
A conceptual difficulty frequently arises when the plaintiff relies on the “longarm” statute (CPLR 302) for
extraterritorial jurisdiction against the defendant, who moves to dismiss for lack of personal jurisdiction contending
that CPLR 302 is not applicable. Whether the statute applies depends on whether the New York contacts required by
CPLR 302 are present in the particular case. Since the court's jurisdiction over the defendant turns on that issue, a
potential cart-before-the-horse argument arises. Its most sensitive appearance is when the longarm defendant moves
to dismiss under CPLR 3211(a)(8) and the plaintiff in responding papers claims the need of disclosure under CPLR
3211(d).
The defendant's position at that moment is that the plaintiff must at least establish a prima facie basis for jurisdiction
under CPLR 302 before the court can put the defendant to the burden of making disclosure, even if the disclosure is
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sought only as to the jurisdictional facts. That is, the defendant argues that the court does not even have the jurisdiction
to order the disclosure unless and until the plaintiff factually, through affidavits or otherwise, establishes at least a
prima facie set of facts invoking the longarm statute.
In Peterson v. Spartan Industries, 33 N.Y.2d 463, 354 N.Y.S.2d 905, 310 N.E.2d 513 (1974), the Court of Appeals
held that the plaintiff in that situation does not have to make a prima facie showing of jurisdiction. The plaintiff “need
only demonstrate that facts ‘may exist’ whereby to defeat the [dismissal] motion. It need not be demonstrated that
they do exist. This obviously must await discovery.” 33 N.Y.2d at 466, 354 N.Y.S.2d at 908, 310 N.E.2d at 515.
The Court said that to impose on the plaintiff the burden of establishing prima facie jurisdiction “may impose undue
obstacles ... particularly ... under the ‘long arm’ statute.” 33 N.Y.2d at 467, 354 N.Y.S.2d at 908, 310 N.E.2d at 515.
The plaintiff in the Peterson case did show some local contacts on the part of the defendant. The Court found that
with these “the plaintiffs have made a sufficient start, and shown their position not to be frivolous” on the question
of jurisdiction.
With the “sufficient start” inquiry, the Court appeared to be pronouncing a kind of good faith test. Unless the court
can be convinced, from what facts have been shown, that the plaintiff is guilty of bad faith in arguing that longarm
jurisdiction exists, the plaintiff will get the benefit of the doubt and the defendant will be required to furnish further
information that may reflect on jurisdiction. See West Mountain Corp. v. Seasons of Leisure International, Inc., 82
A.D.2d 931, 440 N.Y.S.2d 729 (3d Dep't 1981).
Where the court determines that jurisdictional discovery will be permitted, it should deny the motion to dismiss
without prejudice to renewal of the motion upon the completion of the jurisdictional discovery. Goel v. Ramachandran,
111 A.D.3d 783, 975 N.Y.S.2d 428 (2d Dep't 2013). Alternatively, the court could order a continuance of the motion,
providing an opportunity for the discovery, then decide the motion. See Jacobson v. Princess Hotels International,
Inc., 101 A.D.2d 757, 475 N.Y.S.2d 846 (1st Dep't 1984).
C3211:47. Denying Motion with Leave to Plead the Objection.
An alternative course for the court to follow in a situation in which the opposing party does not yet have the evidence
needed to resist a CPLR 3211 motion is to deny it with leave to the movant to plead it in the responsive pleading, if
any. Where the defendant has moved to dismiss a cause of action under CPLR 3211(a), the denial would be without
prejudice to the defendant to plead the objection as a defense in the answer. If the plaintiff has moved to dismiss
a defense under CPLR 3211(b), and the defense is contained in an answer that requires no responsive pleading
(see CPLR 3011), the denial would merely have to specify that it is not on the merits of the motion or that it is
without prejudice to the movant to litigate the issue at the trial, or by subsequent motion under CPLR 3212 (summary
judgment), etc.
If the issue raised on a CPLR 3211 motion, whether made under subdivision (a) or (b), can be resolved on the paper
proof submitted on the motion, it of course should be. If its resolution depends on a fact of which the opposing
party must still secure evidence and the evidence can be secured by pretrial methods, as discussed in Commentary
C3211:46, the remedy is an adjournment or continuance to enable the opposing party to get affidavits or to use the
disclosure devices.
If an issue of fact connected with the motion cannot be resolved by paper proof already appearing in the motion papers
or available for addition to them by an adjournment or continuance, a hearing may be necessary. The court may order
that it take place promptly. See Commentary C3211:44.
With all of these alternatives available to the court, it would seem that a denial of the motion without passing on its
merits, thereby leaving the matter for resolution by later summary judgment motion under CPLR 3212 or at the trial,
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should be used only where the nature of the particular case makes it especially appropriate. If the ground of the CPLR
3211 motion is such that an early resolution of the fact issue can result in a dismissal of the case or a final judgment
in favor of either side, the issue is one that should not ordinarily be deferred until the trial.
If the issue arising on the motion is inextricably intertwined with the basic merits of the case itself, on the other hand,
a strong argument appears for deferring its resolution to the trial proper. In such an instance an early trial of the issue
under the court's power to direct immediate trial pursuant to subdivision (c) of CPLR 3211 can in effect become an
early trial of the entire case, i.e., a back-door preference. That was not the purpose of subdivision (c), which may be
said to contemplate an instance in which the fact issue arising on the motion is relatively sharp, can be isolated from
the action's main issues, and can on a narrow point dispose of the whole case. See Commentary C3211:44.
Even where the issue is intertwined with the merits of the entire claim, strong countervailing reasons can appear to
justify an immediate trial of the motion's fact issue. An example of this is where the plaintiff bases jurisdiction on
the longarm statute (CPLR 302), the defendant pleads as a defense lack of jurisdiction, and the plaintiff moves to
dismiss the defense under CPLR 3211(b). Even if resolution of the issue will not itself dispose of the case on the
merits, as in the example where it relates only to jurisdiction, but the deferment of it until the trial can itself result in
a disposition which will prevent the merits from ever being reached, the issue should not be deferred. An example
would be where the statute of limitations expires in the interim so that a later dismissal for lack of jurisdiction will
disable the plaintiff from suing anew. The issue in that situation should be ordered to immediate trial under CPLR
3211(c). See Commentaries C3211:38 and C3211:44.
Subdivision (e)
C3211:48. Time for Making CPLR 3211 Motion.
CPLR 3211(e) requires that a motion to dismiss a cause of action under CPLR 3211(a) be made before service of the
responsive pleading “is required.” The responsive pleading includes not just the answer to the complaint, but also an
answer to a cross-claim, a reply to a counterclaim, an answer to a third-party claim, etc., depending on what pleading
contains the cause of action being attacked. But for purposes of discussion we will assume the common situation in
which the attacked cause of action is in the complaint and the motion to dismiss it is made by the defendant.
When the defendant must respond to a cause of action contained in the complaint that accompanied a summons, the
responding time is 20 or 30 days, depending on the place and method of service. If the defendant is responding to
a cause of action contained in a subsequent pleading, the responding time is a straight 20 days. These are the rules
spelled out by the interplay of CPLR 320 and 3012. (The subsequent complaint can be an amended or supplemental
one, or even the original one if the plaintiff has started the action with a CPLR 305[b] notice instead of a complaint
and the complaint is served only after the defendant has served a demand for it.)
These periods, which dictate how long the defendant has to respond, therefore dictate as well how long she has to
move to dismiss under CPLR 3211 in lieu of pleading.
It is generally contemplated, and it is surely the better practice, that the movant make the CPLR 3211 motion before
pleading. If disposed to move pre-answer, the defendant should therefore move to dismiss before serving an answer.
See Wahrhaftig v. Space Design Group, Inc., 29 A.D.2d 699, 700, 286 N.Y.S.2d 442, 443 (3d Dep't 1968) (as a result
of defendants’ “failure to proceed by motion before service of the responsive pleading they must be deemed to have
elected to proceed solely by means of the affirmative defense pleaded in the amended answer.”) (internal quotation
marks omitted); see also Incorporated Village of Laurel Hollow v. Laverne, Inc., 43 Misc.2d 248, 250 N.Y.S.2d 951
(Sup. Ct., Nassau County 1964), mod'd 24 A.D.2d 615, 262 N.Y.S.2d 622 (2d Dep't 1965).
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A defendant who has carelessly interposed an answer containing as a defense a ground on which she now wants to
move to dismiss under CPLR 3211 can of course move under CPLR 3212 instead, and perhaps should do that. A
ground that would have supported a CPLR 3211 motion before the service of the answer will ordinarily support a
summary judgment motion after the service of the answer. See Commentary C3212:20.
If a motion is based on CPLR 3211 but is made after the service of the answer, the court can treat the motion as one
for summary judgment, a power expressly conferred on it by CPLR 3211(c). See Commentary C3211:42. That would
avoid the barrier otherwise presented by subdivision (e), and allow the court to get to the issues raised on the motion.
The time limit under discussion does not apply to all CPLR 3211 motions. There are three exceptions, as discussed
in Commentary C3211:49.
C3211:49. Time Limitation Inapplicable to Certain Grounds.
If the motion is to dismiss a defense under subdivision (b), there is no time limit on it. The time limitations of CPLR
3211(e) operate only on the motion to dismiss a cause of action under subdivision (a). And there are three grounds
even under CPLR 3211(a) that are excepted from the time requirement. A motion predicated on paragraph 2, 7, or
10 of subdivision (a) may be made at any time--the objections of lack of subject matter jurisdiction, failure to state a
cause of action, and failure to join a necessary party--and may be made notwithstanding the service of an answer and
even though the objection was not even included in the answer as a defense. See Commentary C3211:54.
C3211:50. Effect of Extensions of Responding Time.
Since the time in which to make a motion under CPLR 3211(a) is keyed by CPLR 3211(e) to the responding time,
it will generally be true that anything that extends the responding time will also extend the time in which to move
under CPLR 3211(a). A motion by the defendant to correct the complaint under CPLR 3024 will constitute such an
extension, for example. See CPLR 3024(c). The CPLR 3211 motion itself has this effect under CPLR 3211(f). See
Commentary C3211:67.
If the plaintiff amends the complaint, whether as of course under CPLR 3025(a) or by leave of court under CPLR
3025(b), the answering time and hence the responding time will run anew as to the amended complaint. See CPLR
3025(d). The same is true of a supplemental complaint under those provisions, and the same conclusions reached as
to the complaint will of course govern as to a cause of action contained in other pleadings, such as a cross-claim or
counterclaim in an amended answer.
If a stipulation is made extending the time to respond, a frequent occurrence in practice, it should automatically extend
the time in which to move under CPLR 3211(a). See Bob v. Cohen, 105 A.D.3d 530, 967 N.Y.S.2d 690 (1st Dep't
2013); see also Rich v. Lefkovits, 56 N.Y.2d 276, 280-281, 452 N.Y.S.2d 1, 3, 437 N.E.2d 260, 262 (1982). The
stipulation can be more restrictive, however: it can provide that the extension is given only with respect to pleading
and that it does not extend the time to move under CPLR 3211. A stipulation negating an extension of time to move
should ordinarily be upheld. The would-be movant who has a CPLR 3211(a) objection, which could otherwise have
been taken on a CPLR 3211 motion to dismiss, is not undone by this: she can serve a responsive pleading including
the objection as a defense and then use a summary judgment motion under CPLR 3212 based on it.
The court clearly has power to extend the time to answer. See CPLR 3012(d). But the courts are perhaps not as free
with an extension of time for a motion. In Smith v. Pach, 30 A.D.2d 707, 292 N.Y.S.2d 333 (2d Dep't 1968), the court
extended the time to answer but specifically refused to permit a motion within the extended time, holding that “[g]ood
cause for an extension of time to move was not shown.” Perhaps the reason for this is that a refusal to extend the
pleading time will result in a default judgment against the would-be pleader, while a refusal to allow more time to
make a CPLR 3211 motion will not (as long as the defendant does serve a timely answer, of course).
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Nothing discussed here should be confused with CPLR 3211(f), which automatically extends the time to serve a
responsive pleading when the would-be responder moves to dismiss under CPLR 3211 as a first step in lieu of serving
an answer, and the motion is denied. See Commentary C3211:67.
Defendant's Waiver of Defense as Quid Pro Quo for Extension of Time to Answer
It is always a wise thing for the plaintiff, when asked for an extension of the answering time by the defendant, to
inquire into whether the defendant is planning to interpose a jurisdictional objection. Indeed, it may be tactically
indispensable to do so if the case was brought with only a short time left on the statute of limitations, for the reason
that if the case should be dismissed for lack of jurisdiction after the statute has expired, CPLR 205(a) will not offer the
case its six months for a new action and the case will be dead. When the plaintiff discerns that the defendant has such
an objection, and its resolution may occur too late for the plaintiff to start over, the plaintiff should try to get from
the defendant, as a quid pro quo for the time extension, a waiver of jurisdictional objections. See on this subject the
three-part series in the New York State Law Digest on the various ingredients that go into this tactical occasion (New
York State Law Digest Nos. 274-6, entitled “The Urgency of Timing the Adjudication of Jurisdictional Objections”).
A defendant who has agreed to the stipulation should check it out very carefully when it is reduced to writing to make
sure that only jurisdictional objections are waived. A defendant who stipulated to waive “all affirmative defenses”
found that she even waived the defense of the statute of limitations. See Stefaniw v. Cerrone, 130 A.D.2d 483, 515
N.Y.S.2d 66 (2d Dep't 1987).
The Stefaniw situation was more unusual still, because it was the defendant who drafted the stipulation, honoring
the plaintiff's request that the defendant waive all affirmative defenses. The defendant apparently overlooked what a
big bag that is. It would not be amiss, of course, for the plaintiff to insist also on a waiver of a statute of limitations
defense, too. But the defendant's offer of such a waiver, if there is any possible merit at all to the limitations defense
(which might put a permanent end to the plaintiff's case), and for the quid pro quo of nothing more than a little more
time to answer, is a quid that goes far beyond the quo. (Or is it a quo that goes far beyond the quid?) An all-around
bad contract, anyway. Waiving “all” affirmative defenses is worse still, when one considers just what that takes in.
The major affirmative defenses are listed in CPLR 3018(b). A simple scanning of that provision reveals how many
substantive rights a defendant may give up with a waiver of “all” defenses. Does the defendant intend to waive, for
example, defenses such as res judicata or fraud, or, indeed, the fact that the defendant has already paid the obligation?
(Payment and release are also on the list.) And in a personal injury case even comparative fault on the plaintiff's
part is officially an affirmative defense. Stefaniw wasn't a personal injury case, but if it was, would it have been the
defendant's intention to waive so casually the defense of the plaintiff's comparative fault?
A defendant who stipulates to waive “all affirmative defenses” might just as generously offer the plaintiff summary
judgment instead. A defendant who offers the plaintiff summary judgment will be surprised by how generous the
plaintiff will be with an extension of the defendant's time to answer.
C3211:51. Single-Motion Rule.
There shall be but one motion to dismiss under subdivision (a). (There is no limitation stated on the number of motions
that can be made to dismiss defenses under CPLR 3211[b]). And if there are several causes of action stated, this
provision means that the movant must gather together all of her subdivision (a) objections, or such of them as she
wants to take by motion, for use on that single CPLR 3211 opportunity. This requirement has both procedural and
administrative missions. It is designed to protect the pleader from being harassed by repeated CPLR 3211(a) motions
and to spare the court's motion calendars the burden of a CPLR 3211 motion more than once in the same case.
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It would appear that a second CPLR 3211 motion would be allowable if based on the want of subject matter jurisdiction
under paragraph 2 of CPLR 3211(a), for the simple reason that this objection is an unwaivable one and can be raised
at any time. And for CPLR 3211 purposes, the objections of paragraphs 7 (failure to state a cause of action) and 10
(failure to join a party) are in the same category as paragraph 2. See subdivision (e) of CPLR 3211. Subdivision (e)
specifies that a motion on a ground specified in paragraph 2, 7, or 10 of subdivision (a) may be made at any time.
Because of this common treatment of the three paragraphs, it might be thought that a second motion under CPLR
3211 could also be made if based on paragraph 7 or 10 of CPLR 3211(a). It was at one time so held, e.g., Higby
Enterprises, Inc. v. City of Utica, 54 Misc.2d 405, 282 N.Y.S.2d 583 (Sup. Ct., Oneida County 1967), aff'd 30 A.D.2d
1052, 295 N.Y.S.2d 428 (4th Dep't 1968), but the Court of Appeals held otherwise in McLearn v. Cowen & Co., 60
N.Y.2d 686, 468 N.Y.S.2d 461, 455 N.E.2d 1256 (1983).
It should be stressed, however, that omitting the paragraph 7 ground (failure to state a cause of action) from the
initial CPLR 3211 motion will not waive it; subdivision (e) allows the paragraph 7 motion to be made at any time.
It is just a matter of determining what mechanical device to use for the paragraph 7 objection when the CPLR 3211
motion has been used up. The device should be the summary judgment motion of CPLR 3212. The best counsel to
the defendant, of course, is to join, in any CPLR 3211 motion made on any ground, a paragraph 7 objection as well,
if the defendant has one.
When the CPLR 3211 motion is made prematurely and is denied for that reason--as where it is made to dismiss for
lack of jurisdiction under CPLR 3211(a)(8) after the service of a summons without a complaint and the court cannot
determine the motion until the complaint is served--the motion can be denied without prejudice to its renewal. See
Fraley v. Desilu Productions, Inc., 23 A.D.2d 79, 258 N.Y.S.2d 294 (1st Dep't 1965). Because the court seemed
unsure in Fraley about whether the CPLR 3211 motion in that situation could be duplicated, it took the precaution
of suggesting that what the defendant might do in the alternative is wait for the complaint, serve an answer, and then
move for summary judgment under CPLR 3212, using the same objection (lack of jurisdiction) to ground it. Of course
the objection would have had to be preserved by being included as a defense in the answer.
If the first CPLR 3211 motion made by a defendant is addressed to the complaint, a second one afterwards made
against a cross-claim in a co-defendant's answer is permissible. The indication is that it will not be barred by the
single-motion rule, whose purpose, which is to protect the pleader from repeated motions, is not undermined when
the pleadings are those of different parties. Nassau Roofing & Sheet Metal Co. Inc., v. Celotex Corp., 74 A.D.2d 679,
424 N.Y.S.2d 786 (3d Dep't 1980).
May a defendant, who made a CPLR 3211(a) motion against the initial complaint, move against an amended complaint
on a CPLR 3211(a) ground, or did the prior motion against the earlier complaint “use up” the single motion? A second
motion should lie, provided the claims that the defendant wishes to challenge were not set forth in the prior complaint.
See Kocourek v. Booz Allen Hamilton, Inc., 114 A.D.3d 567, 981 N.Y.S.2d 392 (1st Dep't 2014); cf. Swift v. New York
Medical College, 48 A.D.3d 671, 850 N.Y.S.2d 906 (2d Dep't 2008) (service of amended complaint containing no
new causes of action, but merely restating and renumbering certain causes of action, did not provide defendant with
basis for circumventing single motion rule). The test is whether the defendant, on the prior CPLR 3211(a) motion,
had the opportunity to address the claims she wishes to attack on the subsequent motion. Barbarito v. Zahavi, 107
A.D.3d 416, 968 N.Y.S.2d 422 (1st Dep't 2013). If she did, the new motion should be barred by the single motion
rule; if she didn't the new motion is permitted.
When the omitted objection is to personal or rem jurisdiction, based on paragraph 8 or 9 of subdivision (a), different
considerations may arise, discussed in Commentary C3211:55.
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The general rule that only one CPLR 3211(a) motion may be allowed to a defendant does not bar a later made motion
to dismiss on the ground of forum non conveniens under CPLR 327. Harp v. Malyn, 166 A.D.2d 848, 563 N.Y.S.2d
181 (3d Dep't 1990); see F G II, Inc. v. Saks Inc., 46 A.D.3d 305, 847 N.Y.S.2d 185 (1st Dep't 2007).
If the defendant makes a CPLR 3211 motion, and the plaintiff alleges new facts in her answering papers, the defendant
may, without violating the single-motion rule, include in reply papers additional dismissal grounds not covered in the
defendant’s initial motion. In that context it is all deemed part of a single motion. Held v. Kaufman, 91 N.Y.2d 425,
694 N.E.2d 430, 671 N.Y.S.2d 429 (1998).
C3211:52. Pleading Objection Instead of Moving on It.
As to all of the grounds listed in subdivision (a), CPLR 3211(e) gives the responding party an option. She can either
move to dismiss on the stated ground or grounds, or instead plead them as defenses in her answer. This is true of all
of the subdivision (a) grounds, without exception, and as long as the party uses all of her available grounds in the one
form or the other, i.e., either uses them all to ground a CPLR 3211 motion or uses them all as defenses in the answer,
she will not be held to waive any of them. It is where she divides them up and elects to take some of the objections
by motion while saving others to use in the answer (if the motion is denied) that the risk of a waiver arises.
The treatment of waiver should be separately addressed to three distinct groups of objections contained on the
subdivision (a) list: those contained in
a. paragraphs 1, 3, 4, 5, and 6;
b. paragraphs 2, 7, and 10; and
c. paragraphs 8 and 9.
The ensuing Commentaries treat these three categories separately. But an admonition to the practitioner at this point
is warranted: the real trouble centers about the jurisdictional objections contained in paragraphs 8 and 9 of CPLR
3211(a). It is in regard to those objections that a “dividing-up” of objections for use partly by motion and partly by
answer contains the waiver prospect.
While the defendant most commonly directs her jurisdictional objections against the plaintiff, the defendant must
also pay some attention to the specific modes of preserving a jurisdictional objection against co-defendants who
have cross-claimed. In Bides v. Abraham & Strauss Division of Federated Dept. Stores, Inc., 33 A.D.2d 569, 305
N.Y.S.2d 336 (2d Dep't 1969), the danger to a co-defendant who has been cross-claimed against, in failing to make an
independent objection (regarding the cross-claim) to the court's jurisdiction, resulted in a forfeiture of the objection
although, ironically, the objection was successful against the plaintiff's main claim. The whole problem arose because
the defendant who objected to jurisdiction took the objection as a defense in the answer rather than moving to dismiss
based on it.
The plaintiff sued A and B. A pleaded lack of jurisdiction in the answer and, the matter thereby being deferred to the
trial, A prevailed on it at the trial and plaintiff’s claim against A was thereupon dismissed. But defendant B had crossclaimed A, and in A's answer to the cross-claim A did not assert or repeat the jurisdictional objection. As against B,
therefore, A was held to have waived the jurisdictional objection.
A bizarre result. Since the jurisdiction the plaintiff originally secures against defendants is also generally assumed to
constitute the jurisdictional foundation on which a cross-claim also rests, A's doing in the Bides case does not seem
unreasonable. The court apparently chose to regard A's appearance, without repeating the jurisdictional objection
against B, as superseding the original jurisdiction--the jurisdiction acquired by the plaintiff against A initially.
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It was not unreasonable for A to do what was done in Bides. Since CPLR 3211(e) permits any defendant to take a
jurisdictional objection by way of motion or answer, and a motion to dismiss successfully made against the plaintiff
would presumably dismiss B’s cross-claim as well, A should have been able to assume that the later disposition of a
jurisdictional objection taken by way of answer would have the same effect.
Reasonable assumption or not, A is yet another litigant whose case has sounded a warning note for others. The warning
is that any objection to personal jurisdiction that a given defendant, X, may have had is best be asserted independently
as against each person in the litigation who has made a claim against X. On facts like those of Bides, A should, in the
answer to the cross-claim, allege as a defense that the lack of jurisdiction A claims as against the plaintiff is claimed
also against B. That should preserve the objection if taken by way of answer instead of by way of motion.
Note that only a properly pleaded defense will preserve a defendant's right to seek relief on it at some later point in the
litigation, i.e., on summary judgment or at trial. If the purported defense is not pleaded with sufficient particularity,
a court may conclude that it has been waived.
In Scholastic Inc. v. Pace Plumbing Corp., 129 A.D.3d 75, 8 N.Y.S.3d 143 (1st Dep't 2015), the defendant attempted
to raise the statute of limitations defense in its answer. Overly embracing the maxim that brevity is a virtue, the
defendant pleaded that defense, along with 15 others, in “a boilerplate, catchall paragraph”; in that same paragraph
the defendant reserved the right to plead any other potential affirmative defense. After some disclosure, the defendant
moved for summary judgment on several grounds, including that the action was time-barred. In opposition to the
statute of limitations ground, the plaintiff argued that the defense was waived because it had not been adequately
pleaded. The trial court agreed.
The First Department also agreed, finding that the “[d]efendant failed to properly plead the statute of limitations,
because its inclusion of the defense within a laundry list of predominantly inapplicable defenses did not provide [the]
plaintiff with the requisite notice.” Id. at 79; 8 N.Y.S.3d at 146. The Court concluded that the plaintiff was prejudiced
by the defendant's failure to properly plead the statute of limitations defense: the plaintiff was induced by the contents
of the answer to forego disclosure relevant to the statute of limitations issue, disclosure that may have yielded evidence
to use to oppose the motion.
What was the consequence of the defendant's failure to properly plead the defense? Although the Court could have
treated the defense as waived, see CPLR 3211(e); Commentary C3211:53, it declined to so because, under the
circumstances, that punishment would not fit the defendant's offense. “Instead, the prejudice c[ould] be cured by
allowing [the] defendant to amend its pleading and then allowing [the] plaintiff to conduct disc[losure] on the statute
of limitations issue.” 129 A.D.3d at 81, 8 N.Y.S.3d at 148 (internal citation omitted).
For a thorough treatment of Scholastic, including useful tips for a defendant regarding the pleading of affirmative
defenses, see Connors, Back to Basics: Careful Pleading Under CPLR Article 30, N.Y.L.J., May 18, 2015.
C3211:53. Waiving Objection Contained in Paragraphs 1, 3, 4, 5, or 6 of 3211(a).
The only time a defendant, will waive an objection under paragraphs 1, 3, 4, 5, or 6 of CPLR 3211(a) is where the
defendant raises it neither by motion to dismiss under CPLR 3211 nor as a defense in the answer. If the defendant
raises it in the one form or the other, it is preserved. See, e.g., Wan Li Situ v. MTA Bus Company, 103 A.D.3d 807, 14
N.Y.S.3d 89 (2d Dep't 2015). And the defendant can divide these objections up, taking some by motion and saving
others for use as pleaded defenses if the motion fails. See, e.g., Kinberg v. Schwartzapfel, Novick, Truhowsky, Marcus,
PC, 136 A.D.3d 431, 24 N.Y.S.3d 614 (1st Dep't 2016); Hertz Corp. v. Luken, 126 A.D.2d 446, 510 N.Y.S.2d 590
(1st Dep't 1987).

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

108

Rule 3211. Motion to dismiss, NY CPLR Rule 3211

Previous View

If the defendant omits to take any of these objections in either form, the defendant waives it, although the defendant
may seek to assert it in an amended pleading, a subject discussed in Commentary C3211:58.
C3211:54. Waiving Objection Contained in Paragraphs 2, 7, or 10 of 3211(a).
The objections contained in paragraphs 2, 7, and 10 of CPLR 3211(a) are the least likely to be waived by careless
pretrial procedure. Any or all of the three objections can be taken either by CPLR 3211 motion or by way of defense
in the responsive pleading. And they can be divided, one or more used on a CPLR 3211 motion and the rest saved for
use in the pleading if the motion fails. If taken by neither a CPLR 3211 motion nor by way of defense in the responsive
pleading, they are still not necessarily waived. Paragraphs 2, 7 and 10 can be raised at any time and made the subject
of a summary judgment motion or invoked at trial. See Commentary C3211:49.
C3211:55. Waiving Objection Contained in Paragraphs 8 or 9 of 3211(a).
This is one of the busiest of the CPLR 3211(e) categories. It covers a lot of ground. Division is made into subcaptions
to facilitate treatment.
In General
The objections to lack of personal (paragraph 8) or rem (paragraph 9) jurisdiction under CPLR 3211(a) are singled
out for special treatment by CPLR 3211(e).
If the defendant has available either of these objections she may take them by motion under CPLR 3211 before
answering or by way of defense in the answer. It is no longer required that the defendant make the jurisdictional
objection by motion in a special appearance, as was required by § 237-a of the old Civil Practice Act (superseded
by the CPLR in 1963). The special appearance has been abolished and it now suffices for the defendant to object to
personal or rem jurisdiction either by motion to dismiss under CPLR 3211 or in the answer.
But if the defendant does have either of these objections available, she is not to waste the court's or the plaintiff's
time on any CPLR 3211 motion on any ground at all unless on that motion she joins the jurisdictional ground. See
Competello v. Giordano, 51 N.Y.2d 904, 434 N.Y.S.2d 976, 415 N.E.2d (1980). If the defendant makes no CPLR
3211 motion on any ground, she may then safely include the jurisdictional defense in the answer without fear that she
has waived it. (The objection of improper service faces a separate time limit after assertion in the answer, however,
as will be noted in a separate caption below.) But if she makes any CPLR 3211 motion, regardless of ground, she
must include the jurisdictional objection in the motion or she waives it. She may not, if the CPLR 3211 motion made
on other grounds is denied, then turn around and serve an answer containing the jurisdictional objection. Montcalm
Publishing Corp. v. Pustorino, 125 A.D.2d 188, 508 N.Y.S.2d 455 (1st Dep't 1986) (“A defendant may not, upon denial
of the motion under CPLR 3211 which omits a jurisdictional defense, serve an answer containing the jurisdictional
defense.”).
Of course, as with the objections contained in paragraphs 1, 3, 4, 5, and 6, the omission to make the paragraph 8
or 9 objection either by motion or answer will waive it. See Commentary C3211:53 above, and also Commentary
C3211:58, regarding amendment of the answer to add the objection.
Motion Without Jurisdictional Objection Waives It Even If Motion Aborts
The making of a CPLR 3211(a) motion without including the personal jurisdiction objection will destroy the objection
immediately. Addesso v. Shemtob, 70 N.Y.2d 689, 518 N.Y.S.2d 793, 512 N.E.2d 314 (1987); see Competello v.
Giordano, supra; cf. Gliklad v. Cherney, 97 A.D.3d 401, 948 N.Y.S.2d 48 (1st Dep't 2012). In Addesso, the defendant
moved under CPLR 3211(a)(7) to dismiss the complaint for failure to state a claim. The plaintiff amended the
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complaint while the motion was pending and apparently stated the claim right. The defendant then served an answer
to the amended complaint and in it included the jurisdictional objection not previously raised. It was held to be too
late. The Court said the objection was waived by the making of the motion against the original complaint without
including the jurisdictional objection. (See the discussion of Addesso case in the lead note in New York State Law
Digest No. 335.)
If no motion is made, and an answer is then served without including the jurisdictional objection, it was held in
Solarino v. Noble, 55 Misc.2d 429, 286 N.Y.S.2d 71 (1967), that an amendment of the answer made as of course under
CPLR 3025(a) can include the objection as a matter of right and avoid the waiver. The Court of Appeals agreed with
the Solarino court's assessment. Iacovangelo v. Shepherd, 5 N.Y.3d 184, 185, 800 N.Y.S.3d 116, 116, 833 N.E.2d
259, 259 (2005) (“[A] defendant who omits from an answer a defense based on lack of personal jurisdiction has not
waived the defense if the defendant corrects the omission before the time to amend the answer without leave of court
has expired.”). This point is pursued further in Commentary C3211:58.
Jurisdictional Defense Not Waived by Defending on Merits
CPLR 3211(e) clearly permits the defendant either of two modes in which to interpose an objection to personal
jurisdiction: as a motion to dismiss under CPLR 3211(a)(8) or as a defense in the answer. If the answer method is
used, the defendant must obviously be permitted to put every other defense she has into that answer, including her
denials. By using the answer method, in other words, the defendant is signaling that she is willing to wait until some
later point--perhaps the trial itself--for resolution of the issue, and that's the defendant's right under CPLR 3211. See
Calloway v. National Services Industries, Inc., 93 A.D.2d 734, 461 N.Y.S.2d 280 (1st Dep't), aff'd 60 N.Y.2d 906,
470 N.Y.S.2d 583, 458 N.E.2d 1260 (1983). (The right is qualified when the jurisdictional objection is addressed
to improper service, as noted in a separate Commentary below.) Meanwhile, the defendant must also be allowed to
prepare for the trial in respect of the merits.
Remember that the matter of when the jurisdictional objection should be determined is not lodged exclusively in the
defendant's hands. If the defendant uses the answer method, the plaintiff has in CPLR 3211(b)--the motion to strike
a defense--a tool for bringing the matter to an early adjudication.
Motion for Judgment May Eclipse and Thus Forfeit Jurisdictional Defense Asserted in Answer
If the case is not disposed of before trial, and reaches the trial stage, it is fair enough to conclude that the jurisdictional
defense can be adjudicated at that time, having been duly preserved all the while in the answer. (An exception is
the jurisdictional defense based on improper service, which has a 60-day time restriction under CPLR 3211[e], for
which see the Commentary below.) But suppose that the case goes to judgment on the merits before then; that one
of the parties moves for summary judgment on the merits during the pretrial stage, for example, and that the motion
is granted.
If the defendant is the successful movant, she will gladly forfeit the jurisdictional defense that she interposed. But
assume that the plaintiff is the successful movant. If the defendant has not been able to defeat the summary judgment
motion, and has also failed to inject the jurisdictional objection into the motion, the defendant will likely be held
to have forfeited the objection despite its inclusion in the original answer. (See the lead note in Issue 33 of Siegel's
Practice Review, also treating the differences between New York and federal practice on the issue of how long a
jurisdictional objection asserted by way of defense in the answer may be allowed to survive in the action.)
Jurisdictional Defense Based on Improper Service Must Be Brought to Adjudication by Defendant Within 60 Days
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Zeroing in on only one category of objection to personal jurisdiction--the objection of improper service--an
amendment of CPLR 3211(e) that took effect in 1997 requires a relatively prompt adjudication of the objection even
when taken by answer. Within 60 days after serving the answer containing the objection, the defendant must “move
for judgment on that ground.”
Since the service of an answer cuts off the defendant's right to make a CPLR 3211 motion (except on certain grounds
not relevant here), the defendant's application for adjudication of the defense apparently contemplates a motion for
summary judgment.
If the defendant fails to make the motion within the allotted 60 days, the objection is waived and the court's personal
jurisdiction assumed. Wiebusch v. Bethany Memorial Reform Church, 9 A.D.3d 315, 781 N.Y.S.2d 6 (1st Dep't 2004),
highlights just how seriously the 60-day rule is taken by the courts. In Wiebusch, the defendant made the motion
to dismiss for want of proper service beyond the 60 days. The court held that it could deny the motion on its own
initiative; that the plaintiff need not move to strike the defense nor even oppose the defendant’s motion by citing the
tardiness issue. It's still a good idea for the plaintiff to take either step. It isn't every court that's going to notice and
dispose of the defect on its own motion. See generally Misicki v. Caradonna, 12 N.Y.3d 511, 519, 882 N.Y.S.2d 375,
381, 909 N.E.2d 1213, 1218 (2009) (courts “are not in the business of blindsiding litigants, who expect [courts] to
decide their appeals on rationales advanced by the parties, not arguments their adversaries never made”).
Note that only the specific ground of improper service is involved here. Other objections that go to personal
jurisdiction--like want of a jurisdictional basis for extraterritorial service, defective contents of the summons, failure
to include either a complaint or default notice with the summons, etc.--are defects of personal jurisdiction but are
not among those that have to be made the basis for a dismissal motion within 60 days after being pleaded. They can
be postponed of adjudication until much later, when the statute of limitations has expired and when a dismissal of
the action can indeed be fatal because CPLR 205(a) does not offer its six months for a new action when the earlier
one was dismissed for lack of personal jurisdiction. (Unless, of course, the plaintiff presses the defendant's lack of
personal jurisdiction affirmative defense by way of a CPLR 3211[b] motion.)
When the defendant makes a motion to bring the improper service defense to adjudication, and the plaintiff opposes
it, the plaintiff must include in the opposing papers a copy of proof of service, even if proof of service has already
been filed in the case.
Generally, the tenant in a summary proceeding is not subject to this 60-day time limit. The assertion of a jurisdictional
objection in an answer in the summary proceeding thus remains valid despite the expiration of the 60 days. This is the
accomplishment of CPLR 3211(e)'s citation of subdivisions 1 and 2 of RPAPL 711, which cover the most numerous
of the summary proceedings: those based on holding over after the expiration of the lease term and those based on
the nonpayment of rent.
The 60-day waiver provision of CPLR 3211(e) does not apply in the Court of Claims because the failure to comply
with the service requirements in the Court of Claims Act touches on that special court's subject matter jurisdiction
over an action. See Zoeckler v. State, 109 A.D.3d 1133, 971 N.Y.S.2d 760 (4th Dep't 2013); see also Diaz v. State,
174 Misc.2d 63, 662 N.Y.S.2d 719 (Ct.Cl. 1997).
A coordinate amendment of CPLR 3214(b) was made in the same 1997 law that amended CPLR 3211(e). CPLR
3214(b) automatically stays all outstanding disclosure proceedings when the defendant makes a motion under CPLR
3211 (motion to dismiss), CPLR 3212 (motion for summary judgment), or CPLR 3213 (motion for summary judgment
in lieu of complaint). Under the amendment of CPLR 3214(b), if the motion is based on the improper service ground
addressed in CPLR 3211(e), the motion does not automatically suspend disclosure.
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Only Showing of “Undue Hardship” Can Extend the 60 Days
The court can extend the 60 days, but only on the ground of “undue hardship.” This provision has had a lot of attention,
usually with bad news for the defendant. The phrase has been given a strict construction.
The lighter showing exacted under a “good cause” or “in the interests of justice” standard, applicable under diverse
other procedural statutes, does not suffice under the “undue hardship” criterion of CPLR 3211(e). So concludes Abitol
v. Schiff, 180 Misc.2d 949, 691 N.Y.S.2d 753 (Sup.Ct., Queens County, 1999, treated in Issue 84 of Siegel's Practice
Review), modified on other grounds 276 A.D.2d 571, 714 N.Y.S.2d 880 (2d Dep't 2000). The court cites, and rejects
for CPLR 3211(e) application, the more liberal measures of CPLR 306-b (extension of time to serve summons and
complaint), CPLR 2004 (extension of time for taking procedural steps in general), and CPLR 3212(a) (extension of
time to make motion for summary judgment). The defendant in Abitol did not make any showing of “undue hardship”
to excuse the delay, and the jurisdictional objection was held waived.
In this light, certainly the general--and liberal--time extending power of the court under CPLR 2004 is superseded
for CPLR 3211(e) purposes by the “undue hardship” provision.
A connected question arose in Zucco v. Antin, 257 A.D.2d 421, 682 N.Y.S.2d 354 (1st Dep't 1999): whether the 60day period will start to run anew from an amended answer. The court said no: even if the original answer had the
objection, the failure to bring it to judgment within 60 days from service of the original answer waives it; an amended
answer will not offer a new 60-day period.
Does Removal to Federal Court Effect Waiver of Objection to Personal Jurisdiction?
In Cain v. Commercial Publishing Co., 232 U.S. 124, 34 S.Ct. 284 (1914), the U.S. Supreme Court held that the
removal of an action from state court to federal court does not waive an objection to personal jurisdiction, and many a
defendant's lawyer will confirm that one of the considerations in whether to remove a case may be to have the federal
rather than the state court rule even on a mere objection to personal jurisdiction that the defendant has raised in the
state court. The Appellate Division has more recently held, however, that an objection of improper service--which is
of course a category of personal jurisdiction--does get waived by the defendant's removing the case to federal court.
Quinn v. Booth Memorial Hosp., 239 A.D.2d 266, 657 N.Y.S.2d 680 (1st Dep't 1997).
The removal in Quinn was held to be a general appearance, at least to the extent that when the case was afterwards
remanded, the waiver was held to apply by the New York court. As noted above, however, one of the purposes of the
removal may have been to have the federal court rule on the objection. Perhaps the defendant in Quinn was somehow
remiss in preserving the jurisdictional objection before the removal. One counseling point for a defendant bent on
removal is to at least assert the objection in the state court before the removal, even if in no other form than as a
defense in a promptly served answer--always mindful, of course, of the 30-day time limit on removal from state to
federal court under 28 U.S.C.A. 1446(b).
If the ground of the jurisdictional objection is improper service and the defendant has chosen to assert it as a defense
in the answer--and the answer has already been served at the time of removal--the defendant must also attend to New
York's 60-day time limit on bringing the objection to judgment. To be on the safe side, the defendant should promptly,
after removal, make a motion for judgment in the federal court based on the jurisdictional objection, being certain
that the motion in the federal court also falls within the 60-day period following the service of the answer in the state
court. By doing that, the defendant can avoid having to rely on a federal court determination of whether the CPLR
3211(e) 60-day time limit would have to be applied by the federal judge.
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And if the defendant chooses to remove the case before answering, the defendant would do well to make a prompt
motion to dismiss in the federal court after the removal, under Rule 12(b) of the Federal Rules of Civil Procedure,
based on the improper service objection.
By so proceeding, the defendant should be able to preserve the objection through the process of removal to federal
court, and even through the process of removal and remand, should the case be sent back. It is in any event hard
to think that a defendant intent on removing a case should be held, despite all procedural precautions, to forfeit
an objection to the court's personal jurisdiction by the mere fact of the removal. See Benefits by Design Corp. v.
Contractor Management Services, LLC, 75 A.D.3d 826, 905 N.Y.S.2d 340 (3d Dep't 2010).
Answer by Unserved Defendant Is Not Jurisdictional Waiver
In authorizing a defendant to object to personal jurisdiction either with a motion to dismiss under CPLR 3211(a)
(8) or with a defense in the answer, the CPLR has in mind a defendant on whom service of process has at least
been attempted. But suppose that there has been no service at all. Will the defendant's service of an answer in that
situation--duly setting forth a jurisdictional objection--preserve it? It will, holds the Second Department in Colbert v.
International Security Bureau, Inc., 79 A.D.2d 448, 437 N.Y.S.2d 360 (2d Dep't 1981).
A situation like this arises, as it did in Colbert, when there are several named defendants in the case, of which X
is only one. The rest have been served, so that there is a pending action in which, X learns, she is also a named
defendant, and yet there has been no summons served on her. X may nevertheless have an objection to jurisdiction,
not for want of service, obviously, but based on some other ground, such as the absence of a jurisdictional basis for
extraterritorial jurisdiction.
The plaintiff contended in Colbert that because no service was attempted on X, X's service of an answer constituted a
voluntary appearance and submission to jurisdiction; that the modes of a CPLR 3211 motion or a defense in the answer
are available only to defendants upon whom service was at least attempted. The court rejected those arguments. X
need not stand by idly, knowing that an action is pending in which she is a named party and can be served at any
time, the court says. As long as X is named, X may, if she contends that there is no jurisdiction over her, take the
initiative of having the court so hold. She has the right to appear in the action and state the jurisdictional objection,
and since one of the ways the CPLR allows for the assertion of the objection is an answer, X may serve an answer
and the answer can include the jurisdictional objection as well as plead whatever else is appropriate to an answer.
If the plaintiff does not want to serve X, and does not want X serving papers and making objections, the plaintiff
should approach X with the offer to stipulate to drop X from the action entirely.
Jurisdictional Objection Arising Later Is Assertable Later
It may sometimes happen that at the outset of the litigation, at the juncture at which a jurisdictional objection is
most appropriate, the jurisdictional objection does not yet exist. Since CPLR 3211(e) requires that an objection to
jurisdiction--we refer here to personal or rem as opposed to subject matter jurisdiction--be asserted either by a CPLR
3211 motion before answering or as a defense in the answer, what should a defendant do when the jurisdictional
objection does not arise until after the time for the making of the CPLR 3211 motion has expired and the answer has
already been served? In a situation like that arising in Rich v. Rich, 103 Misc.2d 723, 426 N.Y.S.2d 936 (Sup. Ct.,
New York County 1980), the court held that the defendant may make a motion for summary judgment based on the
newly arising jurisdictional objection. See Siegel, New York Practice § 111 (Connors, 5th ed.).
The problem in the case revolved around an attachment. Under the procedures of article 62 of the CPLR, an attachment
properly levied at the outset validates jurisdiction, but it is subject to the condition subsequent of a perfection of the
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levy by appropriate steps. In the interim, the time for making a CPLR 3211 motion, and for serving an answer, the two
devices by which a jurisdictional objection may be asserted, expires. The time for perfecting a levy of the attachment
may not yet have expired when the answering time does, however; perfection may yet take place, so there is not as
yet any jurisdictional defect. But then suppose the time for perfection does expire, and without appropriate steps by
the plaintiff. The Rich case holds that as soon as it becomes plain that the levy has been voided for want of perfection,
thus undoing the jurisdiction that the levy had initially secured, the objection may be raised by the defendant and an
appropriate expedient for the raising is a motion for summary judgment. That motion, which is governed by CPLR
3212, has no pre-answer time limit such as CPLR 3211 imposes.
Consistent with the procedural realities of the case in such a situation, the plaintiff’s contention that the defendant
“waived” a jurisdictional objection at a moment when she did not have one is of course rejected.
C3211:56. Counterclaim or Cross-Claim as Waiving Jurisdictional Objection.
If the plaintiff has an objection under paragraphs 8 or 9 of CPLR 3211(a)--that jurisdiction in personam or in rem is
lacking--the plaintiff may assert it by a motion to dismiss under CPLR 3211(a). Or, if the plaintiff makes no motion,
she may assert the objection by way of defense in the answer. The mere service of an answer containing a defense of
lack of jurisdiction preserves the objection under the CPLR; it is not a waiver of it.
But assume that the defendant also includes a counterclaim in the answer. It was held early in the life of the CPLR
that inclusion of a counterclaim does not waive the jurisdictional objection. Goodman v. Solow, 27 A.D.2d 920, 279
N.Y.S.2d 377 (1st Dep't 1967).
Since that time the rule has been refined, evolving a distinction between a counterclaim related to the plaintiff's claim,
and an unrelated one. The related one (it was a related one in Goodman) does not waive the jurisdictional objection,
but the interposition of an unrelated counterclaim does. See Liebling v. Yankwitt, 109 A.D.2d 780, 486 N.Y.S.2d 292
(2d Dep't 1985), in which the court holds that
[w]hen defendant interposed a counterclaim unrelated to the plaintiff’s claim, he placed himself in the position of a plaintiff
who initially invokes the jurisdiction of a court and by so doing effectively waives any jurisdictional objection he might have
had against the prime action.
How does one test whether a counterclaim is “related” to the main claim? The Court of Appeals addressed the matter
in Textile Technology Exchange, Inc. v. Davis, 81 N.Y.2d 56, 595 N.Y.S.2d 729, 611 N.E.2d 768 (1993), holding that
the doctrine of issue preclusion (collateral estoppel) holds the answer. When there are issues in common between the
counterclaim and the plaintiff's main claim, such that an adjudication of an issue in the course of trying the main claim
would necessarily be dispositive of the same issue when it afterwards becomes relevant on the trial of the counterclaim,
then the counterclaim is to be deemed a related one and, practically speaking, the defendant really has no choice but
to interpose it. Interposing it, therefore, does not waive a jurisdictional defense that the defendant may also have.
The defendant who is in doubt about the relatedness of the counterclaim and who wants at least a preliminary test of the
merits of the jurisdictional objection should use the motion method to contest jurisdiction, i.e., move to dismiss under
CPLR 3211(a)(8). The mere making of the motion extends the answering time, CPLR 3211(f), and the defendant will
shortly have at least the trial court's view of whether the jurisdictional objection is valid.
As is plain from the Appellate Division stage of the Textile case, the judges will sometimes disagree about whether
the counterclaim is related to the main claim. The adoption of the issue preclusion doctrine to test the point will help
to avoid that, but is not likely to be a talisman in its own right.
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What about a cross-claim? The Goodman case indicates that the inclusion of a cross-claim against a co-defendant
may constitute a jurisdictional waiver, but it would be best to qualify that conclusion, too, so as to apply the waiver
only to a cross-claim wholly unrelated to anything else in the action.
The same rationale that enables a defendant to interpose a related counterclaim without waiver consequences should
apply to a related cross-claim as well. If a defendant fails to interpose a related cross-claim, she will be risking the
consequences of the issue preclusion (collateral estoppel) doctrine: issues decided in the case will be binding on the
defendant if they also turn up in a later, separate suit by the defendant on what would have been the cross-claim.
The interposition of an unrelated cross-claim, on the other hand--the cross-claim that neither seeks indemnity for
something interposed against the defendant by some other party nor has any issue of law or fact in common with
anything else in the case--marks the defendant's intention to exploit the forum for her own purposes, a posture
inconsistent with the contention that the forum lacks jurisdiction.
Impleader of Third-Party Defendant as Waiving Jurisdictional Objection
The general rule that the interposition of a related counterclaim or cross-claim by the defendant should not be deemed
a waiver of a jurisdictional defense that is also contained in the answer, has also been extended to a defendant's use
of the impleader device. Thus, where the defendant included in her answer a defense of lack of jurisdiction of her
person and then served a third-party summons and complaint on X, she did not forfeit the jurisdictional objection.
That would be tantamount to forcing the defendant to raise the jurisdictional objection by motion, which in turn would
divest her of her clear CPLR right to assert it by defense in the answer as an alternative. Italian Colony Restaurant
v. Wershals, 45 A.D.2d 841, 358 N.Y.S.2d 448 (2d Dep't 1974).
Even under the expanded use of the impleader device of CPLR 1007, permitting it for anything related to something
else in the case rather than restricting it--as a tight reading of the statute's language would indicate--only to a claim of
indemnification to cover liability of some other claim, the device is limited to claims having at least some relationship
to a matter already in the case. That relatedness should assure that the inclusion of a claim of want of jurisdiction
will not run into any argument of waiver.
Risk of Moving for Summary Judgment on Counterclaim If Defendant Has Also Asserted Jurisdictional Objection
As noted, the mere assertion of a related counterclaim does not prevent the defendant from also including in the
answer a jurisdictional objection. But other conduct may forfeit the objection, as illustrated in the bizarre goings-on
in Flaks, Zaslow & Co. v. Bank Computer Network Corp., 66 A.D.2d 363, 413 N.Y.S.2d 1 (1st Dep't 1979).
The defendant took the jurisdictional objection by answer instead of by motion, also including a related counterclaim
in the answer. Then the defendant apparently had a change of heart and wanted the jurisdictional point disposed of
early. Too late now to make a CPLR 3211(a)(8) motion, the defendant made the jurisdictional objection the subject of
a summary judgment motion (or, in any event, the equivalent of a summary judgment motion), which is a permissible
alternative. Moreover, the defendant won on the point: plaintiff’s action was dismissed for want of jurisdiction.
The counterclaim survived, however, and now the defendant moved for summary judgment on it on the merits.
Although the mere interposition of the counterclaim did not waive the jurisdictional objection, the motion for summary
judgment on the counterclaim--after the jurisdictional point in respect of the plaintiff’s main claim was raised and
disposed of in the defendant’s favor--did. The plaintiff contended, in any event, that these merits proceedings by the
defendant in respect of the counterclaim evinced an intention to submit to the court's general jurisdiction, and the court
accepted this contention and permitted the plaintiff, with an amendment, to re-assert the main claim (the one which
had been dismissed when the defendant’s jurisdictional objection was sustained). Perhaps it would be more accurate
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to describe the situation as one in which a defendant, against whom jurisdiction was initially lacking, submitted to
jurisdiction with the equivalent of an informal appearance, that is, a voluntary participation on the merits of the case,
when he no longer had to (the claim against him having been dismissed).
The defendant brought this on itself. Had the defendant wanted the action dismissed for lack of jurisdiction, the
defendant should have made a prompt motion under CPLR 3211(a)(8), which would have been granted and the action
dismissed. Perhaps the defendant had calculated that with an answer instead of a motion the case could have been so
set up that the defendant could obtain the services of the court for its counterclaim while denying them to the plaintiff
for the main claim. The scheme, if that it was, did not work. Said the court, “If ‘man bites dog’ in this case, it is purely
the defendant’s fault,” and with those words the court proceeded to add insult to injury: the defendant still had at
least some hope of prevailing with the summary judgment motion that the defendant had made on the counterclaim.
Here, too, a disappointment was in store for the defendant. A summary judgment motion “searches the record.” See
Commentary C3212:23 on McKinney's CPLR 3212. This means that the court will look behind the pleading being
attacked (in this case the plaintiff’s reply to the counterclaim), and back to the pleading containing the claim on which
summary judgment is being sought (in this case the counterclaim in the defendant’s answer). If that claim is defective,
the search-the-record doctrine authorizes the court to grant summary judgment dismissing it even though the opposing
party, in this case the plaintiff, has not asked for such relief. That is what happened in the Flaks case. The plaintiff,
having been awarded jurisdiction (of the plaintiff’s main claim) that the court did not initially have, was now also the
beneficiary of a summary judgment (on the defendant’s counterclaim) that the plaintiff did not ask for.
The case is one of the most vivid illustrations of the pitfalls that await a defendant who first elects to take a
jurisdictional objection as a defense in her answer rather than by a clear-cut preliminary motion, and who then
confounds the situation by presuming to impose on the court’s jurisdiction with her own counterclaim after it has
been advised that the court is willing to uphold the defendant's jurisdictional objection against the plaintiff.
C3211:57. Tools of CPLR 308(5) Designee.
On an ex-parte motion by the plaintiff pursuant to CPLR 308(5), the court can devise--literally invent--a method of
summons service. One of the things the courts occasionally do under that provision is designate a person having some
relationship to the defendant, directing the plaintiff to effect service on that person in the defendant's behalf. The
premise is that the relationship of the designated person to the defendant is such as to make it reasonable to assume
that the defendant will be notified through the designee.
It may be true, however, that no such relationship exists, despite the fact that the plaintiff claimed it did on her exparte motion under CPLR 308(5). How does the designated person call to the court's attention the fact that she does
not bear the assumed relationship to the defendant, or that she has no knowledge of the defendant's whereabouts, or,
indeed, that she is even hostile to the defendant? The possibilities are many.
If it is quite clear that the designee does bear a relationship to the defendant such as to justify the designationfor-service under CPLR 308(5), it may be reasonable to require the designee to state any objections she has to the
designation through the same routes that would be open to the defendant herself. Cf. Cosby v. Moyant, 55 Misc.2d
393, 285 N.Y.S.2d 980 (Sup. Ct., New York County 1967). The routes open to the defendant herself are the motion
to dismiss under CPLR 3211 or the answer by way of defense. Clearly, however, the designee cannot be asked to
assert her objections in an answer; she is not the defendant and cannot be asked to answer anything. Nor would it be
appropriate to limit such a designee to the expedient of moving to dismiss under CPLR 3211(a)(8). Since she is not
a party, but a mere expedient through whom the plaintiff seeks to notify the defendant, she should not be compelled
to retain her own attorney and formally move under CPLR 3211. It would also seem that CPLR 3211 is not available
to her, since it is the tool of the party against whom a claim is asserted. A person’s designation under CPLR 308(5)
as a person to be served in the defendant's behalf does not make her the equivalent of the defendant's attorney or
empower her to act in the defendant's behalf.
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The court nevertheless may hear anything the designee has to say about her designation. The court must recognize
that her designation was made on only the ex-parte proof of the plaintiff, which could have been false or mistaken.
The designee should not be bound to any particular course of procedure in bringing to the court's attention objections
to her designation. Whatever means she chooses should be accepted by the court. If she has been served with or has
otherwise obtained a copy of the ex-parte order designating her, so that she knows the name of the judge who signed
the order, and she contacts the court, it could take the initiative in setting up a procedure whereby the designee's
objections can be heard. The designee can be invited to chambers, the plaintiff being notified to attend and the matter
resolved there.
The court should recognize the difficult position of the CPLR 308(5) designee and hear her objections regardless of
the procedural route through which they come to the court's attention.
C3211:58. Initially Raising Objection in Amended Pleading.
If the party does not make a motion based on a subdivision (a) objection and also fails to include the objection in a
responsive pleading, the objection is waived. Apparently excepted from the operation of this rule are the objections
contained in paragraphs 2, 7, and 10 of CPLR 3211(a). See Commentary C3211:54. We thus address discussion here
to the other grounds of objection contained under subdivision (a).
Assume that the defendant neither moves to dismiss on the particular ground nor includes it as a defense in the initial
answer. May the defendant include it as a defense in an amended answer? In answering this question it will help to
distinguish between the amendment of right allowed by CPLR 3025(a) and the amendment that requires court leave
under CPLR 3025(b).
Amendment of Course; CPLR 3025(a)
If the amendment is one made of right (without court leave) under CPLR 3025(a), the amended pleading may include
the previously omitted defense for the first time. See, e.g., Iacovangelo v. Shepherd, 5 N.Y.3d 184, 800 N.Y.S.3d 116,
833 N.E.2d 259 (2005); Moezinia v. Ashkenazi, 136 A.D.3d 990, 25 N.Y.S.3d 632 (2d Dep't 2016). The as-of-course
amendment allowed by CPLR 3025(a) is designed to permit each pleader to correct her pleading at least once without
leave of court, and this category of amendment must be made so close in time to the service of the original pleading
that it may be said to be nothing more than a final version of the original one. The time limit on the amendment as
of course under CPLR 3025(a) will itself guarantee in almost all instances that the adverse party will not be able to
claim any prejudice traceable to the brief delay in asserting the objection in an as-of-course amendment.
We turn attention now more specifically to the amendment that requires court leave.
Amendment by Leave; CPLR 3025(b)
If the time to amend as of course has expired under CPLR 3025(a), and the pleader wishes to assert a CPLR 3211(a)
objection for the first time in an amendment for which leave is needed under CPLR 3025(b), the pleader now faces an
exercise of the court's discretion. Although CPLR 3025(b) directs that leave to amend be “freely given,” the allowance
of the amendment is in the last analysis for the court to determine on a case by case basis. The best rule of thumb
under CPLR 3025(b), for the purpose of permitting an amendment to include a previously omitted CPLR 3211(a)
objection, is that the amendment should be allowed if the adverse party cannot claim any significant prejudice due to
the mere delay in asserting the objection. The court should consider too whether the proposed amendment is palpably
insufficient or patently devoid of merit. See, e.g., Onewest, F.S.B. v. Goddard, 131 A.D.3d 1028, 17 N.Y.S.3d 142
(2d Dep't 2015).
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Here the likelihood of prejudice is greater than with the of-right amendment. If, for example, the objection is that the
court lacks jurisdiction of the defendant's person and its omission from the original answer has prompted the plaintiff
to go to substantial trouble or expense preparing the case on the merits, on the assumption that no jurisdictional
objection has been asserted, the amendment to add the objection would properly be denied. But if the amendment is
sought reasonably close in time to the service of the pleading to be amended and the plaintiff can show no prejudice
because of the mere passage of time, the amendment should be allowed. It should also be allowed when a substantial
period of time has passed unless the plaintiff can demonstrate that she has taken such steps in the interim as would
enable the court to say that the delay in assertion of the objection by itself significantly prejudices the plaintiff.
Discourse like the foregoing should not be necessary for the careful practitioner. Once again: it is obviously the
sounder practice to include the objection in the original pleading or in an amendment of right so as not to have to
depend on an exercise of the court's discretion.
An additional dimension appears when the objection that a party seeks to interpose by way of amendment did not come
into being until after service of the original pleading, as where a defense like res judicata (or payment, release, etc.)
arises only afterwards. There the time to amend as of course under CPLR 3025(a) may have expired, necessitating
leave to amend under CPLR 3025(b). This is a different scenario. Here the party is technically seeking to “supplement”
the pleading rather than merely amend it, and the very fact that the objection came into being after service of the
earlier pleading would appear to mandate a grant of leave to add the objection. See Lance International, Inc. v. First
National City Bank, 86 A.D.3d 479, 927 N.Y.S.2d 56 (1st Dep't 2011); George Strokes Electrical and Plumbing Inc.
v. Dye, 240 A.D.2d 919, 659 N.Y.S.2d 129 (3d Dep't 1997). That would be so, in any event, if the motion is made
within a reasonable time after the objection comes into existence.
Leave to amend an answer to include a waived defense and summary judgment based on that defense can be sought
in one motion. Armstrong v. Peat, Marwick, Mitchell & Co., 150 A.D.2d 189, 540 N.Y.S.2d 799 (1st Dep't 1989).
C3211:59. Raising Objection in Answer to Amended Complaint.
Assume that the plaintiff serves a complaint and the defendant answers it without including an objection to personal
jurisdiction, a CPLR 3211(a) ground of objection. Then the plaintiff, as allowed by CPLR 3025(a), amends the
complaint as of right. The defendant must serve a new answer to it under CPLR 3025(d). The defendant now asserts
the jurisdictional defense in her answer to the amended complaint. This was held permissible in Blatz v. Benschine,
53 Misc.2d 352, 278 N.Y.S.2d 533 (Sup. Ct., Queens County 1967), but later cases, such as Boulay v. Olympic Flame,
Inc., 165 A.D.2d 191, 565 N.Y.S.2d 905 (3d Dep't 1991), indicate no, at least in general language. Boulay and like
cases may reach the right result on their facts, but they should not be taken as setting forth a hard and fast rule in their
reading of the Court of Appeals Addesso case. In Boulay, there may have been a little chicanery on the defendant's
part in getting the plaintiff to amend the complaint to assert a different date for the accident--the change of date does
not appear to have been of any consequence by itself--just so that the defendant, who failed to make a jurisdictional
defense to the original complaint, might now make it against the amended one. The court would not countenance that.
Whether a defendant who has interposed no jurisdictional objection against the claim in the original complaint should
be permitted to interpose one against an amended complaint should depend on what the amended one contains, and
on the nature of the jurisdictional defect alleged. If, for example, the defendant claims never to have been served
with a summons at all, or was served in a defective manner, such an objection would have just as much bearing
on the original complaint as on the amended one. The fact that it was omitted from the CPLR 3211 motion made
against the original complaint, or from an answer addressed to the original complaint, should therefore mean that it
is waived so that it cannot be used against an amended complaint either. But if the particular ground of jurisdictional
objection depends on the contents of the complaint, a waiver should not necessarily result. It is quite possible that an
objection exists legitimately against a claim appearing for the first time in an amended complaint while the defendant
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may have had no jurisdictional objection to claims asserted in the original complaint. A situation involving longarm
jurisdiction illustrates:
The plaintiff effects service of the summons and original complaint on the defendant, a nondomiciliary, in Ohio.
The defendant concedes that the claims asserted in the original complaint arise out of the defendant’s New York acts
and, making no jurisdictional objection, the defendant appears in the action by serving an answer on the merits. The
plaintiff then amends the complaint as a matter of right, as the plaintiff may do under CPLR 3025(a), and adds yet
another cause of action, claiming that this one, too, has a longarm basis in CPLR 302. (Note also, in this situation,
CPLR 302[c].) The defendant does not concede longarm jurisdiction of this new claim, however, and wants to assert
a jurisdictional defense to it. The defendant should of course be permitted to. If general language in Boulay and like
cases indicate that the defendant is barred from making the objection, the courts are likely to narrow the language so
as to preserve what seems plainly to be the defendant’s right in the example just put.
It is the plaintiff, when she amends the original complaint, who injects new matter into the case, and the defendant
should be able, in answering the amended complaint, to address the new matter just as if the answer to the amended
complaint is the only answer to appear in the case--the original answer deemed as effectively superseded by the
amended answer as the original complaint is by the amended complaint.
A lesson from all of this for the plaintiff is that if the plaintiff has the remotest suspicion of the existence of a CPLR
3211(a) objection that the defendant has omitted from the initial answer, the plaintiff had best think twice before
invoking CPLR 3025(a) and amending the complaint.
C3211:60. Leave to Replead on (a)(7) or (b) Motion.
The motion to dismiss a cause of action under CPLR 3211(a)(7) or to dismiss a defense under CPLR 3211(b) may
be made to attack the cause of action or defense as defective on its face, or, conceding that it is good on its face, to
attack it for lack of underlying merit.
If the basis of the defendant’s attack on the plaintiff’s claim is a defect in its pleading and the plaintiff now wishes to
remedy the defect by amendment, the plaintiff may ask in the opposing papers for leave to replead. If the plaintiff is in
doubt about whether the objection goes to the face of the pleading, the plaintiff should include the repleading request
as a precaution. Perhaps the best rule of thumb here is that the plaintiff should make the request in the opposing
papers, at least as an alternative, in any instance in which the plaintiff is confronted with a motion under subdivision
(a)(7). The same is true for the defendant when it is defendant’s defense that is attacked for facial invalidity.
The party who has at hand evidence to establish the validity of a claim or defense may of course submit it in or with his
opposing papers. Affidavits used to support leave to replead should be made by those with knowledge of the facts. The
courts constantly remind the bar that the affidavit of one lacking knowledge will not suffice and that leave to replead
will be denied, although perhaps with leave to reapply on adequate papers. See, e.g., Young v. Nelson, 23 A.D.2d 531,
256 N.Y.S.2d 649 (4th Dep't 1965). The party who does not, merely needing time to secure supportive affidavits or to
conduct disclosure proceedings to get the requisite evidence, see CPLR 3211(d), should so state in opposing papers.
If the party seeking leave to replead includes no extrinsic proof and relies solely on the face of the attacked pleading, all
of that pleading's allegations are assumed to be true. And if the pleading is defective only as a matter of draftsmanship,
as where it omits an essential allegation that can be shown to exist in fact, the court will be more disposed to grant
leave to replead. Even in the situation in which the movant uses no extrinsic proof, however, the opposing party might
still do well to submit extrinsic proof of the validity of the claim and the existence in fact of all of the elements on
which it depends. The party who does that goes as far as possible to encourage the court to grant leave to replead
if a defect is found to exist.
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CPLR 3211(e) used to require a party desiring leave to replead to expressly request that relief in the opposing papers
and demonstrate that she had “good ground” to support the claims she wished to replead. And the court was authorized
to insist that the party produce evidence demonstrating the merit of those claims. These requirements were deleted as
a result of a 2005 amendment of CPLR 3211(e). L.2005, ch. 616.
In the first significant appellate treatment of the post-amendment CPLR 3211(e), the Second Department in Janssen
v. Inc'd Village of Rockville Ctr., 59 A.D.3d 15, 869 N.Y.S.2d 572 (2d Dep't 2008), made several important points
about the leave-to-replead device. First, in amending the law to eliminate the requirements previously associated with
seeking leave to replead, the Legislature did not eliminate repleader. Second, the standard to be employed by a court
in considering whether to grant a request or motion for leave to replead is the same as the standard employed on a
motion for leave to amend a pleading (i.e., relief should be freely granted absent significant prejudice unless new
claim is devoid of merit or palpably insufficient). See, e.g., Rabos v. R&R Bagels & Bakery, Inc., 100 A.D.3d 849,
955 N.Y.S.2d 109 (2d Dep't 2012). Third, there is no time limitation on a motion for leave to replead.
With respect to the third point, the plaintiff pleaded several claims (including for harassment and retaliatory action)
against several defendants (we’ll call them collectively the defendant), along with their village employer. The court on
the defendant’s motion dismissed several of these. The plaintiff did not request leave to replead in the papers answering
the motion. Months after that, with the action still pending, the plaintiff moved for leave to replead--couched also in
the form of a motion to amend (which is in effect the same thing)--and the defendant argued that the motion was too
late; that it was, by analogy if nothing else, limited to the time for appealing under CPLR 5513 or the time for moving
to reargue under CPLR 2221(d)(3). The court rejected both analogies and held plaintiff’s motion, made half a year
after the original dismissal, timely enough. Neither the amendment itself nor any statement in its legislative bill jacket
prescribes any time limit on a motion for leave to replead, the court pointed out.
A party desiring leave to replead should not take Janssen as an invitation to make a repleader motion at some remote
point in the action. The motion will be judged under the standards applicable to a CPLR 3025(b) motion, and the
principal consideration on the motion to amend is whether the non-moving party would be significantly prejudiced
by the proposed amendment. The greater the delay in moving to amend, the greater the likelihood that such prejudice
can be demonstrated. See Siegel, New York Practice § 275 (Connors 5th ed.).
Courts occasionally insist that the party seeking leave to replead submit with her motion a proposed amended pleading.
Parker Waichman LLP v. Squier, Knapp & Dunn Communications, Inc., 138 A.D.3d 570, 28 N.Y.S.3d 603 (1st Dep't
2016); Fletcher v. Boies, Schiller & Flexner, LLP, 75 A.D.3d 469, 906 N.Y.S.2d 212 (1st Dep't 2010); see JJM Sunrise
Automotive, LLC v. Volkswagen Group of America, Inc., 49 Misc.3d 1208(A), 26 N.Y.S.3d 724 (table), 2015 WL
5971752 (Sup. Ct., Nassau County 2015). This requirement flows naturally from the Janssen court's conclusion that
a motion for leave to replead is to be viewed in the same light as a motion for leave to amend. See CPLR 3025(b)
(“Any motion to amend or supplement pleadings shall be accompanied by the proposed amended or supplemental
pleading clearly showing the changes or additions to be made to the pleading.”).
If repleading is allowed, the disposition of the motion should be a grant with leave to replead. The action itself would
not be dismissed.
C3211:61. Amendment of Objectionable Pleading as Abating Motion.
It may happen that while defendant’s CPLR 3211(a) motion against plaintiff’s complaint is pending, the plaintiff
amends the complaint as of right (without leave of court) under CPLR 3025(a). Upon such an amendment, the amended
complaint supersedes the original pleading and becomes the only complaint in the action. D’Amico v. Correctional
Medical Care, Inc., 120 A.D.3d 956, 991 N.Y.S.2d 687 (4th Dep't 2014). Should such an amendment be deemed to
abate the motion?
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No amendment as of right of the pleading that asserts the cause of action should be deemed to abate a motion to
dismiss under CPLR 3211(a). That rule has particular force where the amendment did not substantively alter the
causes of action being challenged on the motion. See Sim v. Farley Equipment Company LLC, 138 A.D.3d 1228, 30
N.Y.S.3d 736 (3d Dep't 2016); EDP Hospital Computer Systems, Inc. v. Bronx-Lebanon Hospital Ctr., 212 A.D.2d
570, 622 N.Y.S.2d 557 (2d Dep't 1995).
A motion that seeks merely to compel an amendment of the pleading, on the other hand, should be deemed abated upon
amendment of the pleading moved against. A motion to require a separate statement and numbering of allegations
under CPLR 3024 would be an example. See the Commentaries on 3024 and 3025. Since CPLR 3211(e) requires
the court on a CPLR 3211(a)(7) motion to consider not merely whether the plaintiff has properly pleaded the cause
of action but whether the plaintiff in fact has a cause of action, an amendment of the objectionable pleading while a
motion is being brought on under CPLR 3211(a)(7) should not, under the CPLR, be deemed automatically to abate
the motion. If the pleader has no cause of action, no quantity of amendments is going to give her one, for which reason
the CPLR 3211(a)(7) motion does not necessarily lose its vigor because of the amendment. And whether or not it
does is also a matter likely to engender disagreement between the parties, which only the court can resolve.
The court in Sholom & Zuckerbrot Realty Corp. v. Coldwell Banker Commercial Group, Inc., 138 Misc.2d 799, 525
N.Y.S.2d 541 (Sup. Ct., Queens County 1988), held that plaintiff’s amendment of the complaint after the defendant
has made a motion under CPLR 3211 to dismiss it does not automatically abate the motion. It says that the “better
rule” gives the movant “the option of withdrawing its motion or pressing it with regard to the amended pleading,”
observing that a rule that would have the amendment abate the motion automatically would only invite “additional
motion practice.” It is a good idea for the parties to be in touch to discuss the matter. Perhaps the defendant can be
convinced that the amendment meets her objection and makes the motion academic, prompting its withdrawal.
Reviewing this subject in Sage Realty Corp. v. Proskauer Rose LLP, 251 A.D.2d 35, 675 N.Y.S.2d 14 (1998), the
First Department held that the moving party “has the option to decide whether its motion should be applied to the
new pleadings.” In Sage, the defendant asked the court to treat the original motion as being addressed to the amended
complaint as well. This was permissible, held the court. And because plaintiff did not object to the treatment, plaintiff
could claim no prejudice. See Sobel v. Ansanelli, 98 A.D.3d 1020, 951 N.Y.S.2d 533 (2d Dep't 2012); Toikach v.
Basmanov, 31 Misc.3d 615, 918 N.Y.S.2d 844 (Sup. Ct., Kings County 2011).
By making such a request, the defendant must of course be satisfied that the amended complaint does not add anything
new, or at least does not add any new matter to which the original motion has not addressed itself. But that's up to the
defendant. If there is anything at all in the amended complaint that was not present in the original one, the defendant
may well wish to respond to it.
It would seem that the defendant could do so, if so disposed, by asking the court to retain the original motion papers
and consider them as a response to the amended complaint, while perhaps offering the court additional affidavits
responsive to just the new matter contained in the amended complaint. If the nature of the pleadings makes that
feasible, it could save the effort that the total redoing of the answering papers might entail.
While Sage indicates that the matter should be left to the defendant in first instance, if the defendant chooses a course
that encumbers the court’s consideration of the motion after the plaintiff has amended the complaint, the court can
direct the parties to do whatever's necessary to remove the encumbrance.
Most of the grounds stated in CPLR 3211(a) appear to be of the kind that cannot be cured by mere amendment of
the pleading.
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It has been held that where the plaintiff serves an amended complaint pursuant to a court order (as opposed to an
amendment as of course) disposing of a CPLR 3211(a) motion, the service of such an amended pleading does make
the original issues academic on an appeal from the order. See Langer v. Garay, 30 A.D.2d 942, 293 N.Y.S.2d 783 (1st
Dep't 1968). This is a kind of abatement coming about because of an amended pleading--but only for appeal purposes.
If there is some dispute about whether the amended complaint satisfies the order that permitted it, the dispute should
be resolved by the judge who made the order before an appellate court is imposed on to determine the point.
C3211:62. Res Judicata Treatment of Granted CPLR 3211 Motion.
If a motion under CPLR 3211 is granted, the order or judgment in which it culminates is entitled to res judicata
treatment. But it will of course be res judicata only of the point it decides.
If the motion was based on a ground in absolute bar of the action, such as release or payment, it will have the effect
of a final judgment on the merits and will be entitled to future res judicata treatment as such. If it was based only
on a ground in abatement, it will have narrower effect. Thus, where the action is dismissed on a CPLR 3211(a)(8)
motion for lack of jurisdiction of the defendant's person, the plaintiff may of course sue anew if she can afterwards
get jurisdiction; the only point decided is that the court lacked jurisdiction in the first action.
Most of the grounds listed in CPLR 3211(a)(5) are the so-called objections “in bar,” and their application will
ordinarily result in complete res judicata treatment precluding future suit on the same cause of action. Among these
grounds are arbitration and award, collateral estoppel, discharge in bankruptcy, payment, release, and res judicata.
The objection of infancy or disability, however, is only an objection “in abatement” and will not preclude future suit
when the disability is removed or rectified.
The statute of limitations and statute of frauds objections cannot be as easily categorized. A limitations dismissal
will bar future suit on the same claim in New York, at least to this extent: when the plaintiff sues anew in New
York she can be met by the objection that the fact of untimeliness is res judicata, thereby necessitating dismissal
of the second suit without relitigation of the timeliness issue. See Spindell v. Brooklyn Jewish Hospital, 35 A.D.2d
962, 317 N.Y.S.2d 963 (2d Dep't 1970), aff'd 29 N.Y.2d 888, 328 N.Y.S.2d 678 (1972). But if the first adjudication
purported only to apply the New York period of limitation in a case with foreign elements, without any investigation
or application of any foreign period of limitations, it may be possible for the plaintiff to sue anew in the foreign forum
whose statute of limitations is applicable and under which the claim is still timely. If, however, the New York court in
making the adjudication applied a foreign period of limitations under the so-called “borrowing statute,” CPLR 202,
the adjudication should preclude suit anew both in New York and in the foreign forum whose statute was applied.
The objection to the second suit in either instance would be that the fact of untimeliness is res judicata, and it would
be entitled to full faith and credit in the foreign forum.
The statute of frauds dismissal will bar future suit on the alleged agreement, but it may or may not bar a second
suit based on a quantum meruit (depending on whether the particular statute of frauds applicable in the first action
is construed to intend a complete bar to all recovery emanating from the transaction or merely to bar a claim based
on the alleged agreement itself). Here, too, the impact of the New York dismissal may have differing results if the
second suit is brought elsewhere. Much remains to be determined in this difficult conflict of laws realm, which is
further discussed in Commentary C3211:65.
Many of the CPLR 3211(a) grounds are objections in mere abatement. A dismissal based on one of these grounds
will not necessarily preclude future suit. Thus, a dismissal under paragraph 2 will not preclude suit in a court of
adequate jurisdiction; one under paragraph 3 will not preclude future suit when the capacity to sue is achieved; one
under paragraph 4 will not preclude future suit if the earlier action whose pendency wrought the dismissal is itself
later dismissed for lack of jurisdiction; one under paragraph 10 will not preclude future suit in which the necessary
party is brought under the court’s jurisdiction.
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A nice illustration of an objection in mere abatement at work is provided by Landau, P.C. v. LaRossa, Mitchell &
Ross, 11 N.Y.3d 8, 862 N.Y.S.2d 316, 892 N.E.2d 380 (2008). Landau, P.C., involved a disbarred lawyer unable to
keep his firm name (Eisen, P.C.) after the disbarment. So he dissolved the Eisen, P.C. firm and filed a certificate
renaming it Landau, P.C., after his daughter, Debbi (also a lawyer). The gist of the dispute was a legal malpractice
action by Landau, P.C. against the law firm (the defendant) that represented Eisen in an earlier action brought by New
York City against Eisen for fraud and various other activities. Eisen claimed the firm didn't properly resist the city’s
summary judgment motion in that case.
The legal malpractice action was dismissed for lack of both “standing” and “capacity.” Eisen couldn't sue for Eisen,
P.C., because, since he was no longer a lawyer, he lacked “standing.” And Eisen, P.C., could not be a plaintiff and
initiate the action for itself because, as a dissolved corporation, it had no “capacity”. The action by both attempted
plaintiffs was therefore dismissed on those grounds, the judgment of dismissal reciting that it was “without prejudice.”
Now, with Landau, P.C., as plaintiff, the legal malpractice action was brought with “a virtually identical summons and
complaint.” The defendant moved to dismiss this one on several grounds, but we address here only the res judicata
ground. The Court of Appeals held that the earlier action was not res judicata.
The case occasioned a review of which of the various dismissal grounds listed in CPLR 3211(a) count as merits
dispositions in actuality or in effect so as to bar a subsequent action under the res judicata doctrine. The grounds of
the earlier dismissal here--lack of capacity and lack of standing--do not count as such grounds, the Court held, thus
leaving the merits to be adjudicated when the “capacity” or “standing” defect was cured with a proper substitution of
Landau, P.C., as plaintiff. See Brown v. Lutheran Medical Ctr., 107 A.D.3d 837, 968 N.Y.S.2d 526 (2d Dep't 2013)
(lack of capacity dismissal did not bar subsequent action).
Paragraph 7 dismissals merit separate treatment. See Commentary C3211:63.
C3211:63. Impact of Dismissal under CPLR 3211(a)(7).
The objection of failure to state a cause of action under CPLR 3211(a)(7) today tests not just the face of the pleading,
but its basic merits as well. See Commentary C3211:23.
If the paragraph 7 dismissal is based solely on the facial insufficiency of the pleading of the cause of action, the
plaintiff may sue anew with a complaint that corrects the deficiency, see, e.g., Addeo v. Dairymen's League Co-op.
Ass'n, 47 Misc.2d 426, 262 N.Y.S.2d 771 (Sup. Ct., New York County 1965); the prior dismissal, which was not on
the merits, will not be given res judicata effect. Hock v. Cohen, 125 A.D.3d 722, 4 N.Y.S.3d 70 (2d Dep't 2015). But if
the complaint in the second suit is “virtually identical” to the one dismissed for insufficiency in the first, res judicata
will be a basis for the second's dismissal. Flynn v. Sinclair Oil Corp., 20 A.D.2d 636, 246 N.Y.S.2d 360 (1st Dep't
1964) aff'd 14 N.Y.2d 853, 251 N.Y.S.2d 967, 200 N.E.2d 633 (1964); Grinstein v. Official Laura Branigan Fan Club,
174 A.D.2d 545, 571 N.Y.S.2d 725 (1st Dep't 1991).
What about the situation where the granted CPLR 3211(a)(7) motion was supported by evidence? Is that dismissal
entitled to res judicata effect, barring a subsequent similar action? The answer appears to be no. See Amsterdam
Savings Bank v. Marine Midland Bank, N.A., 140 A.D.2d 781, 528 N.Y.S.2d 184 (3d Dep't 1988); Plattsburgh
Quarries, Inc. v. Palcon Industries, Inc., 129 A.D.2d 844, 513 N.Y.S.2d 861 (3d Dep't 1987).
Of course, if the paragraph 7 motion in the first action was converted to one for summary judgment under CPLR
3211(c) and the converted motion is granted, the judgment or order from the first action should be entitled to res
judicata effect. See Commentary C3211:64.
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C3211:64. Impact of CPLR 3211 Motion “Treated” as Summary Judgment.
As previously discussed in Commentary C3211:42, the court is empowered to treat any CPLR 3211 motion as one
for summary judgment. If it elects to do so, regardless of the ground on which the CPLR 3211 motion is made, it is in
effect saying that the claim or defense lacks merit--a holding equivalent to a final judgment after trial--and it should
as a rule be accorded full res judicata (claim preclusion) treatment in any future suit on the same cause. It should also
be given full collateral estoppel (issue preclusion) treatment in a future suit on a different cause of action regardless
of what the dismissed party may do in the interim.
But here we must hedge. The res judicata realm is one of the most subtle in the law. Even a dismissal made upon an
outright motion for summary judgment under CPLR 3212 may carry less than res judicata consequences, as where
judgment was granted summarily based on a mere objection “in abatement,” such as lack of jurisdiction. This point
is more fully developed in Commentary C3212:21 on CPLR 3212.
Ironically, the “treatment” of a CPLR 3211 motion as one for summary judgment may be more apparently a disposition
on the merits than a dismissal made on a direct summary judgment motion under CPLR 3212. The court's election to
“treat” the CPLR 3211 motion as one for summary judgment is its shorthand term to indicate that it has a complete
body of evidence before it on the motion, that it has examined the evidence carefully, that it finds the claim or defense
to lack merit, and that it therefore wants the judgment to be on the whole merits rather than limited to the particular
CPLR 3211 ground on which the motion was made. But since a summary judgment motion under CPLR 3212 can
be predicated on a ground that would have been a basis for a dismissal motion under CPLR 3211--as long as the
objection has been preserved by being included as a defense in the answer--a situation may arise in which such a
narrowly based summary judgment under CPLR 3212 can occur without the judgment or order specifying the limited
ground of it. The fact that a CPLR 3211 motion has been treated as one for summary judgment, on the other hand,
should always appear in the judgment or order itself. See Commentary C3211:42.
The practitioner should see to it that the order or judgment resulting from either a CPLR 3211 or CPLR 3212 motion
fully clarifies its scope. Its future availability (or unavailability) for preclusion use will depend largely on that. If
the matter is omitted and the judge who decided the case wrote no opinion, it may become difficult and sometimes
impossible to know the precise ground of the disposition, thereby necessitating a rehearing that might otherwise have
been avoided.
C3211:65. Res Judicata in Later Suit in Foreign Forum.
The problems that res judicata and its family can present in the most usual of situations--when sought to be applied
to a final judgment rendered only after a full trial--are ample enough and are not a topic of discussion here. When
it is sought to append res judicata to a pretrial dismissal such as one resulting under CPLR 3211(a), the problems
multiply, and that's the current subject. If one essays to determine how a foreign forum will treat a New York CPLR
3211 disposition, the problems can become more complicated still and will often involve the full faith and credit
clause of the federal constitution.
Stating only a few essentials, we may take as the general rule that a New York disposition made with jurisdiction
will be just as binding in the foreign forum as it would be in New York. But the scope that New York intended the
disposition to have will be a prime source of contention in many cases. Here is one example.
New York dismisses the case on motion under CPLR 3211(a)(5) because the claim is on an oral contract and is barred
by the statute of frauds. If the statute of frauds of State X would allow such suit, will the New York disposition be res
judicata in State X? This will depend on a number of factors. Did the New York disposition presume to declare only
that the case was barred in New York and intend to leave open the possibility of suit later in a forum that allows it?
Did the court in New York look at the statutes of all of the related jurisdictions and then decide that the New York
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statute of frauds was the proper one to apply based on the contacts that the case had with New York? Did the New
York court treat the matter as purely a “procedural” question? (If it did, then the adjudication may carry no effect at
all in a foreign forum.) To resolve issues like these would require more space than we have here.
We raise the issues only to call to the practitioner's attention the fact that unique factors may be involved if foreign
states also have contacts with the case and if jurisdiction of the defendant can be secured in a foreign forum and a suit
is commenced anew there. Both sides would do well in such a case to anticipate the possible res judicata questions
that can arise after a grant of a CPLR 3211 motion, researching foreign law in advance of the motion. A revelation
concerning foreign law and its possible application later can dictate a step to be taken now in connection with the
CPLR 3211 motion.
Assume, for example, that State X will apply its own longer statute of limitations to the case if it is shown that the New
York court, in dismissing for untimeliness, looked only to the New York statute of limitations and gave no treatment to
the foreign one. (See CPLR 202.) If the plaintiff can discern this to be the State X approach, and suit would be timely
in State X after the New York dismissal, the plaintiff should see to it that either the order or judgment concluding the
CPLR 3211 motion, or an opinion of the court written in connection with it, clarifies that only the New York statute
of limitations was considered and applied.
The old adage about letting sleeping dogs lie might be invoked here to dictate that these matters not even be discussed
within the framework of a general CPLR 3211 Commentary. The difficulty is that this sleeping dog may wake up later
on, and wake up hungry, when a second suit is brought elsewhere. Research into foreign law in advance of making
or answering a CPLR 3211 motion--whenever there is a prospect of a later foreign suit on the same or a connected
claim--can suggest procedures that will be of great moment in the later suit but which would not have occurred to the
party in the present action in New York without that little bit of foresight and research.
C3211:66. Denial of CPLR 3211 Motion as “Law of the Case.”
The “Law of the Case” doctrine is a kind of intra-action res judicata. Within the framework of a single action it
prevents relitigation of a point already adjudicated in it. The denial of a motion under CPLR 3211 will generally
invoke this doctrine and prevent the adjudicated point from again being litigated within the action. See Siegel, New
York Practice § 448 (Connors 5th ed.).
Thus, the denial of a motion to dismiss for (e.g.) lack of jurisdiction of the defendant's person is a determination
that the court has such jurisdiction and precludes relitigation of the point. While the defendant may appeal the order
denying the motion, see CPLR 5701(a)(2), and may do so immediately or as part of an appeal from a later final
judgment on the merits, see CPLR 5501(a)(1), she may not, after a denial of the motion, plead the objection as a
defense in her answer and expect that the trial judge will hear the matter a second time.
The law of the case doctrine is invoked only when the court has actually adjudicated the point urged on the motion.
If it has denied the motion without prejudice to its assertion by way of defense in a responsive pleading or otherwise
indicated that it is not passing on its merits but rather deferring it to the trial or some later pretrial juncture--which
the court has express power to do under CPLR 3211(d)--the matter is in no sense disposed of and may of course be
determined at that future time.
If the point was adjudicated, however, the loser cannot raise the point at trial level again. Of course, she may move to
reargue the motion; or, if she has additional and recently uncovered proof justifying a different result, she may move
to renew the motion, but that is a different matter entirely. (On the reargument and renewal of motions, see Siegel,
New York Practice § 254 and the Commentaries on CPLR 2221.)
Subdivision (f)
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C3211:67. Motion Automatically Extends Responding Time.
The defendant or other person who must respond to a pleading (such as the plaintiff to a counterclaim) need not fear
being in default by making a CPLR 3211 motion instead of pleading. The mere making of the motion during the time
in which to respond automatically extends the responding time until 10 days after the movant is served with notice
of entry of the order that disposes of the motion. CPLR 3211(f). A party gets the benefit of subdivision (f) only if
the pre-answer motion was made within the time the party had to respond to the pleading. See Wenz v. Smith, 100
A.D.2d 585, 473 N.Y.S.2d 527 (2d Dep't 1984). As any practitioner can attest, that 10-day period, measured as it is by
service of notice of entry of the order resolving the CPLR 3211 motion, can be a long time and can sometimes cover
many months. See CPLR 2219(a). Note that if notice of entry of the order denying the motion isn't served, the CPLR
3211 movant's time to serve a responsive pleading will not begin to run. De Falco v. JRS Confectionary, Inc., 118
A.D.2d 752, 500 N.Y.S.2d 143 (2d Dep't 1986); Moore v. Latovitzki, 25 Misc.3d 130(A), 901 N.Y.S.2d 908 (table),
2009 WL 3378381 (App. Term, 2d Dep't 2009).
Although subdivision (f) speaks only of service of “notice of entry” of the order, which is usually entered on the
initiative of the prevailing party, it is customary to include with it a copy of the order itself.
If the dismissal motion is granted, resulting in a dismissal of the attacked pleading, there is of course nothing to
answer. If several causes of action were pleaded, however, and the motion was aimed, successfully, at only one of
them, only that one would be dismissed and the rest would now have to be responded to in a pleading.
If the motion is one by the plaintiff under CPLR 3211(b) to dismiss a defense contained in an answer that has no
counterclaim, the answer requires no responsive pleading (see CPLR 3011) and the plaintiff therefore need not be
concerned about the time element. If the answer does contain a counterclaim, however, it will require a reply, in which
event the same time rules that govern the defendant's answer will govern the plaintiff’s reply.
Since the making of a motion under CPLR 3211 extends the movant's responding time, it will ipso facto extend the
time within which the opposing party can amend the attacked pleading as of right. CPLR 3025(a). Thus, where the
defendant moves to dismiss the complaint and thereby extends her own time to answer until 10 days after notice of
entry of the resulting order, the plaintiff can, within that extended period, amend the complaint as of right.
The question of whether an amendment of the attacked pleading abates the motion being made against it is discussed
in Commentary C3211:61.
Where a party’s CPLR 3211 motion is denied and she does not serve a responsive pleading within CPLR 3211(f)’s
10-day window period, that party is in default. To be relieved from that default, the party must make a motion for an
extension of time to serve the responsive pleading (see CPLR 3012[d]) or to vacate the default under CPLR 5015(a)
(1). If no default judgment or order has been entered, the former mechanism can be used; if a default judgment or order
has been entered, the latter should be invoked. See Munroe v. Burgher, 43 A.D.3d 891, 841 N.Y.S.2d 636 (2d Dep't
2007); Rockland County Patrolmen's Benevolent Assoc., Inc., 288 A.D.2d 456, 733 N.Y.S.2d 874 (2d Dep't 2001).
C3211:68. Time to Respond Where Only Part of Pleading Attacked.
Assume that the plaintiff has pleaded multiple causes of action in the complaint. The defendant moves to dismiss the
first one only. Must the defendant serve an answer to the others within the original responding time? No, because a
CPLR 3211 motion made against any part of a pleading extends the time to serve a responsive pleading to all of it.
Siegel, New York Practice § 277, n.3 (Connors 5th ed.), citing United Equity Services, Inc. v. First Amer. Title Ins. Co.
of N.Y., 75 Misc.2d 254, 347 N.Y.S.2d 377 (Sup. Ct., Nassau County 1973); see Chagnon v. Tyson, 11 A.D.3d 325,
783 N.Y.S.2d 29 (1st Dep't 2004). Thus, where the defendant moves to dismiss claim #1, she should be able to rely
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on subdivision (f) and its extension of time to serve her answer to the other claims (which answer would of course
respond to the first claim, too, if the CPLR 3211 motion to dismiss it is denied).
Even if the construction were otherwise, the court's general power to extend time (CPLR 2004) is so broad--and its
propensity to forgive defaults when reasonable ground is offered so widespread--that a plaintiff who seeks a default
judgment on claim #2 simply because the defendant has deferred answering until after the disposition of a CPLR 3211
motion made against claim one will often be doing nothing more than wasting time.
The multiple-claim situation can get stickier when an appeal is also involved. Look at the situation in Rotondo v.
Reeves, 192 A.D.2d 1086, 596 N.Y.S.2d 272 (4th Dep't 1993). The defendant was a county, which, under CPLR
5519(a)(1), gets an automatic stay of enforcement of an order when it takes an appeal. The defendant moved to dismiss
two claims. The court granted the dismissal of claim one but not two. The defendant appealed the order--aggrieved
that claim two was not also dismissed--but served no answer to claim two in the interim on the assumption that the
need to answer was suspended. The court holds that it wasn't; that only proceedings to “enforce” the order are stayed,
and that the obligation to answer was not a proceeding to “enforce” the order. The plaintiff was therefore granted a
default judgment against the defendant. The Second and Third Departments would probably agree with that outcome;
the First Department may well have gone the other way. See Robert L. Haig, Commercial Litigation in New York
State Courts, § 8:74 (4th ed.).
Subdivision (g)
C3211:69. Easier Standard for Dismissing “SLAPP” Suit.
Subdivision (g) was added to CPLR 3211 in 1992, designed to deter what is sometimes referred to as a “SLAPP”
suit, an acronym standing for “strategic lawsuit against public participation.” A little background will make clear
what a SLAPP suit is.
Developers, property owners, and a variety of others who must secure public approval of a project from some public
agency, such as in the form of a permit, license, certificate, or like authorization, are often opposed before the agency
by members of the public for an assortment of reasons, some publicly minded and some privately motivated.
Whatever the source of the opposition, these “opposers,” to use a handy reference word, don't make the applicants
very happy, and it has become increasingly common, in an effort to discourage such opposition, for the applicant,
during or after the agency proceedings, to bring an action against the opposer for damages, perhaps for defamation,
perhaps on other grounds. See 600 W. 115th Street Corp. v. Von Gutfeld, 80 N.Y.2d 130, 589 N.Y.S.2d 825, 603
N.E.2d 930 (1992). Legislation adopted in Chapter 767 of the Laws of 1992 is designed to deter such “SLAPP” suits-which the Legislature describes as an “action involving public petition and participation”--by tightening up the legal
requirements for them and by making it easier for the opposer (the defendant in the damages action) to get them
dismissed.
Two of the several amendments with that purpose affect the CPLR: subdivision (g), added to CPLR 3211, and
subdivision (h), added to CPLR 3212. These are best negotiated a little further on, after the more substantive parts
of the package are briefly analyzed.
The more substantive parts of the package are in the Civil Rights Law, in §§ 70-a and 76-a. Subdivision (1)(a) of the
latter contains the “public petition and participation” definition quoted above. See National Fuel Gas Distribution
Corp. v. PUSH Buffalo, 104 A.D.3d 1307, 962 N.Y.S.2d 559 (4th Dep't 2013); OSJ, Inc. v. Work, 180 Misc.2d 804,
691 N.Y.S.2d 302 (Sup. Ct., Madison County 1999). The crux of the legislation is in subdivision 2 of § 76-a, which
permits the recovery of damages in such an action only if the plaintiff (the applicant before the agency) establishes
by “clear and convincing evidence” that the statement made before the agency by the defendant (the opposer before
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the agency) was made “with knowledge of its falsity or with reckless disregard of whether it was false,” at least when
falsity is at issue.
Section 70-a goes even further by enabling the opposer, either in the same suit by way of counterclaim or with a
separate action against the applicant, to recover damages from the applicant, including attorneys' fees, if it can be
shown that the applicant brought the action “without a substantial basis in fact and law.” The “substantial” basis is
supposed to be more stringent than the standard that would otherwise apply--“reasonable” rather than “substantial”-but, as the first Governor Cuomo noted in his approval message, the difference may be more theoretical than real.
If it is found that the applicant was motivated by harassment or intimidation in bringing the suit--and such a finding
won't be hard if the action is determined to lack “substantial basis”--punitive damages can be assessed against the
plaintiff/applicant, in addition to such compensatory damages as may be called for. The function of the two CPLR
provisions in this whole design is to facilitate the early dismissal of the “SLAPP” suit if the proper showing can be
made.
Subdivision (g) of CPLR 3211 provides that if the defendant/opposer moves to dismiss the action under subdivision
(a)(7) of CPLR 3211 and demonstrates that the action is a SLAPP suit, the burden is thrust onto the plaintiff/applicant
to establish that the claim has the requisite “substantial basis.” See Matter of Related Properties, Inc. v. Town Board
of Town/Village of Harrison, 22 A.D.3d 587, 802 N.Y.S.2d 221 (2d Dep't 2005). Subdivision (g) also requires that the
“hearing of such motion” be granted a preference. That may be helpful if the court's or the individual judge's motion
calendar is clogged. The preference instruction is a legislative statement that it wants this motion to go up front. What
it probably really means to grant a preference to, however, is not just the “hearing” of the motion, but the trial of an
issue of fact if such an issue should arise on the motion and hold up its disposition. See subdivision (c) of CPLR 3211.
The matter may come up on a summary judgment motion under CPLR 3212 made after the service of the answer
instead of on a pre-answer CPLR 3211 motion. The same burden alights upon the plaintiff/applicant in the summary
judgment context. That's what subdivision (h), added to CPLR 3212, prescribes. It also calls for a preference, but in
this instance that may be a more substantial gift than it is under the counterpart CPLR 3211(g). If subdivision (h) of
CPLR 3212 is construed to require not just a prompt entertainment of the motion, but the ordering of a prompt trial
of any issue of fact arising on the motion, it will be by-passing the rule that subdivision (c) of CPLR 3212 applies
on summary judgment motions generally.
Under that subdivision, the only time an immediate fact trial can be ordered in the summary judgment context is when
it concerns only damages (as opposed to liability), or when the motion is based on one of the grounds enumerated
in subdivision (a) or (b) of CPLR 3211. That authorization contained in CPLR 3212(c) was probably not intended
to authorize the immediate trial of an issue of fact arising on a motion under CPLR 3211(a)(7), however--where the
ground is that the complaint fails to state a cause of action--because that would open the door to the immediate trial
of any issue of fact at all. See Commentary C3212:22. But given the general background and history of the “SLAPP”
suit, the “preference” instruction of subdivision (h) of CPLR 3212 can reasonably be construed to permit just such an
immediate trial--even of an issue going to liability under the new “SLAPP” suit standards.
As to whether CPLR 3211(g) applies in federal court actions, see Egiazaryan v. Zalmayev, 2014 WL 1244790, *2
(S.D.N.Y. 2014); Douglas v. New York State Adirondack Park Agency, 895 F.Supp.2d 321, 384-385 (S.D.N.Y. 2012);
Yeshiva Chofetz Chaim Radin, Inc. v. Village of New Hempstead by its Board of Trustees of the Village of New
Hempstead, 98 F.Supp.2d 347, 358-360 (S.D.N.Y. 2000).
Subdivision (h)
C3211:70. Greater Scrutiny of Complaint Where Defendant is Design Professional.
© 2022 Thomson Reuters. No claim to original U.S. Government Works.

128

Rule 3211. Motion to dismiss, NY CPLR Rule 3211

Previous View

Subdivision (h) provides a special dismissal tool to certain design professionals who are named as defendants in tort
actions. If a licensed architect, engineer, land surveyor or landscape architect is a defendant in an action that is subject
to CPLR 214-d (“Limitations on certain actions against licensed engineers and architects”) and moves to dismiss the
action under CPLR 3211(a)(7), the plaintiff must, to defeat the motion, “demonstrate[ ] that a substantial basis in law
exists to believe that the performance, conduct or omission complained of such [design professional] ... was negligent
and that such performance, conduct or omission was a proximate cause of [the plaintiff's damages].” CPLR 3211(h).
CPLR 214-d and 3211(h) (as well as CPLR 3212[i]) were added by the Legislature in 1996 to ameliorate the effects
of New York's tort law, which, at the time, “tended to facilitate marginal claims against design professionals based on
defects arising long after their work was completed and the improvements for which they were initially responsible
had been in the owner's possession and subject to the owner's use and maintenance.” Castle Village Owners Corp. v.
Greater New York Mutual Ins. Co., 58 A.D.3d 178, 183, 868 N.Y.S.2d 189, 192 (1st Dep't 2008).
As a result of subdivision (h)’s “substantial basis” element, a court reviewing a CPLR 3211(a)(7) motion in a
qualifying action (see CPLR 214-d) must ask whether the plaintiff's claim is “supported by ‘such relevant proof as
a reasonable mind may accept as adequate to support a conclusion or ultimate fact.’ ” Castle Village Owners, Corp.,
58 A.D.3d at 183, 868 N.Y.S.2d at 192, quoting Senate Memorandum in Support, L.1996, ch. 682, 1996 McKinney's
Session Laws of N.Y., at 2614. While the plaintiff need not adduce evidence demonstrating that the claim is supported
by a preponderance of the evidence--that's the burden that the plaintiff must meet at trial (see 1A N.Y. P.J.I.3d 1:23
[2016])--the bar at the motion-to-dismiss stage is set higher for the plaintiff. See Practice Commentaries for CPLR
214-d.
In the typical case, the CPLR 3211(a)(7) motion will be denied if the complaint states, i.e., pleads, a cognizable cause
of action. When the motion to dismiss for failure to state a cause of action is augmented by subdivision (h), the plaintiff
must adduce allegations and evidence that demonstrate the existence of triable issues of fact regarding the design
professional's negligence and proximate cause. See Castle Village Owners Corp., 58 A.D.3d at 183, 868 N.Y.S.2d at
192. Detailed allegations of negligence and the affidavit of an expert can go a long way in helping the plaintiff to
defeat a CPLR 3211(a)(7) motion by a design professional. See Schmitt v. Spector, 129 A.D.3d 1052, 11 N.Y.S.3d
680 (2d Dep't 2015); Castle Village Owners Corp. v. Greater New York Mutual Ins. Co., supra.
A motion subject to subdivision (h) is to be afforded a “preference,” just like one subject to CPLR 3211(g). See
Commentary C3211:69.
LEGISLATIVE STUDIES AND REPORTS
The First Report of the Revisers to the Legislature notes that this rule, taken from §§ 30 and 237(a)(1) of the civil practice
act and rules 106, 107, 109 and 110 of the rules of civil practice, allows a motion at any time before a responsive pleading is
required, with or without supporting proof, asserting specified objections which, if sustained, will dispose of the action.
In the original draft of subd. (a) of this rule, the Revisers eliminated the motion to dismiss for failure to state a cause of action
which was authorized by rule 106(4) of the rules of civil practice. They comment that lawyers, judges and commentators have
long been concerned about the ineffectiveness and dilatory nature of the motion to dismiss for legal insufficiency on the face of a
pleading. Requiring a determination on the basis of allegations rather than facts, it does not perform well its traditional function
of terminating groundless suits. With free amendment permitted, it more often serves only to secure a new and more technically
acceptable pleading in place of one omitting an essential allegation or stating a claim in conclusory or other uninformative
terms. The round of demurrers and amendments continues while the facts underlying the controversy remain hidden behind
a wall of unsupported allegation. See, e.g., Dulberg v. Mock, 286 A.D. 1008, 145 N.Y.S.2d 533 (1st Dep't 1955), reversed, 1
N.Y.2d 54, 133 N.E.2d 695 (1956).
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It is further stated that legal sufficiency should be tested on the basis of facts, rather than the allegations, to the extent that they
may be ascertained prior to trial. To that end, the jurisdictions following the Federal rules allow proof outside the pleading to be
submitted, both on a motion to dismiss and a motion for judgment on the pleadings, converting the motion into one for summary
judgment. See rule 12(b), (c) of the Federal Rules of Civil Procedure, 28 U.S.C.A. This rule goes a step further, dispensing
with the motion prior to answer and requiring that a preliminary challenge to legal sufficiency be made by motion for summary
judgment after answer. Since such an attack, particularly when it goes beyond the pleadings, usually requires some preparation
by counsel on the whole case, there is no extra burden in requiring an answer. At the same time, certain benefits ensue: since
answer will not be stayed, the motion is less attractive as a delaying tactic. Moreover, the submission of the responsive pleading
permits disclosure to proceed, it defines the issues, and it enables the court to grant judgment against the moving party where
such a disposition is indicated.
Nor should the de-emphasis of the statement of the claim condone or encourage poor pleading. For the same reasons that dictate
omission of rule 106(4) of the rules of civil practice, this rule abolishes the other motions directed to the legal sufficiency of a
pleading on its face under rules 109(5), 109(6), 111 and 112 of the rules of civil practice.
Nevertheless, in the final draft of this subdivision, the Revisers inserted par. 7, which is derived from rule 106(4), and states that
it reflects a middle view between the original proposal that the motion to dismiss for legal insufficiency should be abolished,
and the feeling of some bar association committees that, despite abuses, such motions often perform a valuable function in
permitting a party to have a defective pleading dismissed before being required to frame a responsive pleading and perhaps
submit to disclosure proceedings unjustifiably extended by the scope of the defective pleading. The words “facts sufficient to
constitute” were not carried forward into par. 7 to conform with the pleading rule which does not use this phrase.
It is further explained in the First Report that there is good reason to continue the provisions for a preliminary motion under
rules 107 and 110 of the rules of civil practice and, indeed, to expand them. As separable and easily demonstrable bars to an
action, they may often save a lawyer considerable time and effort preparing an answer in a complicated case. There is little
danger that they will delay the litigation since, by their nature, they are difficult to fabricate and raise issues that are relatively
easily resolved. The commentators have highly praised the New York provisions. See, e.g., Millar, Civil Procedure of the Trial
Court in Historical Perspective 250-52 (1952); Atkinson, Pleading the Statute of Limitations, 36 Yale L.J. 914, 930-32 (1927).
Similar provisions exist in Illinois and Michigan. Ill.Ann.Stat. c. 110, § 48 (Smith-Hurd Supp.1955); 6A Mich.Comp.Laws
Annotations, app. 4, Court Rule 18 (1948).
A new par. 1, relating to defense founded upon documentary evidence, was added by the Revisers, and they also included the
defenses of estoppel, arbitration and award and discharge in bankruptcy in par. 5. The latter were chosen because they represent
affirmative defenses that are usually easily established. Discharge in bankruptcy is an enumerated objection in the analogous
Illinois provision, but this rule has not adopted the phrase “other affirmative matter” used in Illinois. Although par. 5 includes the
most common defenses founded upon documentary evidence, par. 1 is added to cover all others that may arise, as for example,
a written modification or any defense based on the terms of the written contract.
The words “in a court of any state or the United States” have been added in par. 4, in order to do away with the anomalous
doctrine that an action in another state is not “another action pending” within the meaning of the rule. See Squier v. Houghton,
131 Misc. 129, 226 N.Y.S. 162 (Supp.Ct.1927). In the final draft of par. 4, the Revisers inserted provisions to give the court
discretion to make an order other than dismissal, and they comment that in some cases, for example, stay of one of the actions
or consolidation might be a more desirable solution.
Pars. 8 and 9 of subd. (a) of this rule were inserted to cover jurisdiction over the person and in rem or quasi in rem jurisdiction.
The objection of nonjoinder is covered by par. 10, and it is said that the rule that this objection is nonwaivable has been placed
in subd. (e) of this rule.
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Subd. (b) of this rule is derived from rule 109(6) of the rules of civil practice. As noted above in the discussion of subd. (a)
of this rule, the Revisers originally planned to eliminate this provision. However, since they included the motion to dismiss
for legal insufficiency, they carried forward rule 109(6) in this subdivision. The words “facts sufficient to constitute” a defense
were omitted since this language in not used in the pleading rule.
Subd. (c) of this rule authorizes submission of evidence upon the hearing of a motion. The Revisers state in the First Report to
the Legislature that rules 107 and 110 of the rules of civil practice, as to the evidence permitted, mention only affidavits, but
“it is clear that the motion is in essence one for summary judgment.”
Rule 108 of the rules of civil practice, permitting the court to direct an immediate trial of the issues raised, is continued in
the second sentence of subd. (c). It is said that as to the specified defenses, it makes possible an accelerated judgment even
though a genuine issue of fact exists which would defeat a motion for summary judgment. The Illinois and Michigan provisions
analogous to rules 107 and 110 allow such a preliminary trial except where a jury trial is required. See note, 33 Chi.-Kent Law
Rev. 191 (1955). The procedure seems worthy of retention, although courts are sometimes reluctant to use it because of the fear
of two separate trials if the determination is against the moving party. See, e.g., Rizzuto v. U.S., Shipping Board Emergency
Fleet Corp., 213 A.D. 326, 210 N.Y.S. 482 (2d Dep't 1925); Gordon v. Prishkoff, 67 N.Y.S.2d 373 (Sup.Ct.1946), aff'd 272
A.D. 872, 72 N.Y.S.2d 402 (1st Dep't 1947). A trial on any of the enumerated objections will usually be short; if it is before
the court, it will require little more time than the motion itself. As often as not, it will result in a speedy disposition without
calendar delay or the necessity of trying the whole case.
Rule 56(f) of the Federal Rules of Civil Procedure, 28 U.S.C.A., is the source of subd. (d) of this rule. The discussion
accompanying this subdivision in the First Report to the Legislature states that rule 108 of the rules of civil practice permits the
court, in its discretion, to deny the motion and “allow the same facts to be alleged in the answer as a defense.” Although the rule
offers no criteria for exercise of this discretion, it would undoubtedly cover the situation where the facts are then unavailable
to the opposing party This subdivision goes beyond this, allowing the court to retain the motion while permitting disclosure.
Further, under the power to make “such other order as is just,” it is contemplated that the court could require service of an
answer during the continuance for disclosure and thereafter treat the motion as one for summary judgment.
Subd. (e) of this rule is based on § 279 of the civil practice act. As originally drafted this subdivision provided: “A party may
combine in a single motion two or more of the enumerated objections, and no more than one motion shall be permitted under
this rule. Any objection or defense enumerated in this rule except jurisdiction over the subject matter is waived unless it is raised
by motion or in the responsive pleading.” The Revisers explained in the First Report to the Legislature that this subdivision is
designed to prevent the delay before answer that could result from a series of motions under this rule. With only a relatively
short period ordinarily required for disposition of this motion, there is no serious need for allowing subsequent motions based
on newly discovered evidence. In any event the party will lose no rights by failing to move or to include all available grounds
in his motion, for he still may assert in his answer or reply any defense or objection not raised by motion.
The Revisers also stated that the waiver provision in the original draft does not change existing law. Affirmative defenses may not
be proved unless pleaded. The generally non-waivable objections of nonjoinder and failure to state a cause of action or defense
(cf. C.P.A. § 279; Rule 12(h) of the Federal Rules of Civil Procedure, 28 U.S.C.A.) are not affected because the provision applies
only to objections or defenses enumerated in this rule. The rules concerning amendments and summary judgments, however,
de-emphasize the objection of failure to state a cause of action and focus instead upon whether a cause of action actually exists.
Section 278 of the civil practice act provides for waiver of certain of the enumerated objections if they are not taken by motion;
the purpose of that section, however, is merely to preserve the common law doctrine that dilatory pleas and pleas in abatement
are waived unless claimed before trial. Thus, the doctrine is satisfied by the provision that they are waived unless claimed by
motion or answer.
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The final draft of subd. (e) of this rule inserted provisions relating to time, the rule of non-waiver of objection of legal
insufficiency or of non-joinder, and the last sentence.
The rules of non-waiver of objections of legal insufficiency or of non-joinder were originally omitted from this subdivision
becase of the proposal of the Revisers to omit the defense of legal insufficiency from subd. (a) of this rule. However, since the
defense was included within subd. (a), the rules of non-waiver were required to be incorporated in subd. (e).
The last sentence was also added as part of the compromise approach toward the motion to dismiss for legal insufficiency. It is
designed to remove the major objection to such objections--i.e., the liberality with which leave is granted to plead over without
any showing that a legally sufficient claim exists. The combined operation of par. 7 of subd. (a) of this rule and this provision
is to allow the motion at any time but also to put the burden on the opposing party to show that he has a good claim or defense
even if he has not stated it; otherwise leave to plead over will not be granted.
The Sixth Report notes that subd. (e) of this rule, in its final form, is very flexible. If the judge hearing the motion wishes, he
may insist that the party seeking leave to amend furnish him and the opponent with a proposed new pleading which can be
considered in the light of the argument on the motion to dismiss and the information, if any, set forth in the opposing papers.
Subd. (f) of this rule follows the law under § 283 of the civil practice act. It will not operate to relieve a party's default if his
time to plead expired before a motion was made, absent a stipulation or court order extending his time.
Official Reports to Legislature for this rule:
1st Report Leg.Doc. (1957) No. 6(b), p. 83.
2nd Report Leg.Doc. (1958) No. 13, p. 152.
5th Report Leg.Doc. (1961) No. 15, p. 482.
6th Report Leg.Doc. (1962) No. S, p. 329.

Notes of Decisions (4741)
McKinney's CPLR Rule 3211, NY CPLR Rule 3211
Current through L.2022, chapters 1 to 37. Some statute sections may be more current, see credits for details.
End of Document

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

132

Rule 3214. Motions heard by judge supervising disclosure;..., NY CPLR Rule 3214

Previous View

McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)
Chapter Eight. Of the Consolidated Laws
Article 32. Accelerated Judgment (Refs & Annos)
McKinney's CPLR Rule 3214

Rule 3214. Motions heard by judge supervising disclosure; stay of disclosure
Currentness
(a) Judge supervising disclosure. Unless the chief administrator of the courts has, by rule, provided otherwise, if a case has
been assigned to a judge to supervise disclosure pursuant to section 3104, all motions preliminary to trial shall be referred to
such judge whenever practicable.
(b) Stay of disclosure. Service of a notice of motion under rule 3211, 3212, or section 3213 stays disclosure until determination
of the motion unless the court orders otherwise. If the motion is based solely on the defense that the summons and complaint,
summons with notice, or notice of petition and petition was not properly served, disclosure shall not be stayed unless the court
orders otherwise.
Credits
(Formerly § 3214, L.1962, c. 308. Redesignated rule 3214, L.1962, c. 315, § 1. Amended L.1986, c. 355, § 7; L.1996, c. 501, § 2.)
Editors' Notes
SUPPLEMENTARY PRACTICE COMMENTARIES
by Hon. Mark C. Dillon
2021
C3214:2 Motion as Staying Disclosure
When dispositive motions are made under CPLR 3211, 3212, or 3213, discovery is automatically stayed in the
action under CPLR 3214(b), unless the court orders otherwise. The statutory stay is not violated if the parties in
an action are directed to participate in an alternative dispute resolution procedure, such as that which exists at the
Commercial Division's Alternative Dispute Resolution Program of the Supreme Court (Kato Intl. LLC v Gerard
Fox Law, P.C., 195 A.D.3d 516, 150 N.Y.S.3d 711 [1st Dep't. 2021]). Alternative dispute resolution procedures
are distinct from discovery and outside the scope of CPLR 3214(b). The same would be true of any court-initiated
settlement discussions.
PRACTICE COMMENTARIES
by Hon. Mark C. Dillon
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2021
Subdivision (a)
C3214:1 Motion to Judge Supervising Disclosure
CPLR 3214 is not so much a rule of procedure followed by the bar as it is authority to the courts to administratively
re-assign cases from one judge to another for supervising disclosure. This provision makes more sense when read in
conjunction with CPLR 3104. CPLR 3104 allows any party or witness in a pending action to file a motion on notice,
seeking the appointment of a judge or referee to supervise all or part of the discovery in the action. The court may
even appoint a designated judge or discovery referee at its own initiative without notice. As a practical matter these
discretionary assignments, when made, go to referees rather than judges. Referees that are appointed under CPLR
3104 have all the powers of the court except for relieving himself or herself of the assignment, appointing a successor,
or adjudging a person in contempt (CPLR 3104[c]), and orders by the referee may be reviewed by means of a notice
motion (CPLR 3104[d]).
The supervision of discovery by a designated judge or referee tends to be seen when litigations involve complex issues
of discovery (Transamerica Delaval v Tallman Constructors, 109 A.D.2d 716, 487 N.Y.S.2d 720 [1st Dep't. 1985], or
when the parties would benefit from particular expertise that a referee may provide (Whalen v Kawasaki Motors Corp.,
175 A.D.2d 667, 572 N.Y.S.2d 593 [4th Dep't. 1991]), or when the parties' level of contentiousness with each other
requires that an independent middle person be present to make necessary rulings (Capoccia v Brognano, 126 A.D.2d
323, 513 N.Y.S.2d 863 [3d Dep't. 1987], app. dism'd., 70 N.Y.2d 742, 519 N.Y.S.2d 964, 514 N.E.2d 384 [1987], app.
dism'd., 70 N.Y.2d 743, 519 N.Y.S.2d 965, 514 N.E.2d 385 [1987]), or when a party's unilateral recalcitrance frustrates
disclosure (Kogan v Royal Indem. Co., 179 A.D.2d 399, 577 N.Y.S.2d 849 [1st Dep't. 1992]). Such appointments are
to be made sparingly, and are not exercised in the absence of special circumstances (DiGiovanni v Pepsico, Inc., 120
A.D.2d 413, 502 N.Y.S.2d 23 [1st Dep't. 1986]). For these reasons, the appointment of judges or referees to supervise
disclosure, while seen on occasion, is not seen frequently.
Our discussion now returns to CPLR 3214. When a judge or referee has been assigned to supervise disclosure, all
pre-trial motions should be referred by the court to that designated judge or referee “whenever applicable.” The type
of motions to be referred are not expressly restricted to discovery motions, as the statute speaks expansively to “all
motions preliminary to trial.” Therefore, a party filing a motion does so using the normal procedures, and the presiding
judge responsible for overseeing the litigation then administratively refers the motion to the previously-designated
discovery judge or referee.
The referral of the motion to the judge or referee supervising disclosure is qualified by the language “whenever
practical.” This is not the language of mandate. Rather, it takes into account circumstances where the discovery judge
or referee is sick, indisposed, on vacation, engaged in another lengthy matter, or otherwise not in a position to provide
the motion with the level of attention it deserves.
CPLR 3214 should not be confused with Uniform Rule 202.3(c)(5) (22 N.Y.C.R.R. 202.3[c][5]). The Uniform Rule
allows for the administrative reassignment of related cases from one judge to another. Reassignments under the
Uniform Rule are not driven by considerations of discovery per se, but are instead made to promote the efficiency of
having a single jurist preside over related matters and to avoid potentially inconsistent judicial rulings.
Subdivision (b)
C3214:2 Motion as Staying Disclosure
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CPLR 3214(b) provides that disclosure is stayed in the event that a dispositive motion is made by a party under
CPLR 3211, 3212, or 3213. CPLR 3214(b) makes sense to the extent that there may be no good purpose served by
performing further disclosure if a dispositive motion may potentially render the disclosure unnecessary. The stay of
the statute has the effect of maintaining the status quo of the parties in relation to one another, which might be fine and
dandy for the moving party, but not so much so for the party opposing the dispositive motion and the timing thereof.
The stay of disclosure is automatic, regardless of whether there are outstanding discovery demands or an outstanding
and unfilled court order. Under CPLR 2211, the motion is “made” when the moving papers are served on the adversary
party, so the operative date for triggering the stay is actually the date of service. If service is effected by mail, the
“mailbox rule” directs that service is effected on the date the papers are dropped in an official depository of the U.S.
postal service, or placed for delivery in the possession of another delivery service. Now, with the prevalence of efiling, the filing and service of moving papers occurs at the same time (Uniform Rule 202.5-b[f][2][ii]).
While the stay of CPLR 3214 is automatic, the statute authorizes courts to nevertheless order a continuation of
disclosure on a case by case basis, in the exercise of its discretion. This is seen infrequently. If the court says nothing,
the stay is in effect. Only if the court steps in and affirmatively directs that all or some discovery proceed is the general
rule of the statute overridden and the parties must comply with their outstanding discovery obligations.
When the CPLR 3211, 3212, or 3213 motion is denied, the automatic stay of discovery is lifted, the parties' discovery
obligations revive, and new discovery demands may be asserted. For motions by defendants to dismiss the complaint
in lieu of an answer (CPLR 3211) and by plaintiffs for summary judgment in lieu of a complaint (CPLR 3213), the
motions are filed and served at the earliest stages of the action, before any discovery demands are made. Technically,
therefore, while discovery is stayed, there are not yet outstanding demands or court orders affected by the stay. Parties
are prohibited from initiating discovery or, at least, from expecting any compliance, if demands are served while the
stay is in effect. The motion for summary judgment (CPLR 3212) is the motion which may be made while discovery
compliance is outstanding and where CPLR 3214 will have its most immediate and visible effect.
Worth mentioning, a motion for a protective order under CPLR 3103 also stays discovery. But in that instance, the
stay is operative only as to the subject matter in dispute (CPLR 3103[b]). Other discovery outside the scope of the
motion for a protective order is not stayed.
Little case law is generated as to CPLR 3214, which is always a good indication that its provisions are not controversial
and work without much complication.
CPLR 3214 does not have a counterpart in the Federal Rules of Civil Procedure. In federal courts, the parties' discovery
obligations are unaffected by the filing of dispositive motions such as those under Federal Rules 12(b) (dismissal)
and 56 (summary judgment).
The law loves having exceptions to general rules, and CPLR 3214 provides a vivid example. One exception to the
automatic stay provision of CPLR 3214 is where the defendant objects to in personem jurisdiction on the ground that
process was not properly served. CPLR 3211(e) provides that when a defendant raises the lack of personal jurisdiction
as an affirmative defense in its answer, a motion to dismiss the action under CPLR 3211(a)(8) must be made within 60
days from service of the defendant's answer, absent a judicially-approved time extension for undue hardship. CPLR
3214(b) expressly directs that when a motion is made to dismiss for the alleged improper service of process, disclosure
is not stayed unless the court orders otherwise. In that instance, therefore, circumstances of a stay are flipped from
the general rule--instead of being automatic but subject to the court ordering otherwise, there is no stay unless the
court imposes one.
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A second exception to the general rule that the making of a dispositive motion stays disclosure is found in CPLR
3407. CPLR 3407 was enacted in 1992. It provides that in personal injury actions involving a terminally ill party,
where the terminal illness is allegedly attributable to the culpable conduct of another party, preliminary conference
orders are to be issued directing expedited discovery to be completed within 90 days. CPLR 3407(3) modifies CPLR
3214(b). It provides that when a dispositive motion is served under CPLR 3211, 3212, or 3213, disclosure shall not
be stayed in any action involving a terminally ill party where discovery is expedited under a CPLR 3407 preliminary
conference order. CPLR 3407 was enacted to protect the interests of terminally ill plaintiffs such as those suffering the
effects of asbestosis or cancers. CPLR 3407(3)'s language, denying the stay otherwise provided by CPLR 3214(b),
only eliminates the stay that is automatic under the statute; it does not restrict the court's inherent authority to stay,
postpone, modify, or otherwise affect discovery with a specific order, including modification of its own preliminary
conference order deadlines.
An interesting twist to CPLR 3214(b) was seen in Arazosa v 3M Co., 60 Misc.3d 1205(A) (Sup. Ct. New York County
2018). There, the plaintiff sought damages from the alleged exposure to talcum powder products containing asbestos,
and a foreign defendant filed and served a CPLR 3211 motion to dismiss on the ground that it was not subject to
the personal jurisdiction of the New York courts. A special master had been appointed to supervise disclosure in
the action, and granted the plaintiff's request for disclosure of information specific to the issue of jurisdiction. That,
in turn, prompted a motion of the foreign defendant to the court arguing that, inter alia, the disclosure was stayed
by operation of CPLR 3214(b). In Arazosa, the action was subject to the New York City Asbestos Litigation Case
Management Order (CMO) which not only authorized the special master to supervise disclosure, but also contained
a provision that the special master's authority superseded any contrary provisions of the CPLR. The Supreme Court
held that the CMO trumped the CPLR generally, and the language of CPLR 3214(b) specifically, in that the special
master was authorized to ignore any stay of disclosure otherwise directed by the statute. The court did not specifically
address the language of CPLR 3214(b) that disclosure is stayed by the filing of a dispositive motion “unless the court
orders otherwise,” as the CMO authorized the special master to ignore CPLR 3214(b) altogether. The result avoided
a catch-22 that would have arisen if the plaintiff, wishing to establish general or specific jurisdiction over the foreign
defendant, was stayed from obtaining the very disclosure she needed on the issue by the mere filing of the foreign
defendant's motion to dismiss.
LEGISLATIVE STUDIES AND REPORTS
This rule has no counterpart in the civil practice act or in the rules of civil practice. The Revisers comment in the First Report to
the Legislature that subd. (b) of this rule is designed to prevent free and perhaps unnecessary resort to disclosure after a motion
is made, except as the court sees fit.
Official Reports to Legislature for this rule:
1st Report Leg.Doc. (1957) No. 6(b), p. 91.
5th Report Leg.Doc. (1961) No. 15, p. 493.
6th Report Leg.Doc. (1962) No. 8, p. 339.

Notes of Decisions (31)
McKinney's CPLR Rule 3214, NY CPLR Rule 3214
Current through L.2022, chapters 1 to 37. Some statute sections may be more current, see credits for details.
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McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)
Chapter Eight. Of the Consolidated Laws
Article 45. Evidence (Refs & Annos)
McKinney's CPLR § 4503

§ 4503. Attorney
Effective: November 20, 2019
Currentness
(a) 1. Confidential communication privileged. Unless the client waives the privilege, an attorney or his or her employee, or any
person who obtains without the knowledge of the client evidence of a confidential communication made between the attorney
or his or her employee and the client in the course of professional employment, shall not disclose, or be allowed to disclose such
communication, nor shall the client be compelled to disclose such communication, in any action, disciplinary trial or hearing,
or administrative action, proceeding or hearing conducted by or on behalf of any state, municipal or local governmental agency
or by the legislature or any committee or body thereof. Evidence of any such communication obtained by any such person, and
evidence resulting therefrom, shall not be disclosed by any state, municipal or local governmental agency or by the legislature or
any committee or body thereof. The relationship of an attorney and client shall exist between a professional service corporation
organized under article fifteen of the business corporation law to practice as an attorney and counselor-at-law and the clients
to whom it renders legal services.
2. Personal representatives. (A) For purposes of the attorney-client privilege, if the client is a personal representative and the
attorney represents the personal representative in that capacity, in the absence of an agreement between the attorney and the
personal representative to the contrary:
(i) No beneficiary of the estate is, or shall be treated as, the client of the attorney solely by reason of his or her status as
beneficiary;
(ii) The existence of a fiduciary relationship between the personal representative and a beneficiary of the estate does not by
itself constitute or give rise to any waiver of the privilege for confidential communications made in the course of professional
employment between the attorney or his or her employee and the personal representative who is the client; and
(iii) The fiduciary's testimony that he or she has relied on the attorney's advice shall not by itself constitute such a waiver.
(B) For purposes of this paragraph, “personal representative” shall mean (i) the administrator, administrator c.t.a., ancillary
administrator, executor, preliminary executor, temporary administrator, lifetime trustee or trustee to whom letters have been
issued within the meaning of subdivision thirty-four of section one hundred three of the surrogate's court procedure act, and (ii)
the guardian of an incapacitated communicant if and to the extent that the order appointing such guardian under subdivision (c)
of section 81.16 of the mental hygiene law or any subsequent order of any court expressly provides that the guardian is to be the
personal representative of the incapacitated communicant for purposes of this section; “beneficiary” shall have the meaning set
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forth in subdivision eight of section one hundred three of the surrogate's court procedure act and “estate” shall have the meaning
set forth in subdivision nineteen of section one hundred three of the surrogate's court procedure act.
(b) Wills and revocable trusts. In any action involving the probate, validity or construction of a will or, after the grantor's death,
a revocable trust, an attorney or his employee shall be required to disclose information as to the preparation, execution or
revocation of any will, revocable trust, or other relevant instrument, but he shall not be allowed to disclose any communication
privileged under subdivision (a) which would tend to disgrace the memory of the decedent.
Credits
(L.1962, c. 308. Amended L.1977, c. 418, § 1; L.2002, c. 430, § 1, eff. Aug. 20, 2002; L.2016, c. 262, § 1, eff. Aug. 19, 2016;
L.2019, c. 529, § 1, eff. Nov. 20, 2019.)
Editors' Notes
SUPPLEMENTARY PRACTICE COMMENTARIES
by Vincent C. Alexander
2020
C4503:3. Confidentiality.
(c) Communications Through Agents
The Appellate Division recently applied the agency theory of privilege to communications that included a financial
advisement firm that assisted the owners of a closely held corporation and their lawyers in the sale of stock to
another entity. Spicer v. GardaWorld Consulting (UK) Ltd., 2020, 181 A.D.3d 413, 120 N.Y.S.3d 34 (1st Dep't).
The firm “spent some portion of its time helping counsel to understand various aspects of the transaction” for the
purpose of counsel's provision of legal advice in connection with the transaction. Although the financial advisor's
retainer did not spell out its role as go-between with the lawyers, the firm's presence proved “necessary to enable
attorney-client communication” in circumstances in which the client had a reasonable expectation of confidentiality
with respect to the firm's communications with counsel.
(d) Joint Representation of Multiple Clients
Joint representation often occurs in connection with married couples. Feighan v. Feighan, 2020, 180 A.D.3d 873,
118 N.Y.S.3d 674 (2d Dep't), is a modern example of how the privilege applies in such cases. The lawyer represented
both spouses in preparing a trust as an estate planning tool, but three years later represented the husband alone
with respect to a second trust. In subsequent litigation between the spouses, neither could claim privilege with
respect to the first trust, but the husband could invoke privilege for his attorney-client communications regarding
the second trust.
C4503:4. The Corporate and Government Context.
Post-Merger Control of Merger-Related Communications with Counsel
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The Tekni-Plex rule (pp. 58-59 of original text) provides that when corporation A merges into corporation B, A's
former management retains control over A's attorney-client privilege for communications relating to the merger.
Askari v. McDermott, Will & Emery, 2019, 179 A.D.3d 127, 114 N.Y.S.3d 412 (2d Dep't), applied the rule even
though the merger documents contained a Delaware choice-of-law provision governing the terms of the merger.
A sought access to merger-related attorney-client documents in the files of the law firm that counseled A (a New
York corporation), in New York, which was an entirely New York-centric matter involving a potential claim by A
against its New York lawyers. B's permission was not required for such access.
Communications of Former Employee Now Serving as Corporate Consultant
If a managerial employee of a corporation leaves his or her employment and is hired by the corporation to
serve thereafter as a consultant with essentially the same responsibilities as previously held, can the consultant's
confidential communications with the corporation's counsel relating to legal advice for the company qualify for the
corporation's attorney-client privilege? Yes, said the court in Frank v. Morgans Hotel Group Management LLC,
2020, 66 Misc.3d 770, 116 N.Y.S.3d 889 (Sup.Ct.N.Y.Co.), if the consulting job makes the person the “functional
equivalent” of a current employee, a doctrine occasionally applied by federal district courts in New York. See,
e.g., Universal Standard Inc. v. Target Corp., 331 F.R.D. 80, 89 (S.D.N.Y.2019) (explaining doctrine but finding it
inapplicable to public relations firm's work for corporation). The doctrine inquires “whether a consultant or other
contractor has in practice ‘assum[ed] the functions and duties of [a] full-time employee’ and has been ‘so thoroughly
integrated’ into the corporation's structure that he or she ‘is a de facto employee of the company.’” 66 Misc.3d at
773, 116 N.Y.S.3d at 892 (citations omitted). Among the factors bearing upon the existence of a sufficient corporateagent relationship are the extent to which the consultant has “primary responsibility for a key corporate job,” the
agent works “continuously and closely” with company principals “on matters critical to the company's position in
litigation,” and the consultant likely possesses information unknown to others in the company.
In Morgans Hotel Group, the court applied privilege where the consultant previously held the corporate position of
director of risk management. When his position was eliminated, the company took him on as a full-time consultant
with the same title and responsible for the same key corporate functions, which included sole management of and
decision-making about all insurance-related programs of the company (negotiation of policies for the company,
budgeting and loss-financing, assigning defense counsel in suits against the company and making settlement offers
in such suits, and reporting directly to corporate counsel and the company's Chief Operating Officer). In such
circumstances, treating the consultant as an independent third party for privilege purposes “would exalt form over
substance.” 66 Misc.3d at 775, 116 N.Y.S.3d at 893
C4503:7. Decedents and Decedents' Estates.
The Fourth Department has joined other New York courts in holding that the executor of a decedent's estate has
the authority to waive the decedent's attorney-client privilege. In re Estate of Thomas, 2019, 179 A.D.3d 98, 113
N.Y.S.3d 447 (4th Dep't). The court also held it irrelevant that the waiver would benefit the self-interest of the
executor, to whom the decedent had transferred certain property prior to executing his will, thereby removing such
property from the will's coverage. The testimony of the attorney who prepared the will would provide “the best
evidence of the decedent's intent.” 179 A.D.3d at 101-02, 113 N.Y.S.3d at 450, quoting In re Bassin, 2006, 28
A.D.3d 549, 550, 813 N.Y.S.2d 200, 202 (2d Dep't).
The original Commentary observes (p.74) that “lifetime trustees” are not included in the list of fiduciaries who
may invoke attorney-client privilege against beneficiaries of the trust. See CPLR 4503(a)(2)(B). This omission was
corrected in a 2019 amendment. The amendment also provides, in subdivision (a)(2)(A)(iii) that a fiduciary does
not waive the privilege for his or her communications with counsel merely by stating in testimony that she relied
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on the advice of counsel while acting in the fiduciary capacity. See Commentary 4503:6(c), in particular the 2007
Supplementary Commentary.
2018
C4503:2. Subject Matter of the Privilege.
(i) Nonlegal Advice or Services
Wrubleski v. Mary Imogene Bassett Hosp., 2018, 163 A.D.3d 1248, 81 N.Y.S.3d 606 (3d Dep't), contains two
lessons on the attorney-client privilege. This was a wrongful death action in which the plaintiff's attorney directed
the victim, prior to her death, to prepare a confidential “injury journal,” recording her experience in the accident
and the medical treatment she received for her injuries. The lawyer planned to use those notes in preparing for the
litigation brought on the victim's behalf. The client made the notes, and included, with the same notes, a separate
“medical log” showing medications she took during postoperative care. The court held that attorney-client privilege
attached to the injury journal notes, but not to the medical log.
Lesson number one is that privilege can attach to an attorney-client communication in just about any form, including
the keeping of a written journal for the lawyer's eventual use. The case is similar to United States v. DeFonte, a
Second Circuit decision mentioned in Commentary C4503:2(a), at pp.46-47 of the main volume, where a client
kept a journal as an aid for his future discussion with counsel. The difference here is that the lawyer directed the
preparation of the journal.
Lesson number two is that application of the privilege can result in bifurcated results. The “injury journal” portion
of the client's notes qualified for the privilege because they were confidential (the client wrote “to my lawyer” at
the outset, as directed by counsel, and there was no indication they were shared with any other person), and their
purpose was for use in the lawyer's provision of legal services. The medical log, however, did not fall within the
protection of the attorney-client privilege because it was not prepared for the purpose of receiving legal advice,
as evidenced by the cumulative circumstances. Counsel did not direct its preparation, and the client's purpose in
keeping the log was simply to ensure that she took her medications at certain times. The medication log also did not
fall within the separate privilege for “material prepared in anticipation of litigation” (CPLR 3101(d)(2)) because
her motivation for keeping it was not litigation. In any event, the court held, the privilege for material prepared
in anticipation of litigation can be lifted when the opponent has a substantial need for the material and cannot
reasonably reproduce it by other means. Here, the injured victim was now deceased, and the defendants needed
to see her medical-log notes in order to help determine whether she complied with postoperative instructions to
take medication for anticoagulation therapy.
Another instructive case, Liberty Petroleum Realty, LLC v. Gulf Oil, L.P., 2018, 164 A.D.3d 401, __ N.Y.S.3d __
(1st Dep't), lays down the protocol and applicable criteria for decision on a motion to quash a subpoena (or for
an order of protection) to preclude an opposing party from deposing a party's trial attorney in a situation where,
for example, that attorney acted as an agent or negotiator for a particular transaction, rather than as legal advisor.
Under the recent Court of Appeals decision in Kapon v. Koch, 2014, 23 N.Y.3d 32, 988 N.Y.S.2d 559, 11 N.E.3d
709, dealing with the right to depose nonparties, the subpoenaed nonparty bears the initial burden of showing that
the discovery sought is irrelevant or will not lead to legitimate discovery. As applied in the context of a nonparty
attorney-deponent, this burden might be met by the objecting attorney's introduction of evidence that the attorney
possesses no relevant information about the matter or that the purpose of the deposition is merely a tactical effort
to obtain the attorney's disqualification from further representation. The party seeking the deposition then has the
burden of showing that the information sought is, indeed, relevant. (Under Kapon, the New York approach differs
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from that taken by federal courts in Shelton v. American Motors Corp., 805 F.2d 1323 (8th Cir.1986), which lower
state courts have been following.)
But deposing an opposing party's attorney threatens potential disruption of the attorney-client relationship. For
policy reasons, therefore, the party seeking discovery must show more than mere relevance in this context. “[T]he
subpoenaing party must demonstrate good cause [i.e., good faith], in order to rule out the possibility that the
deposition is sought as a tactic intended solely to disqualify counsel or for some other illegitimate purpose.” In
addition, “the party seeking the deposition must show that the deposition is necessary because the information is
not available from another source.” If the court permits the deposition to proceed because the foregoing burdens
are met, it must be “without prejudice to counsel's objection to specific questions to the extent that the answers
would reveal information that is privileged.”
2017
C4503:7. Decedents and Decedents’ Estates.
A 2016 amendment to CPLR 4503(b) creates a new exception to the attorney-client privilege. Where the grantor
of a revocable trust has died, counsel to the grantor must disclose his or her former client's communications
concerning the preparation, execution or revocation of the revocable trust. The prior statutory exception was limited
to communications concerning wills in will contests. The sponsor's memorandum argued that the same policy
justification for an exception as to wills also applies to revocable trusts because they “function as the equivalent
of wills.”
2016
C4503:3. Confidentiality.
(e) Joint Defense; Common Interests
Last year's Commentary reported the First Department's expansion of the common interest doctrine beyond
its litigation-related roots to permit multiple clients with multiple counsel to share their separate privileged
communications without thereby waiving privilege if such sharing advances the clients' common legal interests
in a business transaction, such as a merger of two corporations. The Appellate Division reasoned that because the
attorney-client privilege itself is not limited to litigation-related representation, neither should litigation-related
interests be required in the context of waiver doctrine. It should be enough to avoid waiver, said the court, that the
two clients with separate attorneys have a common interest in complying with the legal and regulatory requirements
applicable to their joint conduct.
The Court of Appeals was not persuaded. Ambac Assurance Corp. v. Countrywide Home Loans, Inc., 2016, 27
N.Y.3d 616, 36 N.Y.S.3d 838, 57 N.E.3d 30. Thus, the New York rule continues to be that multiple clients with
separate attorneys will waive privilege for their separate attorney-client communications if they disclose those
communications to one another in a matter that does not involve a common interest in litigation, either pending
or anticipated.
The Court of Appeals stressed that the attorney-client privilege is an exception to policies favoring broad discovery,
and that the privilege therefore should be narrowly applied consistent with its purpose, i.e., the encouragement of
an open exchange of information between client and attorney. Using a cost-benefit analysis, the Court concluded
that the benefits said to be achieved by broad application of the common interest doctrine--legal compliance by two
or more participants in a business transaction--did not outweigh the costs of lost evidence. It is only in litigation, the
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Court reasoned, that “the benefit and the necessity of shared communications are at their highest and the potential
for misuse is minimal.” Only in the litigation context are parties concerned about divulging information in discovery
requests, and only then are their legal interests so definitively aligned that “the counsel of each should be considered
the counsel of all.” If waiver occurs as a result of sharing attorney-client communications with allies in the context
of litigation, the parties' ability to coordinate legal strategy will be diminished and they will be inhibited from such
sharing. Commercial transactions do not present the same difficulties, as evidenced by the fact that the sharing
of attorney-client communications has occurred among multiple clients in New York over the past two decades
despite New York caselaw limiting the common interest doctrine to litigation situations. “[W]hen businesses share
a common interest in closing a complex transaction, their shared interests in the transaction's completion is already
an adequate incentive for exchanging information necessary to achieve that end.” The cost of recognizing a broader
doctrine--loss of relevant evidence--is not justified by the purported benefits.
Furthermore, a narrow approach minimizes the potential for abuse, i.e., applying privilege for the protection
of purely business, as compared to legal, interests. Outside the context of pending or anticipated litigation,
“the difficulty of determining whether separately-represented clients share a sufficiently common legal interest
becomes ... obtuse.” The Court also distinguished the joint-client rule (see Commentary C4503:3(d)), which
upholds privilege against outsiders when one attorney represents two clients on a common legal matter, regardless
of whether it is litigation-driven. In that situation, “the clients indisputably share a complete alignment of interests.”
The Court placed a principled limitation on a potentially boundless expansion of the common interest doctrine.
The litigation restriction on the common-interest waiver rule “serves as a valuable safeguard against separatelyrepresented parties who seek to shield exchanged communications from disclosure based on an alleged
commonality of legal interests but who have only commercial or business interests to protect.” The Court's decision
also embraces the reality that legal compliance in the commercial context does not depend on the sharing of behindthe-scenes attorney-client communications to the same extent as in the mounting of a joint litigation strategy.
C4503:4. The Corporate and Government Context.
The Garner Good-Cause Exception
The “fiduciary exception” to attorney-client privilege (see Commentary C4503:5(c)) and this year's Supplementary
Commentary C4503:5(c), below), is relevant to the corporate attorney-client privilege when management seeks to
invoke privilege against the discovery efforts of shareholders. Because management is in a fiduciary relation to
the shareholders, it is argued that whatever communications management had with counsel about matters relevant
to the shareholders' grievance must be shared with the shareholders upon a showing of good cause. Such good
cause is most often lacking, however, when management sought the advice of counsel to defend its own actions,
as compared to administration of the corporation's business affairs. This is the so-called Garner doctrine, which
is based on Garner v. Wolfinbarger, 1970, 430 F.2d 1093, 1104 (5th Cir.), certiorari denied, 1971, 401 U.S. 974,
91 S.Ct. 1191, 28 L.Ed.2d 323.
The Appellate Division, First Department, put its imprimatur on the Garner doctrine in NAMA Holdings, LLC
v. Greenberg Traurig LLP, 2015, 133 A.D.3d 46, 18 N.Y.S.3d 1 (1st Dep't). There, the majority investor in the
defendants' real estate venture brought a derivative suit against management, claiming breach of fiduciary duty
and related wrongdoing. The trial court held, purportedly in accordance with Garner, that all of management's
communications with counsel concerning matters that led to the dispute with the investor had to be disclosed.
The Appellate Division remanded, finding that the trial court's methodology in applying Garner was flawed. The
determination of good cause must be based on a balancing of numerous factors, including: “(1) the number of
shareholders and the percentage of stock they represent, (2) the bona fides of the shareholders, (3) the nature
of the shareholders‘ claim and whether it is obviously colorable, (4) the apparent necessity or desirability of the
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shareholders having the information and the availability of it from other sources, (5) whether, if the shareholders'
claim is of wrongful action by the corporation, it is of action criminal, or illegal but not criminal, or of doubtful
legality, (6) whether the communication related to past or to prospective actions, (7) whether the communication is
of advice concerning the litigation itself, (8) the extent to which the communication is identified versus the extent
to which the shareholders are blindly fishing, and (9) the risk of revelation of trade secrets or other information in
whose confidentiality the corporation has an interest for independent reasons” 133 A.D.3d at 55 n.6, 18 N.Y.S.3d
at 8-9, quoting Garner v. Wolfinbarger, supra, 430 F.2d at 1104 (internal quotation marks omitted).
The trial court in the instant case lifted the privilege based solely on factor (7), i.e., the absence of an adversarial
relationship between the investor and management at the time the attorney-client communications occurred. In the
converse situation in which adversity of interests exists at the time of communication, courts are hesitant to order
disclosure in recognition of management's need for confidential consultation with counsel in order to defend its
own interests against shareholder claims of wrongdoing. The Appellate Division, however, ruled that the onset
of adversity between investor and management should not be treated as the definitive dividing line on the issue
of disclosure versus nondisclosure. All factors must be considered, and the issue of adversity must be analyzed
according to the content of the communication, not just its timing. Thus, the trial court was directed to conduct an
in camera review of all the relevant communications, “or at least a sampling thereof.” Then, “[i]f the documents
or other evidence objectively demonstrate an adverse relationship between the shareholder plaintiff and corporate
management, ... those communications that (1) concerned ‘how to deal with’ the plaintiff ..., (2) were ‘specifically
relevant to the handling of the very issues the plaintiff had been threatening to litigate’ ..., or (3) were ‘of advice
concerning the litigation itself’ ... will likely remain privileged--unless other factors are strong enough to suggest
good cause.” 133 A.D.3d at 58-59, 18 N.Y.S.3d at 11.
Corporate Client, Alone, Controls Waiver Decision
A federal district court recently gave unyielding adherence to the principle that a corporation's attorney-client
privilege belongs solely to the corporation, not its individual officers, with the result that the officer could not get
access to corporate attorney-client communications that he allegedly needed to defend himself in a civil action
against him personally. United States v. Wells Fargo Bank, N.A., 2015 WL 5582120 (S.D.N.Y. 2015). This was an
action alleging claims of wrongdoing against a bank and one of its officers in connection with residential mortgage
loans. The individual officer wanted to defend on the ground that he relied on advice from the bank's attorneys
when he engaged in the alleged wrongdoing. If permitted to assert the defense, the government, under privilege
waiver principles, would be entitled to see the officer's communications with counsel. But the corporate privilege
belongs to the bank, not the individual officer, and the bank asserted no advice-of-counsel defense for itself; nor
was it willing to waive privilege for the employee's benefit. In upholding the bank's refusal to waive privilege,
the court ruled that subjecting the corporate client to the uncertainty of a loss of privilege based on an employee's
litigation strategy would undermine the values of the corporate privilege. The court suggested that the rule may
be different for a criminal defendant because of the Sixth Amendment. A similar result was reached in SEC v.
Present, 2015 WL 9294164 (D.Mass.2015), where the court refused to create a “fairness” exception for the benefit
of corporate officers despite the “tension arising from legal rules that encourage corporate officials to seek legal
advice about their actions on behalf of the corporation, ... but ... prevent the corporate official from defending
himself personally based (possibly) on the very advice he received when the corporation and the official differ on
whether to waive the privilege.”
As discussed in the 2009 Commentary to this section, the Appellate Division applied a more lenient rule in a case
involving corporate directors.
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C4503:5. Exceptions.
(c) Client as Fiduciary
Stock v. Schnader Harrison Segal & Lewis LLP, 2016, 142 A.D.3d 210, 35 N.Y.S.3d 31 (1st Dep't), holds that the
fiduciary exception does not apply when an attorney in a law firm (the fiduciary) communicates with the firm's
“in-house” counsel for advice regarding the attorney's ethical obligations to a firm client (the beneficiary). The
attorney-client privilege shields those communications from disclosure to the firm's client in subsequent malpractice
litigation against the attorney and the firm. In addition, privilege is not lost in these circumstances pursuant to a
so-called “current client” doctrine. The Appellate Division decision thus saves law-firm attorneys from the need
to hire separate outside counsel for legal advice regarding ethical duties to the firm's client while representation
of the client is still in progress.
The client in Stock sought the Schnader law firm's services in connection with his termination as an employee
of Master Card. As a result of the termination, $5 million worth of stock options in the company accelerated
and expired before he could exercise them. The Schnader firm instituted arbitration against the stock-option
administrator, which gave notice that it intended to call as a witness the attorney who negotiated the termination
agreement for the client. That attorney then sought legal advice from another attorney within the firm (“in-house
counsel”) regarding ethical issues presented by the attorney-as-witness rule (Rules of Prof'l Conduct (RPC) 3.7).
The in-house counsel had not previously represented the client, and no fee was billed to the client for the consulting.
The client lost before the arbitrator. In the subsequent malpractice action, the now-former client sought disclosure of
emails exchanged between the attorney-witness who handled the termination agreement and the in-house counsel
regarding the matter at issue. The client argued that he was the beneficiary of the fiduciary duty owed to him
by the attorney who handled the agreement, and as such, was entitled to see any communications between his
attorney-fiduciary and counsel made during the course of the fiduciary relationship because those communications
ultimately were for his benefit.
The seminal U.S. case on the fiduciary exception, Riggs Nat'l Bank v. Zimmer, 1976, 355 A.2d 709 (Del.Ch.),
recognized the exception as an outgrowth of the law of trusts. Application of the exception depends upon the identity
of the “real client” of the attorney. If counsel is advising the trustee (fiduciary) regarding his or her administration of
the trust, and is paid out of trust assets, then the beneficiary of the trust is the attorney's “real client,” thus triggering
the exception. On the other hand, if the fiduciary consults with counsel to protect her personal interests, then the
real client is the fiduciary in her individual capacity. This analysis was implicit in New York's recognition of the
fiduciary exception in Hoopes v. Carota, 1988, 142 A.D.2d 906, 531 N.Y.S.2d 407 (3d Dep't), affirmed, 1989, 74
N.Y.2d 716, 544 N.Y.S.2d 808, 543 N.E.2d 73. In the instant case, the attorney who sought advice was doing so
for the protection of her own interests. She alone, not the client, would be subject to disqualification or discipline;
the benefits to the client of the consultation (e.g., recognition of the potential need for new counsel) were merely
indirect and incidental. There is no need for a showing that the client has threatened litigation against the attorney
or her firm. Consultation on ethical obligations minimizes potential damage to the client from conflict or error.
Much of the benefit of seeking ethical advice would be lost to both client and lawyer “if the attorney-client privilege
could be invoked by a lawyer who sought legal advice to protect his or her own interests only for consultations
that took place after the lawyer or the client had openly taken a position adverse to the other.” To the extent any
of the communications at issue spilled over to discussion of the attorney's or the firm's potential liability to the
client--the firm maintained that only ethics were at issue--then even more clearly the attorney, not the client, is the
“real client” of the in-house counsel.
The client argued, alternatively, that the privilege was lost under the “current client” doctrine. Whereas the fiduciary
exception may apply in all types of fiduciary relationships, the “current client” doctrine is unique to the attorneyclient relationship and is based on ethical rules. The argument goes as follows: The in-house counsel is said to have
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an inherent conflict of interest in advising one of the firm's attorneys about ethical problems arising in connection
with the attorney's representation of a firm client. Under ethical rules of imputation, if any one member of the firm
has a conflict (e.g., the attorney seeking advice), they all do, including the in-house counsel; and no attorney may
simultaneously represent two current clients with conflicting interests. (RPC 1.7, 1.10). As a result, the breach of
the rule of ethics precludes the attorney and law firm from invoking attorney-client privilege against the client.
This problem does not arise if the attorney or firm seeks the advice of outside counsel because the issue of imputed
conflict would be removed; and the problem can also be avoided by withdrawal of representation by the firm
prior to the consultation. A few federal district courts have adopted this doctrine, but it has been rejected by the
highest courts of Georgia, Massachusetts and Oregon, and has been criticized in ethics opinions of the ABA and
the NYSBA.
First, the Appellate Division rejected the idea that a conflict automatically exists when an attorney seeks advice
regarding an ethics issue in connection with representing a client. This is not a breach of loyalty or dilution of
professional judgment toward a client; this is something lawyers should do. Second, the “draconian” current-client
exception to attorney-client privilege should be rejected even if a conflict exists, as here, for example, if the attorney
consults in-house counsel because of potential liability to the client. The court made two points: (1) The ethical
rule of imputation should not be available as a procedural weapon to strip a party of an otherwise legally protected
privilege: ethics rules and the law of evidence serve different ends. (2) In-house counsel's providing of advice to his
colleagues about a matter that presents conflicting interests with the client simply does not violate ethical norms. In
the context of representing two clients with conflicting interests, the rule of imputation seeks to preserve loyalty, i.e.,
where loyalty to one client may risk disloyalty to the other client. But there is no disloyalty in seeking to address an
ethical or legal dilemma. A lawyer has the right to defend himself against potential claims by a client. And seeking
advice from an outside lawyer would do nothing to change the loyalty concern. Also, as a practical matter, requiring
the attorney or firm to seek advice elsewhere would delay resolution of the problem and increase costs. The other
ethical rule advanced by the rule of imputation is to protect the confidences of one client from being shared with
the other client. But the firm (the “other client”) already is in possession of the outside client's confidences, and
the firm would be entitled to share these confidences with outside counsel, in any event, for the purpose of selfdefense. (RPC 1.6(b)(4), (5)). Thus, nothing is gained by prohibiting in-house counsel from providing advice to
lawyers within the firm when interests conflict with a current outside client.
Finally, the court rejected plaintiff's argument that the applicability of privilege for an attorney's seeking of legal
advice regarding potential ethics or legal breaches toward an existing client will “forever shield” evidence of the
attorney's malpractice or other misconduct. There is no reason to suppose that other communications and documents
generated during an attorney's representation will not be sufficient to prove wrongdoing, if any. The privilege
protects only a limited group of confidential communications, not the underlying facts.
2015
C4503:2. Subject Matter of the Privilege.
(i) Nonlegal Advice or Services
Nacos v. Nacos, 2015, 124 A.D.3d 462, 1 N.Y.S.3d 90 (1st Dep't), reminds us that a person's communications
with family members who happen to be attorneys will not automatically come within the attorney-client privilege.
This was a matrimonial action in which the plaintiff-wife spoke with her father and brother, both of whom were
lawyers but not practicing in the area of matrimonial law, to obtain their explanation of financial documents that
were relevant in her action. She made no showing that she consulted with them for legal advice, as compared to
ordinary business information. The fact that they helped her select counsel added nothing to the equation. They
performed no specific legal tasks on her behalf. Their participation (as outsiders) in communications between her
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and her actual attorney--the communications were “copied to, sent to, or authored by” the father and brother--also
destroyed and/or waived confidentiality. The agency doctrine (Commentary C4503:3(c)) did not save her from the
loss of privilege because she was perfectly capable of speaking directly to her attorney for legal services without
the assistance of her father and brother.
C4503:3. Confidentiality.
(e) Joint Defense; Common Interests
Ambac Assurance Corp. v. Countrywide Home Loans, Inc., 2014, 124 A.D.3d 129, 998 N.Y.S.2d 329 (1st Dep't),
expands the joint defense/common interests rule to permit the sharing of attorney-client communications among
different clients and their separate attorneys in a transaction in which no litigation is reasonably anticipated so long
as the various communications promote the clients' common legal interests.
Ambac, an insurer of residential mortgage-backed securities, issued policies to Countrywide Loans in 2004 and
2006, guaranteeing Countrywide's sales of such securities. Countrywide merged with Bank of America in 2008.
Ambac sued both companies, alleging fraud with respect to the value of the securities. During discovery, Ambac
sought production of relevant documents that were exchanged between the defendants during the negotiation and
planning of the merger, including communications by and between the defendants and their separate attorneys
on legal matters relating to the merger to the extent they shared those communications. The defendants objected,
showing that they had signed a “common interest” agreement declaring the confidentiality of their shared mergerrelated attorney-client communications. The First Department held that privilege applied under the common interest
rule even though there was no litigation-driven or “common defense” motive behind the parties' sharing of the
communications. The parties' common interest in successfully consummating the merger in compliance with legal
requirements was enough to preclude the requested discovery.
The court reasoned that a litigation requirement--typically imposed in much of the existing New York caselaw-is inconsistent with the principles of the attorney-client privilege. Legal advice is “often sought, and rendered,
precisely to avoid litigation, or facilitate compliance with the law, or simply to guide a client's course of conduct.”
Ambac, 129 A.D.3d at 133, 998 N.Y.S.2d at 333, quoting Spectrum Systems International Corp. v. Chemical Bank,
1991, 78 N.Y.2d 371, 380, 575 N.Y.S.2d 809, 815, 581 N.E.2d 1055, 1061. Corporations, in particular, “constantly
go to lawyers to find out how to obey” a “vast and complicated array of regulatory legislation.” (Ambac, 129 A.D.3d
at 133, 998 N.Y.S.2d at 333, quoting Upjohn Co. v. United States, 1981, 449 U.S. 383, 392, 101 S.Ct. 677, 684,
66 L.Ed.2d 584). This was the very situation confronting Countrywide and Bank of America. Extension of the
common interest rule to the non-litigation context therefore serves the purpose of the attorney-client privilege so
that clients who share mutual legal interests can plan their conduct in accordance with legal requirements.
Not surprisingly, Ambac has generated commentary pro and con. Compare C. Evan Stewart, “Judge Gets Common
Interest Privilege Spot-On!,” N.Y.L.J. Apr. 7, 2015, p.4, col.4, with Michael J. Hutter, “Attorney-Client Privilege:
Ambac‘s New Exception to Waiver of Confidentiality,” N.Y.L.J. Feb. 5, 2015, p.3. col.1. Everything the court says
about the need for robust application of the attorney-client privilege in non-litigated matters is noncontroversial
when it comes to a client's communications with his or her own attorney. But the issue is the extent to which the
sharing of such communications with other clients and their lawyers is critical to achieving a legally proper outcome
in a collaborative commercial endeavor as compared to mounting a joint litigation strategy. Does legal compliance
in the commercial context really depend on the sharing of behind-the-scenes attorney-client communications? The
privilege, it must be recalled, blocks access to relevant evidence and should be applied narrowly, consistent with
its rationale. See original Commentary C4503:1. Assuming Ambac reached a proper result, the decision should be
narrowly applied to such commercial matters as mergers, acquisitions and joint ventures. Otherwise, the common
interest rule will have no principled limiting boundaries.
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C4503:6. Waiver.
(c) Counsel's Advice “At Issue.”
No waiver of attorney-client privilege occurs just because the client seeks the benefit of the insanity toll (CPLR 208)
in opposition to a motion to dismiss the client's action on statute of limitations grounds. Heckl v. Walsh, 2015, 130
A.D.3d 1447, 15 N.Y.S.3d 521 (4th Dep't). Here, the “[p]laintiffs did not place the subject matter of the privileged
communications at issue, nor can it be said that ‘invasion of the privilege is required to determine the validity of
the client's claim or defense and application of the privilege would deprive [defendant] of vital information.’ ”
2013
C4503:2. Subject Matter of the Privilege.
The 2011 Supplementary Practice Commentary to this section discusses the Gucci case, which applied the rule that
a client's reasonable belief she is communicating with a licensed attorney satisfies the relationship component of the
attorney-client privilege. The outcome in Gucci--upholding privilege for communications between a corporation
and an in-house attorney whose bar status was inactive--was distinguished in Anwar v. Fairfield Greenwich Ltd.,
2013 WL 3369084 (S.D.N.Y. 2013). There, a Dutch corporation could not reasonably have believed that one of its
legal department employees was a licensed attorney. He never had been licensed to practice law; he had never held
himself out as being licensed or performed legal tasks such as those performed by licensed attorneys; it was common
under Dutch law and corporate practice for law-educated nonattorneys (as to whom no privilege attached) to serve
alongside licensed practitioners as in-house counsel; and the Dutch company had never signed any papers relating to
the employee's status as a licensed attorney, which it would have been legally obligated to do had he been licensed.
To the extent the Dutch company mistakenly believed that Dutch law allowed privilege for communications with
unlicensed corporate advisors, a mistake in law is irrelevant; only a mistaken belief of fact would be relevant and
no such factual mistake as to licensure was made here.
C4503:4. The Corporate and Government Context.
Barasch v. Williams Real Estate Co., 2013, 104 A.D.3d 490, 961 N.Y.S.2d 125 (1st Dep't), holds that a director of
a corporation ordinarily is entitled to have access to the corporation's attorney-client communications. The rule is
otherwise if the director's interests are adverse to the corporation at the time of the communications.
C4503:5. Exceptions.
(a) Crime-Fraud Exception
To determine the applicability of the crime-fraud exception to documents, it may be necessary for the court to
examine the documents in camera. What showing must be made by the proponent of the exception to justify an in
camera inspection? The court in In re New York City Asbestos Litigation, 2013, 109 A.D.3d 7, 11, 966 N.Y.S.2d
420, 422-23 (1st Dep't), adopted the same standard that is used in federal litigation. See United States v. Zolin, 1989,
491 U.S. 554, 574-75, 109 S.Ct. 2619, 2632, 105 L.Ed.2d 469, 492. Thus, the proponent must make a threshold
evidentiary showing “adequate to support a good faith belief by a reasonable person that in camera review of the
materials may reveal evidence to establish the claim that the crime-fraud exception applies.” Even if this factual
showing is satisfied, the court still retains discretion on whether to conduct the review based on such factors as
the volume of documents, the importance of the documents to the case, and the likelihood the examination will
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reveal fraud. Here, the alleged fraud concerned counsel's undisclosed participation in the preparation of purportedly
objective and independent studies reporting on the lack of toxicity of the defendant's product. The court ordered in
camera review of communications relating to counsel's involvement in the production of the studies.
2011
C4503:2. Subject Matter of the Privilege.
Fundamental to the application of the attorney-client privilege is a finding that an attorney-client relationship existed
between the communicating parties. Generally, this means that the person seeking legal services confided in a
licensed attorney. Although no New York state case has addressed the issue, the federal district court in United
States v. Rivera, S.D.N.Y.1993, 837 F.Supp. 565, 567 n.1, noted the modern rule that the client's reasonable belief
that the advisor is authorized to practice law will suffice. Recently, the district court in Gucci America, Inc. v.
Guess ?, Inc., S.D.N.Y., 2011 WL 9375, applied the reasonable belief standard to a New York-based corporation's
law-related communications with its in-house counsel whose California bar membership status had been voluntarily
changed from active to “inactive,” thereby precluding him from actually practicing law during the relevant period.
The corporate client, however, reasonably believed the individual could practice law based on its knowledge that
he had obtained a law degree several years before he was hired, he performed legal work for the corporation for
some seven years and was promoted to legal positions within the corporation during his tenure, the corporation
annually paid his California bar membership dues, and executives within the corporation as well as outside counsel
thought he was a practicing lawyer.
The court rejected a decision by a Magistrate Judge in Financial Technologies International, Inc. v. Smith, S.D.N.Y.,
2000 WL 1855131, which sought to predict New York law on the matter, holding that a higher standard requiring
due diligence applies to corporate clients with respect to their in-house lawyers. In that court's view, reasonable
belief is sufficient when it comes to individual clients for whom an investigation into a lawyer's status would be
burdensome and time-consuming, perhaps delaying access to legal services. But such an investigation presents
no such burden on a corporation that engages the services of attorneys in an ongoing employment relationship. A
corporation, according to the Financial Technologies court, must actually investigate “to make sure [its] attorneys
are in fact attorneys.”
The court in Gucci found the disparity in the application of the reasonable belief test as between corporate and
individual clients unsupported by the caselaw and unpersuasive as a matter of policy. “To require businesses to
continually check whether their in-house counsel have maintained active membership in bar associations before
confiding in them simply does not make sense. While an attorney has an obligation to ensure that he is properly
practicing law ... [,] the sins of the attorney must not be visited on the client so long as the client has acted reasonably
in its belief that its counsel is, in fact, an attorney.”
C4503:3. Confidentiality.
Both New York state and federal courts are struggling with the circumstances in which confidentiality is
compromised when attorney-client communications are conducted by e-mail. CPLR 4548 provides that using email for privileged communications does not by itself destroy privilege even though e-mail service providers have
access to the communications. But this alone does not guarantee the applicability of privilege if the client does not
reasonably protect the communications from the eyes of other outsiders.
Thus, in Willis v. Willis, 2010, 79 A.D.3d 1029, 914 N.Y.S.2d 243 (2d Dep't), the court held that a client lacked
reasonable expectations of confidentiality when she communicated with counsel via an e-mail account that was
regularly used by her children with her permission.
© 2022 Thomson Reuters. No claim to original U.S. Government Works.

12

§ 4503. Attorney, NY CPLR § 4503

Previous View

In contrast, the court in Parnes v. Parnes, 2011, 80 A.D.3d 948, 915 N.Y.S.2d 345 (3d Dep't), upheld privilege for emails to and from counsel that were stored in the client's computer account even though the client left a note showing
his username and password on the desk in his home office. Other members of the client's household used the room,
including his children, their nanny, and the client's wife--his adversary in the pending case--but none of them had
permission to use his password-protected e-mail account. Leaving the note on the desk was “careless,” said the
court, but the client still would not reasonably expect another person to “find the note and enter that information into
the computer in a deliberate attempt to open, read and print his password-protected documents.” On the other hand,
he left an actual printout of one page of a five-page attorney-client e-mail exchange on the desk, thereby waiving
privilege as to that one page. Noting that in the case of inadvertent waiver, the proponent of the privilege bears the
burden of showing the absence of waiver, here the client failed to show that he took reasonable steps to maintain the
confidentiality of the page in question. (Presumably the court rejected the application of “subject matter waiver,”
which would have required disclosure of the additional pages of the attorney-client communication if the client had
intentionally used the disclosed portion to gain a tactical advantage in litigation. See Commentary C4503:6(f).).
In Green v. Beer, S.D.N.Y., 2010 WL 3422723, the court held that clients who lacked technical know-how with
respect to electronic communications were deemed to be speaking to counsel in confidence when they engaged the
services of their computer-savvy son to serve as their communications conduit. The court relied both on an agency
theory (see Commentary C4503:3(c)) and the specific language of CPLR 4548, which preserves privilege for e-mail
communications when “persons necessary for the delivery or facilitation of such electronic communications ... have
access to the content of the communication.” The court expressed a policy consideration: “Email permits attorneys
and their clients to engage in prompt communication, often regarding time-sensitive matters. A client lacking
proficiency in Internet technology should not be prevented from enjoying the advantages of email correspondence
for fear that the necessary assistance of a third party--here, the [clients’] son--in sending or receiving such
correspondence will lead to the forfeiture of the attorney-client privilege.”
A recurring problem for the courts has been the issue of confidentiality in the context of an employee's use of his
employer's computer system to communicate with his personal attorney. The court in Scott v. Beth Israel Medical
Center Inc., 2007, 17 Misc.3d 934, 847 N.Y.S.2d 436 (Sup.Ct.N.Y.Co.), held that an employee who communicated
with personal counsel in this fashion lacked reasonable expectations of confidentiality because he had knowledge
of the employer's written policy limiting the use of the company's computer system to company business. The
policy explicitly indicated that employees had no personal privacy in company computer usage and stated that the
employer had the right of access to computer messages at any time without prior notice. See also Long v. Marubeni
America Corp., S.D.N.Y., 2006 WL 2998671 (employee's use of employer's e-mail system to communicate with
personal attorney lacked requisite degree of confidentiality where employer's electronic communications policy
prohibited personal use and provided for monitoring of all data flowing through company's system). But see
Pure Power Boot Camp v. Warrior Fitness Boot Camp, S.D.N.Y.2008, 587 F.Supp.2d 548, 565 (employee did
not lose reasonable expectations of privacy as to personal e-mail accounts where his personal password for those
accounts was inadvertently stored in employer's computer system and he did not transmit or receive personal e-mails
via employer's computer system); Curto v. Medical World Communications, Inc., E.D.N.Y., 2006 WL 1318387
(employee who used employer's e-mail system to communicate with personal attorney via employer-owned laptop
did not waive privilege upon surrender of laptop where employer had not actively enforced policy against personal
use).
C4503:4. The Corporate and Government Context.
The U.S. Supreme Court recently declared that “[t]he objectives of the attorney-client privilege apply to government
clients.” Thus, in the absence of relevant law to the contrary, “the Government may invoke the attorney-client
privilege in civil litigation to protect confidential communications between Government officials and Government
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attorneys.” United States v. Jicarilla Apache Nation, 2011, 131 S.Ct. 2313, 2320-21. (By announcing only the rule
in civil cases, the Court apparently left for another day the scope of the attorney-client privilege in criminal matters,
such as grand jury inquiries into the acts of government officials. See, e.g., In re Lindsey, 1998, 158 F.3d 1263
(D.C.Cir.), certiorari denied sub nom. Office of the President v. Office of the Independent Counsel, 525 U.S. 996,
119 S.Ct. 466, 142 L.Ed.2d 418).
In Apache Nation, an Indian tribe sued the federal government for mismanagement of funds generated by natural
resources on its reservation. Because the government held these funds in trust, the tribe asserted the “fiduciary
exception” to the attorney-client privilege as a basis for obtaining access to the government's attorney-client
communications concerning the fund's management. See Practice Commentary C4503:5(c). The Supreme Court,
drawing upon the two key elements of the common law fiduciary exception as developed in Riggs Nat'l Bank
of Washington, D.C. v. Zimmer, 1976, 355 A.2d 709 (Del.Ch.), rejected its application to the trustee-beneficiary
relationship that exists between the United States government and Indian tribes. (Because both parties accepted the
existence of the fiduciary exception, the Court “assumed” its existence.) First, Indian tribes are not, in effect, “the
real clients” of government attorneys who are consulted in connection with trust management. The government's
trustee role as regards tribal affairs is quite different from that of the private trustee, who typically manages a
beneficiary's funds solely for the interest of the beneficiary. Under the relevant statutory framework, the government
performs its trusteeship not only for the benefit of a tribe but also in furtherance of its own multiple and independent
national interests. Thus, the government consults government attorneys only in a “personal rather than a fiduciary
capacity.” Second, the relevant statutes impose only minimal and specific disclosure obligations concerning Indian
trust-fund management, leaving no room for residual, broader common law disclosure obligations.
2010
C4503:4. The Corporate and Government Context.
The reference to DR 5-109 of the New York Code of Professional Responsibility on page 57 of the main volume
should be changed to Rule 1.13 of N.Y. Rules of Prof'l Conduct (eff. April 1, 2009).
2009
C4503:4 The Corporate and Government Context.
Drawing upon principles of corporation law, the court in People ex rel. Spitzer v. Greenberg, 2008, 50 A.D.3d
195, 851 N.Y.S.2d 196 (1st Dep't), leave to appeal dismissed, 10 N.Y.3d 894, 861 N.Y.S.2d 266, 891 N.E.2d 299,
recognized a right of former directors to inspect legal memoranda prepared for the corporation during their tenure as
directors if necessary to protect their “personal responsibility interest.” The context was an action by the Attorney
General against two former directors of American International Group (AGI) for violations of the Martin Act and
for common law fraud in connection with transactions in which they played a role while serving as directors. Both
directors asserted advice-of-counsel defenses. The court granted them access to attorney-client communications of
AIG that were relevant to their defense, specifically memoranda reflecting counsel's advice, their efforts to obtain
such advice and counsel's involvement in the transactions that gave rise to their alleged liability. The court stressed
that the right of access thus recognized did not alter the rule that the corporation, not an individual officer or director,
is the holder of the corporation's attorney-client privilege.
C4503:6 Waiver.
(d) Inadvertent Disclosure
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(f) “Subject Matter” Waiver
In federal and state litigation in which the same privileged communications are at issue, new Federal Rule of
Evidence 502, adopted as an act of Congress in September 2008, will affect the way in which New York state
courts apply waiver doctrine to situations involving inadvertent disclosure and subject matter waiver. Rule 502
was motivated by the desire to reduce the high cost of pretrial discovery in document-intensive cases. To avoid
waiver of privilege, parties in such cases often engage in time-consuming and expensive document reviews. Rule
502 seeks to reduce these costs, and to bolster the strength of the attorney-client privilege, by limiting the situations
in which waiver of attorney-client privilege occurs. The new rule specifies uniform standards for waiver that must
be applied by all federal courts and goes on to require state adherence to the same standards if the disclosure of a
privileged communication takes place in a federal proceeding and discovery of the same communication is sought
in subsequent state proceedings. (Attorney work product is also covered by the new rule.)
Federal Rule of Evidence 502(a) states that subject matter waiver occurs only when the partial disclosure of multiple
privileged materials is (1) intentional, (2) the disclosed and undisclosed communications concern the same subject
matter, and (3) all of the communications, in fairness, should be considered together. Subdivision (b) of Rule
502 addresses the separate issue of inadvertent disclosure, stating that the mistaken disclosure of a privileged
communication does not waive privilege if the privilege-holder took reasonable steps to prevent the disclosure and
reasonable steps to correct the error after it occurred. Both subdivisions (a) and (b) require state courts to apply
these same waiver standards if the disclosure of particular privileged materials originally occurred in a federal
proceeding or to a federal office or agency and the privileged status of the same materials becomes an issue in a
state court proceeding.
Say, for example, a party injured by defendant's product brought a products liability action in federal court. A
relevant privileged memorandum by defendant's house counsel was inadvertently delivered to the plaintiff in a box
of documents responsive to a pretrial discovery demand. Upon learning of the inadvertent disclosure, the defendant
was able to retrieve the document. Later, a different plaintiff brought a products liability action against the same
defendant in New York state court, alleging injuries caused by the same type of product at issue in the federal
action. If the plaintiff in the New York action demands production of counsel's memorandum and all of defendant's
other attorney-client communications on the same subject matter, alleging that privilege was waived as a result of
the disclosure that occurred in the federal case, the New York court must apply the waiver standards set forth in
Federal Rule of Evidence 502(a) and (b). Some recent cases applying the federal standard for waiver by inadvertent
disclosure include Clarke v. J.P. Morgan Chase & Co., 2009 WL 970940 (S.D.N.Y. 2009); Heriot v. Byrne, 2009
WL 742769 (N.D. Ill. 2009); and Rhoads Industries Inc. v. Building Materials Corp. of America, 254 F.R.D. 216
(E.D. Pa. 2008). The federal standard is not all that different from the one that New York state courts have previously
applied as a matter of state law. See, e.g., cases cited in the main volume, p.68.
Continuing with the given products liability hypothetical, assume waiver is properly found with respect to
the inadvertently disclosed memorandum because the defendant's precautions against waiver were inadequate.
Nevertheless, the New York state court should not find a waiver with respect to the other attorney-client
communications on the same subject matter because Rule 502(a) limits subject matter waiver to situations where
the initial disclosure was intentional. Further analysis would be required if the defendant had intentionally given
the plaintiff the privileged memorandum for tactical reasons. The Senate Report states that subject matter waiver
occurs only if the privilege-holder “has intentionally used the privileged information in a misleading fashion.”
Senate Report No. 110-264, p.3 (2008), accompanying S.2450, 110th Cong., 2d Session [hereinafter cited as Senate
Report].
Another feature of the new rule seeks to ensure the supremacy of federal-court orders on privilege issues. Rule
502(d) states that the court in a federal proceeding may enter an order that “privilege ... is not waived by disclosure
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connected with the litigation pending before the court--in which event the disclosure is also not a waiver in any
other federal or state proceeding.” This provision should enable the parties to effectively enter into so-called “quick
peek” or “clawback” agreements. See Adv.Comm.Note, Fed.R.Evid. 502. On the other hand, Rule 502(e) provides
that a private agreement between parties in a federal proceeding as to the effect of disclosure of privileged materials
is not binding on others unless the agreement is incorporated into a court order.
Rule 502 also addresses the situation in which disclosure of a privileged communication first occurs at the state
level and discovery of the same communication is sought in a later federal proceeding. The earlier disclosure would
not be treated as a waiver in the federal action if the standard for waiver of either the relevant state or new Rule 502
would grant protection. In other words, the federal court in such circumstances must apply the law that is “most
protective against waiver.” Senate Report, supra, at p.3.
Federal Rule of Evidence 502 has no application to disclosures that occur solely at the state level. Senate Report,
supra, at p.3. For example, if privileged documents are disclosed during discovery in a state-court action pending
in Albany County or, for that matter, in a state court action pending anywhere in the United States, and discovery
of the same documents is sought in a state-court action in Nassau County, the issue of waiver is governed solely
by state law.
2007
C4503:2. Subject Matter of the Privilege.
(i) Nonlegal Advice or Services
The U. S. Court of Appeals for the Second Circuit has strongly endorsed the “predominant purpose” test
for ascertaining the applicability of privilege to an attorney's advice containing a mix of legal and nonlegal
considerations. In re County of Erie, C.A.N.Y.2007, 473 F.3d 413. The issue arose in a class action by prisoners
for unconstitutional strip searches at an Erie County jail. The court applied the attorney-client privilege to preclude
discovery of emails between an Assistant Erie County Attorney and county officials regarding not only the legality
of the search policy but also an assessment of the policy, recommendations of alternative policies and advice on the
monitoring of policy changes. Because the predominant purpose of the communications was the receipt of legal
advice, “considerations and caveats [of a nonlegal nature] [were] not other than legal advice or severable from
it.” Id. at 420. The court said that it is part and parcel of “complete” lawyering for an attorney to discuss “how
the [legal] advice is feasible and can be implemented; the legal downsides, risks and costs of taking the advice
or doing otherwise; what alternatives exist to present measures or the measures advised; what other persons are
doing or thinking about the matter; or the collateral benefits, risks or costs in terms of expense, politics, insurance,
commerce, morals, and appearances.” Id.
C4503:6. Waiver.
(c) Counsel's Advice “At Issue”
The Appellate Division, First Department, gave a narrow interpretation to the “at issue” basis for waiver in an
action seeking indemnification for the plaintiff's defense and settlement of prior litigation. Deutsche Bank Trust
Company of Americas v. Tri-Links Investment Trust, 2007, 43 A.D.3d 56, 837 N.Y.S.2d 15 (1st Dep't). The court
stressed that a waiver-based invasion of privilege for the purpose of testing the validity of a party's claim or
defense or to avoid unfairness is justified only when the party intends to prove such claim or defense by the use of
privileged materials. 837 N.Y.S.2d at 23. The fact “that a privileged communication contains information relevant
to issues the parties are litigating does not, without more, place the contents of the privileged communication
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itself ‘at issue’ in the lawsuit; if that were the case, a privilege would have little effect.” Id. The privilege protects
communications, not information in general, so waiver of the privilege occurs only when the communications
themselves are affirmatively used to gain an advantage in litigation.
Thus, the court held that plaintiff's mere commencement of an action for indemnification did not waive the privilege
for plaintiff's communications with the lawyers who advised it in the prior case. Although plaintiff would have
to prove the reasonableness of its defense and the decision to settle, such proof would not necessarily put its
communications with counsel into issue. Here, plaintiff disavowed any intent to rely on counsel's advice to justify
its actions and decisions, indicating that it would make its case solely on the basis of objective, nonprivileged
documents from the prior litigation (e.g., time records, court filings, correspondence and discovery materials openly
exchanged, and expert reports assessing damages). Thus, counsel's advice was not put at issue, either expressly
or by implication.
Nor did the issue of plaintiff's good faith in entering into the settlement, an element of the cause of action for
indemnity, change the analysis because here, too, plaintiff intended to rely solely on the settlement's objective
reasonableness to demonstrate good faith. No communications with counsel would be used to prove that plaintiff
acted reasonably. The mere fact that counsel spoke with the plaintiff about the transactions in question, in other
words, did not necessitate plaintiff's use of those communications to prove its case. The court reiterated the
following point made on a prior occasion: “If the privilege could be deemed waived by nothing more than the
theoretical possibility of an issue concerning the settlement's good faith ..., a similar waiver would have to be
implied in every case in which the bad faith of the plaintiff would constitute a defense. A result that would lead
to a finding of waiver in such a large number of cases is disfavored....” 837 N.Y.S.2d at 26. See also American
Re-Insurance Co. v. U.S. Fidelity & Guaranty Co., 2007, 40 A.D.3d 486, 837 N.Y.S.2d 616, 622 (1st Dep't) (in
action by liability insurer against re-insurer, insurer did not put legal advice at issue merely by alleging settlement
on insured's behalf was reasonable and in good faith.).
Finally, the court rejected the argument that waiver occurred as a result of the deposition testimony of plaintiff's
executive who indicated, in cursory and general terms, that the advice of counsel was a factor in the plaintiff's
decision to settle. Here again, the plaintiff neither used this advice to justify the settlement nor did it selectively
divulge the contents of any of the advice. This part of the decision makes equally good sense because the mere
fact that an attorney-client consultation occurred is not privileged. See R. Barker & V. Alexander, Evidence in New
York State and Federal Courts § 5.5 (2001). To disclose the fact of such consultation, therefore, should not be
deemed a waiver because nothing privileged has been disclosed. Even the client's explicit revelation that the advice
given by counsel at such consultation was taken into consideration--an obvious deduction--should not constitute
waiver if the contents of counsel's communications are not disclosed or used affirmatively to justify the client's
conduct. Compare American Re-Insurance Co. v. U.S. Fidelity & Guaranty Co., supra, 837 N.Y.S.2d at 622 (waiver
occurred as result of testimony in which plaintiff's executive “repeatedly revealed the advice he received” regarding
preparation of document upon which claim was based).
PRACTICE COMMENTARIES
by Vincent C. Alexander
C4503:1 The Attorney-Client Privilege, In General.
C4503:2 Subject Matter of the Privilege.
C4503:3 Confidentiality.
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C4503:4 The Corporate and Government Context.
C4503:5 Exceptions.
C4503:6 Waiver.
C4503:7 Decedents and Decedents' Estates.
__________
C4503:1 The Attorney-Client Privilege, In General.
CPLR 4503(a)(1) is a codification of the privilege for confidential communications between attorney and client.
The attorney-client privilege is perhaps the oldest of the common law evidentiary privileges, and New York courts
continue to draw heavily upon common law developments. See Spectrum Systems International Corp. v. Chemical
Bank, 1991, 78 N.Y.2d 371, 377, 575 N.Y.S.2d 809, 813-14, 581 N.E.2d 1055, 1059-60. In some respects, CPLR
4503 offers greater protection for attorney-client communications than does the common law.
CPLR 4503(a)(1) is consistent with Wigmore's oft-quoted description of the privilege: “(1) Where legal advice of
any kind is sought (2) from a professional legal adviser in his capacity as such, (3) the communications relating
to that purpose, (4) made in confidence (5) by the client, (6) are at his instance permanently protected (7) from
disclosure by himself or by the legal adviser, (8) except the protection be waived.” 8 J. Wigmore, Evidence § 2292,
at 554 (McNaughton rev. 1961) (hereinafter cited as Wigmore). The privilege is based essentially on the instrumental
argument that it promotes candor in the attorney-client relationship. See Matter of Vanderbilt, 1982, 57 N.Y.2d 66,
76, 453 N.Y.S.2d 662, 668, 439 N.E.2d 378, 384. It is believed that without privilege, a client will be inhibited
from making full disclosure to his or her lawyer. Without knowing all the facts about the client's legal problem, the
lawyer will be unable to give competent legal advice, and the administration of justice will suffer either because
of the perpetuation of meritless litigation or noncompliance with the law. See generally Alexander, “The Corporate
Attorney-Client Privilege: A Study of the Participants,” 63 St. John's L.Rev. 191, 212-20 (1989).
Because the attorney-client privilege (like all privileges) is an obstacle to the ascertainment of truth, New York
courts frequently concur with Wigmore's view that it should be “strictly confined within the narrowest possible limits
consistent with the logic of its principle.” Wigmore, supra, § 2291, at 554. See Spectrum Systems International Corp.
v. Chemical Bank, supra, 78 N.Y.2d at 377, 575 N.Y.S.2d at 813, 581 N.E.2d at 1059. Furthermore, the party asserting
privilege usually bears the burden of establishing all of the essential elements. People v. Mitchell, 1983, 58 N.Y.2d
368, 373, 461 N.Y.S.2d 267, 270, 448 N.E.2d 121, 123. To aid in the process of privilege claims and challenges, the
parties in a civil case must prepare a “privilege log” for documents withheld from production on such grounds (CPLR
3122(b)), and the Court of Appeals has endorsed the same procedure for documents withheld from a grand jury. In re
Nassau County Grand Jury, 2005, 4 N.Y.3d 665, 679, 797 N.Y.S.2d 790, 798, 830 N.E.2d 1118, 1126. Courts often
resort to in camera inspection to resolve privilege issues. Spectrum Systems International Corp. v. Chemical Bank,
supra, 78 N.Y.2d at 378, 575 N.Y.S.2d at 814, 581 N.E.2d at 1060.
C4503:2 Subject Matter of the Privilege.
The existence of an attorney-client relationship is fundamental to the privilege. The client (or person seeking to
become a client) must communicate, in confidence, with an attorney (or person the client reasonably believes to be
an attorney) for the purpose of obtaining legal services. See generally R. Barker & V. Alexander, Evidence in New
York State and Federal Courts § 5:4 (2001).
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(a) Communications, In General
No particular formalities are required in order for a communication to qualify for privilege so long as confidentiality
is maintained. For example, an attorney's request for information from a client need not be in writing; an oral request
will suffice. New York Times Newspaper Division of New York Times Co. v. Lehrer McGovern Bovis, Inc., 2002, 300
A.D.2d 169, 752 N.Y.S.2d 642 (1st Dep't). Indeed, the entire communication may consist of an oral conversation.
See, e.g., Stroh v. General Motors Corporation, 1995, 213 A.D.2d 267, 623 N.Y.S.2d 873 (1st Dep't). Furthermore,
the U.S. Court of Appeals for the Second Circuit has held that journal entries of facts the client intends to discuss
with counsel in the future may be privileged if the facts are actually communicated to the lawyer. United States v.
DeFonte, C.A.N.Y.2006, 441 F.3d 92, 96. The court reasoned that such fact outlines represent a reasonable step in
facilitating the attorney-client communication process.
(b) Living Client's Will
A surprising ruling was made by the Surrogate's Court of Bronx County in Estate of Freilich, 1999, 179 Misc.2d 884,
686 N.Y.S.2d 294 (Surr.Ct.Bronx Co.), which held that the privilege does not protect the contents of a living person's
will or trust even if such instrument was prepared by an attorney. The court likened such instruments to diaries that
merely reflect the plans and desires of the maker, rather than as expressions of confidential communications to an
attorney. The court also stressed that allowing the privilege to apply where wills and trusts are prepared by counsel
creates an inconsistency with the situation where such instruments are prepared by the maker herself by filling in
blanks on forms. On the other hand, the court ruled that a living person's will or trust is a private matter and that
disclosure should be limited only to those portions of the instrument that are “necessary” in the particular litigation.
The instant case was a probate proceeding in which the decedent was alleged to have been unduly influenced by
one of his daughters in the disposition of his estate. The surviving daughter's wills and trusts, which may have been
executed at about the same time as the testator's wills and trusts, were thought to be relevant on the issue of undue
influence if they showed parallel dispositions of property.
The court's reasoning is dubious. It is true, of course, that a living person's attorney-prepared will eventually is
intended to be made public. But until death occurs, the testator presumably intended confidentiality if the instrument
is kept under guarded circumstances. Furthermore, the contents are almost always the embodiment of a confidential
communication with counsel. The court's argument that the expression of such communications in the will should be
stripped of privilege because some people make wills without the aid of counsel, if carried to its logical conclusion,
would unravel the privilege in countless situations in which people are capable of representing themselves but have
chosen instead to be aided by counsel. Assuming the privilege has validity as an inducement to candid communications
with counsel, it makes sense to allow those who choose to use counsel to reap the full benefits of privilege for attorneyprepared legal instruments that reflect such communications where the instruments are intended to be kept secret until
some future point in time.
The Freilich ruling is at odds with an earlier decision of the Surrogate's Court of New York County in Will of Johnson,
1985, 127 Misc.2d 1048, 488 N.Y.S.2d 355 (Surr.Ct.N.Y.Co.). The Johnson court agreed with Wigmore's view that
“there are few communications that are more confidential than those relating to the preparation, contents and execution
of a will when made within the scope of the attorney-client relationship, not in the presence of a stranger and not
made to the attorney with the intention that he communicate its contents to someone else.” 127 Misc.2d at 1050, 488
N.Y.S.2d at 357. Freilich is also inconsistent with the decision of the Second Department in Platt v. Bank of New York,
1973, 41 A.D.2d 648, 340 N.Y.S.2d 739 (2d Dep't), which held that no waiver of privilege occurs when an attorney
delivers a living client's will to a bank in a sealed envelope for custodial purposes. Such ruling presupposes that the
will itself embodies a privileged communication.
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(c) Client's Knowledge of the Facts
The attorney-client privilege protects only a “communication” between the lawyer and the client, not the client's
knowledge of the facts themselves. Upjohn Co. v. United States, 1981, 449 U.S. 383, 395-96, 101 S.Ct. 677, 685-86,
66 L.Ed.2d 584, 595. Thus, a witness properly may be required to answer the question, “What happened?,” but may
not be compelled to answer the question, “What did you tell your lawyer about what happened?” Facts in the client's
possession do not become insulated from discovery merely because they are reported to counsel, and pre-existing
documents in the hands of the client, such as corporate books and records, do not become privileged by transfer of
possession to counsel. See Rossi v. Blue Cross and Blue Shield of Greater New York, 1989, 73 N.Y.2d 588, 594,
542 N.Y.S.2d 508, 511, 540 N.E.2d 703, 706. Similarly, facts learned by the attorney from independent sources and
then reported to the client are not within the privilege. Kenford Co. v. County of Erie, 1977, 55 A.D.2d 466, 469,
390 N.Y.S.2d 715, 719 (4th Dep't) (client-party may be compelled to state the facts, regardless of client's source of
information). On the other hand, information the lawyer obtains from nonprivileged sources may be protected from
disclosure to the extent it is embodied in the lawyer's legal advice to the client. Spectrum Systems International Corp.
v. Chemical Bank, 1991, 78 N.Y.2d 371, 575 N.Y.S.2d 809, 581 N.E.2d 1055. The holding in Spectrum Systems is
buttressed by the language of CPLR 4503(a), which explicitly extends the privilege to communications “between”
the lawyer and client “in the course of professional employment.“
(d) Identity of the Client
A client's identity generally is not protected by the attorney-client privilege for the simple reason that identity is
not a “communication.” The fact that revelation of identity might expose the client to prosecution, in and of itself,
is not a basis for invoking the privilege because the purpose of the privilege is to protect candor in attorney-client
communications, not to protect the attorney-client relationship in the abstract. See People ex rel. Vogelstein v. Warden
of County Jail of New York County, 1934, 150 Misc. 714, 270 N.Y.S. 362 (Sup.Ct.N.Y.Co.), affirmed 242 A.D. 611,
271 N.Y.S. 1059 (1st Dep't). To date, the only exception recognized by the Court of Appeals rested upon public policy
considerations where a client authorized his attorney to expose certain wrongdoing by others and the client feared
retaliation by the individuals in question. In re Kaplan, 1960, 8 N.Y.2d 214, 203 N.Y.S.2d 836, 168 N.E.2d 660.
Federal courts have recognized another exception to the usual nonprivileged status of client identity when the
substance, but not the source, of a confidential communication is already known and identifying the source
would constitute prejudicial disclosure of a client communication. See Vingelli v. U.S., Drug Enforcement Agency,
C.A.N.Y.1993, 992 F.2d 449, 453. Consistent with this approach, the Appellate Division in Application of D'Alessio,
1994, 205 A.D.2d 8, 617 N.Y.S.2d 484 (2d Dep't), refused to require an attorney to reveal the identity of a hit-and-run
driver who consulted him shortly after the accident. “[A]t bar the client consulted the attorney in connection with his
or her involvement in a fatal hit-and-run accident. Disclosure of his identity would reveal his possible involvement
in a crime in connection with that accident, which is the precise situation for which he sought legal advice. Under
these circumstances his or her identity constitutes a confidential communication, the disclosure of which is prohibited
by the dictates of the attorney-client privilege.” Id. at 11-12, 617 N.Y.S.2d at 486. The court seems to be saying that
revelation of the client's identity would have revealed the client's communication, “I was involved in the hit-andrun accident.”
(e) Fee Information
As with the client's identity, information about fees paid by the client (or the client's benefactor) generally does not
fall within the scope of the privilege. Priest v. Hennessy, 1980, 51 N.Y.2d 62, 431 N.Y.S.2d 511, 409 N.E.2d 983.
Thus, counsel's time records and billing statements are not privileged if they are devoid of information regarding the
nature of the legal services provided by counsel. Eisic Trading Corp. v. Somerset Marine, Inc., 1995, 212 A.D.2d
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451, 622 N.Y.S.2d 728 (1st Dep't). Similarly, the U.S. Court of Appeals for the Second Circuit held in DiBella v.
Hopkins, C.A.N.Y.2005, 403 F.3d 102, 120-21, that an attorney's time sheet showing the method of attorney-client
communication (e.g., phone or in person) was not within the privilege.
(f) Client's Whereabouts
Whether an attorney can be required to disclose her client's address or whereabouts, if conveyed to her in confidence,
is dependent on the circumstances in which the question arises. The general rule appears to be that, in civil litigation,
the client's address is not privileged while the action is pending. CPLR 3118; Matter of Jacqueline F., 1979, 47
N.Y.2d 215, 220-21, 417 N.Y.S.2d 884, 887-88, 391 N.E.2d 967, 970-71. Conversely, the client's whereabouts would
appear to be privileged both before and after litigation. In Matter of Jacqueline F., however, privilege did not attach
to the client's address, for policy reasons, after the termination of certain child custody litigation. Custody of the child
who was the subject of the prior litigation had been awarded to the parents, but the child's previous guardian, her
aunt, disappeared with the child. The aunt's attorney was required to reveal his client's whereabouts because she was
frustrating the judicial decree and jeopardizing the welfare of the child.
The court in In re Grand Jury Investigation, 1998, 175 Misc.2d 398, 669 N.Y.S.2d 179 (Onondaga Co.Ct.), however,
refused to apply the policy exception of Matter of Jacqueline F. where the client was the target of a grand jury
investigation. The client, who had absconded with her child in violation of a decree of joint custody with her husband,
was under investigation for the crime of custodial interference in the first degree (N.Y. Penal Law § 135.50). After
leaving the state, she had communicated with her attorney to discuss the potential charges, and the grand jury
demanded that the attorney reveal all information relating to where she was located.
The court refused to compel the attorney to answer the grand jury's questions because the sought-after information-the client's whereabouts--would itself have constituted evidence of an essential element of the crime, i.e., removal of
the child from the state. Whereas Matter of Jacqueline F. involved a civil proceeding to enforce a custody decree,
the criminal context of the instant case implicated the client's fifth and sixth amendment rights (e.g., the client should
not have to forfeit the right of silence in order to obtain the effective assistance of counsel). The court rejected
characterization of the client's conduct as a continuing crime (the crime was complete because she had already left the
state with the child), thus ruling out the crime-fraud exception to the privilege. In closing, the court observed that the
grand jury had not questioned the client's family about her whereabouts, which would be a “less intrusive” inquiry.
The court's decision is in accord with respectable authority from elsewhere relating to bail-jumpers. See In re Nackson,
1989, 114 N.J. 527, 555 A.2d 1101 (attorney-client privilege applied to whereabouts of client who jumped bail; court
adopted balancing test that took account of the prosecution's need for the evidence (were other sources exhausted?),
the public interest, and the client's expectations of confidentiality). Contra, In re Doe, 1982, 117 Misc.2d 197, 456
N.Y.S.2d 312 (Suffolk Co.Ct.) (bail-jumper is involved in continuing crime). It must be remembered in the custody
context, however, that a third party's interests--those of the child--may be at risk. On the other hand, there was no
indication in the case at bar that the child's health or safety was in peril.
(g) Client's Demeanor
An attorney's observations of her client's demeanor, physical characteristics and mental capacity generally do not fall
within the attorney-client privilege because any member of the public can ascertain such external facts. People v.
Kinder, 1987, 126 A.D.2d 60, 512 N.Y.S.2d 597 (4th Dep't). The court in Giannicos v. Bellevue Hospital Medical
Center, 2005, 7 Misc.3d 403, 793 N.Y.S.2d 893 (Sup.Ct.N.Y.Co.), took cognizance of this principle but nevertheless
refused on independent policy grounds to require counsel to testify about such matters at a hearing concerning the
applicability of a statute-of-limitations toll relating to the client's insanity (CPLR 208). The court held that compelled
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deposition testimony by a client's attorney, even as to nonprivileged matters, should be discouraged because of its
negative impact on the attorney-client relationship. Thus, such testimony should be allowed, the court said, only if
the information: (1) cannot be obtained by other means; (2) is relevant and nonprivileged; and (3) is crucial to the
preparation of the case. See also Shelton v. American Motors Corp., 1986, 805 F.2d 1323, 1327 (8th Cir.).
(h) Physical Evidence
Physical items belonging to the client, such as the instrumentalities or fruits of a crime, are not within the privilege
when in the possession of the attorney. In re Ryder, 1967, 263 F.Supp. 360 (E.D.Va.), affirmed 381 F.2d 713 (4th
Cir.). On the other hand, the client's revelation to the attorney as to the whereabouts of the fruits of a crime, if made
for the purpose of seeking legal advice, is encompassed by the privilege. See People v. Belge, 1975, 83 Misc.2d 186,
372 N.Y.S.2d 798 (Onondaga Co.Ct.), affirmed 50 A.D.2d 1088, 376 N.Y.S.2d 771 (4th Dep't), order affirmed, 1976,
41 N.Y.2d 60, 390 N.Y.S.2d 867, 359 N.E.2d 377. Furthermore, the client's transfer to the attorney of a tangible item
(with the implied communication, “This has been in my possession”) may be privileged. People v. Investigation into
a Certain Weapon, 1982, 113 Misc.2d 348, 448 N.Y.S.2d 950 (Sup.Ct.Kings Co.). Although the attorney may be
legally and ethically bound to turn over the item to law enforcement authorities, it may be appropriate to shield the
fact-finder from knowledge as to the circumstances under which the prosecutor acquired possession.
(i) Nonlegal Advice or Services
In order for the communications between lawyer and client to be privileged, they must relate to the client's seeking
of legal advice or services. People v. Mitchell, 1983, 58 N.Y.2d 368, 373, 461 N.Y.S.2d 267, 269, 448 N.E.2d 121,
123. The attorney-client privilege, however, is not restricted to communications involving litigation; it includes any
matters with respect to which the client seeks legal advice. Bacon v. Frisbie, 1880, 80 N.Y. 394, 400. The attorneyclient privilege differs in this regard from the immunities for attorney work product and material prepared for litigation
contained in CPLR 3101(c) & (d)(2).
It is well settled that communications relating solely to nonlegal business matters are not privileged. People v. Belge,
1977, 59 A.D.2d 307, 399 N.Y.S.2d 539 (4th Dep't). The rule is easily stated, but the issue becomes complicated when
the communication involves a mixture of legal and business considerations. Lawyers often infuse their advice with
business and other nonlegal considerations, and clients may not always be able to distinguish “legal” from “business”
problems. See United States v. United Shoe Machinery Corp., 1950, 89 F.Supp. 357, 359 (D.Mass.). The Court of
Appeals has resolved the problem presented by mixed communications by applying privilege when the legal character
of the communication is “predominant.” Rossi v. Blue Cross and Blue Shield of Greater New York, 1989, 73 N.Y.2d
588, 594, 542 N.Y.S.2d 508, 511, 540 N.E.2d 703, 706. Lines are not easy to draw, and “the inquiry is necessarily
fact-specific.” Id. at 593, 542 N.Y.S.2d at 510, 540 N.E.2d at 705. See, e.g., Stenovich v. Wachtell, Lipton, Rosen &
Katz, 2003, 195 Misc.2d 99, 106-07, 756 N.Y.S.2d 367, 376-77 (Sup.Ct.N.Y.Co.).
The Appellate Division, Second Department, appears to have held that, as a matter of law, an attorney-prepared report
for a casualty insurer analyzing whether an insured's claim should be rejected is inherently nonlegal in character
and therefore ineligible for the protections of the attorney-client privilege. Bertalo's Restaurant, Inc. v. Exchange
Insurance Co., 1997, 240 A.D.2d 452, 658 N.Y.S.2d 656 (2d Dep't). The court relied on cases applying the related but
distinct immunity granted by CPLR 3101(d)(2) for material prepared for litigation. See, e.g., Landmark Insurance
Co. v. Beau Rivage Restaurant, Inc., 1986, 121 A.D.2d 98, 509 N.Y.S.2d 819 (2d Dep't). See generally R. Barker &
V. Alexander, Evidence in New York State and Federal Courts § 5:14 (2001). The so-called work product immunity
applies to materials prepared by anyone--attorney, investigator, appraiser, etc.--but only if made in anticipation of
litigation. Inasmuch as claims evaluation is part of a casualty insurer's regular course of business, it makes sense to
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withhold the work product immunity from investigatory reports that precede the insurer's firm decision to reject the
insured's claim. It is only after a claim has been rejected that litigation is likely.
The Bertalo's Restaurant court uses the same rationale to withhold the attorney-client privilege from investigatory
reports prepared by attorneys prior to the insurer's rejection of the claim. The initial claims investigation is primarily
a business inquiry, the court seemed to say, and therefore fell outside the rationale of the attorney-client privilege.
The court's seemingly across-the-board rule is easy to apply and will prevent insurers from routinely using attorneys
merely for the purpose of insulating business documents from discovery. But surely there will be cases in which the
attorneys' services consist of much more than customary insurance claim evaluation. Analysis of the facts surrounding
preparation of the particular report and in camera inspection by the court may be more appropriate than an ironclad
no-privilege rule. To automatically forego a more refined case-by-case inquiry seems unfair to insurers who may
benefit from an attorney's legal advice in the decision-making process of evaluating claims. The burden of proving
that the attorney's services were primarily for legal rather than business advice, however, should be on the insurer.
See Commentary C4503:1, above.
C4503:3 Confidentiality.
(a) Presence of Third Parties
Confidentiality lies at the heart of the attorney-client privilege. Communications between lawyer and client made in
the known presence of third parties are not privileged. People v. Harris, 1982, 57 N.Y.2d 335, 456 N.Y.S.2d 694, 442
N.E.2d 1205, certiorari denied, 1983, 460 U.S. 1047, 103 S.Ct. 1448, 75 L.Ed.2d 803 (client knew police officer was
within earshot when speaking to counsel on telephone). Similarly, a documentary communication “carbon copied” to
a third party destroys confidentiality. Morgan v. New York State Department of Environmental Conservation, 2004,
9 A.D.3d 586, 587-88, 779 N.Y.S.2d 643, 645 (3d Dep't).
Some cases have imposed an overly strict standard. In Lanza v. New York State Joint Legislative Committee, 1957,
3 N.Y.2d 92, 164 N.Y.S.2d 9, 143 N.E.2d 772, the Court of Appeals held that a third party who, unbeknownst to
attorney and client, had overheard their communications was free to disclose them. CPLR 4503(a)(1) overruled Lanza
by prohibiting disclosure by “any person who obtains without the knowledge of the client” evidence of a confidential
communication between attorney and client. Clearly, the preferable approach is one which measures the scope of
the privilege by the reasonable expectations of the client. See, e.g., People v. Osorio, 1989, 75 N.Y.2d 80, 84, 550
N.Y.S.2d 612, 615, 549 N.E.2d 1183, 1186.
(b) Drafts of Documents
A communication to counsel made with the intent that it be conveyed to others lacks the requisite intent of
confidentiality. Rousseau v. Bleau, 1892, 131 N.Y. 177, 183-84, 30 N.E. 52, 53-54. But earlier drafts of attorneyprepared documents embodying attorney-client communications, if kept confidential, do not lose their privileged
status merely because final versions of the documents are given to third persons. Stenovich v. Wachtell, Lipton, Rosen
& Katz, 2003, 195 Misc.2d 99, 107-08, 756 N.Y.S.2d 376, 377 (Sup.Ct.N.Y.Co.). On a related point, the U.S. Court
of Appeals for the Second Circuit has held that a client's private journal entries memorializing prior conversations
with counsel are within the privilege. United States v. DeFonte, C.A.N.Y.2006, 441 F.3d 92, 95. The court also held
that journal entries of facts the client intends to discuss with counsel in the future may also be privileged if the facts
are actually communicated to the lawyer. Id. at 96. The court reasoned that such fact outlines represent a reasonable
step in facilitating the attorney-client communication process. The applicability of privilege to the undisclosed will
of a living client is discussed in Commentary C4503:2, at subd.(b), above.
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(c) Communications Through Agents
It is well settled at common law, and reiterated in CPLR 4503(a)(1), that the presence of or transmittal through an
employee of the attorney, such as a secretary or law clerk, will not destroy the privilege. In such cases, the client
has a reasonable expectation that the communications will remain confidential. People v. Osorio, 1989, 75 N.Y.2d
80, 84, 550 N.Y.S.2d 612, 614-15, 549 N.E.2d 1183, 1185-86. But see People v. Mitchell, 1983, 58 N.Y.2d 368, 461
N.Y.S.2d 267, 448 N.E.2d 121 (no privilege where client spoke in open reception area of lawyer's office to persons
unknown to him, only one of whom was attorney's employee). The client may also use his or her own agent to transmit
a communication to the attorney if the client has an expectation of confidentiality. People v. Osorio, supra, 75 N.Y.2d
at 84, 550 N.Y.S.2d at 615, 549 N.E.2d at 1186; Le Long v. Siebrecht, 1921, 196 A.D. 74, 187 N.Y.S. 150 (2d Dep't).
Allowing privilege to attach in cases involving agents is justified by the need for the presence of persons who can
aid the client in communicating or assist the lawyer in performing legal services. C. McCormick, Evidence § 91
(6th ed. 2006) (hereinafter cited as McCormick). On this point, the Court of Appeals has cited with approval federal
caselaw permitting the participation of accountants who may be “necessary, or at least highly useful, for the effective
consultation between the client and the lawyer.” United States v. Kovel, C.A.N.Y.1961, 296 F.2d 918, 922, cited
in People v. Osorio, supra, 75 N.Y.2d at 84, 550 N.Y.S.2d at 615, 549 N.E.2d at 1186. The Appellate Division,
First Department, applied these principles in Stroh v. General Motors Corp., 1995, 213 A.D.2d 267, 623 N.Y.S.2d
873 (1st Dep't). The client in Stroh was an elderly woman who was accused in several civil actions of causing a
major automobile accident. The woman went to counsel's office accompanied by her adult daughter who stayed with
her while she discussed her potential liability with the lawyers. The daughter had chosen the lawyers; provided the
transportation to the law office; put the mother at ease during the conference; and as a result of her status as a passenger
just prior to the accident, was in a position to aid the memory of her mother. The court concluded that the daughter,
in these circumstances, was acting as her mother's agent to facilitate communication and that the mother expected
confidentiality to be maintained. Compare Stenovich v. Wachtell, Lipton, Rosen & Katz, supra, 195 Misc.2d at 110,
756 N.Y.S.2d at 379 (lawyers who consulted with third-party business entities purportedly for assistance in counseling
corporate client about potential merger failed to demonstrate that the third-party “agents” were expected to maintain
confidentiality).
(d) Joint Representation of Multiple Clients
Another instance in which the absence of absolute confidentiality does not preclude the applicability of privilege is
that of joint representation of two clients by one lawyer with respect to a legal matter of common interest. However,
while such communications between the lawyer and the joint clients are protected from disclosure as to third parties,
they will not be privileged in subsequent litigation between the two clients relating to the matter of common interest.
Wallace v. Wallace, 1915, 216 N.Y. 28, 35-36, 109 N.E. 872, 873; Hurlburt v. Hurlburt, 1891, 128 N.Y. 420, 424,
28 N.E. 651, 652. As between the clients themselves, the argument has been made that they would not expect their
confidences to be withheld from each other. McCormick, supra § 91. An alternative theory is that it is simply unfair
in litigation between former co-clients for one to be favored over the other with respect to control of the attorneyclient privilege. See Valente v. Pepsico, Inc., 1975, 68 F.R.D. 361, 368 (D.Del.).
(e) Joint Defense; Common Interests
Closely related to the joint client rule is the “joint defense” scenario in which two or more parties, represented
by separate counsel, share a common defense in pending litigation and participate in joint attorney-client
consultations. United States v. Schwimmer, C.A.N.Y.1989, 892 F.2d 237, 243-44. The parties' separate attorneyclient communications may be shared among one another without loss of privilege as against third parties. To take
advantage of this exception to the requirement of confidentiality, however, the parties must be mounting a common
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defense. Otherwise, the presence of a co-party or the co-party's counsel will destroy any expectation of confidentiality.
People v. Osorio, supra, 75 N.Y.2d at 85, 550 N.Y.S.2d at 615, 549 N.E.2d at 1186. See also Stenovich v. Wachtell,
Lipton, Rosen & Katz, supra, 195 Misc.2d at 108-09, 756 N.Y.S.2d at 378 (common interest exception inapplicable
where communications were shared with non-client for business purposes rather than common defense in potential
litigation).
C4503:4 The Corporate and Government Context.
It is well settled in New York that corporations are entitled to the benefits of the attorney-client privilege. See Rossi v.
Blue Cross and Blue Shield of Greater New York, 1989, 73 N.Y.2d 588, 542 N.Y.S.2d 508, 540 N.E.2d 703. Empirical
data tend to support, in general, the factual validity of the proposition that the attorney-client privilege fosters candor
in the corporate context. See Alexander, “The Corporate Attorney-Client Privilege: A Study of the Participants,” 63
St. John's L.Rev. 191, 220-66 (1989).
No distinction exists between house counsel and outside counsel as to entitlement to privilege, provided the lawyer
is acting as legal adviser. Rossi v. Blue Cross and Blue Shield of Greater New York, supra, 73 N.Y.2d at 592, 542
N.Y.S.2d at 509, 540 N.E.2d at 705. As discussed in Commentary C4503:2, at subd.(i), above, purely business
communications do not fall within the privilege, and house counsel who perform multiple roles within a corporation
may be found to have been acting in a strictly business capacity. Compare Cooper-Rutter Associates, Inc. v. Anchor
National Life Insurance Co., 1990, 168 A.D.2d 663, 563 N.Y.S.2d 491 (2d Dep't) (in-house counsel's memoranda
expressed “substantial non-legal concerns” of business transaction), with Quail Ridge Associates v. Chemical Bank,
1991, 174 A.D.2d 959, 571 N.Y.S.2d 648 (3d Dep't) (memoranda by corporation's in-house attorneys, who performed
no business functions, were related primarily to the providing of legal advice). In this connection, it has occasionally
been suggested that a lawyer who participates in an internal investigation of corporate wrongdoing is not performing
legal services. See In re Grand Jury Subpoena, C.A.N.Y.1979, 599 F.2d 504, 510-11. This notion was dispelled by
the Court of Appeals, however, in Spectrum Systems International Corp. v. Chemical Bank, 1991, 78 N.Y.2d 371,
575 N.Y.S.2d 809, 581 N.E.2d 1055, where a law firm's report to its corporate client, discussing the results of such
an investigation, was held to fall within the privilege. Although the report contained no “legal research” and was
not necessarily related to potential litigation, it marshalled and integrated the facts with the firm's assessment of the
client's legal position. The communication therefore reflected the attorney's professional skills and judgment. Id. at
380, 575 N.Y.S.2d at 815-16, 581 N.E.2d at 1061-62.
The attorney-client privilege in the corporate context ordinarily belongs solely to the corporation, not to the officer or
employee who spoke with counsel. This means the privilege is subject to waiver by the corporation in favor of a third
party, such as a regulatory agency or prosecutor, over the objections of the individual. This principle was applied by
Appellate Division, Second Department, in Doe v. Poe, 1993, 189 A.D.2d 132, 595 N.Y.S.2d 503, leave to appeal
denied 81 N.Y.2d 711, 600 N.Y.S.2d 442, 616 N.E.2d 1104. The employee in Doe v. Poe was the CEO of a bank that
had retained two outside law firms to do an internal investigation of the bank in connection with litigation and federal
regulatory matters. When the lawyers interviewed the CEO, they learned from him that he had engaged in certain
wrongdoing relating to his position as a bank officer. The CEO was advised to retain his own counsel, whereupon he
sought a preliminary injunction to prevent the lawyers from disclosing his communications to a special committee of
the bank's board of trustees. The injunction was denied. On the evidence in the record, there was no indication that
the CEO, himself an attorney, had been seeking personal legal advice or that he reasonably could have believed that
the bank's counsel represented him personally.
In recognition of the inability of the employee to assert the entity's privilege in his own behalf, the New York Code of
Professional Responsibility provides that a lawyer employed or retained by an organization must explain to employees
and other “constituents” that he or she is the lawyer for the organization and not for any of the constituents when “it
appears that the organization's interests may differ from those of the constituents with whom the lawyer is dealing.”
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DR 5-109(a) (22 N.Y.C.R.R. § 1200.28). A potential escape for the employee from the usual rule that the privilege
belongs solely to the corporation is a finding that the lawyer was representing the employee and the corporation jointly
(In re Grand Jury Proceedings (Jackier), 1977, 434 F.Supp. 648, 650 (E.D.Mich.), affirmed, 1978, 570 F.2d 562
(6th Cir.)), or that the employee at least reasonably believed that counsel was providing personal representation (Doe
v. Poe, supra). See also United States v. International Brotherhood of Teamsters, C.A.N.Y.1997, 119 F.3d 210, 215
(employee must demonstrate that he “[made] it clear to corporate counsel that he [sought] legal advice on personal
matters”).
As a corollary of the principle that the corporation's privilege belongs only to the entity, it has been held that a former
corporate agent who communicated with counsel during the course of his employment is not entitled to discovery of
documents concerning such communications if he is later embroiled in litigation against the corporation. Robert V.
Straus Productions, Inc. v. Pollard, 2001, 289 A.D.2d 130, 734 N.Y.S.2d 170 (1st Dep't). Courts elsewhere, however,
have reached divergent decisions about the applicability of the entity theory in the context of access by former
members of the board of directors. Compare Moore Business Forms, Inc. v. Cordant Holdings Corp., 1996 WL 307444
(Del.Ch. 1996) (current directors may not withhold attorney-client documents from former director; directors were
collectively “the client” and all remain entitled to access to legal advice furnished during former director's tenure),
with Lane v. Sharp Packaging Systems, Inc., 2002, 251 Wis.2d 68, 640 N.W.2d 788 (in former director's action against
corporation, former director not entitled to discovery of attorney-client documents prepared during director's tenure).
See also 1 Restatement of the Law Governing Lawyers § 73 (comment j) (2000) (court has discretion to require
production of corporate attorney-client communications for benefit of former agent).
Who controls a corporation's attorney-client privilege following a change in corporate ownership or management?
This question was addressed by the Court of Appeals in Tekni-Plex, Inc. v. Meyner and Landis, 1996, 89 N.Y.2d 123,
651 N.Y.S.2d 954, 674 N.E.2d 663, where it was held that as a result of the merger of corporation A into corporation B,
the management of B acquired control over the privilege for A's pre-merger communications with its counsel. Thus, B
could enjoin A's former counsel from disclosing privileged pre-merger communications to A's former shareholder in
litigation between B and the shareholder. On the other hand, control over A's merger-related communications with its
lawyer did not pass to B because of the inherent adversarial relation between A and B in connection with the merger
itself. A's former counsel, therefore, was free to reveal privileged merger-related documents to the former shareholder.
Significantly, the Court cited a federal case in which it was suggested that post-merger control over a corporation's
privilege can be regulated by contractual arrangements between the parties to the merger. See Medcom Holding Co.
v. Baxter Travenol Laboratories, Inc., 1988, 689 F.Supp. 841 (N.D.Ill.). In another portion of the opinion dealing
with disqualification of counsel, the Tekni-Plex court also intimated that a sale of corporate assets rather than stock
does not generally result in transfer of control over the seller's privilege for communications concerning the particular
assets. See, e.g., Sobol v. E.P. Dutton, Inc., 1986, 112 F.R.D. 99 (S.D.N.Y.).
Another wrinkle to the privilege in the corporate context is that in shareholder derivative actions, the corporation's
privilege for communications with management may be lifted upon a showing of “good cause.” Stenovich v. Wachtell,
Lipton, Rosen & Katz, 2003, 195 Misc.2d 99, 111-15, 756 N.Y.S.2d 367, 379-83 (Sup.Ct.N.Y.Co.). See also Beard
v. Ames, 1983, 96 A.D.2d 119, 468 N.Y.S.2d 253 (4th Dep't). The theory of the good-cause qualification is that
management and stockholders share a mutuality of interest and that the fiduciary relationship owed by management
imposes a greater duty of disclosure than in the case of outsiders. The rule has had its most frequent application in
New York in connection with trustees. See Commentary C4503:5, at subd.(c), below.
The good-cause qualification was first applied in the corporate context in Garner v. Wolfinbarger, 1970, 430 F.2d 1093
(5th Cir.), certiorari denied, 1971, 401 U.S. 974, 91 S.Ct. 1191, 28 L.Ed.2d 323. Factors bearing on good cause include:
(1) the number of shareholders and the percentage of stock they represent; (2) the good faith of the shareholders and
the apparent legitimacy of the claim; (3) the need or “desirability” of the information and its availability from other
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sources; (4) the nature of the legal consultation, e.g., whether it related to prospective or past conduct or involved
the instant litigation; and (5) the risk of revealing trade secrets or other types of confidential information. Id. at
1104. Application of the good-cause test does not necessarily result in a lifting of all of management's attorney-client
communications. See Stenovich v. Wachtell, Lipton, Rosen & Katz, supra, 195 Misc.2d at 115, 756 N.Y.S.2d at 383
(communications relating to defense of particular shareholder action remain privileged). See also Ward v. Succession
of Freeman, 1988, 854 F.2d 780 (5th Cir.) (mutuality of interest between management and shareholders was lacking
because transaction sued upon--stock redemption--involved inherent adversity from outset).
An unresolved issue in New York is whose communications within the corporate hierarchy fall within the corporation's
privilege. The United States Supreme Court took a broad and flexible approach to the matter in Upjohn Co. v. United
States, 1981, 449 U.S. 383, 101 S.Ct. 677, 66 L.Ed.2d 584. The Court sustained a corporation's claim of attorneyclient privilege where in-house counsel, in the course of providing legal services for the corporation, communicated
with corporate employees throughout the company as part of an internal investigation of corporate wrongdoing. The
Supreme Court rejected arguments that privilege should apply only to counsel's communications with employees
within the corporation's “control group.” Without adopting any specific alternative test, the Court concluded that
in the present case, where the employees had been directed by their corporate superiors to speak with counsel
concerning matters within the scope of their corporate duties, application of the privilege would be “[c]onsistent with
the underlying purposes of the attorney-client privilege.” Id. at 395, 101 S.Ct. at 685. Lower-level employees, the
Court observed, sometimes have knowledge of the facts most relevant to counsel's legal advice to the corporation.
Upjohn is perhaps best understood as extending the corporation's privilege to the communications of any officer or
employee who is speaking to the corporation's lawyer in confidence about his or her corporate duties in connection
with the lawyer's performance of legal services for the corporation. See Alexander, supra, at 294-23.
The Upjohn issue has never come before the New York Court of Appeals, but the Court's expansive attitude toward
claims of corporate attorney-client privilege, in general, suggests it would be receptive. See Rossi v. Blue Cross and
Blue Shield of Greater New York, supra; Spectrum Systems International Corp. v. Chemical Bank, supra. See also
Niesig v. Team I, 1990, 76 N.Y.2d 363, 374, 559 N.Y.S.2d 493, 498, 558 N.E.2d 1030, 1035 (on separate, but related,
issue of which employees within a corporation fall within DR 7-104(A)'s prohibition against ex parte contacts by
adverse counsel, Court of Appeals identified any current employees “whose acts or omissions in the matter under
inquiry are binding on the corporation ... or imputed to the corporation for purposes of its liability, or employees
implementing the advice of counsel”).
The decision of the Supreme Court, Monroe County, in Charter One Bank, F.S.B. v. Midtown Rochester, L.L.C., 2002,
191 Misc.2d 154, 738 N.Y.S.2d 179 (Sup.Ct. Monroe Co.), is generally in accord with the Upjohn approach. One of
the documents at issue in the Charter One case was a memorandum from one corporate employee (Cupo) to another
(Cheney) summarizing certain legal advice for the corporation that Cupo, at Cheney's direction, had obtained from the
corporation's attorneys. The court did not hesitate in concluding that Cupo was an appropriate corporate communicant
with counsel. Although Cupo's status within the corporate hierarchy was not identified, this was apparently not a
determinative factor. The court focused on the purpose of the communication--here, it was to facilitate the rendering
of legal advice to the corporation--and Cupo sought such advice in the “perform[ance] [of] his corporate duties.” This
was sufficient. The court wrote: “The client is a corporation, an entity that communicates by individuals who hold
positions as officers, directors, or employees. There is no one person in the corporate hierarchy that is the ‘client’[;]
instead a myriad of people in executive or director positions within the corporation may be in contact with counsel
on a legal matter.” Id. at 166, 738 N.Y.S.2d at 190.
The court in Radovic v. City of New York, 1996, 168 Misc.2d 58, 642 N.Y.S.2d 1015 (Sup.Ct.N.Y.Co.), held that
counsel's confidential communications with a former employee of a corporate client, in this case the City of New
York, also can fall within the entity's attorney-client privilege. This is in accord with most federal caselaw. See In re
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Allen, 1997, 106 F.3d 582, 605-06 (4th Cir.). Cf. In re Richard Roe, Inc., C.A.N.Y.1999, 168 F.3d 69, 72 (document
written by former attorney of corporate client reflected knowledge obtained during prior employment).
With respect to the confidentiality of attorney-client communications in the corporate setting, the most common
problem is the breadth of dissemination. The standard adopted by most federal courts to measure satisfaction of
the confidentiality component is that of the “need to know.” See, e.g., FTC v. GlaxoSmithKline, 2002, 294 F.3d
141 (D.C.Cir.); Baptiste v. Cushman & Wakefield, Inc., 2004 WL 330235 (S.D.N.Y.2004). Thus, the requirement of
confidentiality is met if distribution of a corporate attorney-client communication is restricted to corporate employees
who need to know its contents in order to perform their corporate duties or to assist the lawyer in giving legal advice
to the corporation. The GlaxoSmithKline court, in applying this standard, observed that when a distribution has been
restricted to specific individuals within a corporation, an inference arises that such individuals, if their job relates
generally to the contents of the document, had a need to know its contents. No further evidentiary burden on this issue
ought to be imposed on the proponent of the privilege. Cf. Charter One Bank, F.S.B. v. Midtown Rochester, L.L.C.,
supra, 191 Misc.2d at 165, 738 N.Y.S.2d at 190 (“Legal advice to a corporate client inherently involves dispersing
the advice to corporate representatives.”).
Government entities, like corporations, are generally entitled to the benefits of the attorney-client privilege. Ross v.
City of Memphis, 2005, 423 F.3d 596, 600-03 (6th Cir.). For example, the New York State Attorney General's office
has an attorney-client relationship with state agencies, and communications between that office and employees of a
state agency are privileged if made for the purpose of rendering or obtaining legal services. Morgan v. New York State
Department of Environmental Conservation, 2004, 9 A.D.3d 586, 587, 779 N.Y.S.2d 643, 645 (3d Dep't). As in the
case of private corporations, the privilege belongs to the government entity, not the individual government employee.
Dooley v. Boyle, 1988, 140 Misc.2d 177, 186, 531 N.Y.S.2d 161, 167 (Sup.Ct.Suffolk Co.).
Three federal circuit courts of appeals have held that privilege is inapplicable to communications between government
attorneys and government employees when such communications are sought by a federal grand jury. In re: A Witness
Before the Special Grand Jury, 2002, 288 F.3d 289 (7th Cir.); In re Lindsey, 1998, 158 F.3d 1263 (D.C.Cir.), certiorari
denied, 525 U.S. 996, 119 S.Ct. 466, 142 L.Ed.2d 418; In re Grand Jury Subpoena Duces Tecum, 1997, 112 F.3d 910
(8th Cir.), cert. denied, 521 U.S. 1105, 117 S.Ct. 2482, 138 L.Ed.2d 991. The Second Circuit disagreed in In re Grand
Jury Investigation, C.A.N.Y.2005, 399 F.3d 527. The Second Circuit case dealt with communications between the
Connecticut State Governor and legal counsel to the Governor's Office. The court held that tradition, commentary
and caselaw supported the existence of a government attorney-client privilege. Contrary to the rationale of the other
circuits, public policy does not support diminution of the privilege in the context of a grand jury's investigation of
criminal conduct. Despite the public interest in uncovering potential criminality by government officers, a competing
public interest exists in favor of counsel's provision of fully informed legal advice to help such officers comply
with the law: “Upholding the privilege furthers a culture in which consultation with government lawyers is accepted
as a normal, desirable, and even indispensable part of conducting public business.” Id. at 534. The prosecution's
proposal for a balancing test that would take into account a grand jury's specific need for evidence would introduce
too much uncertainty in the operation of the privilege and thereby dilute its benefits. The traditional exception for
communications in furtherance of future crime or fraud provides sufficient protection against abuse. See Commentary
C4503:5, at subd.(a), below.
C4503:5 Exceptions.
(a) Crime-Fraud Exception
A well-established exception to the attorney-client privilege applies to communications with counsel for the purpose
of furthering a future crime or fraud. See, e.g., People ex rel. Vogelstein v. Warden of County Jail, 1934, 150 Misc. 714,
270 N.Y.S. 362 (Sup.Ct.N.Y.Co.), affirmed 242 A.D. 611, 271 N.Y.S. 1059 (1st Dep't). As stated by the United States
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Supreme Court in Clark v. United States, 1933, 289 U.S. 1, 15, 53 S.Ct. 465, 469, 77 L.Ed. 993, 1000: “The privilege
takes flight if the relation is abused. A client who consults an attorney for advice that will serve him in the commission
of a fraud will have no help from the law.” The crime/fraud exception has no application to communications relating
to past misdeeds, however, as to which the seeking of legal advice is entirely legitimate. Alexander v. United States,
1891, 138 U.S. 353, 11 S.Ct. 350, 34 L.Ed. 954. The court in Nowlin v. People of the State of New York, 2003, 1
A.D.3d 172, 767 N.Y.S.2d 77 (1st Dep't), applied the standard used by many federal courts to assess whether the
attorney-client privilege should be set aside under the crime-fraud exception. In the case at hand, said the court, “the
record demonstrates that there exists a factual basis for a showing of probable cause to believe that a fraud or crime
has been committed, and that the communications in question were in furtherance of such fraud or crime.” Id. at 173,
767 N.Y.S.2d at 78. See In re Richard Roe, Inc., C.A.N.Y.1999, 168 F.3d 69. The traditional scope of the exception is
limited to crimes or frauds, but a few courts have suggested that the exception includes any intentional misconduct.
See In re Sealed Case, 1985, 754 F.2d 395, 399 (D.C.Cir.); Irving Trust Co. v. Gomez, 1983, 100 F.R.D. 273, 277
(S.D.N.Y.); Diamond v. Stratton, 1982, 95 F.R.D. 503, 505 (S.D.N.Y.).
(b) Lawyer-Client Disputes
An exception to the privilege that may come as a surprise to clients is the rule that permits a lawyer to reveal
confidences in order to collect a fee from the client. See Cannon v. U.S. Acoustics Corp., 1976, 532 F.2d 1118, 1120
(7th Cir.); N.Y. Code of Professional Responsibility DR 4-101(C)(4) (22 N.Y.C.R.R. § 1200.19). The rationale is
that “it would be manifest injustice to allow the client to take advantage of the rule of privilege to the prejudice of
the attorney.” Stern v. Daniel, 1907, 47 Wash. 96, 98, 91 P. 552, 553. A related exception allows the attorney to
reveal confidences of the client when necessary to defend against charges of wrongdoing. See, e.g., Meyerhofer v.
Empire Fire & Marine Insurance Co., C.A.N.Y.1974, 497 F.2d 1190, certiorari denied 419 U.S. 998, 95 S.Ct. 314, 42
L.Ed.2d 272; SEC v. Forma, 1987, 117 F.R.D. 516 (S.D.N.Y.). But see Jakobleff v. Cerrato, Sweeney & Cohn, 1983,
97 A.D.2d 834, 468 N.Y.S.2d 895 (2d Dep't) (plaintiff in legal malpractice action against former attorneys may still
assert privilege for communications with current attorney).
(c) Client as Fiduciary
When the client is in a fiduciary relationship with another person, courts have permitted the other person, upon a
showing of good cause, to pierce the attorney-client privilege for communications between counsel and the fiduciary.
The theory is that the fiduciary and the other person share a mutuality of interest. In Hoopes v. Carota, 1989, 74
N.Y.2d 716, 544 N.Y.S.2d 808, 543 N.E.2d 73, for example, beneficiaries of a trust were able to obtain disclosure of
communications between the trustee and counsel regarding the legal affairs of the trust. The privilege will not be lifted,
however, unless the beneficiary satisfies its burden of proving good cause in the particular case. See, e.g., AMBAC
Indemnity Corp. v. Bankers Trust Co., 1991, 151 Misc.2d 334, 573 N.Y.S.2d 204 (Sup.Ct.N.Y.Co.). In the interests of
adversarial fairness, good cause is highly unlikely to be found when the fiduciary has consulted counsel for the specific
purpose of defending against the action brought by the beneficiary. See In re Estate of Baker, 1988, 139 Misc.2d 573,
577, 528 N.Y.S.2d 470, 473. (Surr.Ct.Nassau Co.). The relevant factors bearing on good cause have not been well
defined except in shareholder actions against corporate management. See Commentary C4503:4, above. Fundamental
to the exception is the existence of a fiduciary obligation by the client whose communications with counsel are sought.
Bank of New York v. River Terrace Associates, LLC, 2005, 23 A.D.3d 308, 804 N.Y.S.2d 728 (1st Dep't) (lead bank
that served as agent for other banks in loan transaction was not their fiduciary). A 2002 amendment to CPLR 4503
abolished the judge-made fiduciary exception in cases involving the personal representatives of decedents' estates
and certain guardians. See Commentary C4503:7, below.
(d) Public Policy and Constitutional Considerations
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The Court of Appeals has stated, in broad terms, that the attorney-client privilege may “yield in a proper case, where
strong public policy requires disclosure.” Priest v. Hennessy, 1980, 51 N.Y.2d 62, 69, 431 N.Y.S.2d 511, 514, 409
N.E.2d 983, 986. The “public policy” exception, however, has rarely been applied. It appears to have had its genesis
in Matter of Jacqueline F., 1979, 47 N.Y.2d 215, 417 N.Y.S.2d 884, 391 N.E.2d 967, a custody dispute in which
the attorney for a guardian was required to disclose the address of his client so that a child could be returned to its
parents. Subsequently, the Court has twice rejected the applicability of the so-called public policy exception. See
Spectrum Systems International Corp. v. Chemical Bank, 1991, 78 N.Y.2d 371, 380-81, 575 N.Y.S.2d 809, 816, 581
N.E.2d 1055, 1062 (disclosure of legal advice in counsel's investigative report would not serve public interest); Rossi
v. Blue Cross and Blue Shield of Greater New York, 1989, 73 N.Y.2d 588, 594, 542 N.Y.S.2d 508, 511, 540 N.E.2d
703, 706 (neither death of attorney-author of memorandum nor subject matter of litigation justified application of
public policy exception).
A due process-based exception in criminal cases, applicable where a deceased client has confessed to a crime with
which a defendant has been charged, is discussed in Commentary C4503:7, below. Sixth-amendment confrontation
considerations have also been brought to bear in cases involving the privilege of a witness testifying against the
criminal defendant. People v. Radtke, 1995, 219 A.D.2d 739, 631 N.Y.S.2d 763 (2d Dep't) (recognizing possible
confrontation issue where witness against defendant made contradictory statements to witness's attorney but declining
to apply exception in case at hand); People v. Hunte, 1995, 168 Misc.2d 466, 637 N.Y.S.2d 996 (Sup.Ct.N.Y.Co.)
(on issue of witness's bias, defendant was permitted to elicit fact that witness's attorney had advised witness of
consequences of failure to cooperate with prosecution).
C4503:6 Waiver.
(a) In General
Confidentiality is one of the keystones of the attorney-client privilege. Secrecy must exist when the original
communication took place, and it must be maintained thereafter. Analytically, secrecy in connection with the original
attorney-client exchange will determine whether privilege attached at the outset. Post-communication disclosure to
outsiders is an issue of waiver. Baumann v. Steingester, 1915, 213 N.Y. 328, 333, 107 N.E. 578, 580.
Waiver of the attorney-client privilege generally occurs upon “any voluntary disclosure by the client to a third party.”
In re Sealed Case, 1982, 676 F.2d 793, 809 (D.C.Cir.). Waiver may occur through a myriad of circumstances. The
clearest sort of waiver occurs when the client voluntarily testifies about a privileged communication or authorizes the
attorney to do so. Jakobleff v. Cerrato, Sweeney & Cohn, 1983, 97 A.D.2d 834, 835, 468 N.Y.S.2d 895, 897 (2d Dep't).
However, testimony about the mere fact that an attorney-client communication occurred is not deemed a waiver if the
communication itself is not disclosed. AMBAC Indemnity Corp. v. Bankers Trust Co., 1991, 151 Misc.2d 334, 341,
573 N.Y.S.2d 204, 208 (Sup.Ct.N.Y.Co.). Nor does waiver occur merely because the client testifies about the same
facts he discussed with counsel. People v. Lynch, 1968, 23 N.Y.2d 262, 271, 296 N.Y.S.2d 327, 334, 244 N.E.2d 29,
35 (“testimony about an event ... should not be construed as a waiver of the privilege, merely because the subject
matter of the testimony may also have been discussed in the privileged communication”). This rule is a corollary of
the principle that privilege applies only to the attorney-client communication itself, not the underlying facts. Spectrum
Systems Intern. Corp. v. Chemical Bank, 1991, 78 N.Y.2d 371, 377, 575 N.Y.S.2d 809, 814, 581 N.E.2d 1055, 1060.
See also Gulf Insurance Co. v. Transatlantic Reinsurance Co., 2004, 13 A.D.3d 278, 788 N.Y.S.2d 44 (1st Dep't)
(standard provisions in commercial contracts giving access to records concerning particular contract do not, standing
alone, waive confidentiality of privileged communications about contract).
(b) Attorney's Disclosure
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People v. Cassas, 1995, 84 N.Y.2d 718, 622 N.Y.S.2d 228, 646 N.E.2d 449, is an important case that limits the
circumstances in which an attorney's disclosure of the client's confidences will be deemed a waiver. The defendant in
Cassas was tried for shooting and killing his wife. At trial, the court admitted into evidence the fact that, shortly after
the shooting, the defendant and his lawyer appeared at a police precinct where the lawyer said, while the defendant
stood by silently, “I brought my client in to surrender. I believe he shot his wife. You'll find the gun in his room. It
will have my client's prints on it.” The trial court's theory of admissibility was that the lawyer's statements constituted
an admission by the defendant through an agent who was authorized to speak on his behalf. The statements therefore
qualified as a hearsay exception.
The Court of Appeals, however, held that the applicability of a hearsay exception was irrelevant. The lawyer's
statements, apparently based on confidential communications from the client, fell within the attorney-client privilege,
and there was no evidence in the record that the defendant had waived the privilege. “The fact that the attorney is
the agent of the client-principal does not alone equate to a waiver of this privilege. The specific authorization must
come from defendant principal to attorney-agent to constitute a waiver of the attorney-client privilege.” Id. at 724,
622 N.Y.S.2d at 230, 646 N.E.2d at 451. The Court stressed that the need for strong evidence of waiver “is particularly
important in criminal cases where a defendant retains the authority to make key choices about a defense against
criminal charges.” Id. at 722, 622 N.Y.S.2d at 229, 646 N.E.2d at 450.
It is important to note that the lawyer's statements in Cassas were made in an informal setting, i.e., outside the context
of papers filed in court or in statements made in a formal address to the court or jury. A finding of waiver may be more
likely in the latter circumstances. For example, the Cassas Court distinguished People v. Rivera, 1977, 58 A.D.2d
147, 396 N.Y.S.2d 26 (1st Dep't), affirmed on opinion below 45 N.Y.2d 989, 413 N.Y.S.2d 146, 385 N.E.2d 1073,
where an attorney's affidavit, filed in support of a pretrial motion, was held admissible for the limited purpose of
impeaching the client-defendant who testified at trial to a different version of the facts. The attorney in Rivera, who
explicitly said in his affidavit that he had been informed of the facts by his client, was found to have filed the affidavit
with the client's authority. The Second Circuit's decision in United States v. McKeon, C.A.N.Y.1984, 738 F.2d 26, was
also distinguished. In McKeon, the attorney's opening statement in a prior trial of the defendant was held admissible
against the defendant on the retrial because of clear inconsistencies in the alleged facts. There, the lawyer's statements
were found to have been the functional equivalent of “testimonial statements by the defendant.” 84 N.Y.2d at 723,
622 N.Y.S.2d at 230, 646 N.E.2d at 451.
(c) Counsel's Advice “At Issue”
Assertion by the privilege-holder of “advice of counsel” as an affirmative defense waives privilege for the
communications with counsel concerning the matter for which legal advice was sought. See, e.g., Village Board of
Village of Pleasantville v. Rattner, 1987, 130 A.D.2d 654, 515 N.Y.S.2d 585 (2d Dep't). New York courts have also
found implied waiver where counsel's advice was necessarily “at issue.” It has been said that waiver occurs whenever
“invasion of the privilege is required to determine the validity of the client's claim or defense and application of the
privilege would deprive the adversary of vital information.” New York TRW Title Insurance Inc. v. Wade's Canadian
Inn and Cocktail Lounge Inc., 1996, 225 A.D.2d 863, 864, 638 N.Y.S.2d 800, 801 (3d Dep't), quoting Jakobleff v.
Cerrato, Sweeney & Cohn, 1983, 97 A.D.2d 834, 835, 468 N.Y.S.2d 895, 897 (2d Dep't). For example, in an insured's
suit against its liability insurer to enforce the duty to defend and indemnify, the timeliness of the insured's notice of
claim may depend, in some cases, on the point in time at which the insured's private attorney conveyed sufficient
information to the insured of its potential liability to a third party. Century 21, Inc. v. Diamond State Insurance Co.,
2006 WL 2355323 (S.D.N.Y.2006); Royal Indemnity Co. v. Salomon Smith Barney, Inc., 4 Misc.3d 1006(A), 791
N.Y.S.2d 873, opinion reported at 2004 WL 1563259 (Sup.Ct.N.Y.Co.2004). Other miscellaneous applications of the
“at issue” waiver doctrine can be found in Goetz v. Volpe, 2006, 11 Misc.3d 632, 812 N.Y.S.2d 294 (Sup.Ct. Nassau
Co.); DH Holdings Corp. v. Marconi Corporation PLC, 2005, 10 Misc.3d 530, 809 N.Y.S.2d 404 (Sup.Ct.N.Y.Co.);
Goldberg v. Hirschberg, 2005, 10 Misc.3d 292, 806 N.Y.S.2d 333 (Sup.Ct.N.Y.Co.).
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A particularly liberal approach was taken in In re Kislak, 2005, 24 A.D.3d 258, 808 N.Y.S.2d 174 (1st Dep't), which
involved an estate fiduciary who sought to invalidate a large monetary gift a decedent's grand nephew made to himself
pursuant to a power of attorney executed by the decedent. By claiming that the decedent did not intend any such
gift, the fiduciary was held to have impliedly waived privilege for the communications between the decedent and
his lawyer concerning the power of attorney. The opponent's access to the communications was deemed necessary
to ascertain the decedent's intent. Other decisions have been less receptive to finding an “at issue” waiver. In Bank
of New York v. River Terrace Associates, LLC, 2005, 23 A.D.3d 308, 804 N.Y.S2d 728 (1st Dep't), the court held
that a party's mere allegation of its own good faith did not alone constitute an implied waiver of privilege for related
communications with counsel. The court wrote, “If such allegations constituted a waiver, a waiver would have to be
found in a huge number of lawsuits, a disfavored result.” Id. at 311, 804 N.Y.S.2d at 730-31. See also Credit Suisse
First Boston v. Utrecht-America Finance Co., 2006, 27 A.D.3d 253, 811 N.Y.S.2d 32 (1st Dep't). It is submitted that
courts should take a cautious approach to “at issue” waivers lest the privilege be routinely lifted whenever counsel
participated in the transaction “at issue” in the lawsuit.
(d) Inadvertent Disclosure
In pretrial document production, waiver may occur if a party inadvertently discloses privileged documents to the
adversary. New York courts analyze the waiver issue by considering such factors as reasonableness of the precautions
taken to prevent inadvertent disclosure; the number of inadvertent disclosures; the extent of the disclosure; and any
delay and measures taken to rectify the disclosures. See New York Times v. Lehrer McGovern Bovis, 2002, 300 A.D.2d
169, 172, 752 N.Y.S.2d 642, 645-46 (1st Dep't); Manufacturers & Traders Trust Co. v. Servotronics, Inc., 1987, 132
A.D.2d 392, 522 N.Y.S.2d 999 (4th Dep't). The court in AFA Protective Systems, Inc. v. City of New York, 2004, 13
A.D.3d 564, 788 N.Y.S.2d 128 (2d Dep't), also applied the “reasonable precautions” test with respect to disclosure of
privileged documents prior to the initiation of litigation. The court held that such disclosure waives privilege unless
the would-be privilege holder makes the following three-part showing: (1) reasonable steps were taken to maintain
confidentiality; (2) prompt action was taken to retrieve the document upon discovery of the disclosure; and (3) the
party in possession of the document will not suffer undue prejudice.
When waiver by inadvertent disclosure is found, some federal courts have held that the waiver extends to all other
privileged communications on the same subject matter. See, e.g., Nye v. Sage Products, Inc., 1982, 98 F.R.D. 452, 453
(N.D.Ill.). The better-reasoned view would limit waiver to the documents actually disclosed in the absence of strategic
and/or unfair use of the disclosed documents by the privilege-holder. See, e.g., Standard Chartered Bank v. Ayala
International Holdings (U.S.) Inc., 1986, 111 F.R.D. 76, 85 (S.D.N.Y.). See the discussion in subdivision (f), below.
(e) Refreshing a Witness's Recollection
The party's use of a privileged document to refresh the recollection of a witness during the witness's testimony
may also result in waiver. See, e.g., Bailey v. Meister Brau, Inc., 1972, 57 F.R.D. 11, 13 (N.D.Ill.). Cf. Slotnick v.
State, 1985, 129 Misc.2d 553, 493 N.Y.S.2d 731 (Ct.Cl.) (privilege for certain hospital documents was waived by
refreshing witness's recollection with the documents during deposition). In such circumstances, waiver accords with
the adversary's general right to inspect and utilize on cross-examination any document used by a witness to refresh
recollection. People v. Gezzo, 1954, 307 N.Y. 385, 121 N.E.2d 380. Waiver has also been found with respect to
privileged documents used by a witness to refresh recollection prior to testifying. See, e.g., E.R. Carpenter Co. v.
ABC Carpet Co., 1979, 98 Misc.2d 1091, 415 N.Y.S.2d 351 (N.Y.C.Civ.Ct.).
(f) “Subject Matter” Waiver
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In some cases, a waiver will extend not only to the specific communication disclosed but also to all other
communications relating to the same subject matter. AMBAC Indemnity Corp. v. Bankers Trust Co., 1991, 151
Misc.2d 334, 340-41, 573 N.Y.S.2d 204, 208 (Sup.Ct.N.Y.Co.). The concept of “subject matter waiver” is drawn from
Wigmore's “waiver by implication”: “There is always also the objective consideration that when [the client's] conduct
touches a certain point of disclosure, fairness requires that his privilege shall cease whether he intended that result or
not. He cannot be allowed, after disclosing as much as he pleases, to withhold the remainder.” 8 J. Wigmore, Evidence
§ 2327, at 636 (McNaughton rev. 1961). The extent to which a particular disclosure will result in implied waiver as
to undisclosed related material (subject matter waiver) is partly a function of the context in which the waiver occurs
and the court's exercise of discretion. The issue has not received extensive discussion by New York courts.
Charter One Bank, F.S.B. v. Midtown Rochester, L.L.C., 2002, 191 Misc.2d 154, 738 N.Y.S.2d 179 (Sup.Ct. Monroe
Co.), took a dim view of the concept of subject matter waiver. During a prelitigation settlement/negotiation discussion,
the client briefly showed the opponent an opinion letter from counsel interpreting the lease that was the subject
of the parties' disagreement. Five months later, the client obtained legal advice from counsel concerning the same
lease. When litigation ensued, the adversary contended that disclosure of the first attorney-client communication (the
opinion letter) constituted waiver as to the subsequent communication. The theory was that of subject matter waiver:
the first disclosure impliedly waived privilege for all other attorney-client communications involving the same subject
matter.
The court readily concluded that the first document lost its privileged status when it was shown to the outsider
during the prelitigation discussion. The court, however, rejected the application of subject matter waiver. While
acknowledging that some New York courts, in dictum, have recognized the concept of subject matter waiver, the
Charter One court declared it to be a “broad reaching theory ... not supported by common law” and at odds with the
purpose of the privilege to encourage the free flow of information between attorney and client. 191 Misc.2d at 163-64,
738 N.Y.S.2d at 188-89. Although the court's rejection of subject matter waiver in the instant case was probably
appropriate, it goes too far to suggest that the concept should never be applied.
For example, well respected authority holds that subject matter waiver should be invoked where a client has made
evidentiary use of a privileged communication in order to gain some strategic advantage in litigation, such as during
pretrial discovery or at trial. See, e.g., Kunglig Jarnvagsstyrelsen v. Dexter & Carpenter, Inc., C.A.N.Y.1929, 32 F.2d
195, 201, certiorari denied, 280 U.S. 579, 50 S.Ct. 32, 74 L.Ed. 629. Otherwise, the fact-finding process may be
distorted and the adversary prejudiced by the incomplete disclosure. At the other extreme, disclosure of confidences
wholly outside the context of litigation is unlikely to warrant the application of subject matter waiver because of the
absence of any direct harm to litigants or the judicial process. See, e.g, In re von Bulow, C.A.N.Y.1987, 828 F.2d
94, 103 (lawyer's publication of book disclosing certain client confidences did not waive all related communications;
“disclosures made in public rather than in court--even if selective--create no risk of legal prejudice until put at issue
in the litigation by the privilege holder”).
The situation in Charter One would appear to lie somewhere between these two extremes. The disclosure was made
prior to litigation in the context of a potential settlement of the parties' differences. Other courts have reached differing
results in this context. Some have likened the tactical use of an attorney's opinion letter to the injecting of counsel's
advice as an issue in the dispute, thus justifying subject matter waiver in order to assure a complete picture. See,
e.g., Smith v. Alyeska Pipeline Service Co., 1982, 538 F.Supp. 977 (D.Del.), affirmed, 1984, 758 F.2d 668 (Fed.Cir.),
certiorari denied, 471 U.S. 1066, 105 S.Ct. 2142, 85 L.Ed.2d 499. Others have rejected a broad waiver rule in these
circumstances because of the absence of genuine prejudice to the other side or to the judicial fact-finding process. See,
e.g., United States v. Aronoff, 1979, 466 F.Supp. 855, 862-863 (S.D.N.Y.). Weighing against a finding of broad subject
matter waiver here is the potential for a chilling of attorney-client communications on the same topic at subsequent
stages of the dispute. See AMCA International Corp. v. Phipard, 1985, 107 F.R.D. 39 (D.Mass.).
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The case against subject matter waiver in the scenario presented in Charter One is persuasive. The disclosure that
occurred during the settlement discussion was at an early stage of the dispute, it was brief, and possession of the
document remained with the client. The subsequent attorney-client communication apparently did not exist when the
first disclosure was made, meaning that no incomplete or misleading picture was created. Unless the client intended
to use counsel's advice for some evidentiary purpose in the pending litigation, it is difficult to see how the opponent
would be prejudiced.
Although the Charter One court appears to have reached the correct result, application of the subject matter doctrine
requires a discriminating approach as the circumstances vary.
C4503:7 Decedents and Decedents' Estates.
The privilege outlasts the attorney-client relationship, including the death of the client. The United States Supreme
Court gave a boost to this principle by refusing to recognize a post-death exception for a deceased client's attorneyclient communications where discovery was sought in criminal proceedings. Swidler & Berlin v. United States, 1998,
524 U.S. 399, 118 S.Ct. 2081, 141 L.Ed.2d 379. The Court reasoned that a post-death exception to the privilege, even if
limited to criminal proceedings against other persons, could have a damaging effect on the candor with which a client
speaks with counsel. Although deceased clients cannot be prosecuted, during their lifetime they “may be concerned
about reputation, civil liability, or possible harm to friends or family. Posthumous disclosure of such communications
may be as feared as disclosure during the client's lifetime.” 524 U.S. at 407, 118 S.Ct. at 2086, 141 L.Ed.2d at 386.
The evidentiary needs of the criminal justice system simply do not justify an exception that is inconsistent with the
client's interests in confidentiality. In a footnote, however, the Court did not rule out the possibility of an exception
where a criminal defendant's constitutional rights are at stake. 524 U.S. at 408 n.3, 118 S.Ct. at 2087, 141 L.Ed.2d
at 387. The Court undoubtedly was contemplating the situation where the decedent made a confession to counsel of
a crime with which the defendant has been charged.
People v. Vespucci, 2002, 192 Misc.2d 685, 745 N.Y.S.2d 391 (Nassau Co.Ct.), endorsed the potential exception
mentioned in Swidler & Berlin but rejected the need for its application in the particular case. A homicide defendant
claimed that another person, now deceased, had confessed to his attorney that he was the perpetrator. Applying a
balancing test, the court held there was no need to pierce the decedent's privilege because alternative evidence existed
of the decedent's culpability for the crime.
The exception was applied, however, in Morales v. Portuondo, 2001, 154 F.Supp.2d 706 (S.D.N.Y.). This was a
federal habeas corpus proceeding in which the defendant (petitioner) argued that his state court conviction violated
due process. Among his contentions was a claim of improper exclusion, on a post-trial motion, of a third party's
confessions to two other persons (defendant's mother and the attorney for the co-defendant) that he and two others
had committed the crime with which defendant and a co-defendant were charged. To buttress the reliability of these
two confessions, defendant sought to introduce the third party's subsequent, additional confession to his own attorney
who, at the time of the post-trial motion, counseled the third party not to reveal the information because it could hurt
him and, under the circumstances, provide no benefit to the defendants. At the time of the habeas petition, however,
the third party had died.
The federal court determined that exclusion of the confession to the attorney would violate due process under
Chambers v. Mississippi, 1973, 410 U.S. 284, 93 S.Ct. 1038, 35 L.Ed.2d 297, which entitles a defendant to a “fair
opportunity” to present reliable exculpatory evidence at trial. Here, the third party's confession to his attorney was
reliable (the hearsay had sufficient guarantees of trustworthiness), and the attorney-client privilege, although not
waived by the client, should yield to due process and policy considerations: “[The third party] has been deceased for
some four years now, while two apparently innocent men have spent nearly thirteen years in prison for a crime that
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he committed. Under these remarkable circumstances, the attorney-client privilege must not stand in the way of the
truth.” 154 F.Supp.2d at 731.
CPLR 4503(b) creates a statutory exception in actions involving the probate, validity or construction of a will
where the confidential communications between a deceased client and his or her attorney concerned the preparation,
execution or revocation of any will or other relevant instrument. The now-deceased client is assumed to have expected
the seal of confidentiality to be lifted in the interests of resolving disputes over the will. Matter of Levinsky's Will,
1965, 23 A.D.2d 25, 31, 258 N.Y.S.2d 613, 620 (2d Dep't), appeal denied 16 N.Y.2d 484, 264 N.Y.S.2d 1026, 211
N.E.2d 654. It seems clear from the language of subdivision (b) that an attorney may testify to the preparation and
execution of a prior will or other relevant instrument even if the attorney had no connection with the will actually
offered for probate. See In re Stacer's Will, 1961, 13 A.D.2d 164, 214 N.Y.S.2d 746 (4th Dep't), affirmed, 1962, 11
N.Y.2d 780, 227 N.Y.S.2d 26, 181 N.E.2d 769. CPLR 4503(b) retains privilege, however, if the communications
concerning the client's will would tend to disgrace the memory of the decedent.
The applicability of privilege to a living person's will is discussed in Commentary C4503:2, at subd.(b), above.
Aside from exceptions, there is the question whether anyone has the power to waive the decedent's privilege for predeath communications with counsel. The Appellate Division, Second Department, has endorsed the common law
principle that the fiduciary of a decedent's estate has the authority to waive the decedent's attorney-client privilege
to further the interests of the estate. Mayorga v. Tate, 2002, 302 A.D.2d 11, 752 N.Y.S.2d 353 (2d Dep't). The court
found that this point is well settled in the caselaw of other jurisdictions. It is significant, the court noted, that CPLR
4503 has been characterized by the Court of Appeals as a codification of the common law with the directive that the
statute be interpreted accordingly. See Commentary C4503:1, above. Since the common law has long recognized that
a client's estate representative succeeds to the client's right to waive the privilege, such rule is an inherent part of New
York law. See In re Estate of Johnson, 2004, 7 A.D.3d 959, 961, 777 N.Y.S.2d 212, 214 (3d Dep't), appeal denied
3 N.Y.3d 606, 785 N.Y.S.2d 23, 818 N.E.2d 665; In re Estate of Colby, 2001, 187 Misc.2d 695, 723 N.Y.S.2d 631
(Surr.Ct.N.Y.Co.). See also In re Will of Bronner, 2005, 7 Misc.3d 1023(A), 801 N.Y.S.2d 230, opinion reported at
2005 WL 1148273 (Surr.Ct.Nassau Co.) (in dispute over estate assets between decedent's son-objectant and daughterexecutrix, objectant had sufficient standing to waive privilege over daughter-executrix's objection; daughter had
conflict of interest and court had authority, in any event, to grant son limited testamentary letters that would explicitly
confer status of additional fiduciary).
A 2002 amendment to CPLR 4503 added a new subdivision (2) to paragraph (a) with the purpose of abolishing
the “fiduciary exception” to the attorney-client privilege with respect to communications between counsel and the
personal representatives of decedents' estates. As noted in Commentary C4503:5, at subd.(c), above, New York
caselaw has embraced the notion that, upon a showing of good cause, the privilege for attorney-client communications
of a fiduciary (e.g., estate executor, trustee, corporate management) may be lifted in favor of the person to whom the
fiduciary owes his or her responsibilities. CPLR 4503(a)(2)(A)(ii) now provides that the beneficiary of an estate is
not entitled to have access to privileged communications between the personal representative of the estate and the
representative's attorney merely because a fiduciary relationship exists between the representative and the beneficiary.
The new provision also explicitly states that a beneficiary is not, solely because of his or her beneficiary status, the
client of the personal representative's attorney. CPLR 4503(a)(2)(A)(i). The terms “beneficiary” and “estate” have the
same meaning here as in subdivisions 8 and 19, respectively, of Surr.Ct.Proc.Act § 103. CPLR 4503(a)(2)(B).
The meaning of “personal representative” is given limited scope by CPLR 4503(a)(2)(B)(i). The only fiduciaries
whose attorney-client communications are protected by the new rule are administrators, administrators c.t.a., ancillary
administrators, executors, preliminary executors, temporary administrators and trustees “to whom letters have been
issued” within the meaning of Surr.Ct.Proc.Act § 103(34). The protective legislation does not cover the entire range
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of fiduciaries described in Surr.Ct.Proc.Act § 103(21). Thus excluded, for example, are the trustees of inter vivos
trusts (“lifetime trustees”). See Surr.Ct.Proc.Act §§ 103(31)-(32).
Similarly, guardians, in general, do not get the benefit of the new rule. CPLR 4503(a)(2)(B)(ii), however, does
extend the new protection to guardians appointed pursuant to Mental Hygiene Law § 81.16(c) if the order of
appointment expressly provides that such guardian “is to be the personal representative of the incapacitated
communicant for purposes of [CPLR 4503(a)(2)].” CPLR 4503(a)(2)(B)(ii) does not, however, define incapacitated
“communicant.” An Article 81 guardian represents the interests of an incapacitated person. It would seem that the
relevant “communicant” for purposes of CPLR 4503(a)(2) is the guardian--the fiduciary--whose communications
with counsel are to remain privileged as against beneficiaries.
The proponents of the amendment to CPLR 4503 (representatives of the trusts and estates bar) argued that the fiduciary
exception, a judge-made rule, is both ill-conceived and ill-defined, at least in the context of estate representation. They
contended that the exception potentially chills candor in communications between estate representatives and their
attorneys, impedes counsel's duty of undivided loyalty to his or her client (the fiduciary), and constitutes a doctrinal
anomaly in that estate fiduciaries should be entitled to consult with their attorneys on the same terms as any other
clients.
Furthermore, three traditional doctrines were said to be sufficient to protect the evidentiary interests of beneficiaries
in disputes with estate fiduciaries. First, if the fiduciary seeks to justify her actions by reliance on the advice of
counsel, the privilege for relevant communications between the fiduciary and her attorney is impliedly waived.
See Commentary C4503:6, at subd.(c), above. Second, if the fiduciary refuses to divulge relevant confidential
communications with counsel, the opponent may ask that an adverse inference be drawn. See R. Barker & V.
Alexander, Evidence in New York State and Federal Courts § 5:60 (2001). Third, the crime/fraud exception will lift the
privilege if the fiduciary's communications with counsel were for the purpose of furthering a fraud. See Commentary
C4503:5, at subd.(a), above.
Because of the definitional limitations of the amendment, it is a fair inference that the Legislature intended to leave
the fiduciary exception intact with respect to attorney-client communications in contexts other than the representation
of estate fiduciaries and specified Article 81 guardianships. For example, the shareholders of a corporation should
still be able, upon a showing of good cause, to gain access to the attorney-client communications of the corporation's
management. See Commentary C4503:4, above. The fiduciary exception would also appear to remain viable in
disputes between beneficiaries and the trustee of an inter vivos trust. See Hoopes v. Carota, 1989, 74 N.Y.2d 716,
544 N.Y.S.2d 808, 543 N.E.2d 73.
LEGISLATIVE STUDIES AND REPORTS
Subd. (a) is the same as § 353 of the civil practice act except that the language has been simplified and the phrase “Unless
the client waives the privilege” has been added. Section 354 provided that the waiver be made “expressly” in “open court”
and not by execution of a paper in advance of trial except that the attorneys could stipulate for the waiver before trial. The
requirement of express waiver has been omitted, it has been construed out of the statute by the sound ruling that the client's
own testimony on the matter is equivalent to an express waiver. See People v. Parrick, 182 N.Y. 131, 175, 74 N.E. 843, 857
(1905). The other limitations on waiver in § 354 had been applied primarily in the area of physician-patient privilege problem
of insurance contract provisions.
The Fourth Report to the Legislature states that a new § 353-a was added in 1958 as a result of Lanza v. N.Y.S. Joint Legis.
Comm., 3 N.Y.2d 92, 143 N.E.2d 772 (1957). Laws 1958, c. 851; see Report to the Joint Legislative Committee on Privacy
of Communications and Licensure of Private Investigators 37-38 (N.Y.Leg. Doc. No. 9 (1958): Prashker, 1958 Civil Practice
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Changes, 30 N.Y.S.B.Bull. 173, 178 (1958). Two changes were then also made in § 353; addition of the words “disclose, or”
and addition of the eavesdropper provision.
The beginning of § 353-a (up to but not including the words “nor shall the client”) was identical with the beginning of § 353
as amended, and the only differences were that § 353-a added (1) the phrase “nor shall the client be compelled to disclose”;
(2) provision that it applied to testimony in the specified non-judicial proceedings; and (3) an additional provision preventing
disclosure by a governmental agency.
Subdivision (a) of this section thus covers both sections as amended by the 1958 legislation. It includes the words “disclose,
or” and the eavesdropper provision that were added to § 353, plus the three additional matters covered by § 353-a.
Subd. (b) consists of those portions of § 354 which affected the attorney-client privilege. Minor language changes have been
made but the substance is unaffected. It is clear that § 353 and those portions of § 354 embodied in this subdivision had to
be read together. See In re Matheson's Will, 283 N.Y. 44, 27 N.E.2d 427 (1940). Combining them in one section makes this
apparent, states the Second Report to the Legislature.
The phrase “shall be required to disclose information” is substituted for shall not “disqualify . . . from becoming a witness” to
make it uniform with the phraseology in §§ 352 (“may be required to testify”) and 354 (“may disclose”). The meaning is the same
in all instances, viz.: if the testimony is otherwise admissible, the witness may not refuse to answer on the ground of privilege.
Official Reports to Legislature for this section:
2nd Report Leg.Doc. (1958) No. 13, p. 90.
4th Report Leg.Doc. (1960) No. 20, p. 75.
5th Report Leg.Doc. (1961) No. 15, p. 99.
6th Report Leg.Doc. (1962) No. 8, p. 394.

Notes of Decisions (764)
McKinney's CPLR § 4503, NY CPLR § 4503
Current through L.2022, chapters 1 to 37. Some statute sections may be more current, see credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)
Chapter Eight. Of the Consolidated Laws
Article 57. Appeals to the Appellate Division (Refs & Annos)
McKinney's CPLR § 5704

§ 5704. Review of ex parte orders
Currentness
(a) By appellate division. The appellate division or a justice thereof may vacate or modify any order granted without notice to
the adverse party by any court or a judge thereof from which an appeal would lie to such appellate division; and the appellate
division may grant any order or provisional remedy applied for without notice to the adverse party and refused by any court or
a judge thereof from which an appeal would lie to such appellate division.
(b) By appellate term. The appellate term in the first or second judicial department or a justice thereof may vacate or modify
any order granted without notice to the adverse party by any court or a judge thereof from which an appeal would lie to such
appellate term; and such appellate term may grant any order or provisional remedy applied for without notice to the adverse
party and refused by any court or a judge thereof from which an appeal would lie to such appellate term.
Credits
(Added L.1963, c. 730, § 4. Amended L.1966, c. 577, § 1; L.1972, c. 435, § 1.)
Editors' Notes
PRACTICE COMMENTARIES
by Richard C. Reilly
Mr. Reilly notes that Commentaries for this section were previously prepared by Professor David Siegel. See the
Preface for an explanation of the relationship between Professor Siegel's Commentaries and the present ones.
C5704:1. Ex parte Order.
CPLR 5704 offers a special opportunity to a litigant aggrieved by the activity (or non-activity) of a trial-level judge
in respect of an ex parte application.
It applies only to the ex parte motion--the motion that may be made without notice to the other side. It enables the
application to be made to the appellate court if satisfaction has not been forthcoming from the lower court judge, as
long as the lower court is one of which the appellate court has the usual first-tier appellate jurisdiction.
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Under subdivision (a), the appellate division or any justice of it can vacate or modify an ex parte order granted by
the lower court judge. If the lower court judge refused the ex parte order, however, and the applicant now wants it
granted at the appellate division level, the application must be made to the whole court, not to an individual justice.
This is the simple procedure of a motion and should not be confused with an appeal (with which Article 57 is otherwise
concerned). The application to the appellate division, or, when proper, to a justice thereof, may be without notice
to the other side or, if the court or justice so requires, on notice, perhaps through the expedient of an order to show
cause that brings the motion on.
It should also be noted that an application to the appellate court pursuant to CPLR 5704 is the remedy when a judge
will not sign an order to show cause. The remedy is not an Article 78 proceeding. So holds Greenhaus v. Milano, 242
A.D.2d 383, 661 N.Y.S.2d 664 (2d Dept. 1997).
The courts in respect of which the appellate division and its justices exercise this supervisory power are those from
which it entertains appeals. This means not only the supreme court, and in most instances the county courts, but the
surrogates' courts, the family court, and the court of claims. See the Commentary on CPLR 5702.
The narrow construction put on CPLR 5704 in In re Willmark Service System, Inc., 21 A.D.2d 478, 251 N.Y.S.2d
267 (1st Dept. 1964), in which the First Department indicated that it would apply this provision only in “unusual
circumstances” and spelled out a procedure which virtually forced the would-be applicant to go through the
cumbersome machinery of an appeal instead, does not appear to be followed today.
With respect to the appellate term, subdivision (b) of CPLR 5704 confers on it the same powers (as to courts over
which the appellate term has appellate jurisdiction) as subdivision (a) confers on the appellate division in respect of
the supreme court.
The courts of which the appellate term has this jurisdiction are the New York City Civil Court and, in the Second
Department, the district, city, town, and village courts and in civil matters the county courts. See the Commentary on
CPLR 5702. Only the First and Second Departments are specified in subdivision (b) because there are no appellate
terms at the present time in the upstate Third and Fourth Departments. (Although in the latter departments the county
courts exercise appellate jurisdiction over city, town and village courts, the county courts have not been included in
CPLR 5704.)
It must also be remembered that the powers offered by CPLR 5704, which amount to a kind of original rather than
strictly appellate jurisdiction, exist only in respect of motions that are permitted by law to be made ex parte. (Notable
among these are some of the provisional remedy motions. See, e.g., CPLR 6211, 6313.) And a motion should not
be made ex parte unless there is specific authority permitting it, by statute or rule. See Siegel, New York Practice,
5th Ed., § 244.
In respect of the appellate process itself, it should be noted that an ex parte order may not be appealed. The proper
procedure is to move on notice to vacate it and to appeal the order of denial if the motion is denied. See Commentary
C5701:5 on CPLR 5701. If an ex parte order should be appealed, however, it has been held that the court can merely
treat the appeal as if it were a motion properly made under CPLR 5704(a), and dispose of it on the merits. See McKee
v. Coughlin, 142 A.D.2d 798, 531 N.Y.S.2d 54 (3d Dept. 1988).
An interesting question arises when ex parte relief is sought in a situation in which there is no adverse party. What
does an applicant for relief do in that peculiar situation in which the relief sought requires a court proceeding but the
proceeding has no adversary? (A change of name proceeding is an example.) It might seem like a movant's dream in
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that there is no one to oppose the relief. But the dream could become a nightmare if the trial court denies the relief
and the applicant wants the matter reviewed by an appellate court.
The problem, as noted above, is that an ex parte order cannot be appealed. Ordinarily, what the applicant must do to
set the stage for an appeal is move on notice to vacate the order and then appeal the order denying the motion. CPLR
5701(a)(2). But here there is no one to notify and hence no predicate for an appeal.
An alternative might be to seek the relief from the appellate division under CPLR 5704(a), which is a mere motion
procedure. But when the relief has been denied below, CPLR 5704(a) also seems to require an “adverse party,” and
there is none here. What to do? The Third Department addressed the problem in Matter of Joint Diseases North
General Hospital, 148 A.D.2d 873, 539 N.Y.S.2d 511 (1989), and a two-part series of lead notes in New York State
Law Digests No. 356, and 357 (August and September 1989), built around the Joint Diseases case, examines the
matter in some detail.

Notes of Decisions (20)
McKinney's CPLR § 5704, NY CPLR § 5704
Current through L.2022, chapters 1 to 37. Some statute sections may be more current, see credits for details.
End of Document
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United States Code Annotated
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
Title V. Disclosures and Discovery (Refs & Annos)
Federal Rules of Civil Procedure Rule 26

Rule 26. Duty to Disclose; General Provisions Governing
Discovery [Rule Text & Notes of Decisions subdivisions I, II]
Currentness
<Notes of Decisions for 28 USCA Federal Rules of Civil Procedure Rule 26 are displayed in multiple documents. >
(a) Required Disclosures.
(1) Initial Disclosure.
(A) In General. Except as exempted by Rule 26(a)(1)(B) or as otherwise stipulated or ordered by the court, a party must,
without awaiting a discovery request, provide to the other parties:
(i) the name and, if known, the address and telephone number of each individual likely to have discoverable information-along with the subjects of that information--that the disclosing party may use to support its claims or defenses, unless
the use would be solely for impeachment;
(ii) a copy--or a description by category and location--of all documents, electronically stored information, and tangible
things that the disclosing party has in its possession, custody, or control and may use to support its claims or defenses,
unless the use would be solely for impeachment;
(iii) a computation of each category of damages claimed by the disclosing party--who must also make available for
inspection and copying as under Rule 34 the documents or other evidentiary material, unless privileged or protected
from disclosure, on which each computation is based, including materials bearing on the nature and extent of injuries
suffered; and
(iv) for inspection and copying as under Rule 34, any insurance agreement under which an insurance business may
be liable to satisfy all or part of a possible judgment in the action or to indemnify or reimburse for payments made to
satisfy the judgment.
(B) Proceedings Exempt from Initial Disclosure. The following proceedings are exempt from initial disclosure:
(i) an action for review on an administrative record;
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(ii) a forfeiture action in rem arising from a federal statute;
(iii) a petition for habeas corpus or any other proceeding to challenge a criminal conviction or sentence;
(iv) an action brought without an attorney by a person in the custody of the United States, a state, or a state subdivision;
(v) an action to enforce or quash an administrative summons or subpoena;
(vi) an action by the United States to recover benefit payments;
(vii) an action by the United States to collect on a student loan guaranteed by the United States;
(viii) a proceeding ancillary to a proceeding in another court; and
(ix) an action to enforce an arbitration award.
(C) Time for Initial Disclosures--In General. A party must make the initial disclosures at or within 14 days after the
parties' Rule 26(f) conference unless a different time is set by stipulation or court order, or unless a party objects during
the conference that initial disclosures are not appropriate in this action and states the objection in the proposed discovery
plan. In ruling on the objection, the court must determine what disclosures, if any, are to be made and must set the time
for disclosure.
(D) Time for Initial Disclosures--For Parties Served or Joined Later. A party that is first served or otherwise joined after
the Rule 26(f) conference must make the initial disclosures within 30 days after being served or joined, unless a different
time is set by stipulation or court order.
(E) Basis for Initial Disclosure; Unacceptable Excuses. A party must make its initial disclosures based on the information
then reasonably available to it. A party is not excused from making its disclosures because it has not fully investigated
the case or because it challenges the sufficiency of another party's disclosures or because another party has not made its
disclosures.
(2) Disclosure of Expert Testimony.
(A) In General. In addition to the disclosures required by Rule 26(a)(1), a party must disclose to the other parties the
identity of any witness it may use at trial to present evidence under Federal Rule of Evidence 702, 703, or 705.
(B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or ordered by the court, this disclosure
must be accompanied by a written report--prepared and signed by the witness--if the witness is one retained or specially
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employed to provide expert testimony in the case or one whose duties as the party's employee regularly involve giving
expert testimony. The report must contain:
(i) a complete statement of all opinions the witness will express and the basis and reasons for them;
(ii) the facts or data considered by the witness in forming them;
(iii) any exhibits that will be used to summarize or support them;
(iv) the witness's qualifications, including a list of all publications authored in the previous 10 years;
(v) a list of all other cases in which, during the previous 4 years, the witness testified as an expert at trial or by deposition;
and
(vi) a statement of the compensation to be paid for the study and testimony in the case.
(C) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or ordered by the court, if the witness
is not required to provide a written report, this disclosure must state:
(i) the subject matter on which the witness is expected to present evidence under Federal Rule of Evidence 702, 703,
or 705; and
(ii) a summary of the facts and opinions to which the witness is expected to testify.
(D) Time to Disclose Expert Testimony. A party must make these disclosures at the times and in the sequence that the court
orders. Absent a stipulation or a court order, the disclosures must be made:
(i) at least 90 days before the date set for trial or for the case to be ready for trial; or
(ii) if the evidence is intended solely to contradict or rebut evidence on the same subject matter identified by another
party under Rule 26(a)(2)(B) or (C), within 30 days after the other party's disclosure.
(E) Supplementing the Disclosure. The parties must supplement these disclosures when required under Rule 26(e).
(3) Pretrial Disclosures.
(A) In General. In addition to the disclosures required by Rule 26(a)(1) and (2), a party must provide to the other parties and
promptly file the following information about the evidence that it may present at trial other than solely for impeachment:
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(i) the name and, if not previously provided, the address and telephone number of each witness--separately identifying
those the party expects to present and those it may call if the need arises;
(ii) the designation of those witnesses whose testimony the party expects to present by deposition and, if not taken
stenographically, a transcript of the pertinent parts of the deposition; and
(iii) an identification of each document or other exhibit, including summaries of other evidence--separately identifying
those items the party expects to offer and those it may offer if the need arises.
(B) Time for Pretrial Disclosures; Objections. Unless the court orders otherwise, these disclosures must be made at least 30
days before trial. Within 14 days after they are made, unless the court sets a different time, a party may serve and promptly
file a list of the following objections: any objections to the use under Rule 32(a) of a deposition designated by another party
under Rule 26(a)(3)(A)(ii); and any objection, together with the grounds for it, that may be made to the admissibility of
materials identified under Rule 26(a)(3)(A)(iii). An objection not so made--except for one under Federal Rule of Evidence
402 or 403--is waived unless excused by the court for good cause.
(4) Form of Disclosures. Unless the court orders otherwise, all disclosures under Rule 26(a) must be in writing, signed,
and served.
(b) Discovery Scope and Limits.
(1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain
discovery regarding any nonprivileged matter that is relevant to any party's claim or defense and proportional to the needs
of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties' relative
access to relevant information, the parties' resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit. Information within this scope of discovery need
not be admissible in evidence to be discoverable.
(2) Limitations on Frequency and Extent.
(A) When Permitted. By order, the court may alter the limits in these rules on the number of depositions and interrogatories
or on the length of depositions under Rule 30. By order or local rule, the court may also limit the number of requests
under Rule 36.
(B) Specific Limitations on Electronically Stored Information. A party need not provide discovery of electronically stored
information from sources that the party identifies as not reasonably accessible because of undue burden or cost. On motion
to compel discovery or for a protective order, the party from whom discovery is sought must show that the information
is not reasonably accessible because of undue burden or cost. If that showing is made, the court may nonetheless order
discovery from such sources if the requesting party shows good cause, considering the limitations of Rule 26(b)(2)(C).
The court may specify conditions for the discovery.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

4

Rule 26. Duty to Disclose; General Provisions Governing Discovery..., FRCP Rule 26

Previous View

(C) When Required. On motion or on its own, the court must limit the frequency or extent of discovery otherwise allowed
by these rules or by local rule if it determines that:
(i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some other source that is
more convenient, less burdensome, or less expensive;
(ii) the party seeking discovery has had ample opportunity to obtain the information by discovery in the action; or
(iii) the proposed discovery is outside the scope permitted by Rule 26(b)(1).
(3) Trial Preparation: Materials.
(A) Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible things that are prepared
in anticipation of litigation or for trial by or for another party or its representative (including the other party's attorney,
consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may be discovered if:
(i) they are otherwise discoverable under Rule 26(b)(1); and
(ii) the party shows that it has substantial need for the materials to prepare its case and cannot, without undue hardship,
obtain their substantial equivalent by other means.
(B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against disclosure of
the mental impressions, conclusions, opinions, or legal theories of a party's attorney or other representative concerning
the litigation.
(C) Previous Statement. Any party or other person may, on request and without the required showing, obtain the person's
own previous statement about the action or its subject matter. If the request is refused, the person may move for a court
order, and Rule 37(a)(5) applies to the award of expenses. A previous statement is either:
(i) a written statement that the person has signed or otherwise adopted or approved; or
(ii) a contemporaneous stenographic, mechanical, electrical, or other recording--or a transcription of it--that recites
substantially verbatim the person's oral statement.
(4) Trial Preparation: Experts.
(A) Deposition of an Expert Who May Testify. A party may depose any person who has been identified as an expert whose
opinions may be presented at trial. If Rule 26(a)(2)(B) requires a report from the expert, the deposition may be conducted
only after the report is provided.
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(B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules 26(b)(3)(A) and (B) protect drafts of any report
or disclosure required under Rule 26(a)(2), regardless of the form in which the draft is recorded.
(C) Trial-Preparation Protection for Communications Between a Party's Attorney and Expert Witnesses. Rules 26(b)(3)
(A) and (B) protect communications between the party's attorney and any witness required to provide a report under Rule
26(a)(2)(B), regardless of the form of the communications, except to the extent that the communications:
(i) relate to compensation for the expert's study or testimony;
(ii) identify facts or data that the party's attorney provided and that the expert considered in forming the opinions to
be expressed; or
(iii) identify assumptions that the party's attorney provided and that the expert relied on in forming the opinions to be
expressed.
(D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories or deposition, discover
facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation
of litigation or to prepare for trial and who is not expected to be called as a witness at trial. But a party may do so only:
(i) as provided in Rule 35(b); or
(ii) on showing exceptional circumstances under which it is impracticable for the party to obtain facts or opinions on
the same subject by other means.
(E) Payment. Unless manifest injustice would result, the court must require that the party seeking discovery:
(i) pay the expert a reasonable fee for time spent in responding to discovery under Rule 26(b)(4)(A) or (D); and
(ii) for discovery under (D), also pay the other party a fair portion of the fees and expenses it reasonably incurred in
obtaining the expert's facts and opinions.
(5) Claiming Privilege or Protecting Trial-Preparation Materials.
(A) Information Withheld. When a party withholds information otherwise discoverable by claiming that the information
is privileged or subject to protection as trial-preparation material, the party must:
(i) expressly make the claim; and
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(ii) describe the nature of the documents, communications, or tangible things not produced or disclosed--and do so in a
manner that, without revealing information itself privileged or protected, will enable other parties to assess the claim.
(B) Information Produced. If information produced in discovery is subject to a claim of privilege or of protection as trialpreparation material, the party making the claim may notify any party that received the information of the claim and the
basis for it. After being notified, a party must promptly return, sequester, or destroy the specified information and any
copies it has; must not use or disclose the information until the claim is resolved; must take reasonable steps to retrieve
the information if the party disclosed it before being notified; and may promptly present the information to the court under
seal for a determination of the claim. The producing party must preserve the information until the claim is resolved.
(c) Protective Orders.
(1) In General. A party or any person from whom discovery is sought may move for a protective order in the court where the
action is pending -- or as an alternative on matters relating to a deposition, in the court for the district where the deposition
will be taken. The motion must include a certification that the movant has in good faith conferred or attempted to confer
with other affected parties in an effort to resolve the dispute without court action. The court may, for good cause, issue an
order to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one
or more of the following:
(A) forbidding the disclosure or discovery;
(B) specifying terms, including time and place or the allocation of expenses, for the disclosure or discovery;
(C) prescribing a discovery method other than the one selected by the party seeking discovery;
(D) forbidding inquiry into certain matters, or limiting the scope of disclosure or discovery to certain matters;
(E) designating the persons who may be present while the discovery is conducted;
(F) requiring that a deposition be sealed and opened only on court order;
(G) requiring that a trade secret or other confidential research, development, or commercial information not be revealed
or be revealed only in a specified way; and
(H) requiring that the parties simultaneously file specified documents or information in sealed envelopes, to be opened
as the court directs.
(2) Ordering Discovery. If a motion for a protective order is wholly or partly denied, the court may, on just terms, order that
any party or person provide or permit discovery.
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(3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.
(d) Timing and Sequence of Discovery.
(1) Timing. A party may not seek discovery from any source before the parties have conferred as required by Rule 26(f), except
in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B), or when authorized by these rules, by stipulation,
or by court order.
(2) Early Rule 34 Requests.
(A) Time to Deliver. More than 21 days after the summons and complaint are served on a party, a request under Rule
34 may be delivered:
(i) to that party by any other party, and
(ii) by that party to any plaintiff or to any other party that has been served.
(B) When Considered Served. The request is considered to have been served at the first Rule 26(f) conference.
(3) Sequence. Unless the parties stipulate or the court orders otherwise for the parties' and witnesses' convenience and in
the interests of justice:
(A) methods of discovery may be used in any sequence; and
(B) discovery by one party does not require any other party to delay its discovery.
(e) Supplementing Disclosures and Responses.
(1) In General. A party who has made a disclosure under Rule 26(a)--or who has responded to an interrogatory, request for
production, or request for admission--must supplement or correct its disclosure or response:
(A)in a timely manner if the party learns that in some material respect the disclosure or response is incomplete or incorrect,
and if the additional or corrective information has not otherwise been made known to the other parties during the discovery
process or in writing; or
(B) as ordered by the court.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

8

Rule 26. Duty to Disclose; General Provisions Governing Discovery..., FRCP Rule 26

Previous View

(2) Expert Witness. For an expert whose report must be disclosed under Rule 26(a)(2)(B), the party's duty to supplement
extends both to information included in the report and to information given during the expert's deposition. Any additions or
changes to this information must be disclosed by the time the party's pretrial disclosures under Rule 26(a)(3) are due.
(f) Conference of the Parties; Planning for Discovery.
(1) Conference Timing. Except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B) or when the court
orders otherwise, the parties must confer as soon as practicable--and in any event at least 21 days before a scheduling
conference is to be held or a scheduling order is due under Rule 16(b).
(2) Conference Content; Parties' Responsibilities. In conferring, the parties must consider the nature and basis of their claims
and defenses and the possibilities for promptly settling or resolving the case; make or arrange for the disclosures required
by Rule 26(a)(1); discuss any issues about preserving discoverable information; and develop a proposed discovery plan.
The attorneys of record and all unrepresented parties that have appeared in the case are jointly responsible for arranging
the conference, for attempting in good faith to agree on the proposed discovery plan, and for submitting to the court within
14 days after the conference a written report outlining the plan. The court may order the parties or attorneys to attend the
conference in person.
(3) Discovery Plan. A discovery plan must state the parties' views and proposals on:
(A) what changes should be made in the timing, form, or requirement for disclosures under Rule 26(a), including a statement
of when initial disclosures were made or will be made;
(B) the subjects on which discovery may be needed, when discovery should be completed, and whether discovery should
be conducted in phases or be limited to or focused on particular issues;
(C) any issues about disclosure, discovery, or preservation of electronically stored information, including the form or forms
in which it should be produced;
(D) any issues about claims of privilege or of protection as trial-preparation materials, including -- if the parties agree on
a procedure to assert these claims after production -- whether to ask the court to include their agreement in an order under
Federal Rule of Evidence 502;
(E) what changes should be made in the limitations on discovery imposed under these rules or by local rule, and what
other limitations should be imposed; and
(F) any other orders that the court should issue under Rule 26(c) or under Rule 16(b) and (c).
(4) Expedited Schedule. If necessary to comply with its expedited schedule for Rule 16(b) conferences, a court may by local
rule:
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(A) require the parties' conference to occur less than 21 days before the scheduling conference is held or a scheduling
order is due under Rule 16(b); and
(B) require the written report outlining the discovery plan to be filed less than 14 days after the parties' conference, or
excuse the parties from submitting a written report and permit them to report orally on their discovery plan at the Rule
16(b) conference.
(g) Signing Disclosures and Discovery Requests, Responses, and Objections.
(1) Signature Required; Effect of Signature. Every disclosure under Rule 26(a)(1) or (a)(3) and every discovery request,
response, or objection must be signed by at least one attorney of record in the attorney's own name--or by the party personally,
if unrepresented--and must state the signer's address, e-mail address, and telephone number. By signing, an attorney or party
certifies that to the best of the person's knowledge, information, and belief formed after a reasonable inquiry:
(A) with respect to a disclosure, it is complete and correct as of the time it is made; and
(B) with respect to a discovery request, response, or objection, it is:
(i) consistent with these rules and warranted by existing law or by a nonfrivolous argument for extending, modifying,
or reversing existing law, or for establishing new law;
(ii) not interposed for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost
of litigation; and
(iii) neither unreasonable nor unduly burdensome or expensive, considering the needs of the case, prior discovery in the
case, the amount in controversy, and the importance of the issues at stake in the action.
(2) Failure to Sign. Other parties have no duty to act on an unsigned disclosure, request, response, or objection until it is
signed, and the court must strike it unless a signature is promptly supplied after the omission is called to the attorney's or
party's attention.
(3) Sanction for Improper Certification. If a certification violates this rule without substantial justification, the court, on
motion or on its own, must impose an appropriate sanction on the signer, the party on whose behalf the signer was acting, or
both. The sanction may include an order to pay the reasonable expenses, including attorney's fees, caused by the violation.
CREDIT(S)
(Amended December 27, 1946, effective March 19, 1948; January 21, 1963, effective July 1, 1963; February 28, 1966, effective
July 1, 1966; March 30, 1970, effective July 1, 1970; April 29, 1980, effective August 1, 1980; April 28, 1983, effective
August 1, 1983; March 2, 1987, effective August 1, 1987; April 22, 1993, effective December 1, 1993; April 17, 2000, effective
December 1, 2000; April 12, 2006, effective December 1, 2006; April 30, 2007, effective December 1, 2007; April 28, 2010,
effective December 1, 2010; April 29, 2015, effective December 1, 2015.)
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ADVISORY COMMITTEE NOTES
1937 Adoption
Note to Subdivision (a). This rule freely authorizes the taking of depositions under the same circumstances and by the same
methods whether for the purpose of discovery or for the purpose of obtaining evidence. Many states have adopted this practice
on account of its simplicity and effectiveness, safeguarding it by imposing such restrictions upon the subsequent use of the
deposition at the trial or hearing as are deemed advisable. See Ark.Civ.Code (Crawford, 1934) §§ 606 to 607; Calif.Code
Civ.Proc. (Deering, 1937) § 2021; 1 Colo.Stat.Ann. (1935) Code Civ.Proc. § 376; Idaho Code Ann. (1932) § 16-906; Ill.Rules
of Pract.Rule 19 (Smith-Hurd Ill.Stats. c. 110, § 259.19); Smith-Hurd Ill.Stats. c. 51, § 24; 2 Ind.Stat.Ann. (Burns, 1933) §§
2-1501, 2-1506; Ky.Codes (Carroll, 1932) Civ.Pract. § 557; 1 Mo.Rev.Stat. (1929) § 1753; 4 Mont.Rev.Codes Ann. (1935)
§ 10645; Neb.Comp.Stat. (1929) ch. 20, §§ 1246-7; 4 Nev.Comp.Laws (Hillyer, 1929) § 9001; 2 N.H.Pub.Laws (1926) ch.
337, § 1; N.C.Code Ann. (1935) § 1809; 2 N.D.Comp.Laws Ann. (1913) §§ 7889 to 7897; 2 Ohio Gen.Code Ann. (Page,
1926) §§ 11525-6; 1 Ore.Code Ann. (1930) Tit. 9, § 1503; 1 S.D.Comp.Laws (1929) §§ 2713-16; Vernon's Ann.Civ.Stats.Tex.
arts. 3738, 3752, 3769; Utah Rev.Stat.Ann. (1933) § 104-51-7; Wash.Rules of Practice adopted by the Supreme Ct., Rule
8, 2 Wash.Rev.Stat.Ann. (Remington, 1932) § 308-8; W.Va.Code (1931) ch. 57, art. 4, § 1. Compare [former] Equity Rules
47 (Depositions--To be Taken in Exceptional Instances); 54 (Depositions Under Revised Statutes, §§ 863, 865, 866, 867-Cross Examination); 58 (Discovery--Interrogatories--Inspection and Production of Documents--Admission of Execution or
Genuineness).
This and subsequent rules incorporate, modify, and broaden the provisions for depositions under U.S.C., Title 28, [former] §§
639 (Depositions de bene esse; when and where taken; notice), 640 (Same; mode of taking), 641 (Same; transmission to court),
644 (Depositions under dedimus potestatem and in perpetuam), 646 (Deposition under dedimus potestatem; how taken). These
statutes are superseded in so far as they differ from this and subsequent rules. U.S.C. Title 28, [former] § 643 (Depositions;
taken in mode prescribed by State laws) is superseded by the third sentence of Subdivision (a).
While a number of states permit discovery only from parties or their agents, others either make no distinction between parties or
agents of parties and ordinary witnesses, or authorize the taking of ordinary depositions, without restriction, from any persons
who have knowledge of relevant facts. See Ark.Civ.Code (Crawford, 1934) §§ 606 to 607; 1 Idaho Code Ann. (1932) § 16-906;
Ill.Rules of Pract., Rule 19 (Smith-Hurd Ill.Stats. c. 110, § 259.19); Smith-Hurd Ill.Stats. c. 51, § 24; 2 Ind.Stat.Ann. (Burns,
1933) § 2-1501; Ky.Codes (Carroll, 1932) Civ.Pract. §§ 554 to 558; 2 Md.Ann.Code (Bagby, 1924) Art. 35, § 21; 2 Minn.Stat.
(Mason, 1927) § 9820; Mo.St.Ann. §§ 1753, 1759, pp. 4023, 4026; Neb.Comp.Stat. (1929) ch. 20, §§ 1246-7; 2 N.H.Pub.Laws
(1926) ch. 337, § 1; 2 N.D.Comp.Laws Ann. (1913) § 7897; 2 Ohio Gen.Code Ann. (Page, 1926) §§ 11525-6; 1 S.D.Comp.Laws
(1929) §§ 2713-16; Vernon's Ann.Civil Stats.Tex. arts. 3738, 3752, 3769; Utah Rev.Stat.Ann. (1933) § 104-51-7; Wash.Rules of
Practice adopted by Supreme Ct., Rule 8, 2 Wash.Rev.Stat.Ann. (Remington, 1932) § 308-8; W.Va.Code (1931) ch. 57, art. 4, § 1.
The more common practice in the United States is to take depositions on notice by the party desiring them, without
any order from the court, and this has been followed in these rules. See Calif.Code Civ.Proc. (Deering, 1937) § 2031; 2
Fla.Comp.Gen.Laws Ann. (1927) §§ 4405-7; 1 Idaho Code Ann. (1932) § 16-902; Ill.Rules of Pract., Rule 19 (Smith-Hurd
Ill.Stats. c. 110, § 259.19); Smith-Hurd Ill.Stats. c. 51, § 24; 2 Ind.Stat.Ann. (Burns, 1933) § 2-1502; Kan.Gen.Stat.Ann.
(1935) § 60-2827; Ky.Codes (Carroll, 1932) Civ.Pract. § 565; 2 Minn.Stat. (Mason, 1927) § 9820; Mo.St.Ann. § 1761, p.
4029; 4 Mont.Rev.Codes Ann. (1935) § 10651; Nev.Comp.Laws (Hillyer, 1929) § 9002; N.C.Code Ann. (1935) § 1809; 2
N.D.Comp.Laws Ann. (1913) § 7895; Utah Rev.Stat.Ann. (1933) § 104-51-8.
Note to Subdivision (b). While the old chancery practice limited discovery to facts supporting the case of the party seeking
it, this limitation has been largely abandoned by modern legislation. See Ala.Code Ann. (Michie, 1928) §§ 7764 to 7773; 2
Ind.Stat.Ann. (Burns, 1933) §§ 2-1028, 2-1506, 2-1728-2-1732; Iowa Code (1935) § 11185; Ky.Codes (Carroll, 1932) Civ.Pract.
§§ 557, 606(8); La.Code Pract. (Dart, 1932) arts. 347-356; 2 Mass.Gen.Laws (Ter.Ed., 1932) ch. 231, §§ 61 to 67; Mo.St.Ann.
§§ 1753, 1759, pp. 4023, 4026; Neb.Comp.Stat. (1929) §§ 20-1246, 20-1247; 2 N.H.Pub.Laws (1926) ch. 337, § 1; 2 Ohio
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Gen.Code Ann. (Page, 1926) §§ 11497, 11526; Vernon's Ann.Civ.Stats.Tex. arts. 3738, 3753, 3769; Wis.Stat. (1935) § 326.12;
Ontario Consol.Rules of Pract. (1928) Rules 237-347; Quebec Code of Civ.Proc. (Curran, 1922) §§ 286 to 290.
Note to Subdivisions (d), (e), and (f). The restrictions here placed upon the use of depositions at the trial or hearing are
substantially the same as those provided in U.S.C., Title 28, [former] § 641, for depositions taken, de bene esse, with the
additional provision that any deposition may be used when the court finds the existence of exceptional circumstances. Compare
English Rules Under the Judicature Act (The Annual Practice, 1937) O. 37, r. 18 (with additional provision permitting use of
deposition by consent of the parties). See also [former] Equity Rule 64 (Former Depositions, Etc. May be Used Before Master);
and 2 Minn.Stat. (Mason, 1927) § 9835 (Use in a subsequent action of a deposition filed in a previously dismissed action
between the same parties and involving the same subject matter).
1946 Amendment
Note. Subdivision (a). The amendment eliminates the requirement of leave of court for the taking of a deposition except where a
plaintiff seeks to take a deposition within 20 days after the commencement of the action. The retention of the requirement where
a deposition is sought by a plaintiff within 20 days of the commencement of the action protects a defendant who has not had an
opportunity to retain counsel and inform himself as to the nature of the suit; the plaintiff, of course, needs no such protection.
The present rule forbids the plaintiff to take a deposition, without leave of court, before the answer is served. Sometimes the
defendant delays the serving of an answer for more than 20 days, but as 20 days are sufficient time for him to obtain a lawyer,
there is no reason to forbid the plaintiff to take a deposition without leave merely because the answer has not been served. In all
cases, Rule 30(a) empowers the court, for cause shown, to alter the time of the taking of a deposition, and Rule 30(b) contains
provisions giving ample protection to persons who are unreasonably pressed. The modified practice here adopted is along the
line of that followed in various states. See e.g., 8 Mo.Rev.Stat.Ann.1939, § 1917; 2 Burns' Ind.Stat.Ann.1933, § 2-1506.
Subdivision (b). The amendments to subdivision (b) make clear the broad scope of examination and that it may cover not only
evidence for use at the trial but also inquiry into matters in themselves inadmissible as evidence but which will lead to the
discovery of such evidence. The purpose of discovery is to allow a broad search for facts, the names of witnesses, or any other
matters which may aid a party in the preparation or presentation of his case. Engl v. Aetna Life Ins. Co., C.C.A.2, 1943, 139 F.2d
469; Mahler v. Pennsylvania R. Co., E.D.N.Y.1945, 8 Fed.Rules Serv. 33.351, Case 1. In such a preliminary inquiry admissibility
at trial should not be the test as to whether the information sought is within the scope of proper examination. Such a standard
unnecessarily curtails the utility of discovery practice. Of course, matters entirely without bearing either as direct evidence or
as leads to evidence are not within the scope of inquiry, but to the extent that the examination develops useful information, it
functions successfully as an instrument of discovery, even if it produces no testimony directly admissible. Lewis v. United Air
Lines Transportation Corp., D.Conn.1939, 27 F.Supp. 946; Engl v. Aetna Life Ins. Co., supra; Mahler v. Pennsylvania R. Co.,
supra; Bloomer v. Sirian Lamp Co., D.Del.1944, 8 Fed.Rules Serv. 26b.31, Case 3; Rosseau v. Langley, N.Y.1945, 9 Fed.Rules
Serv. 34.41, Case 1 (Rule 26 contemplates “examinations not merely for the narrow purpose of adducing testimony which
may be offered in evidence but also for the broad discovery of information which may be useful in preparation for trial.”);
Olson Transportation Co. v. Socony-Vacuum Co., E.D.Wis.1944, 8 Fed.Rules Serv. 34.41, Case 2 (“. . . the Rules . . . permit
‘fishing’ for evidence as they should.”); Note, 1945, 45 Col.L.Rev. 482. Thus hearsay, while inadmissible itself, may suggest
testimony which properly may be proved. Under Rule 26(b) several cases, however, have erroneously limited discovery on the
basis of admissibility, holding that the word “relevant” in effect meant “material and competent under the rules of evidence”.
Poppino v. Jones Store Co., W.D.Mo.1940, 1 F.R.D. 215, 3 Fed.Rules Serv. 26b.5, Case 1; Benevento v. A. & P. Food Stores,
Inc., E.D.N.Y.1939, 26 F.Supp. 424. Thus it has been said that inquiry might not be made into statements or other matters which,
when disclosed, amounted only to hearsay. See Maryland for use of Montvila v. Pan-American Bus Lines, Inc., D.Md.1940, 1
F.R.D. 213, 3 Fed.Rules Serv. 26b.211, Case 3; Gitto v. “Italia,” Societa Anonima Di Navigazione, E.D.N.Y.1940, 31 F.Supp.
567; Rose Silk Mills, Inc. v. Insurance Co. of North America, S.D.N.Y.1939, 29 F.Supp. 504; Colpak v. Hetterick, E.D.N.Y.1941,
40 F.Supp. 350; Matthies v. Peter F. Connolly Co., E.D.N.Y.1941, 6 Fed.Rules Serv. 30a.22, Case 1, 2 F.R.D. 277; Matter of
Examination of Citizens Casualty Co. of New York, S.D.N.Y.1942, 3 F.R.D. 171, 7 Fed.Rules Serv. 26b.211, Case 1; United
States v. Silliman, D.C.N.J.1944, 8 Fed.Rules Serv. 26b.52, Case 1. The contrary and better view, however, has often been
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stated. See, e.g., Engl v. Aetna Life Ins. Co., supra; Stevenson v. Melady, S.D.N.Y.1940, 3 Fed.Rules Serv. 26b.31, Case 1, 1
F.R.D. 329; Lewis v. United Air Lines Transport Corp., supra; Application of Zenith Radio Corp., E.D.Pa.1941, 4 Fed.Rules
Serv. 30b.21, Case 1, 1 F.R.D. 627; Steingut v. Guaranty Trust Co. of New York, S.D.N.Y.1941, 1 F.R.D. 723, 4 Fed.Rules
Serv. 26b.5, Case 2; DeSeversky v. Republic Aviation Corp., E.D.N.Y.1941, 2 F.R.D. 183, 5 Fed.Rules Serv. 26b.31, Case 5;
Moore v. George A. Hormel & Co., S.D.N.Y.1942, 6 Fed.Rules Serv. 30b.41, Case 1, 2 F.R.D. 340; Hercules Powder Co. v.
Rohm & Haas Co., D.Del.1943, 7 Fed.Rules Serv. 45b.311, Case 2, 3 F.R.D. 302; Bloomer v. Sirian Lamp Co., supra; Crosby
Steam Gage & Valve Co. v. Manning, Maxwell & Moore, Inc., D.Mass.1944, 8 Fed.Rules Serv. 26b.31, Case 1; Patterson Oil
Terminals, Inc. v. Charles Kurz & Co., Inc., E.D.Pa.1945, 9 Fed.Rules Serv. 33.321, Case 2; Pueblo Trading Co. v. Reclamation
Dist. No. 1500, N.D.Cal.1945, 9 Fed.Rules Serv. 33.321, Case 4, 4 F.R.D. 471. See also discussion as to the broad scope of
discovery in Hoffman v. Palmer, C.C.A.2, 1942, 129 F.2d 976, 995-997, affirmed 63 S.Ct. 477, 318 U.S. 109, 87 L.Ed. 645;
Note, 1945, 45 Col.L.Rev. 482.
1963 Amendment
This amendment conforms to the amendment of Rule 28(b). See the next-to-last paragraph of the Advisory Committee's Note
to that amendment.
1966 Amendment
The requirement that the plaintiff obtain leave of court in order to serve notice of taking of a deposition within 20 days
after commencement of the action gives rise to difficulties when the prospective deponent is about to become unavailable for
examination. The problem is not confined to admiralty, but has been of special concern in that context because of the mobility
of vessels and their personnel. When Rule 26 was adopted as Admiralty Rule 30A in 1961, the problem was alleviated by
permitting depositions de bene esse, for which leave of court is not required. See Advisory Committee's Note to Admiralty
Rule 30A (1961).
A continuing study is being made in the effort to devise a modification of the 20-day rule appropriate to both the civil and
admiralty practice to the end that Rule 26(a) shall state a uniform rule applicable alike to what are now civil actions and suits in
admiralty. Meanwhile, the exigencies of maritime litigation require preservation, for the time being at least, of the traditional de
bene esse procedure for the post-unification counterpart of the present suit in admiralty. Accordingly, the amendment provides
for continued availability of that procedure in admiralty and maritime claims within the meaning of Rule 9(h).
1970 Amendment
A limited rearrangement of the discovery rules is made, whereby certain rule provisions are transferred, as follows: Existing
Rule 26(a) is transferred to Rules 30(a) and 31(a). Existing Rule 26(c) is transferred to Rule 30(c). Existing Rules 26(d), (e),
and (f) are transferred to Rule 32. Revisions of the transferred provisions, if any, are discussed in the notes appended to Rules
30, 31, and 32. In addition, Rule 30(b) is transferred to Rule 26(c). The purpose of this rearrangement is to establish Rule 26 as
a rule governing discovery in general. (The reasons are set out in the Advisory Committee's explanatory statement.)
Subdivision (a)--Discovery Devices. This is a new subdivision listing all of the discovery devices provided in the discovery
rules and establishing the relationship between the general provisions of Rule 26 and the specific rules for particular discovery
devices. The provision that the frequency of use of these methods is not limited confirms existing law. It incorporates in general
form a provision now found in Rule 33.
Subdivision (b)--Scope of Discovery. This subdivision is recast to cover the scope of discovery generally. It regulates the
discovery obtainable through any of the discovery devices listed in Rule 26(a).
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All provisions as to scope of discovery are subject to the initial qualification that the court may limit discovery in accordance
with these rules. Rule 26(c) (transferred from 30(b)) confers broad powers on the courts to regulate or prevent discovery even
though the materials sought are within the scope of 26(b), and these powers have always been freely exercised. For example,
a party's income tax return is generally held not privileged, 2A Barron & Holtzoff, Federal Practice and Procedure, § 651.2
(Wright ed. 1961), and yet courts have recognized that interests in privacy may call for a measure of extra protection. E.g.,
Wiesenberger v. W. E. Hutton & Co., 35 F.R.D. 556 (S.D.N.Y.1964). Similarly, the courts have in appropriate circumstances
protected materials that are primarily of an impeaching character. These two types of materials merely illustrate the many
situations, not capable of governance by precise rule, in which courts must exercise judgment. The new subsections in Rule
26(b) do not change existing law with respect to such situations.
Subdivision (b)(1)--In General. The language is changed to provide for the scope of discovery in general terms. The existing
subdivision, although in terms applicable only to depositions, is incorporated by reference in existing Rules 33 and 34. Since
decisions as to relevance to the subject matter of the action are made for discovery purposes well in advance of trial, a flexible
treatment of relevance is required and the making of discovery, whether voluntary or under court order, is not a concession or
determination of relevance for purposes of trial. Cf. 4 Moore's Federal Practice ¶26-16[1] (2d ed. 1966).
Subdivision (b)(2)--Insurance Policies. Both the cases and commentators are sharply in conflict on the question whether
defendant's liability insurance coverage is subject to discovery in the usual situation when the insurance coverage is not itself
admissible and does not bear on another issue in the case. Examples of Federal cases requiring disclosure and supporting
comments: Cook v. Welty, 253 F.Supp. 875 (D.D.C.1966) (cases cited); Johanek v. Aberle, 27 F.R.D. 272 (D.Mont.1961);
Williams, Discovery of Dollar Limits in Liability Policies in Automobile Tort Cases, 10 Ala.L.Rev. 355 (1958); Thode, Some
Reflections on the 1957 Amendments to the Texas Rules, 37 Tex.L.Rev. 33, 40-42 (1958). Examples of Federal cases refusing
disclosure and supporting comments: Bisserier v. Manning, 207 F.Supp. 476 (D.N.J.1962); Cooper v. Stender, 30 F.R.D. 389
(E.D.Tenn.1962); Frank, Discovery and Insurance, Coverage, 1959 Ins.L.J. 281; Fournier, Pre-trial Discovery of Insurance
Coverage and Limits, 28 Ford.L.Rev. 215 (1959).
The division in reported cases is close. State decisions based on provisions similar to the federal rules are similarly divided.
See cases collected in 2A Barron & Holtzoff, Federal Practice and Procedure § 647.1, nn. 45.5, 45.6 (Wright ed. 1961). It
appears to be difficult if not impossible to obtain appellate review of the issue. Resolution by rule amendment is indicated. The
question is essentially procedural in that it bears upon preparation for trial and settlement before trial, and courts confronting
the question, however they have decided it, have generally treated it as procedural and governed by the rules.
The amendment resolves this issue in favor of disclosure. Most of the decisions denying discovery, some explicitly, reason
from the text of Rule 26(b) that it permits discovery only of matters which will be admissible in evidence or appear reasonably
calculated to lead to such evidence; they avoid considerations of policy, regarding them as foreclosed. See Bisserier v. Manning,
supra. Some note also that facts about a defendant's financial status are not discoverable as such, prior to judgment with execution
unsatisfied, and fear that, if courts hold insurance coverage discoverable, they must extend the principle to other aspects of the
defendant's financial status. The cases favoring disclosure rely heavily on the practical significance of insurance in the decisions
lawyers make about settlement and trial preparation. In Clauss v. Danker, 264 F.Supp. 246 (S.D.N.Y.1967), the court held that
the rules forbid disclosure but called for an amendment to permit it.
Disclosure of insurance coverage will enable counsel for both sides to make the same realistic appraisal of the case, so that
settlement and litigation strategy are based on knowledge and not speculation. It will conduce to settlement and avoid protracted
litigation in some cases, though in others it may have an opposite effect. The amendment is limited to insurance coverage, which
should be distinguished from any other facts concerning defendant's financial status (1) because insurance is an asset created
specifically to satisfy the claim; (2) because the insurance company ordinarily controls the litigation; (3) because information
about coverage is available only from defendant or his insurer; and (4) because disclosure does not involve a significant invasion
of privacy.
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Disclosure is required when the insurer “may be liable” on part or all of the judgment. Thus, an insurance company must disclose
even when it contests liability under the policy, and such disclosure does not constitute a waiver of its claim. It is immaterial
whether the liability is to satisfy the judgment directly or merely to indemnify or reimburse another after he pays the judgment.
The provision applies only to persons “carrying on an insurance business” and thus covers insurance companies and not the
ordinary business concern that enters into a contract of indemnification. Cf. N.Y.Ins. Law § 41. Thus, the provision makes
no change in existing law on discovery of indemnity agreements other than insurance agreements by persons carrying on an
insurance business. Similarly, the provision does not cover the business concern that creates a reserve fund for purposes of
self-insurance.
For some purposes other than discovery, an application for insurance is treated as a part of the insurance agreement. The
provision makes clear that, for discovery purposes, the application is not to be so treated. The insurance application may contain
personal and financial information concerning the insured, discovery of which is beyond the purpose of this provision.
In no instance does disclosure make the facts concerning insurance coverage admissible in evidence.
Subdivision (b)(3)--Trial Preparation: Materials. Some of the most controversial and vexing problems to emerge from the
discovery rules have arisen out of requests for the production of documents or things prepared in anticipation of litigation or for
trial. The existing rules make no explicit provision for such materials. Yet, two verbally distinct doctrines have developed, each
conferring a qualified immunity on these materials--the “good cause” requirement in Rule 34 (now generally held applicable
to discovery of documents via deposition under Rule 45 and interrogatories under Rule 33) and the work-product doctrine of
Hickman v. Taylor, 329 U.S. 495 (1947). Both demand a showing of justification before production can be had, the one of “good
cause” and the other variously described in the Hickman case: “necessity or justification,” “denial * * * would unduly prejudice
the preparation of petitioner's case,” or “cause hardship or injustice” 329 U.S. at 509-510.
In deciding the Hickman case, the Supreme Court appears to have expressed a preference in 1947 for an approach to the problem
of trial preparation materials by judicial decision rather than by rule. Sufficient experience has accumulated, however, with
lower court applications of the Hickman decision to warrant a reappraisal.
The major difficulties visible in the existing case law are (1) confusion and disagreement as to whether “good cause” is made out
by a showing of relevance and lack of privilege, or requires an additional showing of necessity, (2) confusion and disagreement
as to the scope of the Hickman work-product doctrine, particularly whether it extends beyond work actually performed by
lawyers, and (3) the resulting difficulty of relating the “good cause” required by Rule 34 and the “necessity or justification” of
the work-product doctrine, so that their respective roles and the distinctions between them are understood.
Basic Standard.--Since Rule 34 in terms requires a showing of “good cause” for the production of all documents and things,
whether or not trial preparation is involved, courts have felt that a single formula is called for and have differed over whether a
showing of relevance and lack of privilege is enough or whether more must be shown. When the facts of the cases are studied,
however, a distinction emerges based upon the type of materials. With respect to documents not obtained or prepared with an
eye to litigation, the decisions, while not uniform, reflect a strong and increasing tendency to relate “good cause” to a showing
that the documents are relevant to the subject matter of the action. E.g., Connecticut Mutual Life Ins. Co. v. Shields, 17 F.R.D.
273 (S.D.N.Y.1959), with cases cited; Houdry Process Corp. v. Commonwealth Oil Refining Co., 24 F.R.D. 58 (S.D.N.Y.1955);
see Bell v. Commercial Ins. Co., 280 F.2d 514, 517 (3d Cir. 1960). When the party whose documents are sought shows that the
request for production is unduly burdensome or oppressive, courts have denied discovery for lack of “good cause”, although
they might just as easily have based their decision on the protective provisions of existing Rule 30(b) (new Rule 26(c)). E.g.,
Lauer v. Tankrederi, 39 F.R.D. 334 (E.D.Pa.1966).
As to trial-preparation materials, however, the courts are increasingly interpreting “good cause” as requiring more than
relevance. When lawyers have prepared or obtained the materials for trial, all courts require more than relevance; so much is
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clearly commanded by Hickman. But even as to the preparatory work of nonlawyers, while some courts ignore work-product
and equate “good cause” with relevance, e.g., Brown v. New York, N.H. & H.R.R., 17 F.R.D. 324 (S.D.N.Y.1955), the more recent
trend is to read “good cause” as requiring inquiry into the importance of and need for the materials as well as into alternative
sources for securing the same information. In Guilford Nat'l Bank v. Southern Ry., 297 F.2d 921 (4th Cir. 1962), statements of
witnesses obtained by claim agents were held not discoverable because both parties had had equal access to the witnesses at
about the same time, shortly after the collision in question. The decision was based solely on Rule 34 and “good cause”; the
court declined to rule on whether the statements were work-products. The court's treatment of “good cause” is quoted at length
and with approval in Schlagenhauf v. Holder, 379 U.S. 104, 117-118 (1964). See also Mitchell v. Bass, 252 F.2d 513 (8th Cir.
1958); Hauger v. Chicago, R.I. & Pac. R.R., 216 F.2d 501 (7th Cir. 1954); Burke v. United States, 32 F.R.D. 213 (E.D.N.Y.1963).
While the opinions dealing with “good cause” do not often draw an explicit distinction between trial preparation materials and
other materials, in fact an overwhelming proportion of the cases in which a special showing is required are cases involving
trial preparation materials.
The rules are amended by eliminating the general requirement of “good cause” from Rule 34 but retaining a requirement of a
special showing for trial preparation materials in this subdivision. The required showing is expressed, not in terms of “good
cause” whose generality has tended to encourage confusion and controversy, but in terms of the elements of the special showing
to be made: substantial need of the materials in the preparation of the case and inability without undue hardship to obtain the
substantial equivalent of the materials by other means.
These changes conform to the holdings of the cases, when viewed in light of their facts. Apart from trial preparation, the fact
that the materials sought are documentary does not in and of itself require a special showing beyond relevance and absence of
privilege. The protective provisions are of course available, and if the party from whom production is sought raises a special
issue of privacy (as with respect to income tax returns or grand jury minutes) or points to evidence primarily impeaching, or
can show serious burden or expense, the court will exercise its traditional power to decide whether to issue a protective order.
On the other hand, the requirement of a special showing for discovery of trial preparation materials reflects the view that each
side's informal evaluation of its case should be protected, that each side should be encouraged to prepare independently, and that
one side should not automatically have the benefit of the detailed preparatory work of the other side. See Field and McKusick,
Maine Civil Practice 264 (1959).
Elimination of a “good cause” requirement from Rule 34 and the establishment of a requirement of a special showing in this
subdivision will eliminate the confusion caused by having two verbally distinct requirements of justification that the courts
have been unable to distinguish clearly. Moreover, the language of the subdivision suggests the factors which the courts should
consider in determining whether the requisite showing has been made. The importance of the materials sought to the party
seeking them in preparation of his case and the difficulty he will have obtaining them by other means are factors noted in the
Hickman case. The courts should also consider the likelihood that the party, even if he obtains the information by independent
means, will not have the substantial equivalent of the documents the production of which he seeks.
Consideration of these factors may well lead the court to distinguish between witness statements taken by an investigator, on
the one hand, and other parts of the investigative file, on the other. The court in Southern Ry. v. Lanham, 403 F.2d 119 (5th Cir.
1968), while it naturally addressed itself to the “good cause” requirements of Rule 34, set forth as controlling considerations
the factors contained in the language of this subdivision. The analysis of the court suggests circumstances under which witness
statements will be discoverable. The witness may have given a fresh and contemporaneous account in a written statement while
he is available to the party seeking discovery only a substantial time thereafter. Lanham, supra at 127-128; Guilford, supra at
926. Or he may be reluctant or hostile. Lanham, supra at 128-129; Brookshire v. Pennsylvania RR, 14 F.R.D. 154 (N.D.Ohio
1953); Diamond v. Mohawk Rubber Co., 33 F.R.D. 264 (D.Colo.1963). Or he may have a lapse of memory. Tannenbaum v.
Walker, 16 F.R.D. 570 (E.D.Pa.1954). Or he may probably be deviating from his prior statement. Cf. Hauger v. Chicago, R.I.
& Pac. RR, 216 F.2d 501 (7th Cir. 1954). On the other hand, a much stronger showing is needed to obtain evaluative materials
in an investigator's reports. Lanham, supra at 131-133; Pickett v. L. R. Ryan, Inc., 237 F.Supp. 198 (E.D.S.C.1965).
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Materials assembled in the ordinary course of business, or pursuant to public requirements unrelated to litigation, or for other
nonlitigation purposes are not under the qualified immunity provided by this subdivision. Goosman v. A. Duie Pyle, Inc., 320
F.2d 45 (4th Cir. 1963); cf. United States v. New York Foreign Trade Zone Operators, Inc., 304 F.2d 792 (2d Cir. 1962). No
change is made in the existing doctrine, noted in the Hickman case, that one party may discover relevant facts known or available
to the other party, even though such facts are contained in a document which is not itself discoverable.
Treatment of Lawyers; Special Protection of Mental Impressions, Conclusions, Opinions, and Legal Theories
Concerning the Litigation.--The courts are divided as to whether the work-product doctrine extends to the preparatory work
only of lawyers. The Hickman case left this issue open since the statements in that case were taken by a lawyer. As to courts
of appeals compare Alltmont v. United States, 177 F.2d 971, 976 (3d Cir. 1949), cert. denied, 339 U.S. 967 (1950) (Hickman
applied to statements obtained by FBI agents on theory it should apply to “all statements of prospective witnesses which a
party has obtained for his trial counsel's use”), with Southern Ry. v. Campbell, 309 F.2d 569 (5th Cir. 1962) (Statements taken
by claim agents not work-product), and Guilford Nat'l Bank v. Southern Ry., 297 F.2d 921 (4th Cir. 1962) (avoiding issue of
work-product as to claim agents, deciding case instead under Rule 34 “good cause”). Similarly, the district courts are divided
on statements obtained by claim agents, compare, e.g., Brown v. New York, N.H. & H.R.R., 17 F.R.D. 324 (S.D.N.Y.1955) with
Hanke v. Milwaukee Electric Ry. & Transp. Co., 7 F.R.D. 540 (E.D.Wis.1947); investigators, compare Burke v. United States, 32
F.R.D. 213 (E.D.N.Y.1963) with Snyder v. United States, 20 F.R.D. 7 (E.D.N.Y.1956); and insurers, compare Gottlieb v. Bresler,
24 F.R.D. 371 (D.D.C.1959) with Burns v. Mulder, 20 F.R.D. 605 (E.D.Pa.1957). See 4 Moore's Federal Practice ¶26.23[8.1]
(2d ed. 1966); 2A Barron & Holtzoff, Federal Practice and Procedure § 652.2 (Wright ed. 1961).
A complication is introduced by the use made by courts of the “good cause” requirement of Rule 34, as described above. A court
may conclude that trial preparation materials are not work-product because not the result of lawyer's work and yet hold that they
are not producible because “good cause” has not been shown. Cf. Guilford Nat'l Bank v. Southern Ry., 297 F.2d 921 (4th Cir.
1962), cited and described above. When the decisions on “good cause” are taken into account, the weight of authority affords
protection of the preparatory work of both lawyers and nonlawyers (though not necessarily to the same extent) by requiring
more than a showing of relevance to secure production.
Subdivision (b)(3) reflects the trend of the cases by requiring a special showing, not merely as to materials prepared by an
attorney, but also as to materials prepared in anticipation of litigation or preparation for trial by or for a party or any representative
acting on his behalf. The subdivision then goes on to protect against disclosure the mental impressions, conclusions, opinions,
or legal theories concerning the litigation of an attorney or other representative of a party. The Hickman opinion drew special
attention to the need for protecting an attorney against discovery of memoranda prepared from recollection of oral interviews.
The courts have steadfastly safeguarded against disclosure of lawyers' mental impressions and legal theories, as well as mental
impressions and subjective evaluations of investigators and claim-agents. In enforcing this provision of the subdivision, the
courts will sometimes find it necessary to order disclosure of a document but with portions deleted.
Rules 33 and 36 have been revised in order to permit discovery calling for opinions, contentions, and admissions relating not
only to fact but also to the application of law to fact. Under those rules, a party and his attorney or other representative may
be required to disclose, to some extent, mental impressions, opinions, or conclusions. But documents or parts of documents
containing these matters are protected against discovery by this subdivision. Even though a party may ultimately have to disclose
in response to interrogatories or requests to admit, he is entitled to keep confidential documents containing such matters prepared
for internal use.
Party's Right to Own Statement--An exception to the requirement of this subdivision enables a party to secure production
of his own statement without any special showing. The cases are divided. Compare, e.g., Safeway Stores, Inc. v. Reynolds, 176
F.2d 476 (D.C. Cir.1949); Shupe v. Pennsylvania R.R., 19 F.R.D. 144 (W.D.Pa.1956); with e.g., New York Central R.R. v. Carr,
251 F.2d 433 (4th Cir. 1957); Belback v. Wilson Freight Forwarding Co., 40 F.R.D. 16 (W.D.Pa.1966).
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Courts which treat a party's statement as though it were that of any witness overlook the fact that the party's statement is, without
more, admissible in evidence. Ordinarily, a party gives a statement without insisting on a copy because he does not yet have a
lawyer and does not understand the legal consequences of his actions. Thus, the statement is given at a time when he functions
at a disadvantage. Discrepancies between his trial testimony and earlier statement may result from lapse of memory or ordinary
inaccuracy; a written statement produced for the first time at trial may give such discrepancies a prominence which they do not
deserve. In appropriate cases the court may order a party to be deposed before his statement is produced. E.g., Smith v. Central
Linen Service Co., 39 F.R.D. 15 (D.Md.1966); McCoy v. General Motors Corp., 33 F.R.D. 354 (W.D.Pa.1963).
Commentators strongly support the view that a party be able to secure his statement without a showing. 4 Moore's Federal
Practice ¶26.23[8.4] (2d ed. 1966); 2A Barron & Holtzoff, Federal Practice and Procedure § 652.3 (Wright ed. 1961);
see also Note, Developments in the Law--Discovery, 74 Harv.L.Rev. 940, 1039 (1961). The following states have by statute
or rule taken the same position: Statutes: Fla.Stat.Ann. § 92.33; Ga.Code Ann. § 38-2109(b); La.Stat.Ann.R.S. 13:3732;
Mass.Gen.Laws Ann. c. 271, § 44; Minn.Stat.Ann. § 602.01; N.Y.C.P.L.R. § 3101(e); Rules: Mo.R.C.P. 56.01(a); N.Dak.R.C.P.
34(b); Wyo.R.C.P. 34(b); cf. Mich.G.C.R. 306.2.
In order to clarify and tighten the provision on statements by a party, the term “statement” is defined. The definition is adapted
from 18 U.S.C. § 3500(e) (Jencks Act). The statement of a party may of course be that of plaintiff or defendant, and it may be
that of an individual or of a corporation or other organization.
Witness' Right to Own Statement.--A second exception to the requirement of this subdivision permits a non-party witness
to obtain a copy of his own statement without any special showing. Many, though not all, of the considerations supporting a
party's right to obtain his statement apply also to the non-party witness. Insurance companies are increasingly recognizing that
a witness is entitled to a copy of his statement and are modifying their regular practice accordingly.
Subdivision (b)(4)--Trial Preparation: Experts. This is a new provision dealing with discovery of information (including
facts and opinions) obtained by a party from an expert retained by that party in relation to litigation or obtained by the expert
and not yet transmitted to the party. The subdivision deals separately with those experts whom the party expects to call as trial
witnesses and with those experts who have been retained or specially employed by the party but who are not expected to be
witnesses. It should be noted that the subdivision does not address itself to the expert whose information was not acquired in
preparation for trial but rather because he was an actor or viewer with respect to transactions or occurrences that are part of the
subject matter of the lawsuit. Such an expert should be treated as an ordinary witness.
Subsection (b)(4)(A) deals with discovery of information obtained by or through experts who will be called as witnesses at
trial. The provision is responsive to problems suggested by a relatively recent line of authorities. Many of these cases present
intricate and difficult issues as to which expert testimony is likely to be determinative. Prominent among them are food and
drug, patent, and condemnation cases. See, e.g., United States v. Nysco Laboratories, Inc., 26 F.R.D. 159, 162 (E.D.N.Y.1960)
(food and drug); E. I. du Pont de Nemours & Co. v. Phillips Petroleum Co., 24 F.R.D. 416, 421 (D.Del.1959) (patent); Cold
Metal Process Co. v. Aluminum Co. of America, 7 F.R.D. 425 (N.D.Ohio 1947), aff'd, Sachs v. Aluminum Co. of America, 167
F.2d 570 (6th Cir. 1948) (same); United States v. 50.34 Acres of Land, 13 F.R.D. 19 (E.D.N.Y.1952) (condemnation).
In cases of this character, a prohibition against discovery of information held by expert witnesses produces in acute form the very
evils that discovery has been created to prevent. Effective cross-examination of an expert witness requires advance preparation.
The lawyer even with the help of his own experts frequently cannot anticipate the particular approach his adversary's expert will
take or the data on which he will base his judgment on the stand. McGlothlin, Some Practical Problems in Proof of Economic,
Scientific, and Technical Facts, 23 F.R.D. 467, 478 (1958). A California study of discovery and pretrial in condemnation cases
notes that the only substitute for discovery of experts' valuation materials is “lengthy--and often fruitless--cross-examination
during trial,” and recommends pretrial exchange of such material. Calif.Law Rev.Comm'n, Discovery in Eminent Domain
Proceedings 707-710 (Jan. 1963). Similarly, effective rebuttal requires advance knowledge of the line of testimony of the other
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side. If the latter is foreclosed by a rule against discovery, then the narrowing of issues and elimination of surprise which
discovery normally produces are frustrated.
These considerations appear to account for the broadening of discovery against experts in the cases cited where expert
testimony was central to the case. In some instances, the opinions are explicit in relating expanded discovery to improved crossexamination and rebuttal at trial. Franks v. National Dairy Products Corp., 41 F.R.D. 234 (W.D.Tex.1966); United States v.
23.76 Acres, 32 F.R.D. 593 (D.Md.1963); see also an unpublished opinion of Judge Hincks, quoted in United States v. 48 Jars,
etc., 23 F.R.D. 192, 198 (D.D.C.1958). On the other hand, the need for a new provision is shown by the many cases in which
discovery of expert trial witnesses is needed for effective cross-examination and rebuttal, and yet courts apply the traditional
doctrine and refuse disclosure. E.g., United States v. Certain Parcels of Land, 25 F.R.D. 192 (N.D.Cal.1959); United States v.
Certain Acres, 18 F.R.D. 98 (M.D.Ga.1955).
Although the trial problems flowing from lack of discovery of expert witnesses are most acute and noteworthy when the case
turns largely on experts, the same problems are encountered when a single expert testifies. Thus, subdivision (b)(4)(A) draws
no line between complex and simple cases, or between cases with many experts and those with but one. It establishes by rule
substantially the procedure adopted by decision of the court in Knighton v. Villian & Fassio, 39 F.R.D. 11 (D.Md.1965). For a
full analysis of the problem and strong recommendations to the same effect, see Friedenthal, Discovery and Use of an Adverse
Party's Expert Information, 14 Stan.L.Rev. 455, 485-488 (1962); Long, Discovery and Experts under the Federal Rules of Civil
Procedure, 38 F.R.D. 111 (1965).
Past judicial restrictions on discovery of an adversary's expert, particularly as to his opinions, reflect the fear that one side
will benefit unduly from the other's better preparation. The procedure established in subsection (b)(4)(A) holds the risk to a
minimum. Discovery is limited to trial witnesses, and may be obtained only at a time when the parties know who their expert
witnesses will be. A party must as a practical matter prepare his own case in advance of that time, for he can hardly hope to
build his case out of his opponent's experts.
Subdivision (b)(4)(A) provides for discovery of an expert who is to testify at the trial. A party can require one who intends to
use the expert to state the substance of the testimony that the expert is expected to give. The court may order further discovery,
and it has ample power to regulate its timing and scope and to prevent abuse. Ordinarily, the order for further discovery shall
compensate the expert for his time, and may compensate the party who intends to use the expert for past expenses reasonably
incurred in obtaining facts or opinions from the expert. Those provisions are likely to discourage abusive practices.
Subdivision (b)(4)(B) deals with an expert who has been retained or specially employed by the party in anticipation of litigation
or preparation for trial (thus excluding an expert who is simply a general employee of the party not specially employed on the
case), but who is not expected to be called as a witness. Under its provisions, a party may discover facts known or opinions
held by such an expert only on a showing of exceptional circumstances under which it is impracticable for the party seeking
discovery to obtain facts or opinions on the same subject by other means.
Subdivision (b)(4)(B) is concerned only with experts retained or specially consulted in relation to trial preparation. Thus the
subdivision precludes discovery against experts who were informally consulted in preparation for trial, but not retained or
specially employed. As an ancillary procedure, a party may on a proper showing require the other party to name experts retained
or specially employed, but not those informally consulted.
These new provisions of subdivision (b)(4) repudiate the few decisions that have held an expert's information privileged simply
because of his status as an expert, e.g., American Oil Co. v. Pennsylvania Petroleum Products Co., 23 F.R.D. 680, 685-686
(D.R.I.1959). See Louisell, Modern California Discovery 315-316 (1963). They also reject as ill-considered the decisions which
have sought to bring expert information within the work-product doctrine. See United States v. McKay, 372 F.2d 174, 176-177
(5th Cir. 1967). The provisions adopt a form of the more recently developed doctrine of “unfairness”. See e.g., United States
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v. 23.76 Acres of Land, 32 F.R.D. 593, 597 (D.Md.1963); Louisell, supra, at 317-318; 4 Moore's Federal Practice 26.24 (2d
ed. 1966).
Under subdivision (b)(4)(C), the court is directed or authorized to issue protective orders, including an order that the expert be
paid a reasonable fee for time spent in responding to discovery, and that the party whose expert is made subject to discovery
be paid a fair portion of the fees and expenses that the party incurred in obtaining information from the expert. The court may
issue the latter order as a condition of discovery, or it may delay the order until after discovery is completed. These provisions
for fees and expenses meet the objection that it is unfair to permit one side to obtain without cost the benefit of an expert's
work for which the other side has paid, often a substantial sum. E.g., Lewis v. United Air Lines Transp. Corp., 32 F.Supp. 21
(W.D.Pa.1940); Walsh v. Reynolds Metal Co., 15 F.R.D. 376 (D.N.J.1954). On the other hand, a party may not obtain discovery
simply by offering to pay fees and expenses. Cf. Boynton v. R. J. Reynolds Tobacco Co., 36 F.Supp. 593 (D.Mass.1941).
In instances of discovery under subdivision (b)(4)(B), the court is directed to award fees and expenses to the other party, since
the information is of direct value to the discovering party's preparation of his case. In ordering discovery under (b)(4)(A)(ii),
the court has discretion whether to award fees and expenses to the other party; its decision should depend upon whether the
discovering party is simply learning about the other party's case or is going beyond this to develop his own case. Even in cases
where the court is directed to issue a protective order, it may decline to do so if it finds that manifest injustice would result.
Thus, the court can protect, when necessary and appropriate, the interests of an indigent party.
Subdivision (c)--Protective Orders. The provisions of existing Rule 30(b) are transferred to this subdivision (c), as part of
the rearrangement of Rule 26. The language has been changed to give it application to discovery generally. The subdivision
recognizes the power of the court in the district where a deposition is being taken to make protective orders. Such power is
needed when the deposition is being taken far from the court where the action is pending. The court in the district where the
deposition is being taken may, and frequently will, remit the deponent or party to the court where the action is pending.
In addition, drafting changes are made to carry out and clarify the sense of the rule. Insertions are made to avoid any possible
implication that a protective order does not extend to “time” as well as to “place” or may not safeguard against “undue burden
or expense.”
The new reference to trade secrets and other confidential commercial information reflects existing law. The courts have not
given trade secrets automatic and complete immunity against disclosure, but have in each case weighed their claim to privacy
against the need for disclosure. Frequently, they have been afforded a limited protection. See, e.g., Covey Oil Co. v. Continental
Oil Co., 340 F.2d 993 (10th Cir. 1965); Julius M. Ames Co. v. Bostitch, Inc., 235 F.Supp. 856 (S.D.N.Y.1964).
The subdivision contains new matter relating to sanctions. When a motion for a protective order is made and the court is disposed
to deny it, the court may go a step further and issue an order to provide or permit discovery. This will bring the sanctions of Rule
37(b) directly into play. Since the court has heard the contentions of all interested persons, an affirmative order is justified. See
Rosenberg, Sanctions to Effectuate Pretrial Discovery, 58 Col.L.Rev. 480, 492-493 (1958). In addition, the court may require
the payment of expenses incurred in relation to the motion.
Subdivision (d)--Sequence and Priority. This new provision is concerned with the sequence in which parties may proceed
with discovery and with related problems of timing. The principal effects of the new provision are first, to eliminate any fixed
priority in the sequence of discovery, and second, to make clear and explicit the court's power to establish priority by an order
issued in a particular case.
A priority rule developed by some courts, which confers priority on the party who first serves notice of taking a deposition,
is unsatisfactory in several important respects:
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First, this priority rule permits a party to establish a priority running to all depositions as to which he has given earlier notice.
Since he can on a given day serve notice of taking many depositions he is in a position to delay his adversary's taking of
depositions for an inordinate time. Some courts have ruled that deposition priority also permits a party to delay his answers to
interrogatories and production of documents. E.g., E. I. du Pont de Nemours & Co. v. Phillips Petroleum Co., 23 F.R.D. 237
(D.Del.1959); but cf. Sturdevant v. Sears, Roebuck & Co., 32 F.R.D. 426 (W.D.Mo.1963).
Second, since notice is the key to priority, if both parties wish to take depositions first a race results. See Caldwell-Clements, Inc.
v. McGraw-Hill Pub. Co., 11 F.R.D. 156 (S.D.N.Y.1951) (description of tactics used by parties). But the existing rules on notice
of deposition create a race with runners starting from different positions. The plaintiff may not give notice without leave of
court until 20 days after commencement of the action, whereas the defendant may serve notice at any time after commencement.
Thus, a careful and prompt defendant can almost always secure priority. This advantage of defendants is fortuitous, because the
purpose of requiring plaintiff to wait 20 days is to afford defendant an opportunity to obtain counsel, not to confer priority.
Third, although courts have ordered a change in the normal sequence of discovery on a number of occasions, e.g., Kaeppler
v. James H. Matthews & Co., 200 F.Supp. 229 (E.D.Pa.1961); Park & Tilford Distillers Corp. v. Distillers Co., 19 F.R.D. 169
(S.D.N.Y.1956), and have at all times avowed discretion to vary the usual priority, most commentators are agreed that courts in
fact grant relief only for “the most obviously compelling reasons.” 2A Barron & Holtzoff, Federal Practice and Procedure 44-47
(Wright ed. 1961); see also Younger, Priority of Pretrial Examination in the Federal Courts--A Comment, 34 N.Y.U.L.Rev. 1271
(1959); Freund, The Pleading and Pretrial of an Antitrust Claim, 46 Corn.L.Q. 555, 564 (1964). Discontent with the fairness of
actual practice has been evinced by other observers. Comments, 59 Yale L.J. 117, 134-136 (1949); Yudkin, Some Refinements
in Federal Discovery Procedure, 11 Fed.B.J. 289, 296-297 (1951); Developments in the Law-Discovery, 74 Harv.L.Rev. 940,
954-958 (1961).
Despite these difficulties, some courts have adhered to the priority rule, presumably because it provides a test which is
easily understood and applied by the parties without much court intervention. It thus permits deposition discovery to function
extrajudicially, which the rules provide for and the courts desire. For these same reasons, courts are reluctant to make numerous
exceptions to the rule.
The Columbia Survey makes clear that the problem of priority does not affect litigants generally. It found that most litigants do
not move quickly to obtain discovery. In over half of the cases, both parties waited at least 50 days. During the first 20 days after
commencement of the action--the period when defendant might assure his priority by noticing depositions--16 percent of the
defendants acted to obtain discovery. A race could not have occurred in more than 16 percent of the cases and it undoubtedly
occurred in fewer. On the other hand, five times as many defendants as plaintiffs served notice of deposition during the first
19 days. To the same effect, see Comment, Tactical Use and Abuse of Depositions Under the Federal Rules, 59 Yale L.J. 117,
134 (1949).
These findings do not mean, however, that the priority rule is satisfactory or that a problem of priority does not exist. The court
decisions show that parties do battle on this issue and carry their disputes to court. The statistics show that these court cases are
not typical. By the same token, they reveal that more extensive exercise of judicial discretion to vary the priority will not bring
a flood of litigation, and that a change in the priority rule will in fact affect only a small fraction of the cases.
It is contended by some that there is no need to alter the existing priority practice. In support, it is urged that there is no evidence
that injustices in fact result from present practice and that, in any event, the courts can and do promulgate local rules, as in New
York, to deal with local situations and issue orders to avoid possible injustice in particular cases.
Subdivision (d) is based on the contrary view that the rule of priority based on notice is unsatisfactory and unfair in its operation.
Subdivision (d) follows an approach adapted from Civil Rule 4 of the District Court for the Southern District of New York. That
rule provides that starting 40 days after commencement of the action, unless otherwise ordered by the court, the fact that one
party is taking a deposition shall not prevent another party from doing so “concurrently.” In practice, the depositions are not
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usually taken simultaneously; rather, the parties work out arrangements for alternation in the taking of depositions. One party
may take a complete deposition and then the other, or, if the depositions are extensive, one party deposes for a set time, and
then the other. See Caldwell-Clements, Inc. v. McCraw-Hill Pub. Co., 11 F.R.D. 156 (S.D.N.Y.1951).
In principle, one party's initiation of discovery should not wait upon the other's completion, unless delay is dictated by special
considerations. Clearly the principle is feasible with respect to all methods of discovery other than depositions. And the
experience of the Southern District of New York shows that the principle can be applied to depositions as well. The courts have
not had an increase in motion business on this matter. Once it is clear to lawyers that they bargain on an equal footing, they
are usually able to arrange for an orderly succession of depositions without judicial intervention. Professor Moore has called
attention to Civil Rule 4 and suggested that it may usefully be extended to other areas. 4 Moore's Federal Practice 1154 (2d
ed. 1966).
The court may upon motion and by order grant priority in a particular case. But a local court rule purporting to confer priority
in certain classes of cases would be inconsistent with this subdivision and thus void.
Subdivision (e)--Supplementation of Responses. The rules do not now state whether interrogatories (and questions at
deposition as well as requests for inspection and admissions) impose a “continuing burden” on the responding party to
supplement his answers if he obtains new information. The issue is acute when new information renders substantially incomplete
or inaccurate an answer which was complete and accurate when made. It is essential that the rules provide an answer to this
question. The parties can adjust to a rule either way, once they know what it is. See 4 Moore's Federal Practice ¶33.25[4]
(2d ed. 1966).
Arguments can be made both ways. Imposition of a continuing burden reduces the proliferation of additional sets of
interrogatories. Some courts have adopted local rules establishing such a burden. E.g., E.D.Pa.R. 20(f), quoted in Taggart v.
Vermont Transp. Co., 32 F.R.D. 587 (E.D.Pa.1963); D.Me.R. 15(c). Others have imposed the burden by decision. E.g., Chenault
v. Nebraska Farm Products, Inc., 9 F.R.D. 529, 533 (D.Nebr.1949). On the other hand, there are serious objections to the burden,
especially in protracted cases. Although the party signs the answers, it is his lawyer who understands their significance and bears
the responsibility to bring answers up to date. In a complex case all sorts of information reaches the party, who little understands
its bearing on answers previously given to interrogatories. In practice, therefore, the lawyer under a continuing burden must
periodically recheck all interrogatories and canvass all new information. But a full set of new answers may no longer be needed
by the interrogating party. Some issues will have been dropped from the case, some questions are now seen as unimportant, and
other questions must in any event be reformulated. See Novick v. Pennsylvania R.R., 18 F.R.D. 296, 298 (W.D.Pa.1955).
Subdivision (e) provides that a party is not under a continuing burden except as expressly provided. Cf. Note, 68 Harv.L.Rev.
673, 677 (1955). An exception is made as to the identity of persons having knowledge of discoverable matters, because of the
obvious importance to each side of knowing all witnesses and because information about witnesses routinely comes to each
lawyer's attention. Many of the decisions on the issue of a continuing burden have in fact concerned the identity of witnesses.
An exception is also made as to expert trial witnesses in order to carry out the provisions of Rule 26(b)(4). See Diversified
Products Corp. v. Sports Center Co., 42 F.R.D. 3 (D.Md.1967).
Another exception is made for the situation in which a party, or more frequently his lawyer, obtains actual knowledge that a
prior response is incorrect. This exception does not impose a duty to check the accuracy of prior responses, but it prevents
knowing concealment by a party or attorney. Finally, a duty to supplement may be imposed by order of the court in a particular
case (including an order resulting from a pretrial conference) or by agreement of the parties. A party may of course make a new
discovery request which requires supplementation of prior responses.
The duty will normally be enforced, in those limited instances where it is imposed, through sanctions imposed by the trial court,
including exclusion of evidence, continuance, or other action, as the court may deem appropriate.
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1980 Amendment
Subdivision (f). This subdivision is new. There has been widespread criticism of abuse of discovery. The Committee has
considered a number of proposals to eliminate abuse, including a change in Rule 26(b)(1) with respect to the scope of discovery
and a change in Rule 33(a) to limit the number of questions that can be asked by interrogatories to parties.
The Committee believes that abuse of discovery, while very serious in certain cases, is not so general as to require such basic
changes in the rules that govern discovery in all cases. A very recent study of discovery in selected metropolitan districts tends
to support its belief. P. Connolly, E. Holleman, & M. Kuhlman, Judicial Controls and the Civil Litigative Process: Discovery
(Federal Judicial Center, 1978). In the judgment of the Committee abuse can best be prevented by intervention by the court
as soon as abuse is threatened.
To this end this subdivision provides that counsel who has attempted without success to effect with opposing counsel a
reasonable program or plan for discovery is entitled to the assistance of the court.
It is not contemplated that requests for discovery conferences will be made routinely. A relatively narrow discovery dispute
should be resolved by resort to Rules 26(c) or 37(a), and if it appears that a request for a conference is in fact grounded in such
a dispute, the court may refer counsel to those rules. If the court is persuaded that a request is frivolous or vexatious, it can
strike it. See Rules 11 and 7(b)(2).
A number of courts routinely consider discovery matters in preliminary pretrial conferences held shortly after the pleadings are
closed. This subdivision does not interfere with such a practice. It authorizes the court to combine a discovery conference with
a pretrial conference under Rule 16 if a pretrial conference is held sufficiently early to prevent or curb abuse.
1983 Amendment
Excessive discovery and evasion or resistance to reasonable discovery requests pose significant problems. Recent studies have
made some attempt to determine the sources and extent of the difficulties. See Brazil, Civil Discovery: Lawyers' Views of its
Effectiveness, Principal Problems and Abuses, American Bar Foundation (1980); Connolly, Holleman & Kuhlman, Judicial
Controls and the Civil Litigative Process: Discovery, Federal Judicial Center (1978); Ellington, A Study of Sanctions for
Discovery Abuse, Department of Justice (1979); Schroeder & Frank, The Proposed Changes in the Discovery Rules, 1978
Ariz.St.L.J. 475.
The purpose of discovery is to provide a mechanism for making relevant information available to the litigants. “Mutual
knowledge of all the relevant facts gathered by both parties is essential to proper litigation.” Hickman v. Taylor, 329 U.S. 495,
507 (1947). Thus the spirit of the rules is violated when advocates attempt to use discovery tools as tactical weapons rather
than to expose the facts and illuminate the issues by overuse of discovery or unnecessary use of defensive weapons or evasive
responses. All of this results in excessively costly and time-consuming activities that are disproportionate to the nature of the
case, the amount involved, or the issues or values at stake.
Given our adversary tradition and the current discovery rules, it is not surprising that there are many opportunities, if not
incentives, for attorneys to engage in discovery that, although authorized by the broad, permissive terms of the rules, nevertheless
results in delay. See Brazil, The Adversary Character of Civil Discovery: A Critique and Proposals for Change, 31 Vand.L.Rev.
1259 (1978). As a result, it has been said that the rules have “not infrequently [been] exploited to the disadvantage of justice.”
Herbert v. Lando, 441 U.S. 153, 179 (1979) (Powell, J., concurring). These practices impose costs on an already overburdened
system and impede the fundamental goal of the “just, speedy, and inexpensive determination of every action.” Fed.R.Civ.P. 1.
Subdivision (a); Discovery Methods. The deletion of the last sentence of Rule 26(a)(1), which provided that unless the court
ordered otherwise under Rule 26(c) “the frequency of use” of the various discovery methods was not to be limited, is an attempt
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to address the problem of duplicative, redundant, and excessive discovery and to reduce it. The amendment, in conjunction with
the changes in Rule 26(b)(1), is designed to encourage district judges to identify instances of needless discovery and to limit
the use of the various discovery devices accordingly. The question may be raised by one of the parties, typically on a motion
for a protective order, or by the court on its own initiative. It is entirely appropriate to consider a limitation on the frequency
of use of discovery at a discovery conference under Rule 26(f) or at any other pretrial conference authorized by these rules. In
considering the discovery needs of a particular case, the court should consider the factors described in Rule 26(b)(1).
Subdivision (b); Discovery Scope and Limits. Rule 26(b)(1) has been amended to add a sentence to deal with the problem
of over-discovery. The objective is to guard against redundant or disproportionate discovery by giving the court authority to
reduce the amount of discovery that may be directed to matters that are otherwise proper subjects of inquiry. The new sentence is
intended to encourage judges to be more aggressive in identifying and discouraging discovery overuse. The grounds mentioned
in the amended rule for limiting discovery reflect the existing practice of many courts in issuing protective orders under Rule
26(c). See, e.g., Carlson Cos. v. Sperry & Hutchinson Co., 374 F.Supp. 1080 (D.Minn.1974); Dolgow v. Anderson, 53 F.R.D. 661
(E.D.N.Y.1971); Mitchell v. American Tobacco Co., 33 F.R.D. 262 (M.D.Pa.1963); Welty v. Clute, 1 F.R.D. 446 (W.D.N.Y.1941).
On the whole, however, district judges have been reluctant to limit the use of the discovery devices. See, e.g., Apco Oil Co.
v. Certified Transp., Inc., 46 F.R.D. 428 (W.D.Mo.1969). See generally 8 Wright & Miller, Federal Practice and Procedure:
Civil §§ 2036, 2037, 2039, 2040 (1970).
The first element of the standard, Rule 26(b)(1)(i), is designed to minimize redundancy in discovery and encourage attorneys to
be sensitive to the comparative costs of different methods of securing information. Subdivision (b)(1)(ii) also seeks to reduce
repetitiveness and to oblige lawyers to think through their discovery activities in advance so that full utilization is made of each
deposition, document request, or set of interrogatories. The elements of Rule 26(b)(1)(iii) address the problem of discovery
that is disproportionate to the individual lawsuit as measured by such matters as its nature and complexity, the importance of
the issues at stake in a case seeking damages, the limitations on a financially weak litigant to withstand extensive opposition
to a discovery program or to respond to discovery requests, and the significance of the substantive issues, as measured in
philosophic, social, or institutional terms. Thus the rule recognizes that many cases in public policy spheres, such as employment
practices, free speech, and other matters, may have importance far beyond the monetary amount involved. The court must apply
the standards in an even-handed manner that will prevent use of discovery to wage a war of attrition or as a device to coerce
a party, whether financially weak or affluent.
The rule contemplates greater judicial involvement in the discovery process and thus acknowledges the reality that it cannot
always operate on a self-regulating basis. See Connolly, Holleman & Kuhlman, Judicial Controls and the Civil Litigative
Process: Discovery 77, Federal Judicial Center (1978). In an appropriate case the court could restrict the number of depositions,
interrogatories, or the scope of a production request. But the court must be careful not to deprive a party of discovery that is
reasonably necessary to afford a fair opportunity to develop and prepare the case.
The court may act on motion, or its own initiative. It is entirely appropriate to resort to the amended rule in conjunction with a
discovery conference under Rule 26(f) or one of the other pretrial conferences authorized by the rules.
Subdivision (g); Signing of Discovery Requests, Responses, and Objections. Rule 26(g) imposes an affirmative duty to
engage in pretrial discovery in a responsible manner that is consistent with the spirit and purposes of Rules 26 through 37. In
addition, Rule 26(g) is designed to curb discovery abuse by explicitly encouraging the imposition of sanctions. The subdivision
provides a deterrent to both excessive discovery and evasion by imposing a certification requirement that obliges each attorney
to stop and think about the legitimacy of a discovery request, a response thereto, or an objection. The term “response” includes
answers to interrogatories and to requests to admit as well as responses to production requests.
If primary responsibility for conducting discovery is to continue to rest with the litigants, they must be obliged to act responsibly
and avoid abuse. With this in mind, Rule 26(g), which parallels the amendments to Rule 11, requires an attorney or unrepresented
party to sign each discovery request, response, or objection. Motions relating to discovery are governed by Rule 11. However,
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since a discovery request, response, or objection usually deals with more specific subject matter than motions or papers, the
elements that must be certified in connection with the former are spelled out more completely. The signature is a certification
of the elements set forth in Rule 26(g).
Although the certification duty requires the lawyer to pause and consider the reasonableness of his request, response, or
objection, it is not meant to discourage or restrict necessary and legitimate discovery. The rule simply requires that the attorney
make a reasonable inquiry into the factual basis of his response, request, or objection.
The duty to make a “reasonable inquiry” is satisfied if the investigation undertaken by the attorney and the conclusions drawn
therefrom are reasonable under the circumstances. It is an objective standard similar to the one imposed by Rule 11. See
the Advisory Committee Note to Rule 11. See also Kinee v. Abraham Lincoln Fed. Sav. & Loan Ass'n, 365 F.Supp. 975
(E.D.Pa.1973). In making the inquiry, the attorney may rely on assertions by the client and on communications with other
counsel in the case as long as that reliance is appropriate under the circumstances. Ultimately, what is reasonable is a matter
for the court to decide on the totality of the circumstances.
Rule 26(g) does not require the signing attorney to certify the truthfulness of the client's factual responses to a discovery request.
Rather, the signature certifies that the lawyer has made a reasonable effort to assure that the client has provided all the information
and documents available to him that are responsive to the discovery demand. Thus, the lawyer's certification under Rule 26(g)
should be distinguished from other signature requirements in the rules, such as those in Rules 30(e) and 33.
Nor does the rule require a party or an attorney to disclose privileged communications or work product in order to show that a
discovery request, response, or objection is substantially justified. The provisions of Rule 26(c), including appropriate orders
after in camera inspection by the court, remain available to protect a party claiming privilege or work product protection.
The signing requirement means that every discovery request, response, or objection should be grounded on a theory that is
reasonable under the precedents or a good faith belief as to what should be the law. This standard is heavily dependent on the
circumstances of each case. The certification speaks as of the time it is made. The duty to supplement discovery responses
continues to be governed by Rule 26(e).
Concern about discovery abuse has led to widespread recognition that there is a need for more aggressive judicial control and
supervision. ACF Industries, Inc. v. EEOC, 439 U.S. 1081 (1979) (certiorari denied) (Powell, J., dissenting). Sanctions to deter
discovery abuse would be more effective if they were diligently applied “not merely to penalize those whose conduct may be
deemed to warrant such a sanction, but to deter those who might be tempted to such conduct in the absence of such a deterrent.”
National Hockey League v. Metropolitan Hockey Club, 427 U.S. 639, 643 (1976). See also Note, The Emerging Deterrence
Orientation in the Imposition of Discovery Sanctions, 91 Harv.L.Rev. 1033 (1978). Thus the premise of Rule 26(g) is that
imposing sanctions on attorneys who fail to meet the rule's standards will significantly reduce abuse by imposing disadvantages
therefor.
Because of the asserted reluctance to impose sanctions on attorneys who abuse the discovery rules, see Brazil, Civil Discovery:
Lawyers' Views of its Effectiveness, Principal Problems and Abuses, American Bar Foundation (1980); Ellington, A Study of
Sanctions for Discovery Abuse, Department of Justice (1979), Rule 26(g) makes explicit the authority judges now have to
impose appropriate sanctions and requires them to use it. This authority derives from Rule 37, 28 U.S.C. § 1927, and the court's
inherent power. See Roadway Express, Inc. v. Piper, 447 U.S. 752 (1980); Martin v. Bell Helicopter Co., 85 F.R.D. 654, 661-62
(D.Col.1980); Note, Sanctions Imposed by Courts on Attorneys Who Abuse the Judicial Process, 44 U.Chi.L.Rev. 619 (1977).
The new rule mandates that sanctions be imposed on attorneys who fail to meet the standards established in the first portion of
Rule 26(g). The nature of the sanction is a matter of judicial discretion to be exercised in light of the particular circumstances.
The court may take into account any failure by the party seeking sanctions to invoke protection under Rule 26(c) at an early
stage in the litigation.
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The sanctioning process must comport with due process requirements. The kind of notice and hearing required will depend on
the facts of the case and the severity of the sanction being considered. To prevent the proliferation of the sanction procedure and
to avoid multiple hearings, discovery in any sanction proceeding normally should be permitted only when it is clearly required
by the interests of justice. In most cases the court will be aware of the circumstances and only a brief hearing should be necessary.
1987 Amendment
The amendments are technical. No substantive change is intended.
1993 Amendment
Subdivision (a). Through the addition of paragraphs (1)-(4), this subdivision imposes on parties a duty to disclose, without
awaiting formal discovery requests, certain basic information that is needed in most cases to prepare for trial or make an
informed decision about settlement. The rule requires all parties (1) early in the case to exchange information regarding potential
witnesses, documentary evidence, damages, and insurance, (2) at an appropriate time during the discovery period to identify
expert witnesses and provide a detailed written statement of the testimony that may be offered at trial through specially retained
experts, and (3) as the trial date approaches to identify the particular evidence that may be offered at trial. The enumeration
in Rule 26(a) of items to be disclosed does not prevent a court from requiring by order or local rule that the parties disclose
additional information without a discovery request. Nor are parties precluded from using traditional discovery methods to obtain
further information regarding these matters, as for example asking an expert during a deposition about testimony given in other
litigation beyond the four-year period specified in Rule 26(a)(2)(B).
A major purpose of the revision is to accelerate the exchange of basic information about the case and to eliminate the paper
work involved in requesting such information, and the rule should be applied in a manner to achieve those objectives. The
concepts of imposing a duty of disclosure were set forth in Brazil, The Adversary Character of Civil Discovery: A Critique and
Proposals for Change, 31 Vand.L.Rev. 1348 (1978), and Schwarzer, The Federal Rules, the Adversary Process, and Discovery
Reform, 50 U.Pitt.L.Rev. 703, 721-23 (1989).
The rule is based upon the experience of district courts that have required disclosure of some of this information through
local rules, court-approved standard interrogatories, and standing orders. Most have required pretrial disclosure of the kind
of information described in Rule 26(a)(3). Many have required written reports from experts containing information like that
specified in Rule 26(a)(2)(B). While far more limited, the experience of the few state and federal courts that have required prediscovery exchange of core information such as is contemplated in Rule 26(a)(1) indicates that savings in time and expense can
be achieved, particularly if the litigants meet and discuss the issues in the case as a predicate for this exchange and if a judge
supports the process, as by using the results to guide further proceedings in the case. Courts in Canada and the United Kingdom
have for many years required disclosure of certain information without awaiting a request from an adversary.
Paragraph (1). As the functional equivalent of court-ordered interrogatories, this paragraph requires early disclosure, without
need for any request, of four types of information that have been customarily secured early in litigation through formal discovery.
The introductory clause permits the court, by local rule, to exempt all or particular types of cases from these disclosure
requirement [sic] or to modify the nature of the information to be disclosed. It is expected that courts would, for example,
exempt cases like Social Security reviews and government collection cases in which discovery would not be appropriate or
would be unlikely. By order the court may eliminate or modify the disclosure requirements in a particular case, and similarly
the parties, unless precluded by order or local rule, can stipulate to elimination or modification of the requirements for that case.
The disclosure obligations specified in paragraph (1) will not be appropriate for all cases, and it is expected that changes in
these obligations will be made by the court or parties when the circumstances warrant.
Authorization of these local variations is, in large measure, included in order to accommodate the Civil Justice Reform Act of
1990, which implicitly directs districts to experiment during the study period with differing procedures to reduce the time and
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expense of civil litigation. The civil justice delay and expense reduction plans adopted by the courts under the Act differ as to
the type, form, and timing of disclosures required. Section 105(c)(1) of the Act calls for a report by the Judicial Conference to
Congress by December 31, 1995, comparing experience in twenty of these courts; and section 105(c)(2)(B) contemplates that
some changes in the Rules may then be needed. While these studies may indicate the desirability of further changes in Rule
26(a)(1), these changes probably could not become effective before December 1998 at the earliest. In the meantime, the present
revision puts in place a series of disclosure obligations that, unless a court acts affirmatively to impose other requirements or
indeed to reject all such requirements for the present, are designed to eliminate certain discovery, help focus the discovery that
is needed, and facilitate preparation for trial or settlement.
Subparagraph (A) requires identification of all persons who, based on the investigation conducted thus far, are likely to have
discoverable information relevant to the factual disputes between the parties. All persons with such information should be
disclosed, whether or not their testimony will be supportive of the position of the disclosing party. As officers of the court,
counsel are expected to disclose the identity of those persons who may be used by them as witnesses or who, if their potential
testimony were known, might reasonably be expected to be deposed or called as a witness by any of the other parties. Indicating
briefly the general topics on which such persons have information should not be burdensome, and will assist other parties in
deciding which depositions will actually be needed.
Subparagraph (B) is included as a substitute for the inquiries routinely made about the existence and location of documents and
other tangible things in the possession, custody, or control of the disclosing party. Although, unlike subdivision (a)(3)(C), an
itemized listing of each exhibit is not required, the disclosure should describe and categorize, to the extent identified during the
initial investigation, the nature and location of potentially relevant documents and records, including computerized data and
other electronically-recorded information, sufficiently to enable opposing parties (1) to make an informed decision concerning
which documents might need to be examined, at least initially, and (2) to frame their document requests in a manner likely
to avoid squabbles resulting from the wording of the requests. As with potential witnesses, the requirement for disclosure of
documents applies to all potentially relevant items then known to the party, whether or not supportive of its contentions in
the case.
Unlike subparagraphs (C) and (D), subparagraph (B) does not require production of any documents. Of course, in cases involving
few documents a disclosing party may prefer to provide copies of the documents rather than describe them, and the rule is written
to afford this option to the disclosing party. If, as will be more typical, only the description is provided, the other parties are
expected to obtain the documents desired by proceeding under Rule 34 or through informal requests. The disclosing party does
not, by describing documents under subparagraph (B), waive its right to object to production on the basis of privilege or work
product protection, or to assert that the documents are not sufficiently relevant to justify the burden or expense of production.
The initial disclosure requirements of subparagraphs (A) and (B) are limited to identification of potential evidence “relevant
to disputed facts alleged with particularity in the pleadings.” There is no need for a party to identify potential evidence with
respect to allegations that are admitted. Broad, vague, and conclusory allegations sometimes tolerated in notice pleading--for
example, the assertion that a product with many component parts is defective in some unspecified manner--should not impose
upon responding parties the obligation at that point to search for and identify all persons possibly involved in, or all documents
affecting, the design, manufacture, and assembly of the product. The greater the specificity and clarity of the allegations in
the pleadings, the more complete should be the listing of potential witnesses and types of documentary evidence. Although
paragraphs (1)(A) and (1)(B) by their terms refer to the factual disputes defined in the pleadings, the rule contemplates that these
issues would be informally refined and clarified during the meeting of the parties under subdivision (f) and that the disclosure
obligations would be adjusted in the light of these discussions. The disclosure requirements should, in short, be applied with
common sense in light of the principles of Rule 1, keeping in mind the salutary purposes that the rule is intended to accomplish.
The litigants should not indulge in gamesmanship with respect to the disclosure obligations.
Subparagraph (C) imposes a burden of disclosure that includes the functional equivalent of a standing Request for Production
under Rule 34. A party claiming damages or other monetary relief must, in addition to disclosing the calculation of such
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damages, make available the supporting documents for inspection and copying as if a request for such materials had been made
under Rule 34. This obligation applies only with respect to documents then reasonably available to it and not privileged or
protected as work product. Likewise, a party would not be expected to provide a calculation of damages which, as in many
patent infringement actions, depends on information in the possession of another party or person.
Subparagraph (D) replaces subdivision (b)(2) of Rule 26, and provides that liability insurance policies be made available for
inspection and copying. The last two sentences of that subdivision have been omitted as unnecessary, not to signify any change
of law. The disclosure of insurance information does not thereby render such information admissible in evidence. See Rule 411,
Federal Rules of Evidence. Nor does subparagraph (D) require disclosure of applications for insurance, though in particular
cases such information may be discoverable in accordance with revised subdivision (a)(5).
Unless the court directs a different time, the disclosures required by subdivision (a)(1) are to be made at or within 10 days
after the meeting of the parties under subdivision (f). One of the purposes of this meeting is to refine the factual disputes with
respect to which disclosures should be made under paragraphs (1)(A) and (1)(B), particularly if an answer has not been filed
by a defendant, or, indeed, to afford the parties an opportunity to modify by stipulation the timing or scope of these obligations.
The time of this meeting is generally left to the parties provided it is held at least 14 days before a scheduling conference is
held or before a scheduling order is due under Rule 16(b). In cases in which no scheduling conference is held, this will mean
that the meeting must ordinarily be held within 75 days after a defendant has first appeared in the case and hence that the initial
disclosures would be due no later than 85 days after the first appearance of a defendant.
Before making its disclosures, a party has the obligation under subdivision (g)(1) to make a reasonable inquiry into the facts
of the case. The rule does not demand an exhaustive investigation at this stage of the case, but one that is reasonable under
the circumstances, focusing on the facts that are alleged with particularity in the pleadings. The type of investigation that can
be expected at this point will vary based upon such factors as the number and complexity of the issues; the location, nature,
number, and availability of potentially relevant witnesses and documents; the extent of past working relationships between the
attorney and the client, particularly in handling related or similar litigation; and of course how long the party has to conduct
an investigation, either before or after filing of the case. As provided in the last sentence of subdivision (a)(1), a party is not
excused from the duty of disclosure merely because its investigation is incomplete. The party should make its initial disclosures
based on the pleadings and the information then reasonably available to it. As its investigation continues and as the issues in
the pleadings are clarified, it should supplement its disclosures as required by subdivision (e)(1). A party is not relieved from
its obligation of disclosure merely because another party has not made its disclosures or has made an inadequate disclosure.
It will often be desirable, particularly if the claims made in the complaint are broadly stated, for the parties to have their Rule
26(f) meeting early in the case, perhaps before a defendant has answered the complaint or had time to conduct other than a
cursory investigation. In such circumstances, in order to facilitate more meaningful and useful initial disclosures, they can and
should stipulate to a period of more than 10 days after the meeting in which to make these disclosures, at least for defendants
who had no advance notice of the potential litigation. A stipulation at an early meeting affording such a defendant at least 60
days after receiving the complaint in which to make its disclosures under subdivision (a)(1)--a period that is two weeks longer
than the time formerly specified for responding to interrogatories served with a complaint--should be adequate and appropriate
in most cases.
Paragraph (2). This paragraph imposes an additional duty to disclose information regarding expert testimony sufficiently in
advance of trial that opposing parties have a reasonable opportunity to prepare for effective cross examination and perhaps
arrange for expert testimony from other witnesses. Normally the court should prescribe a time for these disclosures in a
scheduling order under Rule 16(b), and in most cases the party with the burden of proof on an issue should disclose its expert
testimony on that issue before other parties are required to make their disclosures with respect to that issue. In the absence of
such a direction, the disclosures are to be made by all parties at least 90 days before the trial date or the date by which the case
is to be ready for trial, except that an additional 30 days is allowed (unless the court specifies another time) for disclosure of
expert testimony to be used solely to contradict or rebut the testimony that may be presented by another party's expert. For a
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discussion of procedures that have been used to enhance the reliability of expert testimony, see M. Graham, Expert Witness
Testimony and the Federal Rules of Evidence: Insuring Adequate Assurance of Trustworthiness, 1986 U.Ill.L.Rev. 90.
Paragraph (2)(B) requires that persons retained or specially employed to provide expert testimony, or whose duties as an
employee of the party regularly involve the giving of expert testimony, must prepare a detailed and complete written report,
stating the testimony the witness is expected to present during direct examination, together with the reasons therefor. The
information disclosed under the former rule in answering interrogatories about the “substance” of expert testimony was
frequently so sketchy and vague that it rarely dispensed with the need to depose the expert and often was even of little help in
preparing for a deposition of the witness. Revised Rule 37(c)(1) provides an incentive for full disclosure; namely, that a party
will not ordinarily be permitted to use on direct examination any expert testimony not so disclosed. Rule 26(a)(2)(B) does not
preclude counsel from providing assistance to experts in preparing the reports, and indeed, with experts such as automobile
mechanics, this assistance may be needed. Nevertheless, the report, which is intended to set forth the substance of the direct
examination, should be written in a manner that reflects the testimony to be given by the witness and it must be signed by
the witness.
The report is to disclose the data and other information considered by the expert and any exhibits or charts that summarize
or support the expert's opinions. Given this obligation of disclosure, litigants should no longer be able to argue that materials
furnished to their experts to be used in forming their opinions--whether or not ultimately relied upon by the expert--are privileged
or otherwise protected from disclosure when such persons are testifying or being deposed.
Revised subdivision (b)(4)(A) authorizes the deposition of expert witnesses. Since depositions of experts required to prepare a
written report may be taken only after the report has been served, the length of the deposition of such experts should be reduced,
and in many cases the report may eliminate the need for a deposition. Revised subdivision (e)(1) requires disclosure of any
material changes made in the opinions of an expert from whom a report is required, whether the changes are in the written
report or in testimony given at a deposition.
For convenience, this rule and revised Rule 30 continue to use the term “expert” to refer to those persons who will testify under
Rule 702 of the Federal Rules of Evidence with respect to scientific, technical, and other specialized matters. The requirement
of a written report in paragraph (2)(B), however, applies only to those experts who are retained or specially employed to provide
such testimony in the case or whose duties as an employee of a party regularly involve the giving of such testimony. A treating
physician, for example, can be deposed or called to testify at trial without any requirement for a written report. By local rule,
order, or written stipulation, the requirement of a written report may be waived for particular experts or imposed upon additional
persons who will provide opinions under Rule 702.
Paragraph (3). This paragraph imposes an additional duty to disclose, without any request, information customarily needed
in final preparation for trial. These disclosures are to be made in accordance with schedules adopted by the court under Rule
16(b) or by special order. If no such schedule is directed by the court, the disclosures are to be made at least 30 days before
commencement of the trial. By its terms, rule 26(a)(3) does not require disclosure of evidence to be used solely for impeachment
purposes; however, disclosure of such evidence--as well as other items relating to conduct of trial--may be required by local
rule or a pretrial order.
Subparagraph (A) requires the parties to designate the persons whose testimony they may present as substantive evidence at
trial, whether in person or by deposition. Those who will probably be called as witnesses should be listed separately from
those who are not likely to be called but who are being listed in order to preserve the right to do so if needed because of
developments during trial. Revised Rule 37(c)(1) provides that only persons so listed may be used at trial to present substantive
evidence. This restriction does not apply unless the omission was “without substantial justification” and hence would not bar
an unlisted witness if the need for such testimony is based upon developments during trial that could not reasonably have been
anticipated--e.g., a change of testimony.
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Listing a witness does not obligate the party to secure the attendance of the person at trial, but should preclude the party from
objecting if the person is called to testify by another party who did not list the person as a witness.
Subparagraph (B) requires the party to indicate which of these potential witnesses will be presented by deposition at trial.
A party expecting to use at trial a deposition not recorded by stenographic means is required by revised Rule 32 to provide
the court with a transcript of the pertinent portions of such depositions. This rule requires that copies of the transcript of a
nonstenographic deposition be provided to other parties in advance of trial for verification, an obvious concern since counsel
often utilize their own personnel to prepare transcripts from audio or video tapes. By order or local rule, the court may require
that parties designate the particular portions of stenographic depositions to be used at trial.
Subparagraph (C) requires disclosure of exhibits, including summaries (whether to be offered in lieu of other documentary
evidence or to be used as an aid in understanding such evidence), that may be offered as substantive evidence. The rule requires
a separate listing of each such exhibit, though it should permit voluminous items of a similar or standardized character to be
described by meaningful categories. For example, unless the court has otherwise directed, a series of vouchers might be shown
collectively as a single exhibit with their starting and ending dates. As with witnesses, the exhibits that will probably be offered
are to be listed separately from those which are unlikely to be offered but which are listed in order to preserve the right to do
so if needed because of developments during trial. Under revised Rule 37(c)(1) the court can permit use of unlisted documents
the need for which could not reasonably have been anticipated in advance of trial.
Upon receipt of these final pretrial disclosures, other parties have 14 days (unless a different time is specified by the court)
to disclose any objections they wish to preserve to the usability of the deposition testimony or to the admissibility of the
documentary evidence (other than under Rules 402 and 403 of the Federal Rules of Evidence). Similar provisions have become
commonplace either in pretrial orders or by local rules, and significantly expedite the presentation of evidence at trial, as well
as eliminate the need to have available witnesses to provide “foundation” testimony for most items of documentary evidence.
The listing of a potential objection does not constitute the making of that objection or require the court to rule on the objection;
rather, it preserves the right of the party to make the objection when and as appropriate during trial. The court may, however,
elect to treat the listing as a motion “in limine” and rule upon the objections in advance of trial to the extent appropriate.
The time specified in the rule for the final pretrial disclosures is relatively close to the trial date. The objective is to eliminate
the time and expense in making these disclosures of evidence and objections in those cases that settle shortly before trial, while
affording a reasonable time for final preparation for trial in those cases that do not settle. In many cases, it will be desirable for
the court in a scheduling or pretrial order to set an earlier time for disclosures of evidence and provide more time for disclosing
potential objections.
Paragraph (4). This paragraph prescribes the form of disclosures. A signed written statement is required, reminding the parties
and counsel of the solemnity of the obligations imposed; and the signature on the initial or pretrial disclosure is a certification
under subdivision (g)(1) that it is complete and correct as of the time when made. Consistent with Rule 5(d), these disclosures
are to be filed with the court unless otherwise directed. It is anticipated that many courts will direct that expert reports required
under paragraph (2)(B) not be filed until needed in connection with a motion or for trial.
Paragraph (5). This paragraph is revised to take note of the availability of revised Rule 45 for inspection from non-parties of
documents and premises without the need for a deposition.
Subdivision (b). This subdivision is revised in several respects. First, former paragraph (1) is subdivided into two paragraphs
for ease of reference and to avoid renumbering of paragraphs (3) and (4). Textual changes are then made in new paragraph
(2) to enable the court to keep tighter rein on the extent of discovery. The information explosion of recent decades has greatly
increased both the potential cost of wide-ranging discovery and the potential for discovery to be used as an instrument for delay
or oppression. Amendments to Rules 30, 31, and 33 place presumptive limits on the number of depositions and interrogatories,
subject to leave of court to pursue additional discovery. The revisions in Rule 26(b)(2) are intended to provide the court with
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broader discretion to impose additional restrictions on the scope and extent of discovery and to authorize courts that develop case
tracking systems based on the complexity of cases to increase or decrease by local rule the presumptive number of depositions
and interrogatories allowed in particular types or classifications of cases. The revision also dispels any doubt as to the power
of the court to impose limitations on the length of depositions under Rule 30 or on the number of requests for admission under
Rule 36.
Second, former paragraph (2), relating to insurance, has been relocated as part of the required initial disclosures under
subdivision (a)(1)(D), and revised to provide for disclosure of the policy itself.
Third, paragraph (4)(A) is revised to provide that experts who are expected to be witnesses will be subject to deposition prior
to trial, conforming the norm stated in the rule to the actual practice followed in most courts, in which depositions of experts
have become standard. Concerns regarding the expense of such depositions should be mitigated by the fact that the expert's
fees for the deposition will ordinarily be borne by the party taking the deposition. The requirement under subdivision (a)(2)
(B) of a complete and detailed report of the expected testimony of certain forensic experts may, moreover, eliminate the need
for some such depositions or at least reduce the length of the depositions. Accordingly, the deposition of an expert required by
subdivision (a)(2)(B) to provide a written report may be taken only after the report has been served.
Paragraph (4)(C), bearing on compensation of experts, is revised to take account of the changes in paragraph (4)(A).
Paragraph (5) is a new provision. A party must notify other parties if it is withholding materials otherwise subject to disclosure
under the rule or pursuant to a discovery request because it is asserting a claim of privilege or work product protection. To
withhold materials without such notice is contrary to the rule, subjects the party to sanctions under Rule 37(b)(2), and may be
viewed as a waiver of the privilege or protection.
The party must also provide sufficient information to enable other parties to evaluate the applicability of the claimed privilege
or protection. Although the person from whom the discovery is sought decides whether to claim a privilege or protection, the
court ultimately decides whether, if this claim is challenged, the privilege or protection applies. Providing information pertinent
to the applicability of the privilege or protection should reduce the need for in camera examination of the documents.
The rule does not attempt to define for each case what information must be provided when a party asserts a claim of privilege
or work product protection. Details concerning time, persons, general subject matter, etc., may be appropriate if only a few
items are withheld, but may be unduly burdensome when voluminous documents are claimed to be privileged or protected,
particularly if the items can be described by categories. A party can seek relief through a protective order under subdivision
(c) if compliance with the requirement for providing this information would be an unreasonable burden. In rare circumstances
some of the pertinent information affecting applicability of the claim, such as the identity of the client, may itself be privileged;
the rule provides that such information need not be disclosed.
The obligation to provide pertinent information concerning withheld privileged materials applies only to items “otherwise
discoverable.” If a broad discovery request is made--for example, for all documents of a particular type during a twenty year
period--and the responding party believes in good faith that production of documents for more than the past three years would
be unduly burdensome, it should make its objection to the breadth of the request and, with respect to the documents generated
in that three year period, produce the unprivileged documents and describe those withheld under the claim of privilege. If the
court later rules that documents for a seven year period are properly discoverable, the documents for the additional four years
should then be either produced (if not privileged) or described (if claimed to be privileged).
Subdivision (c). The revision requires that before filing a motion for a protective order the movant must confer--either in person
or by telephone--with the other affected parties in a good faith effort to resolve the discovery dispute without the need for court
intervention. If the movant is unable to get opposing parties even to discuss the matter, the efforts in attempting to arrange such
a conference should be indicated in the certificate.
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Subdivision (d). This subdivision is revised to provide that formal discovery--as distinguished from interviews of potential
witnesses and other informal discovery--not commence until the parties have met and conferred as required by subdivision (f).
Discovery can begin earlier if authorized under Rule 30(a)(2)(C) (deposition of person about to leave the country) or by local
rule, order, or stipulation. This will be appropriate in some cases, such as those involving requests for a preliminary injunction
or motions challenging personal jurisdiction. If a local rule exempts any types of cases in which discovery may be needed from
the requirement of a meeting under Rule 26(f), it should specify when discovery may commence in those cases.
The meeting of counsel is to take place as soon as practicable and in any event at least 14 days before the date of the scheduling
conference under Rule 16(b) or the date a scheduling order is due under Rule 16(b). The court can assure that discovery is not
unduly delayed either by entering a special order or by setting the case for a scheduling conference.
Subdivision (e). This subdivision is revised to provide that the requirement for supplementation applies to all disclosures
required by subdivisions (a)(1)-(3). Like the former rule, the duty, while imposed on a “party,” applies whether the corrective
information is learned by the client or by the attorney. Supplementations need not be made as each new item of information is
learned but should be made at appropriate intervals during the discovery period, and with special promptness as the trial date
approaches. It may be useful for the scheduling order to specify the time or times when supplementations should be made.
The revision also clarifies that the obligation to supplement responses to formal discovery requests applies to interrogatories,
requests for production, and requests for admissions, but not ordinarily to deposition testimony. However, with respect to experts
from whom a written report is required under subdivision (a)(2)(B), changes in the opinions expressed by the expert whether
in the report or at a subsequent deposition are subject to a duty of supplemental disclosure under subdivision (e)(1).
The obligation to supplement disclosures and discovery responses applies whenever a party learns that its prior disclosures or
responses are in some material respect incomplete or incorrect. There is, however, no obligation to provide supplemental or
corrective information that has been otherwise made known to the parties in writing or during the discovery process, as when
a witness not previously disclosed is identified during the taking of a deposition or when an expert during a deposition corrects
information contained in an earlier report.
Subdivision (f). This subdivision was added in 1980 to provide a party threatened with abusive discovery with a special means
for obtaining judicial intervention other than through discrete motions under Rules 26(c) and 37(a). The amendment envisioned
a two-step process: first, the parties would attempt to frame a mutually agreeable plan; second, the court would hold a “discovery
conference” and then enter an order establishing a schedule and limitations for the conduct of discovery. It was contemplated
that the procedure, an elective one triggered on request of a party, would be used in special cases rather than as a routine matter.
As expected, the device has been used only sparingly in most courts, and judicial controls over the discovery process have
ordinarily been imposed through scheduling orders under Rule 16(b) or through rulings on discovery motions.
The provisions relating to a conference with the court are removed from subdivision (f). This change does not signal any
lessening of the importance of judicial supervision. Indeed, there is a greater need for early judicial involvement to consider
the scope and timing of the disclosure requirements of Rule 26(a) and the presumptive limits on discovery imposed under these
rules or by local rules. Rather, the change is made because the provisions addressing the use of conferences with the court to
control discovery are more properly included in Rule 16, which is being revised to highlight the court's powers regarding the
discovery process.
The desirability of some judicial control of discovery can hardly be doubted. Rule 16, as revised, requires that the court set a
time for completion of discovery and authorizes various other orders affecting the scope, timing, and extent of discovery and
disclosures. Before entering such orders, the court should consider the views of the parties, preferably by means of a conference,
but at the least through written submissions. Moreover, it is desirable that the parties' proposals regarding discovery be developed
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through a process where they meet in person, informally explore the nature and basis of the issues, and discuss how discovery
can be conducted most efficiently and economically.
As noted above, former subdivision (f) envisioned the development of proposed discovery plans as an optional procedure to be
used in relatively few cases. The revised rule directs that in all cases not exempted by local rule or special order the litigants must
meet in person and plan for discovery. Following this meeting, the parties submit to the court their proposals for a discovery plan
and can begin formal discovery. Their report will assist the court in seeing that the timing and scope of disclosures under revised
Rule 26(a) and the limitations on the extent of discovery under these rules and local rules are tailored to the circumstances of
the particular case.
To assure that the court has the litigants' proposals before deciding on a scheduling order and that the commencement of
discovery is not delayed unduly, the rule provides that the meeting of the parties take place as soon as practicable and in any
event at least 14 days before a scheduling conference is held or before a scheduling order is due under Rule 16(b). (Rule 16(b)
requires that a scheduling order be entered within 90 days after the first appearance of a defendant or, if earlier, within 120
days after the complaint has been served on any defendant.) The obligation to participate in the planning process is imposed
on all parties that have appeared in the case, including defendants who, because of a pending Rule 12 motion, may not have
yet filed an answer in the case. Each such party should attend the meeting, either through one of its attorneys or in person if
unrepresented. If more parties are joined or appear after the initial meeting, an additional meeting may be desirable.
Subdivision (f) describes certain matters that should be accomplished at the meeting and included in the proposed discovery
plan. This listing does not exclude consideration of other subjects, such as the time when any dispositive motions should be
filed and when the case should be ready for trial.
The parties are directed under subdivision (a)(1) to make the disclosures required by that subdivision at or within 10 days after
this meeting. In many cases the parties should use the meeting to exchange, discuss, and clarify their respective disclosures.
In other cases, it may be more useful if the disclosures are delayed until after the parties have discussed at the meeting the
claims and defenses in order to define the issues with respect to which the initial disclosures should be made. As discussed in
the Notes to subdivision (a)(1), the parties may also need to consider whether a stipulation extending this 10-day period would
be appropriate, as when a defendant would otherwise have less than 60 days after being served in which to make its initial
disclosure. The parties should also discuss at the meeting what additional information, although not subject to the disclosure
requirements, can be made available informally without the necessity for formal discovery requests.
The report is to be submitted to the court within 10 days after the meeting and should not be difficult to prepare. In most cases
counsel should be able to agree that one of them will be responsible for its preparation and submission to the court. Form 35
has been added in the Appendix to the Rules, both to illustrate the type of report that is contemplated and to serve as a checklist
for the meeting.
The litigants are expected to attempt in good faith to agree on the contents of the proposed discovery plan. If they cannot agree
on all aspects of the plan, their report to the court should indicate the competing proposals of the parties on those items, as well
as the matters on which they agree. Unfortunately, there may be cases in which, because of disagreements about time or place
or for other reasons, the meeting is not attended by all parties or, indeed, no meeting takes place. In such situations, the report-or reports--should describe the circumstances and the court may need to consider sanctions under Rule 37(g).
By local rule or special order, the court can exempt particular cases or types of cases from the meet-and-confer requirement of
subdivision (f). In general this should include any types of cases which are exempted by local rule from the requirement for
a scheduling order under Rule 16(b), such as cases in which there will be no discovery (e.g., bankruptcy appeals and reviews
of social security determinations). In addition, the court may want to exempt cases in which discovery is rarely needed (e.g.,
government collection cases and proceedings to enforce administrative summonses) or in which a meeting of the parties might
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be impracticable (e.g., actions by unrepresented prisoners). Note that if a court exempts from the requirements for a meeting
any types of cases in which discovery may be needed, it should indicate when discovery may commence in those cases.
Subdivision (g). Paragraph (1) is added to require signatures on disclosures, a requirement that parallels the provisions of
paragraph (2) with respect to discovery requests, responses, and objections. The provisions of paragraph (3) have been modified
to be consistent with Rules 37(a)(4) and 37(c)(1); in combination, these rules establish sanctions for violation of the rules
regarding disclosures and discovery matters. Amended Rule 11 no longer applies to such violations.
2000 Amendment
Purposes of amendments. The Rule 26(a)(1) initial disclosure provisions are amended to establish a nationally uniform
practice. The scope of the disclosure obligation is narrowed to cover only information that the disclosing party may use to
support its position. In addition, the rule exempts specified categories of proceedings from initial disclosure, and permits a party
who contends that disclosure is not appropriate in the circumstances of the case to present its objections to the court, which
must then determine whether disclosure should be made. Related changes are made in Rules 26(d) and (f).
The initial disclosure requirements added by the 1993 amendments permitted local rules directing that disclosure would not be
required or altering its operation. The inclusion of the “opt out” provision reflected the strong opposition to initial disclosure
felt in some districts, and permitted experimentation with differing disclosure rules in those districts that were favorable to
disclosure. The local option also recognized that--partly in response to the first publication in 1991 of a proposed disclosure
rule--many districts had adopted a variety of disclosure programs under the aegis of the Civil Justice Reform Act. It was hoped
that developing experience under a variety of disclosure systems would support eventual refinement of a uniform national
disclosure practice. In addition, there was hope that local experience could identify categories of actions in which disclosure
is not useful.
A striking array of local regimes in fact emerged for disclosure and related features introduced in 1993. See D. Stienstra,
Implementation of Disclosure in United States District Courts, With Specific Attention to Courts' Responses to Selected
Amendments to Federal Rule of Civil Procedure 26 (Federal Judicial Center, March 30, 1998) (describing and categorizing
local regimes). In its final report to Congress on the CJRA experience, the Judicial Conference recommended reexamination
of the need for national uniformity, particularly in regard to initial disclosure. Judicial Conference, Alternative Proposals for
Reduction of Cost and Delay: Assessment of Principles, Guidelines and Techniques, 175 F.R.D. 62, 98 (1997).
At the Committee's request, the Federal Judicial Center undertook a survey in 1997 to develop information on current disclosure
and discovery practices. See T. Willging, J. Shapard, D. Stienstra & D. Miletich, Discovery and Disclosure Practice, Problems,
and Proposals for Change (Federal Judicial Center, 1997). In addition, the Committee convened two conferences on discovery
involving lawyers from around the country and received reports and recommendations on possible discovery amendments from
a number of bar groups. Papers and other proceedings from the second conference are published in 39 Boston Col. L. Rev.
517-840 (1998).
The Committee has discerned widespread support for national uniformity. Many lawyers have experienced difficulty in coping
with divergent disclosure and other practices as they move from one district to another. Lawyers surveyed by the Federal
Judicial Center ranked adoption of a uniform national disclosure rule second among proposed rule changes (behind increased
availability of judges to resolve discovery disputes) as a means to reduce litigation expenses without interfering with fair
outcomes. Discovery and Disclosure Practice, supra, at 44-45. National uniformity is also a central purpose of the Rules
Enabling Act of 1934, as amended, 28 U.S.C. §§ 2072-2077.
These amendments restore national uniformity to disclosure practice. Uniformity is also restored to other aspects of discovery
by deleting most of the provisions authorizing local rules that vary the number of permitted discovery events or the length of
depositions. Local rule options are also deleted from Rules 26(d) and (f).

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

34

Rule 26. Duty to Disclose; General Provisions Governing Discovery..., FRCP Rule 26

Previous View

Subdivision (a)(1). The amendments remove the authority to alter or opt out of the national disclosure requirements by local
rule, invalidating not only formal local rules but also informal “standing” orders of an individual judge or court that purport
to create exemptions from--or limit or expand--the disclosure provided under the national rule. See Rule 83. Case-specific
orders remain proper, however, and are expressly required if a party objects that initial disclosure is not appropriate in the
circumstances of the action. Specified categories of proceedings are excluded from initial disclosure under subdivision (a)(1)
(E). In addition, the parties can stipulate to forgo disclosure, as was true before. But even in a case excluded by subdivision (a)
(1)(E) or in which the parties stipulate to bypass disclosure, the court can order exchange of similar information in managing
the action under Rule 16.
The initial disclosure obligation of subdivisions (a)(1)(A) and (B) has been narrowed to identification of witnesses and
documents that the disclosing party may use to support its claims or defenses. “Use” includes any use at a pretrial conference, to
support a motion, or at trial. The disclosure obligation is also triggered by intended use in discovery, apart from use to respond
to a discovery request; use of a document to question a witness during a deposition is a common example. The disclosure
obligation attaches both to witnesses and documents a party intends to use and also to witnesses and to documents the party
intends to use if--in the language of Rule 26(a)(3)--“the need arises.”
A party is no longer obligated to disclose witnesses or documents, whether favorable or unfavorable, that it does not intend
to use. The obligation to disclose information the party may use connects directly to the exclusion sanction of Rule 37(c)(1).
Because the disclosure obligation is limited to material that the party may use, it is no longer tied to particularized allegations in
the pleadings. Subdivision (e)(1), which is unchanged, requires supplementation if information later acquired would have been
subject to the disclosure requirement. As case preparation continues, a party must supplement its disclosures when it determines
that it may use a witness or document that it did not previously intend to use.
The disclosure obligation applies to “claims and defenses,” and therefore requires a party to disclose information it may use to
support its denial or rebuttal of the allegations, claim, or defense of another party. It thereby bolsters the requirements of Rule
11(b)(4), which authorizes denials “warranted on the evidence,” and disclosure should include the identity of any witness or
document that the disclosing party may use to support such denials.
Subdivision (a)(3) presently excuses pretrial disclosure of information solely for impeachment. Impeachment information is
similarly excluded from the initial disclosure requirement.
Subdivisions (a)(1)(C) and (D) are not changed. Should a case be exempted from initial disclosure by Rule 26(a)(1)(E) or by
agreement or order, the insurance information described by subparagraph (D) should be subject to discovery, as it would have
been under the principles of former Rule 26(b)(2), which was added in 1970 and deleted in 1993 as redundant in light of the
new initial disclosure obligation.
New subdivision (a)(1)(E) excludes eight specified categories of proceedings from initial disclosure. The objective of this listing
is to identify cases in which there is likely to be little or no discovery, or in which initial disclosure appears unlikely to contribute
to the effective development of the case. The list was developed after a review of the categories excluded by local rules in
various districts from the operation of Rule 16(b) and the conference requirements of subdivision (f). Subdivision (a)(1)(E)
refers to categories of “proceedings” rather than categories of “actions” because some might not properly be labeled “actions.”
Case designations made by the parties or the clerk's office at the time of filing do not control application of the exemptions.
The descriptions in the rule are generic and are intended to be administered by the parties--and, when needed, the courts--with
the flexibility needed to adapt to gradual evolution in the types of proceedings that fall within these general categories. The
exclusion of an action for review on an administrative record, for example, is intended to reach a proceeding that is framed as
an “appeal” based solely on an administrative record. The exclusion should not apply to a proceeding in a form that commonly
permits admission of new evidence to supplement the record. Item (vii), excluding a proceeding ancillary to proceedings in
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other courts, does not refer to bankruptcy proceedings; application of the Civil Rules to bankruptcy proceedings is determined
by the Bankruptcy Rules.
Subdivision (a)(1)(E) is likely to exempt a substantial proportion of the cases in most districts from the initial disclosure
requirement. Based on 1996 and 1997 case filing statistics, Federal Judicial Center staff estimate that, nationwide, these
categories total approximately one-third of all civil filings.
The categories of proceedings listed in subdivision (a)(1)(E) are also exempted from the subdivision (f) conference requirement
and from the subdivision (d) moratorium on discovery. Although there is no restriction on commencement of discovery in these
cases, it is not expected that this opportunity will often lead to abuse since there is likely to be little or no discovery in most
such cases. Should a defendant need more time to respond to discovery requests filed at the beginning of an exempted action,
it can seek relief by motion under Rule 26(c) if the plaintiff is unwilling to defer the due date by agreement.
Subdivision (a)(1)(E)'s enumeration of exempt categories is exclusive. Although a case-specific order can alter or excuse initial
disclosure, local rules or “standing” orders that purport to create general exemptions are invalid. See Rule 83.
The time for initial disclosure is extended to 14 days after the subdivision (f) conference unless the court orders otherwise.
This change is integrated with corresponding changes requiring that the subdivision (f) conference be held 21 days before the
Rule 16(b) scheduling conference or scheduling order, and that the report on the subdivision (f) conference be submitted to the
court 14 days after the meeting. These changes provide a more orderly opportunity for the parties to review the disclosures, and
for the court to consider the report. In many instances, the subdivision (f) conference and the effective preparation of the case
would benefit from disclosure before the conference, and earlier disclosure is encouraged.
The presumptive disclosure date does not apply if a party objects to initial disclosure during the subdivision (f) conference and
states its objection in the subdivision (f) discovery plan. The right to object to initial disclosure is not intended to afford parties
an opportunity to “opt out” of disclosure unilaterally. It does provide an opportunity for an objecting party to present to the
court its position that disclosure would be “inappropriate in the circumstances of the action.” Making the objection permits the
objecting party to present the question to the judge before any party is required to make disclosure. The court must then rule
on the objection and determine what disclosures--if any--should be made. Ordinarily, this determination would be included in
the Rule 16(b) scheduling order, but the court could handle the matter in a different fashion. Even when circumstances warrant
suspending some disclosure obligations, others--such as the damages and insurance information called for by subdivisions (a)
(1)(C) and (D)--may continue to be appropriate.
The presumptive disclosure date is also inapplicable to a party who is “first served or otherwise joined” after the subdivision (f)
conference. This phrase refers to the date of service of a claim on a party in a defensive posture (such as a defendant or thirdparty defendant), and the date of joinder of a party added as a claimant or an intervenor. Absent court order or stipulation, a new
party has 30 days in which to make its initial disclosures. But it is expected that later-added parties will ordinarily be treated
the same as the original parties when the original parties have stipulated to forgo initial disclosure, or the court has ordered
disclosure in a modified form.
Subdivision (a)(3). The amendment to Rule 5(d) forbids filing disclosures under subdivisions (a)(1) and (a)(2) until they are
used in the proceeding, and this change is reflected in an amendment to subdivision (a)(4). Disclosures under subdivision (a)(3),
however, may be important to the court in connection with the final pretrial conference or otherwise in preparing for trial. The
requirement that objections to certain matters be filed points up the court's need to be provided with these materials. Accordingly,
the requirement that subdivision (a)(3) materials be filed has been moved from subdivision (a)(4) to subdivision (a)(3), and it
has also been made clear that they--and any objections--should be filed “promptly.”
Subdivision (a)(4). The filing requirement has been removed from this subdivision. Rule 5(d) has been amended to provide
that disclosures under subdivisions (a)(1) and (a)(2) must not be filed until used in the proceeding. Subdivision (a)(3) has been
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amended to require that the disclosures it directs, and objections to them, be filed promptly. Subdivision (a)(4) continues to
require that all disclosures under subdivisions (a)(1), (a)(2), and (a)(3) be in writing, signed, and served.
“Shall” is replaced by “must” under the program to conform amended rules to current style conventions when there is no
ambiguity.
GAP Report
The Advisory Committee recommends that the amendments to Rules 26(a)(1)(A) and (B) be changed so that initial disclosure
applies to information the disclosing party “may use to support” its claims or defenses. It also recommends changes in
the Committee Note to explain that disclosure requirement. In addition, it recommends inclusion in the Note of further
explanatory matter regarding the exclusion from initial disclosure provided in new Rule 26(a)(1)(E) for actions for review on
an administrative record and the impact of these exclusions on bankruptcy proceedings. Minor wording improvements in the
Note are also proposed.
Subdivision (b)(1). In 1978, the Committee published for comment a proposed amendment, suggested by the Section of
Litigation of the American Bar Association, to refine the scope of discovery by deleting the “subject matter” language. This
proposal was withdrawn, and the Committee has since then made other changes in the discovery rules to address concerns
about overbroad discovery. Concerns about costs and delay of discovery have persisted nonetheless, and other bar groups have
repeatedly renewed similar proposals for amendment to this subdivision to delete the “subject matter” language. Nearly onethird of the lawyers surveyed in 1997 by the Federal Judicial Center endorsed narrowing the scope of discovery as a means of
reducing litigation expense without interfering with fair case resolutions. Discovery and Disclosure Practice, supra, at 44-45
(1997). The Committee has heard that in some instances, particularly cases involving large quantities of discovery, parties seek
to justify discovery requests that sweep far beyond the claims and defenses of the parties on the ground that they nevertheless
have a bearing on the “subject matter” involved in the action.
The amendments proposed for subdivision (b)(1) include one element of these earlier proposals but also differ from these
proposals in significant ways. The similarity is that the amendments describe the scope of party-controlled discovery in terms
of matter relevant to the claim or defense of any party. The court, however, retains authority to order discovery of any matter
relevant to the subject matter involved in the action for good cause. The amendment is designed to involve the court more
actively in regulating the breadth of sweeping or contentious discovery. The Committee has been informed repeatedly by lawyers
that involvement of the court in managing discovery is an important method of controlling problems of inappropriately broad
discovery. Increasing the availability of judicial officers to resolve discovery disputes and increasing court management of
discovery were both strongly endorsed by the attorneys surveyed by the Federal Judicial Center. See Discovery and Disclosure
Practice, supra, at 44. Under the amended provisions, if there is an objection that discovery goes beyond material relevant to
the parties' claims or defenses, the court would become involved to determine whether the discovery is relevant to the claims
or defenses and, if not, whether good cause exists for authorizing it so long as it is relevant to the subject matter of the action.
The good-cause standard warranting broader discovery is meant to be flexible.
The Committee intends that the parties and the court focus on the actual claims and defenses involved in the action. The dividing
line between information relevant to the claims and defenses and that relevant only to the subject matter of the action cannot
be defined with precision. A variety of types of information not directly pertinent to the incident in suit could be relevant to the
claims or defenses raised in a given action. For example, other incidents of the same type, or involving the same product, could
be properly discoverable under the revised standard. Information about organizational arrangements or filing systems of a party
could be discoverable if likely to yield or lead to the discovery of admissible information. Similarly, information that could be
used to impeach a likely witness, although not otherwise relevant to the claims or defenses, might be properly discoverable.
In each instance, the determination whether such information is discoverable because it is relevant to the claims or defenses
depends on the circumstances of the pending action.
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The rule change signals to the court that it has the authority to confine discovery to the claims and defenses asserted in the
pleadings, and signals to the parties that they have no entitlement to discovery to develop new claims or defenses that are not
already identified in the pleadings. In general, it is hoped that reasonable lawyers can cooperate to manage discovery without
the need for judicial intervention. When judicial intervention is invoked, the actual scope of discovery should be determined
according to the reasonable needs of the action. The court may permit broader discovery in a particular case depending on the
circumstances of the case, the nature of the claims and defenses, and the scope of the discovery requested.
The amendments also modify the provision regarding discovery of information not admissible in evidence. As added in 1946,
this sentence was designed to make clear that otherwise relevant material could not be withheld because it was hearsay or
otherwise inadmissible. The Committee was concerned that the “reasonably calculated to lead to the discovery of admissible
evidence” standard set forth in this sentence might swallow any other limitation on the scope of discovery. Accordingly, this
sentence has been amended to clarify that information must be relevant to be discoverable, even though inadmissible, and that
discovery of such material is permitted if reasonably calculated to lead to the discovery of admissible evidence. As used here,
“relevant” means within the scope of discovery as defined in this subdivision, and it would include information relevant to the
subject matter involved in the action if the court has ordered discovery to that limit based on a showing of good cause.
Finally, a sentence has been added calling attention to the limitations of subdivision (b)(2)(i), (ii), and (iii). These limitations
apply to discovery that is otherwise within the scope of subdivision (b)(1). The Committee has been told repeatedly that courts
have not implemented these limitations with the vigor that was contemplated. See 8 Federal Practice & Procedure § 2008.1
at 121. This otherwise redundant cross-reference has been added to emphasize the need for active judicial use of subdivision
(b)(2) to control excessive discovery. Cf. Crawford-El v. Britton, 118 S.Ct. 1584, 1597 (1998) (quoting Rule 26(b)(2)(iii) and
stating that “Rule 26 vests the trial judge with broad discretion to tailor discovery narrowly”).
GAP Report
The Advisory Committee recommends changing the rule to authorize the court to expand discovery to any “matter”--not
“information”--relevant to the subject matter involved in the action. In addition, it recommends additional clarifying material
in the Committee Note about the impact of the change on some commonly disputed discovery topics, the relationship between
cost-bearing under Rule 26(b)(2) and expansion of the scope of discovery on a showing of good cause, and the meaning of
“relevant” in the revision to the last sentence of current subdivision (b)(1). In addition, some minor clarifications of language
changes have been proposed for the Committee Note.
Subdivision (b)(2). Rules 30, 31, and 33 establish presumptive national limits on the numbers of depositions and interrogatories.
New Rule 30(d)(2) establishes a presumptive limit on the length of depositions. Subdivision (b)(2) is amended to remove the
previous permission for local rules that establish different presumptive limits on these discovery activities. There is no reason to
believe that unique circumstances justify varying these nationally-applicable presumptive limits in certain districts. The limits
can be modified by court order or agreement in an individual action, but “standing” orders imposing different presumptive limits
are not authorized. Because there is no national rule limiting the number of Rule 36 requests for admissions, the rule continues
to authorize local rules that impose numerical limits on them. This change is not intended to interfere with differentiated case
management in districts that use this technique by case-specific order as part of their Rule 16 process.
Subdivision (d). The amendments remove the prior authority to exempt cases by local rule from the moratorium on discovery
before the subdivision (f) conference, but the categories of proceedings exempted from initial disclosure under subdivision (a)
(1)(E) are excluded from subdivision (d). The parties may agree to disregard the moratorium where it applies, and the court
may so order in a case, but “standing” orders altering the moratorium are not authorized.
Subdivision (f). As in subdivision (d), the amendments remove the prior authority to exempt cases by local rule from the
conference requirement. The Committee has been informed that the addition of the conference was one of the most successful
changes made in the 1993 amendments, and it therefore has determined to apply the conference requirement nationwide. The
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categories of proceedings exempted from initial disclosure under subdivision (a)(1)(E) are exempted from the conference
requirement for the reasons that warrant exclusion from initial disclosure. The court may order that the conference need not
occur in a case where otherwise required, or that it occur in a case otherwise exempted by subdivision (a)(1)(E). “Standing”
orders altering the conference requirement for categories of cases are not authorized.
The rule is amended to require only a “conference” of the parties, rather than a “meeting.” There are important benefits to faceto-face discussion of the topics to be covered in the conference, and those benefits may be lost if other means of conferring were
routinely used when face-to-face meetings would not impose burdens. Nevertheless, geographic conditions in some districts
may exact costs far out of proportion to these benefits. The amendment allows the court by case-specific order to require a faceto-face meeting, but “standing” orders so requiring are not authorized.
As noted concerning the amendments to subdivision (a)(1), the time for the conference has been changed to at least 21 days
before the Rule 16 scheduling conference, and the time for the report is changed to no more than 14 days after the Rule 26(f)
conference. This should ensure that the court will have the report well in advance of the scheduling conference or the entry
of the scheduling order.
Since Rule 16 was amended in 1983 to mandate some case management activities in all courts, it has included deadlines for
Completing these tasks to ensure that all courts do so within a reasonable time. Rule 26(f) was fit into this scheme when it was
adopted in 1993. It was never intended, however, that the national requirements that certain activities be completed by a certain
time should delay case management in districts that move much faster than the national rules direct, and the rule is therefore
amended to permit such a court to adopt a local rule that shortens the period specified for the completion of these tasks.
“Shall” is replaced by “must,” “does,” or an active verb under the program to conform amended rules to current style conventions
when there is no ambiguity.
GAP Report
The Advisory Committee recommends adding a sentence to the published amendments to Rule 26(f) authorizing local rules
shortening the time between the attorney conference and the court's action under Rule 16(b), and addition to the Committee
Note of explanatory material about this change to the rule. This addition can be made without republication in response to
public comments.
2006 Amendment
Subdivision (a). Rule 26(a)(1)(B) is amended to parallel Rule 34(a) by recognizing that a party must disclose electronically
stored information as well as documents that it may use to support its claims or defenses. The term “electronically stored
information” has the same broad meaning in Rule 26(a)(1) as in Rule 34(a). This amendment is consistent with the 1993 addition
of Rule 26(a)(1)(B). The term “data compilations” is deleted as unnecessary because it is a subset of both documents and
electronically stored information.
[Subdivision (a)(1)(E).] Civil forfeiture actions are added to the list of exemptions from Rule 26(a)(1) disclosure requirements.
These actions are governed by new Supplemental Rule G. Disclosure is not likely to be useful.
Subdivision (b)(2). The amendment to Rule 26(b)(2) is designed to address issues raised by difficulties in locating, retrieving,
and providing discovery of some electronically stored information. Electronic storage systems often make it easier to locate
and retrieve information. These advantages are properly taken into account in determining the reasonable scope of discovery in
a particular case. But some sources of electronically stored information can be accessed only with substantial burden and cost.
In a particular case, these burdens and costs may make the information on such sources not reasonably accessible.
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It is not possible to define in a rule the different types of technological features that may affect the burdens and costs of accessing
electronically stored information. Information systems are designed to provide ready access to information used in regular
ongoing activities. They also may be designed so as to provide ready access to information that is not regularly used. But a
system may retain information on sources that are accessible only by incurring substantial burdens or costs. Subparagraph (B)
is added to regulate discovery from such sources.
Under this rule, a responding party should produce electronically stored information that is relevant, not privileged, and
reasonably accessible, subject to the (b)(2)(C) limitations that apply to all discovery. The responding party must also identify,
by category or type, the sources containing potentially responsive information that it is neither searching nor producing. The
identification should, to the extent possible, provide enough detail to enable the requesting party to evaluate the burdens and
costs of providing the discovery and the likelihood of finding responsive information on the identified sources.
A party's identification of sources of electronically stored information as not reasonably accessible does not relieve the party of
its common-law or statutory duties to preserve evidence. Whether a responding party is required to preserve unsearched sources
of potentially responsive information that it believes are not reasonably accessible depends on the circumstances of each case.
It is often useful for the parties to discuss this issue early in discovery.
The volume of -- and the ability to search -- much electronically stored information means that in many cases the responding
party will be able to produce information from reasonably accessible sources that will fully satisfy the parties' discovery needs.
In many circumstances the requesting party should obtain and evaluate the information from such sources before insisting that
the responding party search and produce information contained on sources that are not reasonably accessible. If the requesting
party continues to seek discovery of information from sources identified as not reasonably accessible, the parties should discuss
the burdens and costs of accessing and retrieving the information, the needs that may establish good cause for requiring all or
part of the requested discovery even if the information sought is not reasonably accessible, and conditions on obtaining and
producing the information that may be appropriate.
If the parties cannot agree whether, or on what terms, sources identified as not reasonably accessible should be searched and
discoverable information produced, the issue may be raised either by a motion to compel discovery or by a motion for a protective
order. The parties must confer before bringing either motion. If the parties do not resolve the issue and the court must decide,
the responding party must show that the identified sources of information are not reasonably accessible because of undue
burden or cost. The requesting party may need discovery to test this assertion. Such discovery might take the form of requiring
the responding party to conduct a sampling of information contained on the sources identified as not reasonably accessible;
allowing some form of inspection of such sources; or taking depositions of witnesses knowledgeable about the responding
party's information systems.
Once it is shown that a source of electronically stored information is not reasonably accessible, the requesting party may still
obtain discovery by showing good cause, considering the limitations of Rule 26(b)(2)(C) that balance the costs and potential
benefits of discovery. The decision whether to require a responding party to search for and produce information that is not
reasonably accessible depends not only on the burdens and costs of doing so, but also on whether those burdens and costs
can be justified in the circumstances of the case. Appropriate considerations may include: (1) the specificity of the discovery
request; (2) the quantity of information available from other and more easily accessed sources; (3) the failure to produce relevant
information that seems likely to have existed but is no longer available on more easily accessed sources; (4) the likelihood of
finding relevant, responsive information that cannot be obtained from other, more easily accessed sources; (5) predictions as
to the importance and usefulness of the further information; (6) the importance of the issues at stake in the litigation; and (7)
the parties' resources.
The responding party has the burden as to one aspect of the inquiry -- whether the identified sources are not reasonably accessible
in light of the burdens and costs required to search for, retrieve, and produce whatever responsive information may be found.
The requesting party has the burden of showing that its need for the discovery outweighs the burdens and costs of locating,
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retrieving, and producing the information. In some cases, the court will be able to determine whether the identified sources are
not reasonably accessible and whether the requesting party has shown good cause for some or all of the discovery, consistent with
the limitations of Rule 26(b)(2)(C), through a single proceeding or presentation. The good-cause determination, however, may
be complicated because the court and parties may know little about what information the sources identified as not reasonably
accessible might contain, whether it is relevant, or how valuable it may be to the litigation. In such cases, the parties may need
some focused discovery, which may include sampling of the sources, to learn more about what burdens and costs are involved
in accessing the information, what the information consists of, and how valuable it is for the litigation in light of information
that can be obtained by exhausting other opportunities for discovery.
The good-cause inquiry and consideration of the Rule 26(b)(2)(C) limitations are coupled with the authority to set conditions for
discovery. The conditions may take the form of limits on the amount, type, or sources of information required to be accessed and
produced. The conditions may also include payment by the requesting party of part or all of the reasonable costs of obtaining
information from sources that are not reasonably accessible. A requesting party's willingness to share or bear the access costs
may be weighed by the court in determining whether there is good cause. But the producing party's burdens in reviewing the
information for relevance and privilege may weigh against permitting the requested discovery.
The limitations of Rule 26(b)(2)(C) continue to apply to all discovery of electronically stored information, including that stored
on reasonably accessible electronic sources.
Subdivision (b)(5). The Committee has repeatedly been advised that the risk of privilege waiver, and the work necessary to
avoid it, add to the costs and delay of discovery. When the review is of electronically stored information, the risk of waiver, and
the time and effort required to avoid it, can increase substantially because of the volume of electronically stored information and
the difficulty in ensuring that all information to be produced has in fact been reviewed. Rule 26(b)(5)(A) provides a procedure
for a party that has withheld information on the basis of privilege or protection as trial-preparation material to make the claim
so that the requesting party can decide whether to contest the claim and the court can resolve the dispute. Rule 26(b)(5)(B) is
added to provide a procedure for a party to assert a claim of privilege or trial-preparation material protection after information
is produced in discovery in the action and, if the claim is contested, permit any party that received the information to present
the matter to the court for resolution.
Rule 26(b)(5)(B) does not address whether the privilege or protection that is asserted after production was waived by the
production. The courts have developed principles to determine whether, and under what circumstances, waiver results from
inadvertent production of privileged or protected information. Rule 26(b)(5)(B) provides a procedure for presenting and
addressing these issues. Rule 26(b)(5)(B) works in tandem with Rule 26(f), which is amended to direct the parties to discuss
privilege issues in preparing their discovery plan, and which, with amended Rule 16(b), allows the parties to ask the court
to include in an order any agreements the parties reach regarding issues of privilege or trial-preparation material protection.
Agreements reached under Rule 26(f)(4) and orders including such agreements entered under Rule 16(b)(6) may be considered
when a court determines whether a waiver has occurred. Such agreements and orders ordinarily control if they adopt procedures
different from those in Rule 26(b)(5)(B).
A party asserting a claim of privilege or protection after production must give notice to the receiving party. That notice should be
in writing unless the circumstances preclude it. Such circumstances could include the assertion of the claim during a deposition.
The notice should be as specific as possible in identifying the information and stating the basis for the claim. Because the
receiving party must decide whether to challenge the claim and may sequester the information and submit it to the court for a
ruling on whether the claimed privilege or protection applies and whether it has been waived, the notice should be sufficiently
detailed so as to enable the receiving party and the court to understand the basis for the claim and to determine whether waiver
has occurred. Courts will continue to examine whether a claim of privilege or protection was made at a reasonable time when
delay is part of the waiver determination under the governing law.
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After receiving notice, each party that received the information must promptly return, sequester, or destroy the information
and any copies it has. The option of sequestering or destroying the information is included in part because the receiving party
may have incorporated the information in protected trial-preparation materials. No receiving party may use or disclose the
information pending resolution of the privilege claim. The receiving party may present to the court the questions whether the
information is privileged or protected as trial-preparation material, and whether the privilege or protection has been waived. If
it does so, it must provide the court with the grounds for the privilege or protection specified in the producing party's notice,
and serve all parties. In presenting the question, the party may use the content of the information only to the extent permitted
by the applicable law of privilege, protection for trial-preparation material, and professional responsibility.
If a party disclosed the information to nonparties before receiving notice of a claim of privilege or protection as trial-preparation
material, it must take reasonable steps to retrieve the information and to return it, sequester it until the claim is resolved, or
destroy it.
Whether the information is returned or not, the producing party must preserve the information pending the court's ruling on
whether the claim of privilege or of protection is properly asserted and whether it was waived. As with claims made under Rule
26(b)(5)(A), there may be no ruling if the other parties do not contest the claim.
Subdivision (f). Rule 26(f) is amended to direct the parties to discuss discovery of electronically stored information during
their discovery-planning conference. The rule focuses on “issues relating to disclosure or discovery of electronically stored
information”; the discussion is not required in cases not involving electronic discovery, and the amendment imposes no
additional requirements in those cases. When the parties do anticipate disclosure or discovery of electronically stored
information, discussion at the outset may avoid later difficulties or ease their resolution.
When a case involves discovery of electronically stored information, the issues to be addressed during the Rule 26(f) conference
depend on the nature and extent of the contemplated discovery and of the parties' information systems. It may be important
for the parties to discuss those systems, and accordingly important for counsel to become familiar with those systems before
the conference. With that information, the parties can develop a discovery plan that takes into account the capabilities of their
computer systems. In appropriate cases identification of, and early discovery from, individuals with special knowledge of a
party's computer systems may be helpful.
The particular issues regarding electronically stored information that deserve attention during the discovery planning stage
depend on the specifics of the given case. See Manual for Complex Litigation (4th) § 40.25(2) (listing topics for discussion in
a proposed order regarding meet-and-confer sessions). For example, the parties may specify the topics for such discovery and
the time period for which discovery will be sought. They may identify the various sources of such information within a party's
control that should be searched for electronically stored information. They may discuss whether the information is reasonably
accessible to the party that has it, including the burden or cost of retrieving and reviewing the information. See Rule 26(b)(2)
(B). Rule 26(f)(3) explicitly directs the parties to discuss the form or forms in which electronically stored information might
be produced. The parties may be able to reach agreement on the forms of production, making discovery more efficient. Rule
34(b) is amended to permit a requesting party to specify the form or forms in which it wants electronically stored information
produced. If the requesting party does not specify a form, Rule 34(b) directs the responding party to state the forms it intends
to use in the production. Early discussion of the forms of production may facilitate the application of Rule 34(b) by allowing
the parties to determine what forms of production will meet both parties' needs. Early identification of disputes over the forms
of production may help avoid the expense and delay of searches or productions using inappropriate forms.
Rule 26(f) is also amended to direct the parties to discuss any issues regarding preservation of discoverable information during
their conference as they develop a discovery plan. This provision applies to all sorts of discoverable information, but can be
particularly important with regard to electronically stored information. The volume and dynamic nature of electronically stored
information may complicate preservation obligations. The ordinary operation of computers involves both the automatic creation

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

42

Rule 26. Duty to Disclose; General Provisions Governing Discovery..., FRCP Rule 26

Previous View

and the automatic deletion or overwriting of certain information. Failure to address preservation issues early in the litigation
increases uncertainty and raises a risk of disputes.
The parties' discussion should pay particular attention to the balance between the competing needs to preserve relevant evidence
and to continue routine operations critical to ongoing activities. Complete or broad cessation of a party's routine computer
operations could paralyze the party's activities. Cf. Manual for Complex Litigation (4th) § 11.422 (“A blanket preservation
order may be prohibitively expensive and unduly burdensome for parties dependent on computer systems for their day-today operations.”) The parties should take account of these considerations in their discussions, with the goal of agreeing on
reasonable preservation steps.
The requirement that the parties discuss preservation does not imply that courts should routinely enter preservation orders.
A preservation order entered over objections should be narrowly tailored. Ex parte preservation orders should issue only in
exceptional circumstances.
Rule 26(f) is also amended to provide that the parties should discuss any issues relating to assertions of privilege or of protection
as trial-preparation materials, including whether the parties can facilitate discovery by agreeing on procedures for asserting
claims of privilege or protection after production and whether to ask the court to enter an order that includes any agreement
the parties reach. The Committee has repeatedly been advised about the discovery difficulties that can result from efforts to
guard against waiver of privilege and work-product protection. Frequently parties find it necessary to spend large amounts of
time reviewing materials requested through discovery to avoid waiving privilege. These efforts are necessary because materials
subject to a claim of privilege or protection are often difficult to identify. A failure to withhold even one such item may result
in an argument that there has been a waiver of privilege as to all other privileged materials on that subject matter. Efforts to
avoid the risk of waiver can impose substantial costs on the party producing the material and the time required for the privilege
review can substantially delay access for the party seeking discovery.
These problems often become more acute when discovery of electronically stored information is sought. The volume of such
data, and the informality that attends use of e-mail and some other types of electronically stored information, may make privilege
determinations more difficult, and privilege review correspondingly more expensive and time consuming. Other aspects of
electronically stored information pose particular difficulties for privilege review. For example, production may be sought of
information automatically included in electronic files but not apparent to the creator or to readers. Computer programs may
retain draft language, editorial comments, and other deleted matter (sometimes referred to as “embedded data” or “embedded
edits”) in an electronic file but not make them apparent to the reader. Information describing the history, tracking, or management
of an electronic file (sometimes called “metadata”) is usually not apparent to the reader viewing a hard copy or a screen image.
Whether this information should be produced may be among the topics discussed in the Rule 26(f) conference. If it is, it may
need to be reviewed to ensure that no privileged information is included, further complicating the task of privilege review.
Parties may attempt to minimize these costs and delays by agreeing to protocols that minimize the risk of waiver. They may
agree that the responding party will provide certain requested materials for initial examination without waiving any privilege or
protection -- sometimes known as a “quick peek.” The requesting party then designates the documents it wishes to have actually
produced. This designation is the Rule 34 request. The responding party then responds in the usual course, screening only
those documents actually requested for formal production and asserting privilege claims as provided in Rule 26(b)(5)(A). On
other occasions, parties enter agreements -- sometimes called “clawback agreements”-- that production without intent to waive
privilege or protection should not be a waiver so long as the responding party identifies the documents mistakenly produced, and
that the documents should be returned under those circumstances. Other voluntary arrangements may be appropriate depending
on the circumstances of each litigation. In most circumstances, a party who receives information under such an arrangement
cannot assert that production of the information waived a claim of privilege or of protection as trial-preparation material.
Although these agreements may not be appropriate for all cases, in certain cases they can facilitate prompt and economical
discovery by reducing delay before the discovering party obtains access to documents, and by reducing the cost and burden of
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review by the producing party. A case-management or other order including such agreements may further facilitate the discovery
process. Form 35 is amended to include a report to the court about any agreement regarding protections against inadvertent
forfeiture or waiver of privilege or protection that the parties have reached, and Rule 16(b) is amended to recognize that the
court may include such an agreement in a case-management or other order. If the parties agree to entry of such an order, their
proposal should be included in the report to the court.
Rule 26(b)(5)(B) is added to establish a parallel procedure to assert privilege or protection as trial-preparation material after
production, leaving the question of waiver to later determination by the court.
2007 Amendment
The language of Rule 26 has been amended as part of the general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only.
Former Rule 26(a)(5) served as an index of the discovery methods provided by later rules. It was deleted as redundant. Deletion
does not affect the right to pursue discovery in addition to disclosure.
Former Rule 26(b)(1) began with a general statement of the scope of discovery that appeared to function as a preface to each
of the five numbered paragraphs that followed. This preface has been shifted to the text of paragraph (1) because it does not
accurately reflect the limits embodied in paragraphs (2), (3), or (4), and because paragraph (5) does not address the scope of
discovery.
The reference to discovery of “books” in former Rule 26(b)(1) was deleted to achieve consistent expression throughout the
discovery rules. Books remain a proper subject of discovery.
Amended Rule 26(b)(3) states that a party may obtain a copy of the party's own previous statement “on request.” Former Rule
26(b)(3) expressly made the request procedure available to a nonparty witness, but did not describe the procedure to be used
by a party. This apparent gap is closed by adopting the request procedure, which ensures that a party need not invoke Rule 34
to obtain a copy of the party's own statement.
Rule 26(e) stated the duty to supplement or correct a disclosure or discovery response “to include information thereafter
acquired.” This apparent limit is not reflected in practice; parties recognize the duty to supplement or correct by providing
information that was not originally provided although it was available at the time of the initial disclosure or response. These
words are deleted to reflect the actual meaning of the present rule.
Former Rule 26(e) used different phrases to describe the time to supplement or correct a disclosure or discovery response.
Disclosures were to be supplemented “at appropriate intervals.” A prior discovery response must be “seasonably * * *
amend[ed].” The fine distinction between these phrases has not been observed in practice. Amended Rule 26(e)(1)(A) uses the
same phrase for disclosures and discovery responses. The party must supplement or correct “in a timely manner.”
Former Rule 26(g)(1) did not call for striking an unsigned disclosure. The omission was an obvious drafting oversight. Amended
Rule 26(g)(2) includes disclosures in the list of matters that the court must strike unless a signature is provided “promptly * *
* after being called to the attorney's or party's attention.”
Former Rule 26(b)(2)(A) referred to a “good faith” argument to extend existing law. Amended Rule 26(b)(1)(B)(i) changes this
reference to a “nonfrivolous” argument to achieve consistency with Rule 11(b)(2).
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As with the Rule 11 signature on a pleading, written motion, or other paper, disclosure and discovery signatures should include
not only a postal address but also a telephone number and electronic-mail address. A signer who lacks one or more of those
addresses need not supply a nonexistent item.
Rule 11(b)(2) recognizes that it is legitimate to argue for establishing new law. An argument to establish new law is equally
legitimate in conducting discovery.
2010 Amendment
Rule 26. Rules 26(a)(2) and (b)(4) are amended to address concerns about expert discovery. The amendments to Rule 26(a)
(2) require disclosure regarding expected expert testimony of those expert witnesses not required to provide expert reports and
limit the expert report to facts or data (rather than “data or other information,” as in the current rule) considered by the witness.
Rule 26(b)(4) is amended to provide work-product protection against discovery regarding draft expert disclosures or reports
and--with three specific exceptions--communications between expert witnesses and counsel.
In 1993, Rule 26(b)(4)(A) was revised to authorize expert depositions and Rule 26(a)(2) was added to provide disclosure,
including--for many experts--an extensive report. Many courts read the disclosure provision to authorize discovery of all
communications between counsel and expert witnesses and all draft reports. The Committee has been told repeatedly that
routine discovery into attorney-expert communications and draft reports has had undesirable effects. Costs have risen. Attorneys
may employ two sets of experts--one for purposes of consultation and another to testify at trial--because disclosure of their
collaborative interactions with expert consultants would reveal their most sensitive and confidential case analyses. At the same
time, attorneys often feel compelled to adopt a guarded attitude toward their interaction with testifying experts that impedes
effective communication, and experts adopt strategies that protect against discovery but also interfere with their work.
Subdivision (a)(2)(B). Rule 26(a)(2)(B)(ii) is amended to provide that disclosure include all “facts or data considered by the
witness in forming” the opinions to be offered, rather than the “data or other information” disclosure prescribed in 1993. This
amendment is intended to alter the outcome in cases that have relied on the 1993 formulation in requiring disclosure of all
attorney-expert communications and draft reports. The amendments to Rule 26(b)(4) make this change explicit by providing
work-product protection against discovery regarding draft reports and disclosures or attorney-expert communications.
The refocus of disclosure on “facts or data” is meant to limit disclosure to material of a factual nature by excluding theories or
mental impressions of counsel. At the same time, the intention is that “facts or data” be interpreted broadly to require disclosure
of any material considered by the expert, from whatever source, that contains factual ingredients. The disclosure obligation
extends to any facts or data “considered” by the expert in forming the opinions to be expressed, not only those relied upon
by the expert.
Subdivision (a)(2)(C). Rule 26(a)(2)(C) is added to mandate summary disclosures of the opinions to be offered by expert
witnesses who are not required to provide reports under Rule 26(a)(2)(B) and of the facts supporting those opinions. This
disclosure is considerably less extensive than the report required by Rule 26(a)(2)(B). Courts must take care against requiring
undue detail, keeping in mind that these witnesses have not been specially retained and may not be as responsive to counsel
as those who have.
This amendment resolves a tension that has sometimes prompted courts to require reports under Rule 26(a)(2)(B) even from
witnesses exempted from the report requirement. An (a)(2)(B) report is required only from an expert described in (a)(2)(B).
A witness who is not required to provide a report under Rule 26(a)(2)(B) may both testify as a fact witness and also provide
expert testimony under Evidence Rule 702, 703, or 705. Frequent examples include physicians or other health care professionals
and employees of a party who do not regularly provide expert testimony. Parties must identify such witnesses under Rule 26(a)
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(2)(A) and provide the disclosure required under Rule 26(a)(2)(C). The (a)(2)(C) disclosure obligation does not include facts
unrelated to the expert opinions the witness will present.
Subdivision (a)(2)(D). This provision (formerly Rule 26(a)(2)(C)) is amended slightly to specify that the time limits for
disclosure of contradictory or rebuttal evidence apply with regard to disclosures under new Rule 26(a)(2)(C), just as they do
with regard to reports under Rule 26(a)(2)(B).
Subdivision (b)(4). Rule 26(b)(4)(B) is added to provide work-product protection under Rule 26(b)(3)(A) and (B) for drafts
of expert reports or disclosures. This protection applies to all witnesses identified under Rule 26(a)(2)(A), whether they are
required to provide reports under Rule 26(a)(2)(B) or are the subject of disclosure under Rule 26(a)(2)(C). It applies regardless of
the form in which the draft is recorded, whether written, electronic, or otherwise. It also applies to drafts of any supplementation
under Rule 26(e); see Rule 26(a)(2)(E).
Rule 26(b)(4)(C) is added to provide work-product protection for attorney-expert communications regardless of the form of the
communications, whether oral, written, electronic, or otherwise. The addition of Rule 26(b)(4)(C) is designed to protect counsel's
work product and ensure that lawyers may interact with retained experts without fear of exposing those communications to
searching discovery. The protection is limited to communications between an expert witness required to provide a report under
Rule 26(a)(2)(B) and the attorney for the party on whose behalf the witness will be testifying, including any “preliminary”
expert opinions. Protected “communications” include those between the party's attorney and assistants of the expert witness.
The rule does not itself protect communications between counsel and other expert witnesses, such as those for whom disclosure
is required under Rule 26(a)(2)(C). The rule does not exclude protection under other doctrines, such as privilege or independent
development of the work-product doctrine.
The most frequent method for discovering the work of expert witnesses is by deposition, but Rules 26(b)(4)(B) and (C) apply
to all forms of discovery.
Rules 26(b)(4)(B) and (C) do not impede discovery about the opinions to be offered by the expert or the development, foundation,
or basis of those opinions. For example, the expert's testing of material involved in litigation, and notes of any such testing,
would not be exempted from discovery by this rule. Similarly, inquiry about communications the expert had with anyone other
than the party's counsel about the opinions expressed is unaffected by the rule. Counsel are also free to question expert witnesses
about alternative analyses, testing methods, or approaches to the issues on which they are testifying, whether or not the expert
considered them in forming the opinions expressed. These discovery changes therefore do not affect the gatekeeping functions
called for by Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and related cases.
The protection for communications between the retained expert and “the party's attorney” should be applied in a realistic manner,
and often would not be limited to communications with a single lawyer or a single law firm. For example, a party may be
involved in a number of suits about a given product or service, and may retain a particular expert witness to testify on that
party's behalf in several of the cases. In such a situation, the protection applies to communications between the expert witness
and the attorneys representing the party in any of those cases. Similarly, communications with in-house counsel for the party
would often be regarded as protected even if the in-house attorney is not counsel of record in the action. Other situations may
also justify a pragmatic application of the “party's attorney” concept.
Although attorney-expert communications are generally protected by Rule 26(b)(4)(C), the protection does not apply to the
extent the lawyer and the expert communicate about matters that fall within three exceptions. But the discovery authorized
by the exceptions does not extend beyond those specific topics. Lawyer-expert communications may cover many topics and,
even when the excepted topics are included among those involved in a given communication, the protection applies to all other
aspects of the communication beyond the excepted topics.
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First, under Rule 26(b)(4)(C)(i) attorney-expert communications regarding compensation for the expert's study or testimony
may be the subject of discovery. In some cases, this discovery may go beyond the disclosure requirement in Rule 26(a)(2)(B)
(vi). It is not limited to compensation for work forming the opinions to be expressed, but extends to all compensation for the
study and testimony provided in relation to the action. Any communications about additional benefits to the expert, such as
further work in the event of a successful result in the present case, would be included. This exception includes compensation
for work done by a person or organization associated with the expert. The objective is to permit full inquiry into such potential
sources of bias.
Second, under Rule 26(b)(4)(C)(ii) discovery is permitted to identify facts or data the party's attorney provided to the expert and
that the expert considered in forming the opinions to be expressed. The exception applies only to communications “identifying”
the facts or data provided by counsel; further communications about the potential relevance of the facts or data are protected.
Third, under Rule 26(b)(4)(C)(iii) discovery regarding attorney-expert communications is permitted to identify any assumptions
that counsel provided to the expert and that the expert relied upon in forming the opinions to be expressed. For example, the
party's attorney may tell the expert to assume the truth of certain testimony or evidence, or the correctness of another expert's
conclusions. This exception is limited to those assumptions that the expert actually did rely on in forming the opinions to be
expressed. More general attorney-expert discussions about hypotheticals, or exploring possibilities based on hypothetical facts,
are outside this exception.
Under the amended rule, discovery regarding attorney-expert communications on subjects outside the three exceptions in Rule
26(b)(4)(C), or regarding draft expert reports or disclosures, is permitted only in limited circumstances and by court order. A
party seeking such discovery must make the showing specified in Rule 26(b)(3)(A)(ii)--that the party has a substantial need
for the discovery and cannot obtain the substantial equivalent without undue hardship. It will be rare for a party to be able to
make such a showing given the broad disclosure and discovery otherwise allowed regarding the expert's testimony. A party's
failure to provide required disclosure or discovery does not show the need and hardship required by Rule 26(b)(3)(A); remedies
are provided by Rule 37.
In the rare case in which a party does make this showing, the court must protect against disclosure of the attorney's mental
impressions, conclusions, opinions, or legal theories under Rule 26(b)(3)(B). But this protection does not extend to the expert's
own development of the opinions to be presented; those are subject to probing in deposition or at trial.
Former Rules 26(b)(4)(B) and (C) have been renumbered (D) and (E), and a slight revision has been made in (E) to take account
of the renumbering of former (B).
2015 Amendment
Rule 26(b)(1) is changed in several ways.
Information is discoverable under revised Rule 26(b)(1) if it is relevant to any party's claim or defense and is proportional to
the needs of the case. The considerations that bear on proportionality are moved from present Rule 26(b)(2)(C)(iii), slightly
rearranged and with one addition.
Most of what now appears in Rule 26(b)(2)(C)(iii) was first adopted in 1983. The 1983 provision was explicitly adopted as part
of the scope of discovery defined by Rule 26(b)(1). Rule 26(b)(1) directed the court to limit the frequency or extent of use of
discovery if it determined that “the discovery is unduly burdensome or expensive, taking into account the needs of the case,
the amount in controversy, limitations on the parties' resources, and the importance of the issues at stake in the litigation.” At
the same time, Rule 26(g) was added. Rule 26(g) provided that signing a discovery request, response, or objection certified that
the request, response, or objection was “not unreasonable or unduly burdensome or expensive, given the needs of the case, the
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discovery already had in the case, the amount in controversy, and the importance of the issues at stake in the litigation.” The
parties thus shared the responsibility to honor these limits on the scope of discovery.
The 1983 Committee Note stated that the new provisions were added “to deal with the problem of over-discovery. The objective
is to guard against redundant or disproportionate discovery by giving the court authority to reduce the amount of discovery that
may be directed to matters that are otherwise proper subjects of inquiry. The new sentence is intended to encourage judges to
be more aggressive in identifying and discouraging discovery overuse. The grounds mentioned in the amended rule for limiting
discovery reflect the existing practice of many courts in issuing protective orders under Rule 26(c) ... On the whole, however,
district judges have been reluctant to limit the use of the discovery devices.”
The clear focus of the 1983 provisions may have been softened, although inadvertently, by the amendments made in 1993.
The 1993 Committee Note explained: “[F]ormer paragraph (b)(1) [was] subdivided into two paragraphs for ease of reference
and to avoid renumbering of paragraphs (3) and (4).” Subdividing the paragraphs, however, was done in a way that could be
read to separate the proportionality provisions as “limitations,” no longer an integral part of the (b)(1) scope provisions. That
appearance was immediately offset by the next statement in the Note: “Textual changes are then made in new paragraph (2) to
enable the court to keep tighter rein on the extent of discovery.”
The 1993 amendments added two factors to the considerations that bear on limiting discovery: whether “the burden or expense
of the proposed discovery outweighs its likely benefit,” and “the importance of the proposed discovery in resolving the issues.”
Addressing these and other limitations added by the 1993 discovery amendments, the Committee Note stated that [t]he revisions
in Rule 26(b)(2) are intended to provide the court with broader discretion to impose additional restrictions on the scope and
extent of discovery ...'
The relationship between Rule 26(b)(1) and (2) was further addressed by an amendment made in 2000 that added a new sentence
at the end of (b)(1): “All discovery is subject to the limitations imposed by Rule 26(b)(2)(i), (ii), and (iii)[now Rule 26(b)
(2)(C)].” The Committee Note recognized that “[t]hese limitations apply to discovery that is otherwise within the scope of
subdivision (b)(1).” It explained that the Committee had been told repeatedly that courts were not using these limitations as
originally intended. “This otherwise redundant cross-reference has been added to emphasize the need for active judicial use of
subdivision (b)(2) to control excessive discovery.”
The present amendment restores the proportionality factors to their original place in defining the scope of discovery. This
change reinforces the Rule 26(g) obligation of the parties to consider these factors in making discovery requests, responses,
or objections.
Restoring the proportionality calculation to Rule 26(b)(1) does not change the existing responsibilities of the court and the
parties to consider proportionality, and the change does not place on the party seeking discovery the burden of addressing all
proportionality considerations.
Nor is the change intended to permit the opposing party to refuse discovery simply by making a boilerplate objection that it is
not proportional. The parties and the court have a collective responsibility to consider the proportionality of all discovery and
consider it in resolving discovery disputes.
The parties may begin discovery without a full appreciation of the factors that bear on proportionality. A party requesting
discovery, for example, may have little information about the burden or expense of responding. A party requested to provide
discovery may have little information about the importance of the discovery in resolving the issues as understood by the
requesting party. Many of these uncertainties should be addressed and reduced in the parties' Rule 26(f) conference and in
scheduling and pretrial conferences with the court. But if the parties continue to disagree, the discovery dispute could be brought
before the court and the parties' responsibilities would remain as they have been since 1983. A party claiming undue burden or
expense ordinarily has far better information -- perhaps the only information -- with respect to that part of the determination.
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A party claiming that a request is important to resolve the issues should be able to explain the ways in which the underlying
information bears on the issues as that party understands them. The court's responsibility, using all the information provided
by the parties, is to consider these and all the other factors in reaching a case-specific determination of the appropriate scope
of discovery.
The direction to consider the parties' relative access to relevant information adds new text to provide explicit focus on
considerations already implicit in present Rule 26(b)(2)(C)(iii). Some cases involve what often is called “information
asymmetry.” One party -- often an individual plaintiff -- may have very little discoverable information. The other party may
have vast amounts of information, including information that can be readily retrieved and information that is more difficult to
retrieve. In practice these circumstances often mean that the burden of responding to discovery lies heavier on the party who
has more information, and properly so.
Restoring proportionality as an express component of the scope of discovery warrants repetition of parts of the 1983 and 1993
Committee Notes that must not be lost from sight. The 1983 Committee Note explained that “[t]he rule contemplates greater
judicial involvement in the discovery process and thus acknowledges the reality that it cannot always operate on a self-regulating
basis.” The 1993 Committee Note further observed that “[t]he information explosion of recent decades has greatly increased
both the potential cost of wide-ranging discovery and the potential for discovery to be used as an instrument for delay or
oppression.” What seemed an explosion in 1993 has been exacerbated by the advent of e-discovery. The present amendment
again reflects the need for continuing and close judicial involvement in the cases that do not yield readily to the ideal of effective
party management. It is expected that discovery will be effectively managed by the parties in many cases. But there will be
important occasions for judicial management, both when the parties are legitimately unable to resolve important differences
and when the parties fall short of effective, cooperative management on their own.
It also is important to repeat the caution that the monetary stakes are only one factor, to be balanced against other factors. The
1983 Committee Note recognized “the significance of the substantive issues, as measured in philosophic, social, or institutional
terms. Thus the rule recognizes that many cases in public policy spheres, such as employment practices, free speech, and other
matters, may have importance far beyond the monetary amount involved.” Many other substantive areas also may involve
litigation that seeks relatively small amounts of money, or no money at all, but that seeks to vindicate vitally important personal
or public values.
So too, consideration of the parties' resources does not foreclose discovery requests addressed to an impecunious party, nor
justify unlimited discovery requests addressed to a wealthy party. The 1983 Committee Note cautioned that “[t]he court must
apply the standards in an even-handed manner that will prevent use of discovery to wage a war of attrition or as a device to
coerce a party, whether financially weak or affluent.”
The burden or expense of proposed discovery should be determined in a realistic way. This includes the burden or expense
of producing electronically stored information. Computer-based methods of searching such information continue to develop,
particularly for cases involving large volumes of electronically stored information. Courts and parties should be willing to
consider the opportunities for reducing the burden or expense of discovery as reliable means of searching electronically stored
information become available.
A portion of present Rule 26(b)(1) is omitted from the proposed revision. After allowing discovery of any matter relevant to any
party's claim or defense, the present rule adds: “including the existence, description, nature, custody, condition, and location
of any documents or other tangible things and the identity and location of persons who know of any discoverable matter.”
Discovery of such matters is so deeply entrenched in practice that it is no longer necessary to clutter the long text of Rule 26
with these examples. The discovery identified in these examples should still be permitted under the revised rule when relevant
and proportional to the needs of the case. Framing intelligent requests for electronically stored information, for example, may
require detailed information about another party's information systems and other information resources.
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The amendment deletes the former provision authorizing the court, for good cause, to order discovery of any matter relevant to
the subject matter involved in the action. The Committee has been informed that this language is rarely invoked. Proportional
discovery relevant to any party's claim or defense suffices, given a proper understanding of what is relevant to a claim or defense.
The distinction between matter relevant to a claim or defense and matter relevant to the subject matter was introduced in 2000.
The 2000 Note offered three examples of information that, suitably focused, would be relevant to the parties' claims or defenses.
The examples were “other incidents of the same type, or involving the same product”; “information about organizational
arrangements or filing systems”; and “information that could be used to impeach a likely witness.” Such discovery is not
foreclosed by the amendments. Discovery that is relevant to the parties' claims or defenses may also support amendment of the
pleadings to add a new claim or defense that affects the scope of discovery.
The former provision for discovery of relevant but inadmissible information that appears “reasonably calculated to lead to
the discovery of admissible evidence” is also deleted. The phrase has been used by some, incorrectly, to define the scope of
discovery. As the Committee Note to the 2000 amendments observed, use of the “reasonably calculated” phrase to define the
scope of discovery “might swallow any other limitation on the scope of discovery.” The 2000 amendments sought to prevent
such misuse by adding the word “Relevant” at the beginning of the sentence, making clear that “‘relevant’ means within the
scope of discovery as defined in this subdivision ...” The “reasonably calculated” phrase has continued to create problems,
however, and is removed by these amendments. It is replaced by the direct statement that “Information within this scope of
discovery need not be admissible in evidence to be discoverable.” Discovery of nonprivileged information not admissible in
evidence remains available so long as it is otherwise within the scope of discovery.
Rule 26(b)(2)(C)(iii) is amended to reflect the transfer of the considerations that bear on proportionality to Rule 26(b)(1). The
court still must limit the frequency or extent of proposed discovery, on motion or on its own, if it is outside the scope permitted
by Rule 26(b)(1).
Rule 26(c)(1)(B) is amended to include an express recognition of protective orders that allocate expenses for disclosure or
discovery. Authority to enter such orders is included in the present rule, and courts already exercise this authority. Explicit
recognition will forestall the temptation some parties may feel to contest this authority. Recognizing the authority does not
imply that cost-shifting should become a common practice. Courts and parties should continue to assume that a responding
party ordinarily bears the costs of responding.
Rule 26(d)(2) is added to allow a party to deliver Rule 34 requests to another party more than 21 days after that party has been
served even though the parties have not yet had a required Rule 26(f) conference. Delivery may be made by any party to the
party that has been served, and by that party to any plaintiff and any other party that has been served. Delivery does not count as
service; the requests are considered to be served at the first Rule 26(f) conference. Under Rule 34(b)(2)(A) the time to respond
runs from service. This relaxation of the discovery moratorium is designed to facilitate focused discussion during the Rule 26(f)
conference. Discussion at the conference may produce changes in the requests. The opportunity for advance scrutiny of requests
delivered before the Rule 26(f) conference should not affect a decision whether to allow additional time to respond.
Rule 26(d)(3) is renumbered and amended to recognize that the parties may stipulate to case-specific sequences of discovery.
Rule 26(f)(3) is amended in parallel with Rule 16(b)(3) to add two items to the discovery plan -- issues about preserving
electronically stored information and court orders under Evidence Rule 502.

Notes of Decisions (1083)
Fed. Rules Civ. Proc. Rule 26, 28 U.S.C.A., FRCP Rule 26
Including Amendments Received Through 3-1-22

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

50

Rule 26. Duty to Disclose; General Provisions Governing Discovery..., FRCP Rule 26

End of Document

Previous View

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

51

Previous View

Detail not available

Previous View

AFT Mich. v. Project Veritas
United States District Court for the Eastern District of Michigan, Southern Division
May 8, 2018, Decided; May 8, 2018, Filed
Civil Case No. 17-cv-13292
Reporter
2018 U.S. Dist. LEXIS 77252 *; 2018 WL 2111880

AFT MICHIGAN, Plaintiff, v. PROJECT
VERITAS, a foreign corporation, and MARISA L.
JORGE, a/k/a MARISSA JORGE, a/k/a MARISSA
PEREZ, Defendants.
Prior History: AFT Michigan v. Project Veritas,
2017 U.S. Dist. LEXIS 200551, 2017 WL 6032550 (
E.D. Mich., Dec. 6, 2017)
Counsel: [*1] For AFT Michigan, Plaintiff: Mark
H. Cousens, LEAD ATTORNEY, Mark H.
Cousens Assoc., Southfield, MI.
For Project Veritas, Marisa L Jorge, Defendants:
Paul M. Mersino, Butzel Long, Detroit, MI.
Judges: Honorable LINDA V. PARKER, UNITED
STATES DISTRICT JUDGE.
Opinion by: LINDA V. PARKER

Opinion

OPINION AND ORDER DENYING
PLAINTIFF'S EMERGENCY MOTION FOR
TEMPORARY RESTRAINING ORDER (ECF
NO. 61)
Plaintiff, AFT Michigan ("Plaintiff"), initiated this
lawsuit against Defendants Project Veritas
("Defendant PV") and Marisa L. Jorge, a/k/a
Marissa Jorge, a/k/a Marissa Perez ("Defendant
Jorge") in state court on or about September 28,
2017. (ECF No. 1 at Pg ID 1.) On October 6, 2017,
Defendants removed this case to federal court. (Id.)
Presently before the Court is Plaintiff's Emergency
Motion for Temporary Restraining Order, filed

May 4, 2018. (ECF No. 61.) Defendants filed a
response on May 7, 2018. On May 7, 2018, this
Court held a telephone conference. For the reasons
stated below, the Court finds that Plaintiff has not
met its burden to warrant a temporary restraining
order.
A court must balance four criteria in deciding
whether to issue a temporary restraining order:
(1) whether the movant has a strong likelihood
of success [*2] on the merits; (2) whether the
movant would suffer irreparable injury without
the injunction; (3) whether the issuance of the
injunction would cause substantial harms to
others; and (4) whether the public interest
would be served by the issuance of the
injunction.
Bailey v. Callaghan, 715 F.3d 956, 958 (6th Cir.
2013) (quoting Hunter v. Hamilton Cnty. Bd. of
Elections, 635 F.3d 219, 233 (6th Cir. 2011))
(brackets omitted). Plaintiff has not presented any
new evidence to permit the Court to issue an
injunction prohibiting Defendants from publishing
any documents or videos it has in their possession.
Plaintiff refers the Court to statements Defendant
PV founder James O'Keefe made where he states
he is in possession of videos and documents
relating to AFT that will be released this week.
However, these recent statements are no different
than the statement Mr. O'Keefe previously made
that was the subject of the prior motion for
injunctive relief. (See ECF No. 7 at Pg ID 121.)
Strikingly, Plaintiff's focus is on video or
documents Defendant Jorge may have taken while
she was an intern with Plaintiff. However, Plaintiff
terminated Defendant Jorge's internship almost a
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year ago, and no video or documents have been
published relating to Plaintiff, even after the Court
denied Plaintiff's first motion for injunctive
relief, [*3] which was almost five months ago.
Nothing in Plaintiff's recently filed motion for
injunctive relief changes the Court's analysis on
Plaintiff's claims. (See ECF No. 46.)

commercial self-interest simply does not
qualify as grounds for imposing a prior
restraint."); [Ford Motor Co. v. Lane, 67 F.
Supp. 2d 745, 751 (E.D. Mich. 1999)]; LL NJ,
Inc. v. NBC-Subsidiary (WCAU-TV), L.P., No.
95-4078, 2006 U.S. Dist. LEXIS 77431, at *4
(E.D. Mich. Oct. 6, 2006).

Furthermore, Plaintiff cannot show that its
commercial interests are more fundamental than
Defendants' First Amendment right1. As the Court
stated in its Order dated December 27, 2017:
The United States Supreme Court noted:
Although the prohibition against prior
restraints is by no means absolute, the
gagging of publication has been considered
acceptable only in 'exceptional cases.' Even
where questions of allegedly urgent
national
security,
or
competing
constitutional interests, are concerned, we
have imposed this 'most extraordinary
remedy' only where the evil that would
result from the reportage is both great and
certain and cannot be mitigated by less
intrusive measures.

(ECF No. 46 at Pg ID 1538.) Further, the Sixth
Circuit "has held that allegedly improper conduct in
obtaining the information is insufficient to justify
imposing a prior restraint." See [*4] e.g., Murray
Energy Holdings Co. v. Mergermarket USA, Inc.,
No. 2:15-cv-2844, 2016 U.S. Dist. LEXIS 79183, at
*27-28 (S.D. Ohio June 7, 2016) (citing Proctor &
Gamble Co., 78 F.3d at 225 ("Weeks passed with
the 'gag order' in effect, while the court inquired
painstakingly into how Business Week obtained the
documents and whether or not its personnel had
been aware that they were sealed. While these
might be appropriate lines of inquiry for a contempt
proceeding or a criminal prosecution, they are not
appropriate bases for issuing a prior restraint.")).
"Only when 'publication [would] threaten an
interest more fundamental than the First
Amendment itself' is such a restraint justified."
CBS v. Davis, 510 U.S. 1315, 1317, 114 S. Ct. Proctor & Gamble Co., 78 F.3d at 225. Therefore,
912, 127 L. Ed. 2d 358 (1994); see also Proctor the Court denies Plaintiff's emergency motion for
& Gamble v. Bankers Trust Co., 78 F.3d 219, temporary restraining order. (ECF No. 61.)
225 (6th Cir. 1996) ("The private litigants'
interest in protecting their vanity or their Accordingly,

1 During

the telephone conference, Plaintiff referred the Court to Doe
v. Boland, 698 F.3d 877 (6th Cir. Nov. 9, 2012) to support its claim
that when defendant commits a crime, there is no protection under
the First Amendment. In Doe, the parents of children whose images
were downloaded from a stock photography website and used as
images for child pornography sued under two child pornography
statutes. In rendering their decision, the Sixth Circuit stated, "[n]ot
all speech, whether verbal or visual, receives First Amendment
protection. Obscenity, defamation, fraud, incitement and solicitation
of crime are all examples of communication for which the speaker
must [*5] take responsibility and from which the First Amendment
offers no sanctuary." Id. at 883. An important distinction is that the
Sixth Circuit found that child pornography overwhelmingly
outweighs any expressive interest. In this case, Plaintiff has not made
a showing that their commercial interest outweighs Defendants' First
Amendment right, even assuming Defendants engaged in illegal
conduct.

IT IS ORDERED, that Plaintiff's emergency
motion for temporary restraining order (ECF No.
61) is DENIED.
IT IS SO ORDERED.
/s/ Linda V. Parker
LINDA V. PARKER
U.S. DISTRICT JUDGE
Dated: May 8, 2018
End of Document
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Culinary Foods v. Raychem Corp.
United States District Court for the Northern District of Illinois, Eastern Division
September 15, 1993, Decided; September 16, 1993, Docketed
No. 92 C 8152
Reporter
153 F.R.D. 614 *; 1993 U.S. Dist. LEXIS 21544 **

CULINARY FOODS, INC, and SOLEDAD
SAGUN, as Administrator of the Estate of
REMIGIO SAGUN, Deceased, Plaintiffs, vs.
RAYCHEM CORPORATION, Defendant.
Counsel: [**1] For Culinary Foods Inc, Plaintiff:
Gary Kostow, LEAD ATTORNEY, Henry R. Daar,
Steven B. Fisher, Kostow & Daar, Chicago, IL;
William F. DeYoung, LEAD ATTORNEY, Loretto
M. Kennedy, Chuhak & Tecson, Chicago, IL;
Alison Katherine Freeborn, James Bernard
Williams, Burke, Bosselman & Weaver Chicago,
IL; Lawrence David Mason, Segal, McCambridge,
Singer & Mahoney, Chicago, IL; Peter E. Kanaris,
Suanne P. Hirschhaut, Fisher Kanaris, P.C.,
Chicago, IL.
For Soledad Sagun, as Administrator of the,
Plaintiff: Gilbert W. Gordon, LEAD ATTORNEY,
Gordon Rappold & Miller LLC, Chicago, IL;
Thomas G. Oddo, Coman & Anderson, P.C., Lisle,
IL.
For Raychem Corporation, Defendant, ThirdParty
Plaintiff: Kevin C. Clegg, LEAD ATTORNEY,
Pope & John, Ltd., Chicago, IL; Matthew J.
Gehringer, LEAD ATTORNEY, Perkins Coie LLP,
Chicago, IL; Peter C. John, LEAD ATTORNEY,
Williams, Montgomery & John, Ltd., Chicago, IL;
Gregory S. Gilchrist, Attorney at Law, Emeryville,
CA; James Daniel Dasso, Foley & Lardner,
Chicago, IL; James Terrence Hultquist, Reed Smith
LLP, Chicago, IL; Mary E. Gootjes, Bates,
Meckler, Bulger & Tilson, Chicago, IL; William
Joseph Kunkle, Jr., Cahill, Christian & Kunkle,
Ltd., Chicago, IL.
For Raychem [**2] Corporation, Counter

Claimant: Matthew J. Gehringer, LEAD
ATTORNEY, Perkins Coie LLP, Chicago, IL;
Peter C. John, LEAD ATTORNEY, Williams,
Montgomery & John, Ltd., Chicago, IL; James
Terrence Hultquist, Reed Smith LLP, Chicago, IL;
Kevin C. Clegg, Pope & John, Ltd., Chicago, IL;
Mary E. Gootjes, Bates, Meckler, Bulger & Tilson,
Chicago, IL; William Joseph Kunkle, Jr., Cahill,
Christian & Kunkle, Ltd., Chicago, IL; Gregory S.
Gilchrist, Attorney at Law, Emeryville, CA; James
Daniel Dasso, Foley & Lardner, Chicago, IL.
For Culinary Foods Inc, Counter Defendant: Gary
Kostow, LEAD ATTORNEY, Henry R. Daar,
Steven B. Fisher, Kostow & Daar, Chicago, IL;
Lawrence David Mason, Segal, McCambridge,
Singer & Mahoney, Chicago, IL; Peter E. Kanaris,
Suanne P. Hirschhaut, Fisher Kanaris, P.C.,
Chicago, IL; James Bernard Williams, Burke,
Bosselman & Weaver Chicago, IL.
For Soledad Sagun, Counter Defendant: Gilbert W.
Gordon, LEAD ATTORNEY, Gordon Rappold &
Miller LLC, Chicago, IL; Thomas G. Oddo, Coman
& Anderson, P.C., Lisle, IL.
For Culinary Foods Inc, Counter Defendant: Gary
Kostow, LEAD ATTORNEY, Henry R. Daar,
Steven B. Fisher, Kostow & Daar, Chicago, IL;
William F. DeYoung, LEAD ATTORNEY,
Chuhak [**3] & Tecson, Chicago, IL; Lawrence
David Mason, Segal, McCambridge, Singer &
Mahoney, Chicago, IL; Peter E. Kanaris, Suanne P.
Hirschhaut, Fisher Kanaris, P.C., Chicago, IL;
James Bernard Williams, Burke, Bosselman &
Weaver Chicago, IL.
For American Igloo Builders, Inc., Third Party
Defendant: James Michael Hofert, LEAD
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ATTORNEY, David H. Levitt, David J. Richards,
Joseph W. Balesteri, Hinshaw & Culbertson,
Chicago, IL; Richard M. Clark, LEAD
ATTORNEY, Dawn Ellen Ehrenberg, McKenna,
Storer, Rowe, White & Farrug, Chicago, IL;
Edmund P. Boland, Michael J. Murray, Carey,
Filter, White & Boland, Chicago, IL.
Judges: EDWARD A. BOBRICK, U.S. Magistrate
Judge. Judge George M. Marovich.
Opinion by: EDWARD A. BOBRICK

Opinion

[*614] ORDER
Before the court is Culinary Foods, Inc.'s motion
for "clarification" of the court's memorandum order
of August 9, 1993 regarding the parties' dispute
over the contents of a protective order to be issued
in this case. Essentially, plaintiffs seek a
clarification of that part of our memorandum order
specifically dealing with data obtained [*615]
through means other than that by way of the court's
discovery processes. Plaintiffs cite page 19 of our
August 9, 1993, ruling wherein we stated,
"furthermore, we find [**4] information received
by Culinary in violation of other court's protective
orders may not be subject to protection by this
court."
We indicated in our Conclusion to the August 9,
1993 order that the motion of the plaintiffs and
responses of the defendant were granted in part and
denied in part, as stated in the order, and ordered
the parties to submit a proposed protective order
consistent with our rulings. We attached as an
addendum a suggested format reflecting the
parties'agreements and those rulings made on the
disputed portions of the proposed protective order.
We hasten to emphasize that the addendum was
merely a suggested format.

the text of the memorandum order is controlling
and will be dispositive of any issues, vis-a-vis the
contents of the addendum. In this regard, on page 8
of the order, we indicated that this court's power to
control discovery does not extend to material
discovered in other cases. Kirshner v. Uniden Corp.
of America, 842 F.2d 1074, 1080 (9th Cir. 1988). It
follows, then, that material received by one of the
parties prior to commencement of this action (and
therefore before initiation of any discovery,
[**5] as well as the request for protective orders
under Fed. R. Civ. P. 26(c)) can not be made a
legitimate part of the corpus of any protective order
the court enters. We believe it is important to revisit
the reading of Kirshner, in which the 2nd Circuit
reversed a district court's holding that Rule 26(c)
authorized the district court to issue a protective
order on information collected by a party prior to
the commencement of the action. Kirshner, 842
F.2d at 1080 (citing Bridge C.A.T. Scan Associates
v. Technicare Corp., 710 F.2d 940 (2nd Cir.
1983)). This is essentially our holding of August 9,
1993.
Accordingly, Culinary's request that this court
amend paragraph 3 of the addendum is granted.
Paragraph 3 of the addendum will read as follows:
This protective order covers only documents
and/or information requested, obtained or
otherwise produced by any person or entity
"through the discovery process" in this case or
documents solicited subsequent to the
commencement of this action by either party
which are protected by protective orders
entered in other cases.
The proposed protective order to be submitted to
the court is to include the aforesaid amended
provision.
ENTER: /s/ [**6] Edward A. Bobrick
EDWARD A. BOBRICK
U.S. Magistrate Judge
DATE: September 15, 1993

In the first instance it is important to recognize that
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FMC CORPORATION, Plaintiff-Appellant, v.
CAPITAL CITIES/ABC, INCORPORATED,
Defendant-Appellee
Prior History: [**1] Appeal from the United
States District Court for the Northern District of
Illinois, Eastern Division. No. 88 C 10199 -- Paul
E. Plunkett, Judge.
Disposition: Affirmed, Reversed and Remanded.
Counsel: Joseph A. Cari, Jr., Michael T. Trucco,
Peter J. Wifler, Brian L. Crowe, Coffield,
Ungaretti, Harris & Slavin, Chicago, Illinois, for
Plaintiff-Appellant.
Dale M. Cohen, Samuel Fifer, Jeffrey P. Lennard,
Richard Chessen, Duane C. Quaini, Sonnenschein,
Nath & Rosenthal, Chicago, Illinois, for DefendantAppellee.
Judges: Bauer, Chief Judge, Cudahy and Flaum,
Circuit Judges.
Opinion by: CUDAHY

Opinion
[*301] CUDAHY, Circuit Judge,
FMC Corporation brought suit against Capital
Cities/ABC, Inc. for conversion and for
misappropriation of its business information in
connection with ABC's refusal to return copies of
the FMC documents ABC had in its possession.
The district court dismissed FMC's claims. We
affirm in part and reverse in part.

I. FACTS
The facts of this case are, we hope, unique. On
October 20, 1988, Capital Cities/ABC, Inc.
("ABC"), broadcast a story on its World News
Tonight show that dealt with FMC's work on the
Bradley Fighting Vehicle (the "BFV") for the
United States [**2] Army. During this broadcast,
ABC displayed what appeared to be several of
FMC's documents relating to FMC's pricing
policies and to FMC's contract with the U.S.
Defense Department to provide spare parts for the
BFV. The ABC news reporter covering the story
reported, on the air, that the documents displayed in
the newscast were, in fact, copies of FMC's
documents. Four of these corporate documents are
apparently missing from FMC's files. 1 FMC does
not have copies of the documents. It is apparently
undisputed that ABC possesses copies of these
documents. (In fact, it is quite possible that ABC
has the originals of these documents.) It is also
undisputed that ABC was not directly responsible
for the loss of FMC's documents. ABC has refused,
on various grounds and after repeated requests, to
return the documents to FMC. Indeed, ABC has
refused to even supply copies of the documents to
FMC.
[**3] FMC brought suit in state court against
ABC for conversion and for misappropriation.
FMC sought to have the documents replevied and
1A

list of the documents missing from FMC's files, which FMC
believes to be in the possession of ABC, is attached as Exhibit A to
Appellant's Brief. ABC notes, however, that three of the seven
documents listed in this exhibit have been found by FMC. Appellee's
Brief at xii. Whatever the number, our holding is limited to the return
of those documents of which FMC no longer has a copy.
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asked for damages to compensate it for the
misappropriation of its confidential business
information. ABC had the suit removed to federal
court. Jurisdiction [*302] is premised on diversity
of citizenship. The district court dismissed FMC's
conversion claim on the grounds that copies of
documents could not be converted and dismissed
FMC's misappropriation claim on the grounds that
confidential business information could be
misappropriated only by a direct business
competitor, something which ABC is not. We
affirm the dismissal of FMC's misappropriation
claim but reverse the dismissal of FMC's
conversion claim.
II. LEGAL ANALYSIS
A. Choice of Law
The parties disagree over what law should apply.
The district court applied Illinois law because it
believed that neither party had addressed the choice
of law issue. FMC, which has its headquarters in
California, asserts that California law should apply
because the documents were taken in California
and because California is where, since the taking,
FMC is being deprived of their use. ABC contends,
[**4] on the other hand, that New York law
should apply because New York is where it is
maintaining control over the documents.

of Univ. of Cal., 215 Cal. App. 3d 709, 249 Cal.
Rptr. 494, 503 (1988).
Comment i to section 147 of the Restatement states
that the issue of whether the plaintiff is entitled to
use the converted property is actually [**5] a
property question. On the other hand, whether the
defendant asserted wrongful dominion over or
wrongfully detained the property at issue is a
conversion issue sounding in tort. We believe that,
in this case, the law of California should control the
resolution of both questions. Section 247 of the
Restatement states that "interests in a chattel are not
affected by the mere removal of the chattel to
another state." Hence, we will apply California law
to decide whether FMC is entitled to the possession
or use of the documents retained by ABC. With
respect to the conversion issue, we recognize that
ABC apparently took and maintains control over
copies of FMC's documents in New York. But the
fact that FMC is located in California and is feeling
the loss of its documents there means that the "most
significant contacts" for purposes of FMC's
conversion and misappropriation claims are to be
found in California. 2 We believe that California
has the greatest interest here. That state has an
important interest in insuring that the property of its
citizens is returned.

[**6] We will, however, apply Illinois law to
Illinois has adopted the "most significant contacts" determine whether ABC has a First Amendmenttest for determining choice of law in tort cases. related defense to FMC's conversion and
Ingersoll v. Klein, 46 Ill. 2d 42, 262 N.E.2d 593 misappropriation claims. ABC's World News
(1970); Jackson v. Miller-Davis Co., 44 Ill. App. 3d Tonight show was televised throughout the world.
611, 358 N.E.2d 328, 3 Ill. Dec. 161 (1976); see Hence, for the purpose of the First Amendment and
also Restatement (Second) of Conflict of Laws § the dissemination of news, no one state actually has
145 (1971) [the "Restatement"]. We think that, more "significant contacts" with this dispute than
under the circumstances, the law of California any other. We will therefore apply the law of the
should be applied to FMC's claims. There are two
fundamental elements of the tort of conversion. The
first is that the plaintiff own or have a right to use 2 We believe that the particular choice of law is not crucial in this
the property in question at the time of the case. While the facts of this case may present a novel question, our
analysis does not. The same result would be reached under the
conversion. The second is the exercise of unlawful conversion and replevin laws of most states. As one district court
dominion over the plaintiff's property by the recently noted, "the principles of what conduct constitutes
defendant in a manner that is inconsistent with the conversion are universal." P.M.F. Services, Inc. v. Grady, 703 F.
plaintiff's title or rights. See, e.g., Moore v. Regents Supp. 742, 743 n. 1 (N.D. Ill. 1989). Indeed, the claims of trover and
conversion have been around, in much the same form, for centuries.
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forum as well as federal law to ABC's First
Amendment-related defenses.
[*303] B. Conversion
In California, as in most states, the tort of
conversion consists of "'a distinct act of dominion
wrongfully exerted over another's personal property
in denial of or inconsistent with his title or rights
therein, . . . without the owner's consent and
without lawful justification.'" Moore v. Regents of
the Univ. of Cal., 215 Cal. App. 3d 709, 249 Cal.
Rptr. 494, 503 (1988) (citing 18 Am.Jur.2d,
Conversion, 1, at 145-46 (footnotes omitted)). It is
"'an act of wilful interference with a chattel, done
without lawful justification, by which any person
entitled thereto is deprived of use and possession.'"
De Vries v. Brumback, 53 Cal. 2d 643, 2 Cal. Rptr.
764, 767, 349 P.2d 532 (1960) [**7] (quoting W.
Prosser, Prosser on Torts 66 (2d ed. 1955)). We
believe that, under any of the scenarios we shall
outline, ABC is chargeable with conversion under
California law and hence must return to FMC either
the originals, if it has them, or a copy of any of
FMC's documents listed in Exhibit A of Appellant's
Appendix, of which FMC no longer has a copy.
FMC contends that ABC has several of its
documents or that ABC has copies of these
documents. Paragraph 14 of FMC's Second
Amended Complaint alleges, for example, that
"ABC has received the stolen documents, or copies
thereof." See also Appellant's Appendix at 1. ABC
contends that it does not have the originals and that
FMC has not, and cannot, allege that it does. We
read the plain language of FMC's complaint
differently, however. If ABC has the originals, they
must be returned to FMC for it is axiomatic that
property known to belong to another must be
returned. See DeTomaso v. Pan American World
Airways, Inc., 172 Cal. App. 3d 1170, 218 Cal.
Rptr. 746, 754 (1985) (quoting section 485 of
California's Penal Code) ("One who finds lost
property under circumstances which give him
knowledge of or means of inquiry [**8] as to the
true owner, . . ., without first making reasonable

and just efforts to find the owner and restore the
property to him, is guilty of theft.") ABC can,
however, keep copies of the documents so that its
First Amendment investigative activities will not be
chilled or discouraged. ABC refuses to show the
documents in question to anyone, claiming that the
First Amendment and the reporter's privilege
exempts it from so doing. Because neither FMC,
the district court nor this court had or has any way
of knowing exactly what documents ABC
possesses, we believe the burden should be on
ABC, and not FMC, to come forward with evidence
that it does not have the originals of the documents
pilfered from FMC's files (if this is the case). We
are mindful of the First Amendment issues
attending such a demonstration; hence we leave it
to the district court, and to the parties, to decide
what form ABC's proof may take. The district court
is welcome, for example, to undertake an in camera
inspection of the documents. If, on the other hand,
FMC is willing to accept copies of the documents,
ABC should not have to submit to such a
procedure. We leave the precise resolution of this
matter to the [**9] district court. ABC is not,
however, to be allowed to flout well-accepted
property and tort law in the name of the First
Amendment-especially since procedures are
available that should adequately protect ABC's
investigative activities. We now move on to address
the issue whether ABC must return copies of
FMC's own documents to FMC if the only
documents ABC possesses are merely duplicates of
the documents removed from FMC's files.
As the district court correctly noted, "the receipt of
copies of documents, rather than the documents
themselves, should not ordinarily give rise to a
claim for conversion." March 8, 1989
Memorandum Opinion and Order at 2. See Harper
& Row Publishers, Inc. v. Nation Enters., 723 F.2d
195, 201 (2d Cir. 1983), rev'd on other grounds,
471 U.S. 539, 85 L. Ed. 2d 588, 105 S. Ct. 2218
(1985); Pearson v. Dodd, 133 U.S. App. D.C. 279,
410 F.2d 701, 706-08 (D.C. Cir.), cert. denied, 395
U.S. 947, 89 S. Ct. 2021, 23 L. Ed. 2d 465 (1969).
The reason for this rule is that the possession of
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copies of documents -- as opposed to the
documents themselves -- does not amount to an
interference with [**10] the owner's property
sufficient to constitute conversion. Harper & Row,
723 F.2d at 201. In [*304] cases where the alleged
converter has only a copy of the owner's property
and the owner still possesses the property itself, the
owner is in no way being deprived of the use of his
property. The only rub is that someone else is using
it as well.
But this case is different. Here, the owner, FMC,
does not have a copy of the documents known to be
in the possession of the alleged converter, ABC.
Hence, ABC is not only an additional user of the
property but has deprived FMC of any use of its
documents. ABC argues, however, that Harper &
Row and Pearson actually cut against FMC's claim
because those cases focus upon the "property"
alleged to have been converted and not upon the
"effect of the deprivation" on the plaintiff.
Appellee's Brief at 8. We disagree.
The gravamen of the tort of conversion is the
deprivation of the possession or use of one's
property. Prosser & Keeton on the Law of Torts ch.
3, § 15, at 102 (5th ed. 1984) ("The gist of
conversion is the interference with control of the
property.") (emphasis supplied). We read both
[**11] Harper & Row and Pearson to be
consistent with this theme. The holdings in both
cases are premised upon the extent of the property
deprivation involved. See Harper & Row, 723 F.2d
at 201 (conversion requires more than a "temporary
interference with property rights"); Pearson, 410
F.2d at 706 ("where the intermeddling falls short of
the complete or very substantial deprivation of
possessory rights in the property, the tort
committed is not conversion"). Thus Harper &
Row and Pearson are clearly distinguishable from
the present case. Where, as here, the owner does
not have the originals and the alleged converter has
the originals or the only known copies of the
originals, the retention of such property -- to the
exclusion of the owner -- constitutes conversion.

In such a case the copies become the functional
equivalents of the originals. Because ABC has
refused to return copies of the documents that FMC
has a right to use, ABC's retention of the
documents amounts to the exercise of unlawful
dominion over them. Hence, ABC is chargeable
with conversion.
ABC also contends that it is not liable to FMC for
conversion because a "third [**12]
party
voluntarily provided copies of [FMC's] documents
to ABC and no ABC employee or agent ever
possessed [FMC's] original documents." Appellee's
Brief at 8. Even assuming that this is true, it would
not help ABC's case. For purposes of conversion, it
is not the intent to steal or pilfer property that
matters, but rather "an intent to exercise a dominion
or control over the goods which is in fact
inconsistent with the plaintiff's rights." Prosser &
Keeton on the Law of Torts ch. 3, § 15, at 92
(footnote omitted). Accordingly, a "bona fide
purchaser of goods from one who has stolen them,
or who merely has no power to transfer them,
becomes a converter when the purchaser takes
possession to complete the transaction." Id. at 9394. Hence, it is of no moment that ABC is not
directly responsible for the loss of FMC's
documents. What is important is that ABC now
possesses either the originals or copies of FMC's
documents that FMC no longer has and refuses to
return them.
In addition, we pause to note that, even if the
retention of mere copies of documents did not
constitute conversion, we think that FMC would
also have a valid claim for conversion on the
grounds that ABC is [**13] essentially depriving
FMC of the use of its own business information.
ABC contends that the type of business information
lost by FMC does not constitute "protectible
property" for purposes of conversion. Appellee's
Brief at 10. Again we disagree with ABC's
argument.
The tort of conversion has had a tortured history.
[The] conception that an action for conversion
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lies only for tangible property capable of being
identified and taken into actual possession is
based on a fiction on which the action of trover
was founded -- namely, that the defendant had
found the property of another which was lost -and that such conception has become, in the
progress of law, an unmeaning thing [*305]
which has been discarded by most courts. . . .

Annotation, Nature of Property or Rights Other
than Tangible Chattels Which May Be Subject of
Conversion, 44 A.L.R.2d 927, 929 (1955). As
Prosser and Keeton have noted, however, "there is
perhaps no very valid and essential reason why
there might not be conversion" of intangible
property. Prosser & Keeton on the Law of Torts ch.
3, § 15, at 92. Indeed, the Supreme Court has
recently held that "'confidential [**14] information
acquired or compiled by a corporation in the course
and conduct of its business is a species of property
to which the corporation has the exclusive right and
benefit, and which a court of equity will protect
through the injunctive process or other appropriate
remedy.'" Carpenter v. United States, 484 U.S. 19,
26, 98 L. Ed. 2d 275, 108 S. Ct. 316 (1987)
(quoting from 3 W. Fletcher, Cyclopedia of Law of
Private Corporations § 857.1, at 260 (rev. ed.
1986) (footnote omitted)). ABC would have us
believe that the only business information in which
a company can acquire a protectible property
interest is information which is sold as a
commodity. But, the Supreme Court's opinion in
Carpenter is not so limited. Indeed, the Supreme
Court's approach is consistent with what appears to
be the modern trend of state law in protecting
against the misuse of confidential business
information through conversion actions. See, e.g.,
Annis v. Tomberlin & Shelnutt Associates, Inc., 195
Ga. App. 27, 392 S.E.2d 717 (1990) (affirming jury
verdict for conversion of confidential information);
Conant v. Karris, 165 Ill. App. 3d 783, 520 N.E.2d
757, 117 Ill. Dec. 406 (1987) [**15] (upholding a
claim for the conversion of confidential
information); Datacomm Interface, Inc. v.

Computerworld, Inc., 396 Mass. 760, 489 N.E.2d
185 (1986) (upholding damages award for
conversion of circulation list copy).
ABC argues that, even if FMC is found to have set
forth a valid claim for conversion, FMC should still
be precluded from obtaining copies of its
documents from ABC because the First
Amendment protects ABC's investigative activities.
More specifically, ABC contends that the "adoption
of FMC's theory would cripple all investigative
reporting concerning the defense industry (or any
other industry for that matter)." Appellee's Brief at
24. We think that ABC's contention cuts much too
broadly. We are not allowing FMC's conversion
claim to be used as a "tool[] for the reproduction or
disclosure of any document that a particular
contractor does not want the public to see." Id.
Rather, we are simply allowing FMC to obtain
copies of its own information, information which
has apparently been stolen from it and which it
needs in order to comply with its government
contracts. 3 ABC is free to retain copies of any of
FMC's documents in its possession [**16] (and to
disseminate any information contained in them) in
the name of the First Amendment. Moreover, ABC
is in no way being punished for the dissemination
of FMC's information. It is merely being required
to make copies of documents it refuses to return.
On a related ground, ABC argues that Illinois law
provides an independent statutory, as opposed to
constitutional, [**17] basis for protecting its
"source material." ABC believes that the Illinois
"Reporter's Privilege" shields it from having to
return copies of FMC's documents to FMC. Section
1 of this provision (Ill. Rev. Stat., ch. 51, para. 111
3 For

similar reasons, we reject ABC's argument that the "specter" of
conversion suits like this "would saddle those investigating matters
of public concern with an impossible dilemma: either wait for the
subjects of news reports to voluntarily disclose their challenged
conduct, or risk lawsuits and liability for damages from disclosure of
. . . 'confidential business information.'" Appellee's Brief at 24. Even
ABC must realize that this argument is extreme. ABC remains free
to report whatever it deems fitting. It must, however, return
documents that rightfully belong to another or make copies of
documents that the owner no longer has access to.
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(1979)), however, provides, in part, that: "No court
may compel any person to disclose the source of
any information obtained by a reporter during the
course of his employment except as provided in this
Act." Since FMC in this case is seeking the return
of its property and is not attempting to ascertain
ABC's sources, [*306] the Illinois shield statute is
inapplicable to this case. 4

problems.
III. CONCLUSION

During the course of a news investigation, ABC
acquired either the originals or copies of documents
belonging to FMC. Because these documents were
stolen from its files, FMC no longer has the
information contained in these documents,
information it needs to comply with government
C. The Misappropriation [**18] of Confidential contracts. ABC has refused to return FMC's
Business Information
documents or the information contained in those
FMC has not stated a valid claim for the documents, forcing FMC to bring suit over what
misappropriation
of
confidential
business amounts to four pieces of paper. We hold that
information under California law. The thrust of the ABC's refusal to return the documents or copies of
misappropriation tort is the inequitable pirating of the documents, under the unique circumstances
the fruits of another's labor and then passing these presented by this case, constitutes conversion.
fruits off as one's own. See, e.g., KGB, Inc. v. Because of the delicate First Amendment principles
Giannoulas, 104 Cal. App. 3d 844, 164 Cal. Rptr. attending this case, we are leaving the precise
571 (1980). As the district court correctly noted in implementation of our holding [**20] to be
overseen by the district court. Because ABC is not
connection with Illinois law (which is largely the
a competitor or fiduciary of FMC, the dismissal of
same as California law on this point), ABC is not in
FMC's claim for the misappropriation of its
competition with FMC. Rather, ABC is simply a
confidential business information is affirmed. This
news organization in the business of reporting
case is accordingly AFFIRMED in part and
information. Hence, the normal policy concerns
REVERSED and REMANDED in part for
behind a claim for the misappropriation of
proceedings not inconsistent with this opinion.
confidential business information are not
ABC shall bear the costs of this appeal.
implicated in this case. Although it may be true that
FMC has suffered some economic harm from the
loss and exposure of its military and pricing
End of Document
information on the BFV, the fact remains that ABC
is not a fiduciary of or competitor with FMC. FMC
has therefore failed to state a valid claim for the
misappropriation
of
confidential
business
5
information. Moreover, a contrary holding would
certainly raise important First [**19] Amendment

4 If

ABC can legitimately show that, by returning copies of FMC's
documents, it will be in danger of revealing its sources, ABC should
be allowed to furnish FMC with its information in some way that
will protect its sources. We leave the precise determination as to
whether ABC may be compromising its sources and what form any
return of documents should take to the district court.
5 ABC

argues that, even if FMC were to state a valid claim for
misappropriation, such a claim would be preempted by federal
copyright law. In the light of the conclusion drawn above, however,
we need not address this aspect of ABC's defense.
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Opinion

[*1430] MEMORANDUM OPINION AND
ORDER CONTAINING FINDINGS OF FACT
AND CONCLUSIONS OF LAW
The perfect tragic figure, according to Aristotle, is
"a man not preeminently virtuous or just, whose
misfortune, however, is brought upon him not by
vice and depravity but by some error of judgment. .
. ." Aristotle, The Poetics 238 (Friedrich Solmsen
ed. & Ingram Bywater trans., Modern Library
1954). The great heroes of tragedy conformed to
the Aristotelian conception of a great man whose
unkind fate is precipitated by a tragic "flaw" in his
personality. Thus, Othello's downfall was the result
of his own jealousy, MacBeth fell victim to his
blinding ambition, Lear's insecurity prompted his
misfortunes, and Hamlet's tragedy was that of a
man who could not make up his mind. John
Messina fits the mold of the great tragic figure. His
is the tragedy of an attorney who could not keep a
confidence.
The confidences Mr. Messina could not keep were
protected by court orders of confidentiality. Mr.
Messina's past behavior played a pivotal role in the
granting of these orders, since it appeared that he
would go to any lengths to [**2] try his case on the
courthouse steps rather than in the courtroom itself.
That Mr. Messina sincerely, even fervently,
believed in the unremitting badness of the
defendants in this case is beyond doubt, as was his
willingness to hurt them by disseminating
information for purposes of damaging them outside
the walls of the courtroom. The orders of
confidentiality were meant to prevent Mr.
Messina's misuse of the litigation to pursue his own
agenda. But the evil to be prevented by the orders
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was the evil that actually ensued.
Undeterred by repeated court warnings, possible
harm to his client's interests, and, apparently, his
own fate, Mr. Messina continued to disclose
protected information. His propensity to reveal
court protected secrets is the Aristotelian flaw
which precipitated his present predicament:
possible sanctions for contempt and for violations
of Rule 11. Mr. Messina stands accused not only of
violating this court's orders of confidentially, but
for [*1431] failing to appear in court as ordered
and for making misrepresentations to the Seventh
Circuit Court of Appeals. Since the "first essential,
the life and soul, so to speak, of Tragedy, is the
plot," id. at 232, some history [**3] is in order.
Background
Mr. Messina represented the plaintiff, Grove Fresh
Distributors, Inc., in two separate but related suits
filed against competing orange juice manufacturers
for allegedly engaging in a conspiracy to
unlawfully adulterate and misbrand orange juice in
violation of various federal laws.
Grove Fresh filed the first suit against Everfresh
Juice Company in 1989 (Grove Fresh Distributors
v. Everfresh Juice Co., No. 89 C 1113) 1 The
genesis of the second suit ( Grove Fresh
Distributors, Inc v. John Labatt, Ltd., 888 F. Supp.
1427) began when Mr. Messina concluded that
Grove Fresh had claims against John Labatt, Ltd.-the parent of Everfresh--similar to its claims against
Everfresh. Mr. Messina sent Everfresh's counsel a
demand letter seeking payment of claims on 23
August 1990. The letter gave notice that Mr.
Messina would file a new complaint on behalf of
Grove Fresh if Labatt did not settle.
[**4] On 24 August 1990, Labatt presented an
emergency motion to seal the new complaint
described in Mr. Messina's letter, arguing that the
new complaint was an illegitimate attempt to

1 This

case was eventually dismissed pursuant to the defendants'
successful motion for summary judgment in February of 1992.

amend the complaint in case No. 89 C 1113 (then
18 months old and nearing the close of discovery).
Contending that Grove Fresh's motive in filing this
new complaint was "to evade and disregard the
earlier rulings made by this Court" in case No. 89 C
1113 on procedural issues and the discovery
schedule, Labatt prayed for an order "requiring
Grove Fresh to immediately submit its new
complaint to this court under seal."
On 29 August 1990 I granted the motion to seal the
complaint for case No. 90 C 5009. A key reason
behind this decision was Mr. Messina himself.
After presiding for the previous eighteen months
over case No. 89 C 1113, I was familiar with
certain tactics employed by Mr. Messina which I
believed were questionable if not reprehensible.
Specifically, I was wary of Mr. Messina's repeated
attempts to beat the defendants into submission by
disclosing materials previously designated as
confidential to generate unfavorable publicity for
them 2. I had no reason to believe Mr. Messina
would change his [**5] methods and every reason
to suspect he would attempt to try his latest suit on
the courthouse steps as well.
Given the relatedness of the two cases and their
litigants, and my familiarity with both, I felt it
unnecessary to reiterate in my sealing order for the
new case what seemed painfully clear from the
lessons, and record, of No. 89 C 1113. The minute
order granting the seal in No. 90 C 5009 therefore
simply stated:
Defendants' motion [**6] to file case under
seal is granted. The complaint and all
subsequent pleadings shall be filed under seal
until further order of court.

2 Especially

alarming was Messina's propensity to disregard court
orders and include documents designated as confidential as
attachments to his pleadings (which would then be put into the
public record or forwarded to the press). An emergency motion
seeking to restrain Messina from making prohibited disclosures
would inevitably follow. See e.g., Minute Order of 10/3/90 Ordering
Messina Not to Publish His 10/1/90 Letter to the Press and Ordering
Him to Comply With the Court's Ruling; Minute Order of 7/18/90
Granting Motion to Enforce Protective Order in 89 C 1113.
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Three days later I heard arguments regarding a
motion by Grove Fresh to lift the seal. After a brief
colloquy, I stated that the "motion to lift the seal is
denied without prejudice to you raising it after we
deal with whatever pretrial motions there are with
respect to dismissing the complaint." I later denied
various motions to dismiss the case, but did not
explicitly refer to the emergency motion to seal.
On 1 May 1991 I signed a stipulated protective
order "in order to provide protection of confidential
and proprietary information [*1432] and to
facilitate discovery." 3 As Grove Fresh's attorney at
3 This

protective order, similar if not identical to one entered in the
earlier case, read as follows:
IT IS HEREBY ORDERED:
1. A party (hereinafter referred to as a "Designating Party ") may
designate documents it considers to be of a confidential, proprietary
or trade secret nature. Such designation can be made by applying a
written statement such as "Confidential" or "Subject to Protective
Order" on such documents. Such designation can also be made by
the Designating Party informing other counsel in writing that certain
documents or categories thereof are confidential. If the Designating
Party has so informed other counsel of the confidential nature of
documents, then the lack of a notation on documents shall not be
considered a waiver of the right to seek protection of otherwise
confidential information; however, the burden of avoiding confusion
or mistake as to what is, or is not, confidential shall always remain
with the Designating Party.
2. Documents designated as "confidential" shall be used only for the
preparation and trial of this lawsuit, and for no other purpose except
as may be required by law or court process. If confidential
documents are to be disclosed pursuant to law or court process, the
Designating Party shall be given at least 10 days advance notice,
before any party makes the disclosure, to afford the Designating
Party an opportunity to object to such disclosure or to seek further
appropriate relief.
3. If a party objects to the designation of any document as
confidential, the party shall advise the Designating Party promptly,
in writing, of the objections and the reasons therefor. In that event,
all items so designated shall be treated as confidential material
pending resolution of the dispute. If the parties involved fail to
resolve the dispute among themselves, it shall be the obligation of
the Designating Party to move promptly (i.e., within 10 days of the
parties' failure to resolve the dispute among themselves) for a ruling
from the Court concerning the confidentiality of the items in dispute.
Nothing contained in this paragraph shall alter the burden of proof
respecting the confidentiality of materials.
4. All confidential documents and materials containing confidential
information shall be returned to the Designating Party at the

the time, and therefore a signatory to the order, Mr.
Messina agreed that "documents designated as
'confidential' shall be used only for the preparation
and trial of this lawsuit, and for no other purpose
except as may be required by law or court process."
[**7] On 9 October 1991, intervenors in the case
moved to vacate the seal. Ordering a fresh round of
briefs on the seal's merits, I offered the defendants
another chance to justify the seal and identify what
it wanted to protect. On 29 November, Everfresh
argued that the seal
was originally ordered in the 90 case at
Everfresh's request because plaintiff had
threatened to file the action in the public
record, if Everfresh did not pay a multimillion
dollar settlement, with unsubstantiated
scandalous allegations that would damage the
reputation of Everfresh and others. Plaintiff's
pleadings also incorporate and attach protected
confidential information obtained through
discovery. Had this court not placed the 90 case
under seal, the unsubstantiated, scandalous
allegations and information that were subject to
the protective order would have been
improperly disseminated into the public realm.
I agreed with the premise of this argument. On 20
November 1992, in an order partially granting
intervenors' motion, I stated on the record that "the
seal order in 90 C 5009 served to effectuate the
purposes of the protective order entered in the
earlier case," No. 89 C 1113. 4 Thus did I [**8]
seek to incorporate by reference the protective
order in the older case as a justification for the seal
in the newer one.
I also put into the record my feeling that lifting the
seal on the entire case was problematic, because the
existence of the seal may have led the parties to
believe that they could file papers containing
conclusion of this lawsuit.
4 The

stated purpose of that protective order, as well as its
counterpart in No. 90 C 5009, was "to provide protection of
confidential and proprietary information and to facilitate discovery. .
. ."

Page 4Previous
of 24 View
888 F. Supp. 1427, *1432; 1995 U.S. Dist. LEXIS 8145, **8

discovery material that would not otherwise
properly be put before the court. Another problem
with lifting the seal stemmed from the nature of the
complaint. As I said in the order,
the complaint in this case contains allegations
which would, if not filed in court and if untrue,
be libelous. Some of those against whom
allegations are made are not parties to the
record and can never secure vindication. The
business
records,
furthermore,
contain
information which the law customarily
protects [**9] [such as] speculation and the
unproved, untested conclusions [*1433] in
pleadings filed by lawyers under the loose
requirements of Federal Rules of Civil
Procedure 8 and 9.
On 21 January 1993, Grove Fresh discharged Mr.
Messina as its attorney in the Grove Fresh
litigation. On 29 April 1993, case No. 90 C 5009
was dismissed with prejudice pursuant to
settlement.
Then, on 1 June 1993 intervenors renewed their
motion to vacate the seal. This was denied.
Intervenors appealed parts of this denial, which
included the issue of whether this court should have
issued a decision on the record justifying the seal.

for the record the seal's rationale. The first chance I
had to do this was actually one month prior to the
issuance of the Seventh Circuit's opinion. On 8
April 1994, acceding to Mr. Messina's request to
clarify the seal order's scope, I discussed the
reasons behind my orders of confidentiality at some
length:
Mr. Messina has not always been clear in his
descriptions to me and perhaps even in his own
mind as to what is in the public record and
what is not otherwise in the public record and
what had been discovered in the course of
discovery and which is sealed here.
. . . My past experience with Mr. Messina leads
me to believe that I will then engage in a
lengthy set of hearings in which we will have
to carefully patrol the border between what
came out of the court file and what's in the
public arena, and I don't want that to occur. I
don't think it's good for the case. I don't think
it's good for Messina. I think it will increase
everybody's costs.
So my answer to you is that I would advise Mr.
[**11] Messina not to speak about the case
and what might possibly transgress the seal
with anybody until we resolve the question of
his alleged prior violation of the seal order.

To safeguard undue prejudice to anyone's rights, I
In remanding the case back to me, the Seventh
laid out a process by which Mr. Messina should
Circuit reiterated that it had yet to find "reversal per proceed before making any future disclosures:
se appropriate" where a court had not made a point
Now I recognize that there may be
of articulating its findings and reasoning for
circumstances in which there is some urgent
entering an order limiting access. Grove Fresh
need for him to consult, and if that occurs, it
Distributors, Inc. v. Everfresh Juice Co., 24 F.3d
would be appropriate for him to come in with a
893, 898 (7th Cir. 1994). The Court of Appeals
petition saying I want to consult with so and so.
asked "only that in reaching its decision in this
In fact, I don't even think he has to say who it is
matter on remand that the district court specify the
he wishes to consult with, but I think he does
basis for its conclusions." Id. at 899. This decision
have to tell me what it is that he wishes to say,
was issued on 12 May 1994.
and it would be very helpful if he comes in
with such a petition, he delineates with chapter
Continuing disclosures by Messina in apparent
and verse what his public record source of
violation [**10] of the orders of confidentiality,
these statements are.
and the motions that would inevitably follow to try
and rein him in, gave me ample opportunity to
follow the Court of Appeals request and elaborate

So, basically it would be best if he spoke to no
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one about these matters until we resolve the
questions of his liability for violating the seal
on the one alleged--or two or three alleged
violations that have already occurred without
creating a problem for possible violations that I
may also have to deal with. And the safety
valve that I think [**12] I'm giving is that if he
wants to show exactly what is in the public
record and indicate that this is exactly what he
wants to say, that's possible too, because I
recognize it may be necessary for him to speak
more quickly.
It also is a reason why we ought to move as
expeditiously as possible to get at least the
question of breaking the seal resolved.

says. What I am doing is I'm granting your
motion for clarification and I'm giving you and
your client through you a warning about the
further difficulties that might very well be
created. 5
To simply say, look the judge said you can talk
about whatever it is you learned independent of
this case is very, very cold comfort for
Messina; and were I in his position I would not
be charging ahead saying, well, thank God that
dispute is over, because in my judgment given
both my knowledge of Mr. Messina and what
happens in other cases in which he's not
involved, it just means the possibility that we're
going to have more and expensive hearings.

And that's my response to your motion. So I [**14] Even Mr. Messina's then counsel
guess in a sense I've granted your motion to recognized the danger in further disclosures when
clarify. I don't know if you're entirely pleased he expressly agreed with the propriety of increased
with the clarification, but I [*1434] really sanctions:
think given Mr. Messina's history, that its best
THE COURT: What happens if he [Mr.
Messina] breaches it [the sealing order] a
for him, best for this case, and certainly best in
terms of consuming time with this Court that he
second time?
hold his piece until the matter here is over, and
MR. MINER: It would be appropriate to
impose a more severe sanction on him.
I've given the one escape hatch in case that
THE COURT: Yes.
that's prejudicial to someone else's rights.
MR. MINER: I don't have any doubt of that.
And the profound difficulty here is it's very
difficult to erase from your mind what it is that It was not long after this that Mr. Messina once
you already know, and it's quite likely--at least again made disclosures which appeared to violate
it's quite risky that Mr. Messina may think that my orders of confidentiality, and did so, moreover,
he's speaking from the public document, but without following the specific procedure I had laid
because he hasn't laid out very carefully what down on 8 April. Thus on 27 October 1994 I
he learned from each source, he's going to reiterated for the record the relationship between
transgress the order and then we're going to the orders and Mr. Messina's own behavior:
have arguments [**13] about exactly what
. . . The principal basis for the decision [to
does fall within disclosure and what doesn't fall
impose the sealing order] was the that I had
within the disclosure, and I don't want to get
litigation before me in which I had a lawyer for
involved in that.
I sought to put Mr. Messina on his guard by giving
him notice of the consequences that would follow
any future transgressions:
But the fact of the matter is I can't assign
anybody to follow Mr. Messina around, and
what Mr. Messina says is what Mr. Messina

5 Although

my comments were directed to an absent Mr. Messina
through his counsel, there is no doubt that they were subsequently
read by Mr. Messina, who cited the transcript himself in a letter,
dated 20 September 1994, sent to counsel for an intervenor. Mr.
Messina admitted in deposition that he had reviewed, understood,
and previously discussed the 8 April transcript prior to sending the
letter. See infra part B.2.

Page 6Previous
of 24 View
888 F. Supp. 1427, *1434; 1995 U.S. Dist. LEXIS 8145, **14

the plaintiff, Mr. Messina, who was convinced-I don't know about the justice of his own
client's cause, but convinced beyond a shadow
of a doubt, indeed the possibility of a doubt, of
the badness of the defendants. And it also
seemed to me that Mr. Messina was willing to
use not the force of the law, but the [**15]
force of public relations to beat the defendants
into some sort of submission . . .
But most of what we could do here depends on
the fact that lawyers go about lawyer's
business, and they serve their clients rather than
their own principal concerns, and that they
generally obey orders of court and custom and
practice of lawyers regarding discovery
materials.
I gained an impression of Mr. Messina very
early on that he was not likely to follow the
well trod paths of custom. Indeed, I thought
Mr. Messina might in fact be reluctant to obey
court orders. One of the reasons that the sealing
order was so broad was my concern that Mr.
Messina would ignore any order that was not
broad.
[*1435] After reading a round of briefs on the
continued advisability about keeping case materials
sealed, and after engaging in a document-bydocument review of all materials under seal and
subject to the protective order (a time consuming
task given the sheer amount of materials generated
during the four plus years of litigation), I asked
intervenor's counsel, on 21 November 1994, to
draft an order to unseal the case pursuant to my
orally stated directions. On 1 February 1995, I
ordered the file unsealed.

therefore ordered the particularized redactions of
certain words, phrases, names, etc., while allowing
public access to most, if not all, of the documents in
which the redactions were made.
In response to Mr. Messina's conduct during the
course of the litigation, American Citrus Products
Corp., and John Labatt Ltd., the defendants in the
case, jointly petitioned the court for a finding of
contempt and for [**17] other sanctions against
Mr. Messina. On 3 February 1995, a hearing was
held to afford Mr. Messina an opportunity to
respond to the following charges:
First, that Mr. Messina is in contempt of court for
repeatedly violating the seal and protective order of
the 1990 case by his disclosures of confidential
discovery materials in a brief filed with Seventh
Circuit; in a letter to counsel for intervenors; and in
a conversation to a reporter for the New York
Times.
Second, that Mr. Messina is in contempt of court
for failing to appear before me when directed to do
so, a nonappearance for which I had previously
issued a rule to show cause.
Third, that Mr. Messina is subject to Rule 11
sanctions for allegedly making false or misleading
representations to the Court of Appeals regarding
his status as Grove Fresh's attorney.
Defendants jointly pray that Mr. Messina be
substantially fined, required to reimburse them for
legal fees and costs incurred from his actions,
ordered to refrain from further comment, and
required to deposit with the court a substantial sum
of money which would be forfeited by subsequent
disobedience.

But [**16] although the case was unsealed, I was
still faced with documents protected by a valid
protective order, as well as confidential materials Contempt: Civil and Criminal
filed in reliance of the seal. My in camera
inspection revealed that for some of these materials "The ability to punish disobedience [**18] to
continued confidentiality was appropriate. 6 I

6 These

consisted of commercially disparaging designations;
references to alleged co-conspirators not named as defendants;

discovery materials and revealing references to them; post-settlement
proceedings; and confidential agreements (i.e., the settlement
agreement) that would not have been filed but for the existence of a
seal.
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judicial orders is regarded as essential to ensuring
that the Judiciary has a means to vindicate its own
authority without complete dependence on other
Branches." Young v. U.S. ex. rel. Vuitton et Fils S.
A., 481 U.S. 787, 796, 107 S. Ct. 2124, 95 L. Ed. 2d
740 (1987). Without such authority, the courts
would be helpless in the face of open defiance of
their orders:
If a party can make himself a judge of the
validity of orders which have been issued, and
by his own act of disobedience set them aside,
then are the courts impotent, and what the
Constitution now fittingly calls "the judicial
power of the United States" would be a mere
mockery.
Id., quoting Gompers v. Bucks Stove & Range Co.,
221 U.S. 418, 450, 55 L. Ed. 797, 31 S. Ct. 492
(1911).
The nature of contempt may be civil, criminal, or
both. The enforcement of an order through a civil
contempt action is designed to serve either of two
purposes: (1) to compel or coerce obedience to a
court order; or (2) to compensate the parties for
losses resulting from the contemnors noncompliance with a court order. United States v.
United Mine Workers of America, 330 U.S. 258,
303-04, 91 L. Ed. 884, 67 S. Ct. 677 (1947).
While the purpose [**19] of civil contempt is
essentially remedial, Shakman v. Democratic
Organization of Cook County, 533 F.2d 344, 349
(7th Cir. 1976), the purpose of criminal contempt is
primarily punitive, "to vindicate the authority of the
court." U.S. v. [*1436] Bayshore Associates, Inc.,
934 F.2d 1391, 1400 (6th Cir. 1991), citing
Gompers, 221 U.S. at 441. The same conduct may
be subject to both criminal and civil contempt
sanctions. Id.
To support a federal civil contempt conviction, it
must be proved: "(1) that the court entered a lawful
order of reasonable specificity; (2) the order was
violated." Matter of Betts, 927 F.2d 983, 986 (7th
Cir. 1991). Criminal contempt requires an extra

element be shown: "(3) the violation was willful."
7 [**20]
Id. A jury trial and a standard of
reasonable doubt are required for criminal contempt
charges. 8 Young, 481 U.S. at 798-99. The elements
of civil contempt must be established by "clear and
convincing evidence." 9 Stotler & Co. v. Able, 870
F.2d 1158, 1163 (7th Cir. 1989).
[**21]
The critical features in determining whether
contempt is civil or criminal are the substance of
the proceeding and the character of the relief that
the proceeding will afford. Hicks on Behalf of
Feiock v. Feiock, 485 U.S. 624, 631, 99 L. Ed. 2d
721, 108 S. Ct. 1423 (1988). "If it is for civil
contempt the punishment is remedial, and for the
benefit of the complainant. But if it is for criminal

7 While

it is not necessary in instances of civil contempt for the
petitioner to establish that the defendant's violation of the order was
willful, McComb v. Jacksonville Paper Co., 336 U.S. 187, 191, 93 L.
Ed. 599, 69 S. Ct. 497 (1949), evidence of "willful and intentional
conduct is relevant to determine the appropriate remedial relief."
Connolly v. J.T. Ventures, 851 F.2d 930, 935 (7th Cir. 1988).
8 In

the recently decided International Union, United Mine Workers
of America v. Bagwell, 129 L. Ed. 2d 642, 114 S. Ct. 2552 (1994),
the Supreme Court suggested that in criminal contempt sanctions, the
right to a jury trial and proof beyond a reasonable doubt were now
required for (1) "serious" criminal contempts involving
imprisonment of more than six months; (2) indirect contempts
involving out-of-court disobedience to complex injunctions
(especially if elaborate and reliable factfinding is required), and
which neither obstruct the court's ability to adjudicate nor pose
substantial risk of deprivation from lack of a neutral factfinder; (3)
"serious" fines (i.e., $ 52 million); and for (4) fines related to
widespread, ongoing, out-of-court violations of a complex
injunction, thereby making the court police the compliance with an
entire code of conduct that the court itself has imposed. Id. at 255663.
9 Civil

contempt sanctions, or those penalties designed to compel
future compliance with a court order, do not require a jury trial--just
notice and the opportunity to be heard--if (1) the fine is
compensatory and coercive (rather than merely punitive); (2) the fine
is not compensatory, as long as it is petty and/or the contemnor is
afforded the opportunity to purge; (3) the conduct occurring outside
the court's presence impeded its ability to adjudicate the proceedings
before it; and if (4) the indirect contempts involve discrete, readily
ascertainable acts requiring little need for extensive, impartial
factfinding. Bagwell, 114 S. Ct. at 2557-62.
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contempt the sentence is punitive, to vindicate the
authority of the court." Id., quoting Gompers, 221
U.S. at 441.

[**23] At issue before me are three instances
where it is alleged that Mr. Messina made [*1437]
prohibited disclosures: in a letter, in a legal brief
filed with the Seventh Circuit, and in a
The line between civil and criminal contempt, conversation to a New York Times reporter. That
however, is often blurred since
Mr. Messina made the disclosures at issue is not
both civil and criminal relief have aspects that contested; only that the disclosures violated the
can be seen as either remedial or punitive or orders of confidentiality and therefore are subject to
both: when a court imposes fines and sanctions for contempt.
punishments on a contemnor, it is not only
vindicating its legal authority to enter the initial Mr. Messina has raised several general defenses to
court order, but it is also seeking to give effect the contempt charges regarding the disclosures at
to the law's purpose of modifying the issue, both in his briefs and during his testimony at
contemnor's behavior to conform to the terms the contempt hearings. These have to do primarily
required in the order.
with the scope and interpretation of the orders of
confidentiality; the First Amendment; and the
Id. at 635.
underlying validity of the orders. To give context to
the cited incidents of ostensibly contemptuous
Courts have broad discretion in choosing the means
conduct, and for the sake of prolepsis, I examine
to grant such relief. See McComb, 336 U.S. at 193.
the scope, constitutionality, and validity of the
This includes awarding attorney's fees and costs for
orders before addressing the specific acts in
preparing and prosecuting [**22] a contempt
question.
petition, and such fees may include factors such as
overhead and support personnel.
Matter of 1. Scope
Establishment Inspection of Microcosm, 951 F.2d
121 (7th Cir. 1991), citing Illinois v. Sangamo Mr. Messina's primary defense is his assertion that
Constr. Co., 657 F.2d 855, 862 (7th Cir. 1981); the scope of the orders of confidentiality was so
Squillacote v. Local 248, Meat & Allied Food
10(a)(1).
Workers, 534 F.2d 735, 748 (7th Cir. 1976).
A. The Orders of Confidentiality 10

10 The

1990 case was subject to both a sealing order and a protective
order. The simultaneous use of a seal and a Protective order is not
unusual. See e.g., Leucadia, Inc. v. Applied Extrusion Technologies,
Inc., 998 F.2d 157, 158-59, 167 (3d Cir. 1993). While there is a
definite overlap between the two types of orders in terms of the
prohibition on the dissemination of content, the two are technically
different, although the terms are often used interchangeably. See
Brian T. FitzGerald, Note, Sealed v. Sealed: A Public Court System
Going Secretly Private, 6 J. L. & Pol. 381, 382 n. 7 (1990) (using
"confidentiality orders," "protective orders," and "sealing orders"
interchangeably throughout the text).
Under Local Rule 10(c), the court "may on written motion and for
good cause shown enter an order directing that one or more
documents to be used in a proceeding be suppressed. . . ." A
"suppressed document" is "a document or an exhibit filed in a
proceeding in this Court to which access has been restricted either by
a written order, including a protective order. . . ." Local Rule

A "protective order" is "an order which provides that certain
documents of exhibits to be filed with the court at a future date may
be filed as suppressed or sealed documents as determined by the
order." Local Rule 10(a)(5).
A "sealed document," on the other hand, is "a suppressed document
which the court has directed to be maintained within a sealed
enclosure such that access to the document requires breaking the seal
of the enclosure." Local Rule 10(a)(2).
While the purpose of both orders is to ensure confidentiality, a seal
order can be seen as more sweeping and inclusive if the entire case is
ordered sealed. See FitzGerald, Sealed v. Sealed, at 382 n.7, 383 & n.
10, (distinguishing as "total sealing orders" those orders that make
the entire record of a proceeding confidential--the identity of the
parties, all pre-trial discovery material, the contents of the pleadings,
etc.).
In the present instance, there was both a protective order for
documents designated as confidential and a seal on the entire case. I
have therefore tried, despite their overlap in effect and purpose, to
analyze the two types of orders separately. I may, however, refer to
them collectively as orders of confidentiality.
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limited that neither the protective order nor the seal
prohibited his disclosures. According to Mr.
Messina, the protective [**24] order prohibited the
dissemination of very little. Mr. Messina testified
that he did not understand the protective order to
prohibit him from revealing the contents of
pleadings. Nor from revealing confidential
discovery information such as answers to
interrogatories nor answers to requests to admit.
Nor from disclosing the deposition testimony of
witnesses. Nor from disseminating the contents of
documents marked "confidential."
Mr. Messina's interpretation of the seal order is
similarly cramped. Mr. Messina testified that he did
not understand the seal order as preventing him
from revealing the contents of depositions under
seal, other discovery materials under seal, or
quoting verbatim from sealed materials. The only
thing that Mr. Messina believed the sealing order
actually prohibited was the public disclosure of the
actual
pleadings--the
physical
documents
themselves--filed in the case.
A determination of contempt requires an order of
"reasonable specificity" which has been violated.
Matter of Betts, 927 F.2d 983, 986 (7th Cir. 1991).
Whether an order is reasonably specific is "a
question of fact to be resolved with reference to the
context in which the order is entered and [**25]
the audience to which it is addressed." Id., quoting
United States v. Burstyn, 878 F.2d 1322, 1324
(11th Cir. 1989).
Vital to the context in which the orders of
confidentiality were entered was Mr. Messina's
propensity to generate adverse publicity for the
defendants by disclosing protected materials in
order to get them to [*1438] settle. I had observed
this behavior firsthand over a course of almost two
years in the initial Grove Fresh suit, No. 89 C
1113, and I watched as this familiar pattern played
itself out in No. 90 C 5009. Also vital is the
audience to whom the orders were addressed.
Matter of Betts, 927 F.2d at 986. See also United
States v. Cutler, 815 F. Supp. 599 (E.D. N.Y. 1993),

citing United States v. Turner, 812 F.2d 1552, 1565
(11th Cir. 1987). When the audience is a member
of the bar, that fact will be taken into account in
determining reasonable specificity, and orders that
would otherwise require greater specificity for a
layperson will require less for a lawyer. See, e.g.,
Cutler, 815 F. Supp. at 607; Turner, 812 F.2d at
1565 ("it may well be necessary that the specificity
of orders directed to laypersons be greater than that
of orders [**26] to lawyers").
Mr. Messina earned a bachelor of arts in social
science from the State University of New York at
Stonybrook in 1971. He received a J.D. from the
Boston College Law School in 1975. During the
academic year 1975-1976 he was a teaching fellow
at the University of Illinois College of Law. From
around 1976 to 1981 he was an associate at the
Chicago firm of Jenner & Block. From 1981 until
1987 he was an associate and from July of 1982 to
1987 a partner in the firm of Goldberg, Kohn, Bell,
Black, Rosenbloom & Ritz. Since the fall of 1987
he has been a sole practitioner. Mr. Messina is an
experienced member of the bar who had reason to
be familiar in his past work with orders of
confidentiality, as well as the consequences of
violating those orders.
Even if Mr. Messina's past general legal experience
had not given him a firm understanding about
protective orders and seals, his specific experience
as leading counsel in the Grove Fresh litigation
should have filled in that gap. Mr. Messina's
understanding of the application of the order is
relevant to a proper determination of its scope.
Combs v. Ryan's Coal Co., Inc., 785 F.2d 970, 978
(11th Cir. 1986); Duracell Inc. [**27] v. Global
Imports Inc., 660 F. Supp. 690, 692 (S.D. N.Y.
1987).
In both Grove Fresh suits, Mr. Messina was warned
time and again about his conduct. His repeated
attempts to circumvent my orders prompted me to
observe on 3 May 1991 that it was apparently Mr.
Messina's intention to beat one of the defendants in
this case "over the head in public with what [he]
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believe[d] to be wrongdoing." Any proper
interpretation and application of the orders requires
that they be viewed in connection not only with Mr.
Messina's attorney status, but with his past
violations and the warnings he experienced during
the course of the Grove Fresh litigation. 11
[**28] Moreover, given the orders' context,
audience, and nature, Mr. Messina's interpretation
of them is unreasonable. The prohibition of an
order must be subject to reasonable interpretation,
and, while a court cannot expand the terms of the
order, it may look to the nature of the original
proceedings to interpret and apply it. United States
v. Greyhound Corp., 508 F.2d 529, 532, 537 (7th
Cir. 1974). Courts are not and should not be
compelled to accept "twisted interpretations" or
"tortured constructions" of an order. Id. at 532.
Furthermore, a court order is issued to be obeyed.
In effectuating this purpose, a court should not
interpret the order in such a way as to render it a
nullity. Id. at 533. Rather an order should be
interpreted to give effect to its purpose and spirit.
See Chase Industries, Inc. v. Frommelt Industries,
Inc., 806 F. Supp. 1381, 1386 (N.D. Iowa 1992).
Mr. Messina's construction of the orders [*1439]
is tortured. 12 He interprets the seal as doing

11 Mr.

Messina repeatedly filed or attempted to file in a public
manner documents that were confidential under the orders of
confidentiality. See, e.g., Everfresh's Emergency Motion to Require
Grove Fresh to File Its Motion and Reply Under Seal (filed 3
October 1990); Motion to Enforce Prior Orders of Court of Labatt
and Everfresh/Canada (filed 1 May 1991); Everfresh's Motion (A) to
Enforce This Court's Previous Orders; (B) To Strike and Seal Grove
Fresh's Latest Pleadings; and (C) For Sanctions (filed 1 May 1991,
and which contains a lengthy list of public filings contrary to explicit
orders); Motion to Strike Memorandum Filed by Grove Fresh on
January 15, 1993 (filed 20 January 1992, and which resulted in the
Memorandum being withdrawn from the Court file by Mr. Messina's
co-counsel); Petition of American Citrus Products Corporation and
Henry Lang for a Rule to Show Cause Why John P. Messina Should
Not Be Held in Contempt for a Violation of This Court's Sealing
Order (filed 3 November 1993).
12 To

listen to Mr. Messina on the scope of the orders is to hear a
veritable potpourri of tortured constructions. An example: in the
course of a deposition taken 29 August 1991, Mr. Messina stated that
he understood the sealing order to protect disclosure obtained during
discovery: "Until we reach an agreement or agree to disagree, the

nothing more than regulating the public's access to
the physical items on file at the clerk's office. Such
an interpretation would render the sealing order a
nullity by allowing the public to have the words,
ideas, [**29] and facts contained in protected
materials, while denying them access only to the
documents which contained them. The purpose of
the order is not fulfilled and the conduct at which it
is aimed is not curtailed if Mr. Messina's
interpretation is accepted.
[**30] Moreover, Mr. Messina's interpretation is
twisted. By arguing that anything not expressly
prohibited by the orders may be revealed, Mr.
Messina engages in the fallacy of omission: he
claims that he could reveal whatever information he
wanted as long as the order on its face did not
expressly prohibit it; that anything omitted was
allowed. This not only defies common sense, but
basically denies any prophylactic effect to orders
intentionally written to be broad.
The sealing order, when viewed in conjunction with
the protective order, must reasonably be viewed as
protecting not just documents, but the contents of
those documents. The orders, after all, were
intended to protect the defendants against a
resolution of this case prompted by Mr. Messina's
unauthorized disclosures. That interest would not
be served by an interpretation and application of the
orders which permitted Mr. Messina to publicly
disclose any information he deemed appropriate,
but restrained only his distribution of the
documents containing that information.
If Mr. Messina had any doubts about exactly what
he could or could not disclose, he had the continued
depositions [including this one] are being treated as though they are
protected by the seal." Later, in his own deposition, Mr. Messina
interpreted the phrase "as though" as meaning "we're going to
pretend that it's protected by the seal."
The game of "let's-pretend-the-deposition-was-protected-under-sealwhen-it-really-isn't" is typical of Mr. Messina's methods. Not only is
it unfair to the other players--i.e., Mr. Messina's opposing counsel-who interpret words less fancifully, but it exacerbates an insidious
public stereotype of lawyers as untrustworthy manipulators of
language.
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opportunity to seek clarification. When a defendant
undertakes [**31] his own interpretation of an
order, and does not seek clarification, then he
proceeds at his peril. Failure to seek clarification of
an order, "combined with actions based upon a
twisted or implausible interpretation of the order
will be strong evidence of a willful violation of the
decree." Greyhound, 508 F.2d at 532. See Donovan
v. Sureway Cleaners, 656 F.2d 1368, 1373 (9th Cir.
1981). It follows that if one seeks clarification, gets
it, and subsequently disregards it, the evidence of a
willful violation is even stronger.

Even if Mr. Messina's arguments were credible, I
find that Mr. Messina's belief in them at the time is
not. Since his interpretations [**33] of the orders
are both unreasonable and unbelievable, and the
result of a voluntarily-enforced ignorance, Mr.
Messina is estopped from using them as a defense.
2. Constitutionality

Mr. Messina also attempts to defend his disclosures
from a finding of contempt by arguing that the
orders of confidentiality unduly restricted his right
to free speech under the First Amendment. But even
Mr. Messina sought clarification of the orders, and though the broad sweep of the First Amendment
on 8 April 1994 I provided it, along with a specific seems to prohibit all restraints on free expression,
procedure to be followed before any future the Supreme Court has observed that freedom of
disclosures were made: Mr. Messina was to present speech "does not comprehend the right to speak on
me with a petition setting out the information he any subject at any time." Seattle Times Co. v.
sought to disclose, along with its independent Rhinehart, 467 U.S. 20, 31, 81 L. Ed. 2d 17, 104 S.
public source. 13 [**32] In spite of my Ct. 2199 (1984) (citation omitted).
admonitions, and Mr. Messina's self-professed
In Seattle Times--the most thorough exploration yet
confusion, 14 he never once attempted to follow the
by the Supreme Court on orders of confidentiality-required procedure or even consult me in a more
it was held that when a protective order is entered
informal manner. 15 I offered Mr. Messina [*1440]
on a showing of "good cause" as required by
unlimited opportunities to clarify the orders' scope
Federal Rule of Civil Procedure 26(c), is limited to
as they related to specific disclosures but he chose
the context of pretrial civil discovery, and does not
not to avail himself of these.
restrict the dissemination of information if gained
from other sources, it does not offend the First
Amendment. Id. at 37. While the context of the case
13 That Mr. Messina knew and understood the procedure I had
was somewhat [**34] limited, the decision's
outlined is evident from his testimony: "If I needed or wanted to
reasoning strongly suggests that Mr. Messina's
consult with prospective clients . . . what I should do is come in with
a petition setting forth what it was I wanted to communicate and to First Amendment defense cannot succeed. It is
identify, in the court's words, chapter and verse the public sources."
necessary to parse the holding to see why.
14 Mr.

Messina admitted in Court that there were times when he was
"confused" about whether the seal order was intended to apply to
depositions and other discovery, but this confusion evidently did not
prompt him to seek further clarification. Mr. Messina claims that for
the "last year or so of the case I had come to the conclusion that the-the proper or the accurate construction of the sealing order was that it
did not apply to discovery. . . ." Given that this conclusion was made
in a judicial void, its basis is dubious.
15 When

asked whether he ever used that procedure during his
hearing, Messina admitted he had not: "I thought about using it, and
the more I thought about what would have to go into the petition, the
more I thought I would only be inviting more problems rather than
solving a problem." My feeling is that the problem Mr. Messina most
feared he would invite by consulting me was that I would interpret
the orders in ways with which he disagreed.

Although the Seattle Times Court focused
exclusively on protective orders issued under Rule
26, 16, it recognized that courts "have inherent

16 Rule

26(c) allows for protective orders "on matters relating to a
deposition." This has been interpreted more broadly to allow
protective orders for all types of discovery materials. See Seattle
Times, 467 U.S. at 34-37.
Under Local Rule 18(A), "discovery materials" includes "all
interrogatories, requests for production and inspection, requests for
admission, and responses and objections made pursuant to
[specified] Federal Rules of Civil Procedure, and notices of
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equitable power to grant confidentiality orders,
whether or not such orders are specifically
authorized by procedural rules." Id. at 35. How
broad these equitable powers are is a matter left
unexplored by Seattle Times, but, since discovery is
the focus of both Rule 26 and Seattle Times, there is
nothing in the opinion to suggest that those
equitable powers are likewise limited to protecting
discovery materials. Indeed, the reverse appears to
be true.
[**35] One important reason, the Court said, why
"the trial court[s] have substantial latitude to
fashion protective orders" is the "unique character
of the discovery process." Id. at 36. An order
"prohibiting
dissemination
of
discovered
information before trial is not the kind of classic
prior restraint that requires exacting First
Amendment scrutiny" because discovery materials
such as pretrial depositions and interrogatories are
not considered "public components of a civil trial."
Id. at 32-33.

were "implicit in the broad purpose and language of
the rule." Id. at 35 n.21.
The goal of protecting the litigants' privacy
interests from abuse is as valid in the context of
confidential agreements as it is for discovery. Thus,
confidential agreements filed during the course of a
lawsuit in reliance on an existing seal--such as
confidential settlement agreements--are also worthy
subjects for a protective order, because, like
discovery material, they too cannot really be
considered "public components of a civil trial." See
id. at 33. See also City of Hartford v. Chase, 942
F.2d 130, 135-36 (2d Cir. 1991) (upholding district
court's power to prevent access to all documents
related to settlement).

And while there is "simply no legitimate public
interest" to be served by disclosing settlement
agreements, the parties to the agreement are likely
to have "a compelling interest in keeping the
settlement amount confidential." Arthur R. Miller,
Confidentiality, Protective Orders, and Public
But the Court did not go as far as to suggest that Access to the Courts, 105 Harv. L. Rev. 427, 486protective orders which cover a broader variety of 87 (1991). In fact, confidential settlement
materials than those pertaining to discovery are agreements are likely in the long run to best serve
constitutionally infirm. This is especially true for the interests of the public and [**37] the parties
those materials to which access could only be alike: "Whatever the value of disclosure, it should
gained by parties to the litigation, since there is "no not obscure the strong public interest in, and policy
First Amendment right of access to information objectives furthered by, promoting settlement." Id.
made available only for purposes of trying his suit." at 486. Thus, "absent special circumstances, a court
Id. at 32. Like discovery materials, the should honor confidentialities that are bargaineddissemination [*1441] of agreements intended by for elements of settlement agreement." 17 Id.
the parties to be confidential carries a "significant
potential for abuse" which could "implicate privacy The orders of confidentiality at issue here
interests of litigants and third parties." Id at 34. The were [**38] not explicitly issued under Rule 26,
Court found that such rights and [**36] interests but there is, and was meant to be, some overlap
depositions issued and depositions taken pursuant [to other specified
Federal Rules].
The Seattle Times holding was specifically limited to those
protective orders entered for "good cause" as required under Rule
26(c). Id. at 37. Whether "good cause" under Rule 26 is to be
interpreted differently from whatever the necessary predicate is
protective orders issued on another basis need not be decided here,
since I believe the orders at issue here satisfy the Rule 26 "good
cause" standard. See infra part A.3.

17 As

Professor Miller has observed, "[a] number of courts have
required a common law right of access when there has been judicial
participation in the settlement process, but they have given it
extremely different application." Id. at n.290. Compare Minneapolis
Star & Tribune Co. v. Schumacher, 392 N.W.2d 197, 206 (Minn.
1986) (emphasizing the traditional privacy of settlements and the
policy favoring settlements) with Bank of Am. Nat'l Trust & Sav.
Ass'n v. Hotel Rittenhouse Assocs., 800 F.2d 339, 345 (3d Cir. 1986)
(stating that court approval of a settlement is something the public
has a right to know about and evaluate).
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with Rule 26's protection of discovery materials (an
express purpose behind the orders was "to facilitate
discovery"). But the scope of my protective orders
was meant and understood by Mr. Messina to be
broader than the scope of a Rule 26 protective
order, 18 covering not only discovery materials, but
also other documents considered confidential,
including confidential settlement agreements.
Orders of such scope are within the trial court's
discretion. See Chase, 942 F.2d at 135-36.
But for his status as plaintiff's attorney, Mr.
Messina would never have had access to the
confidential settlement agreement whose terms he
disclosed. He cannot shield the abuse of his
insider's knowledge of the settlement amount by
references to the Constitution, since orders
restricting [**39] disclosure of information gained,
such as here, purely from inside access to the
documents implicate constitutional rights "to a far
lesser extent than would restraints on dissemination
of information in a different context." Id. at 33-34.
Mr. Messina also claims he cannot be punished for
disclosing information independently available
from a public source. Prohibiting the disclosure of
information "gained through means independent of
the court's processes" would raise the specter of
prior restraint. Id. at 34. Putting aside the obvious
problem of attempting to restrict information
presumptively protected by the First Amendment,
there are two commonsense policy reasons for not
punishing someone from divulging information
identical to that contained in a public source. One,
it would be inherently unfair; and two, it would be
too difficult, when considering sanctions for
disclosure, to [*1442] determine which source-public or protected--was used.
Finding Mr. Messina in contempt in this case for
revealing information to which the general public
had access would be both unfair and
unconstitutional. But my orders certainly cannot be
18 As

I stated on 27 October, "one of the reasons that the sealing
order was so broad was my concern that Mr. Messina would ignore
any order that was not broad."

seen as an attempt to prevent the dissemination of
public [**40] information. Aside from the implicit
restraints of the First Amendment on the orders (as
per Seattle Times), I explicitly exempted the
dissemination of publicly available information
from the orders' reach in clarifying for Mr. Messina
the orders' scope.
However, since it was by no means self-evident
exactly which information was or was not
independently available from a public source,
19 [**41] I required, as part of the procedure Mr.
Messina was to follow prior to making further
disclosures, that he identify to this court his
allegedly independent public source. Putting this
burden on Mr. Messina was reasonable, 20 [**42]
since--unlike his opposing counsel or the court
itself--Mr. Messina was in the best position quickly
to articulate the nature and location of his public
source. Any restraints this procedure might have
imposed on Mr. Messina's First Amendment rights
were de minimis and ephemeral, and were
substantially outweighed not only by the more
compelling interests of the parties seeking
confidentiality, but also by the interests of justice
19 Nor

necessarily evident to Mr. Messina. As he himself testified,
"Once the case was filed . . . there was an awful lot of discovery that
was redundant with information that I had gotten from public
sources. But there was also discovery that provided additional
information on subjects that I had gotten from public sources."
20 This

burden is not to be confused with the threshold burden of
persuasion placed on the designating party to show "good cause" for
a protective order under Rule 26(c). Leucadia, Inc. v. Allied
Extrusion Technologies, Inc., 998 F.2d 157, 166 (3d Cir. 1993);
Cipollone v. Liggett Group, Inc., 785 F.2d 1108, 1121 (3d Cir. 1986)
("Rule 26(c) places the burden of persuasion on the party seeking the
protective order. To overcome the presumption, the party seeking the
protective order must show good cause. . . ."), cert. denied, 484 U.S.
976, 98 L. Ed. 2d 485, 108 S. Ct. 487 (1987).
Nor is it to be confused with the burden, also borne by the
designating party after a challenge to the designation, of proving that
the information was appropriately subject to the confidentiality and
sealing provisions in the order." 998 F.2d at 158-59. These burdens
had already been surmounted to my satisfaction. Therefore this is not
a Leucadia situation, where the district court had improperly placed
the burden of persuasion on the party seeking access to sealed
judicial records, rather than on the designating party, to justify
continued secrecy. See Leucadia, 998 F.2d at 166-67.
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and judicial economy. 21
Mr. Messina voluntarily chose not to avail himself
of a procedure personally tailored to meet his needs
and protect his rights. Consequently he did not
identify to me any independent public sources prior
to making his disclosures. Having failed to meet his
burden, he is therefore estopped from raising as a
defense the alternate availability of a public source.
22

Moreover, even if Mr. Messina is correct, and some
of the information he disclosed was publicly
available, this will not necessarily shield him from
revealing things [**43] which were not. For each
of the alleged instances of contempt adequate and
independent grounds exist for sanctioning Mr.
Messina solely for those disclosures made without
a separate public source. Specifically, disclosures
concerning (1) the invocation of the Fifth
Amendment privilege by certain individuals and (2)
the amount of the settlement. 23 Neither piece of
information, despite Mr. Messina's insistent and
unsupported claims to the contrary, was
independently available from a public source.
Because Mr. Messina could "disseminate the
identical information covered by the protective
order as long as the information [was] gained
through means independent of the court's
processes," Seattle Times, 467 U.S. at 32-33,
[*1443] there was no prior restraint. Mr. Messina's
unauthorized disclosures of protected information
not gained by independent means are therefore
constitutionally valid grounds for contempt.
3. Validity

21 Messina

argues that the outlined procedure unconstitutionally
conditioned his "fundamental right to practice law." Since the
practice of a law in the United States is a privilege, not a
fundamental right, I do not address this argument.
22 This

is especially true for those instances where Mr. Messina
claims as "public" information he himself disclosed to the public.
See infra part B.2.
23 These

disclosures are more fully examined infra part B.

If the order underlying it [**44] is invalid, a
contempt judgment based on a violation of that
order may well fall with it. Marrese v. American
Academy Orthopaedic Surgeons, 726 F.2d 1150,
1157 (7th Cir. 1984), rev'd on other grounds, 470
U.S. 373, 84 L. Ed. 2d 274, 105 S. Ct. 1327 (1985).
Seeking to take advantage of this rule, Mr. Messina
questions the underlying validity of the seal and the
protective order as a way of preemptively
neutralizing any determinations of contempt. 24
24 Assuming

for the sake of argument that my orders were invalid,
Mr. Messina's reliance on Marrese to exonerate him from a
judgment of contempt for their violation is problematic. This is not
only because there is no single majority opinion of the en banc court,
nor even because the case focused exclusively on criminal, rather
than civil, contempt. My reservations about the efficacy of Marrese
as it relates to Mr. Messina's defense are rooted in more fundamental
concerns.
First, because as Judge Posner's opinion notes, there are many
decisions which hold that a contempt citation remains intact even
after invalidation of the underlying order which was violated.
Marrese, 726 F.2d at 1157. See also Howat v. Kansas, 258 U.S. 181,
189-90, 66 L. Ed. 550, 42 S. Ct. 277 (1922); United States v. Mine
Workers, 330 U.S. 258, 291-94, 91 L. Ed. 884, 67 S. Ct. 677 (1947);
Maness v. Meyers, 419 U.S. 449, 458, 42 L. Ed. 2d 574, 95 S. Ct. 584
(1975); Blocksom & Co. v. Marshall, 582 F.2d 1122, 1124 (7th Cir.
1978).
Moreover, a more recent ruling by this court, and, unlike Marrese,
one specifically addressed to orders of confidentiality, held that a
"confidentiality order is effective until modified; the collateral bar
doctrine requires litigants to obey invalid orders while they are
outstanding." Matter of Krynicki, 983 F.2d 74, 78 (7th Cir. 1992),
citing Pasadena Bd. of Educ. v. Spangler, 427 U.S. 424, 439-40, 49
L. Ed. 2d 599, 96 S. Ct. 2697 (1976). Even though Krynicki did not
specifically refer to contempt, the enunciated rule would have no
teeth if its violation could not be remedied through contempt
sanctions. The unavoidable inference of Krynicki therefore is that
Marrese does not include protective orders within its scope.
Second, Judge Posner attempted to reconcile the apparent
contradiction in the lines of precedent by noting that in those cases
where the validity of the underlying order was held not to be
reviewable on appeal from the judgment of contempt, the order
could have been appealed as of right directly, or otherwise reviewed
other than by appeal from the contempt judgment. Marrese, 726
F.2d at 1157. Discovery orders, like the one at issue in Marrese, are
not appealable. Id. But not only are orders of confidentiality
appealable independent of any contempt judgment, the orders in this
very case were actually appealed to the Seventh Circuit. See Grove
Fresh Distributors, Inc. v. Everfresh Juice Co., 24 F.3d 893 at 89899 (7th Cir. 1994). Thus, the orders at issue here fall outside the
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Even assuming that Mr. Messina was permitted to
raise the invalidity of the contempt order as a
defense during his hearing rather than having to
wait to do so on appeal, see United States v.
Pearce, 792 F.2d 397, 400 (3d Cir. 1986), this
defense still cannot succeed for the simple reason
that the orders of confidentiality are, and were,
valid. And "a continuing respect for the valid
decrees of a court commands that they be obeyed
until changed." Kindred v. Duckworth, 9 F.3d 638,
644 (7th Cir. 1993), citing Pasadena Bd. Educ. v.
Spangler, 427 U.S. 424, 439-40, 49 L. Ed. 2d 599,
96 S. Ct. 2697 (1976).
[**45]
A district court must independently determine if
"good cause" exists before issuing a stipulated
protective order. Jepson, Inc. v. Makita Elec.
Works, Ltd., 30 F.3d 854, 858 (7th Cir. 1994);
Leucadia, Inc. v. Allied Extrusion Technologies,
Inc., 998 F.2d 157, 166 (3d Cir. 1993) ("To
overcome the presumption [of public access], the
court may construct a broad 'umbrella' protective
order upon a threshold showing by one party (the
movant) of good cause.") (citation and internal
quotation marks omitted). In considering whether
good cause exists for a protective order, the federal
courts have generally adopted a balancing process.
25 Pansy [*1444] v. Borough of Stroudsburg, 23
Marrese rule, and even a finding that the underlying order was
invalid would not shield Mr. Messina from being found in contempt
for its violation. See Maness, 419 U.S. at 458 ("persons who make
private determinations of the law and refuse to obey an order
generally risk criminal contempt even if the order is ultimately ruled
incorrect.")
25 The

Third Circuit recently has summarized a non-exhaustive list of
factors to be considered in the balancing process. These include (1)
whether parties have an interest in privacy; (2) whether information
is being sought for legitimate purpose or for improper purpose; (3)
whether there is a threat of serious embarrassment to a party; (4)
whether information is important to public health and safety; (5)
whether sharing of information among litigants would promote
fairness and efficiency; (6) whether a party benefiting from the
confidentiality order is a public entity or official; and (7) whether the
case involves issues important to the public. Pansy, 23 F.3d at 78788. As the record in the instant case shows, I felt that any
presumptive right of access possibly merited by (4) was substantially

F.3d 772, 787 (3d Cir. 1994), citing Miller,
Confidentiality, 105 Harv. L. Rev. at 432-33. When
a district court carefully considers "each of the
factors which favor[] access or continued secrecy
for the documents at issue" and assigns
"appropriate weights to the various interests," there
is no abuse of discretion. Leucadia, 998 F.2d at
167, citing Littlejohn v. Bic Corp., 851 F.2d 673,
685 (3d Cir. 1988).
[**46]
In deciding to seal a case, a district court should
articulate the findings and reasoning that served as
a basis for the seal. Grove Fresh Distributors, Inc.
v. Everfresh Juice Co., 24 F.3d 893, 898 (7th Cir.
1994). But, since an absence of those findings and
reasoning in the record is not necessarily evidence
that a court never considered good cause, the real
question is whether or not there was any
substantive decision behind the record's "silence."
If the lack of articulated findings stems from a
complete failure to make a good cause
determination, the order is likely to be found
invalid. See Jepson, 30 F.3d at 859. The
consequence of that would be the reversal of any
sanctions imposed for violating the order now
adjudged to be invalid. See id. In Jepson, the
Seventh Circuit reversed the district court's
imposition of sanctions against counsel for
disclosing information subject to a stipulated
protective order because it determined that the
underlying order was invalid. Id. at 858-60. The
Court was not only disturbed by the lack of any
implicit or explicit reference to "good cause" in the
order itself, but also by the fact that no specific
finding of this [**47] appeared anywhere in the
record. Id. at 859.
outweighed by (1), (2), and, to some extent, (3). Although
information concerning public health and safety was implicated--this
being a case involving the adulteration of orange juice--I was not
convinced by the evidence before me at that time that (4) merited
greater weight. Factor (7) overlapped with (4), and the two were
considered together. Factors (5) and (6) were not relevant in this
case, and were therefore not considered in my balancing of the
interests.
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Reversal in Jepson was appropriate because there
was "no indication that the magistrate judge made
some independent determination that 'good cause'
existed before issuing its [protective order]." Id. at
858-59 (emphasis added). But while the rationale
for sealing cases should ideally be put on the record
at the time of the sealing, the Seventh Circuit has
"yet to hold that where such a description is
[initially] lacking, reversal is per se appropriate."
Grove Fresh, 24 F.3d at 898.

was considered. 30 F.3d at 856. Here, of course,
the stipulated protective order at issue was
submitted to me, I did sign it, and it was entered.
And although I never actually used the phrase
"good cause" to justify my reasons for signing it,
the record amply attests to an independent
determination of good cause, including a balancing
of interests, which justified the seal as well as the
protective order. 27

Given the purpose for the orders, the context in
The Court of Appeals will independently determine which they were issued, and the balancing of the
if good cause existed only if the lower court respective interests, the orders are valid: there was
obviously did not. See Jepson, 30 F.3d at 859. See good cause to find good cause. However, even
also Leucadia, 998 F.2d at 167 ("The required assuming that the orders were invalid, Mr. Messina
balancing should be done in the first instance by the may still be punished for violating them. Krynicki,
district court"). In this circuit, the preferred method 983 F.2d 74 (holding litigants must obey even
to see whether good cause was determined (if not invalid outstanding orders of confidentiality). Any
recorded) is to remand the matter back to the alleged invalidity of the underlying orders would
authorizing court. See Grove Fresh, 24 F.3d at 898. not affect the validity of a contempt judgment for
If on remand the district court can specify the basis their violation.
for its sealing order, the order cannot be B. Violations of the Orders of Confidentiality
invalidated--and the sanctions for violating the
order reversed--for a complete failure [**48] to 1. Disclosures in Appellate Brief
decide good cause. See Jepson, 30 F.3d at 860.
Moreover, the Court of Appeals will then have The first charge of contempt against Mr. Messina
findings specific enough to "determine whether the stems from a forty-two page brief he filed with the
closure order was properly entered." Grove Fresh, Seventh Circuit Court of Appeals on 22 October
28 Within the brief, defendants American
24 F.3d at 898, quoting Press-Enterprise Co. v. 1993.
Superior Court, 464 U.S. 501, 510, 78 L. Ed. 2d Citrus and John Labatt allege, Mr. Messina
disclosed protected information that was not
629, 104 S. Ct. 819 (1985).
available from public sources and which could only
The court in Jepson was dealing with a stipulated have [**50] come from the discovery process in
protective order that was never submitted to the the case.
district court, never signed by it, and never entered.
30 F.3d at 856-57. How much weight this played in Orders [plural] and for Sanctions. Id. at 857 (emphasis added). As
both orders were involved, and as their purposes overlapped, the
the Seventh Circuit's reasoning is unclear, Court may have felt it expedient to treat them for purposes of
26 [**49] but [*1445] from the opinion this fact
analysis as interchangeable.
27 Ironically,
26 Unclear

partly because there were two protective orders at issue in
the case: a stipulated protective order that the district court never saw
and an interim protective order that was signed by the magistrate
judge without considering good cause. See Jepson, Inc., 30 F.3d at
856. Judge Kanne's analysis does not always distinguish between the
two. See id. at 859. Perhaps this is because the orders overlapped to a
certain extent, id. at 856, and perhaps because the attorney was
sanctioned pursuant to a Motion for Enforcement of Protective

I elaborated on my reasons for issuing the orders one
month prior to the Seventh Circuit's request that I "specify the basis"
for the seal.
28 At

the time of filing, Mr. Messina was neither a party, nor an
attorney for any party, in the Grove Fresh litigation. The Seventh
Circuit struck the motion as frivolous, and asked him to show cause
why he should not be sanctioned for improper conduct. Sanctions
against Mr. Messina for mischaracterizing his attorney status and his
standing are discussed infra part D.
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Specifically, Messina is charged with having
asserted that certain defendants, or representatives
of defendants, invoked the Fifth Amendment
privilege against self incrimination. Moreover, it is
alleged that Messina mischaracterized the record by
asserting that other individuals had invoked the
Fifth Amendment (and stating that adverse
inferences should thereby be drawn against the
corporate defendants) when in fact they had not,
thus making Messina's disclosures to the Seventh
Circuit deceptive as well as improper.
A perusal of the brief in question shows the above
charges to be true: the disclosures [**51] about the
Fifth Amendment were made, the disclosures were
improper because the disseminated information was
protected by both the seal and the protective order,
the information was unavailable from any
independent public source, and inaccuracies in that
which was divulged distorted the record. Mr.
Messina's revelations are all the more egregious for
having been made with full knowledge--as he
admitted under cross-examination--that at the time
he made his disclosures I then had before me a
motion in support of keeping under seal the very
issues he disclosed.
The orders in this case were entered lawfully and
were reasonably specific. Mr. Messina violated
those orders, and the violation of those orders was
willful. There are no valid defenses to his actions.
The evidence of Mr. Messina's violation of the
orders here is more than clear and convincing, it is
beyond a reasonable doubt. Since the elements and
the standard of criminal contempt are met, and
since what will satisfy the stricter criminal
contempt standards will necessarily satisfy its civil
counterpart, the same acts by Mr. Messina may
yield sanctions for both criminal and civil
contempt.
For this first instance of civil contempt, [**52] I
order Mr. Messina to compensate the parties for
losses they can prove resulted from noncompliance,
including attorney's fees and [*1446] costs
incurred in preparing and prosecuting Mr. Messina

for contempt (this may include overhead and
support personnel). The defendants shall submit for
review the total amount of this compensation
within two weeks from the date of this opinion.
And for this first instance of Mr. Messina's criminal
contempt, which not only subverted the authority of
the court, but also wasted its time (and therefore the
taxpayers money), I fine him $ 1000. This amount,
which is meant to compensate the government as
well as to punish Mr. Messina's disobedience, is
due within three days after the issuance of this
opinion, and shall be paid by a certified check made
out to "the United States of America."
2. Disclosures in Letter
The second contempt charge against Mr. Messina
stems from a letter, dated 20 September 1994,
written by Mr. Messina to John Elson, of the
Northwestern University Legal Clinic, counsel for
the Ad Hoc Coalition of In Depth Journalists, an
intervenor. In this letter, defendants claim, Mr.
Messina
disclosed--and
substantially
mischaracterized--information [**53]
obtained
from discovery, and quoted verbatim from the
sealed complaint.
Instead of consulting with me, as he was advised to
do before making further disclosures, Mr. Messina-perhaps attempting to save this court the time and
trouble of deciding the matter for itself--decided the
legal issues on his own. Thus he begins his letter by
unequivocally stating that the designations about
materials to remain under seal are "not well
grounded in fact," and that "after careful review of
the applicable law and the procedural history of the
seal in the Labatt case, I have concluded that I am
free to provide you with [the] information . . . set
out below." And provide it he did.
At page 4, arguing that the settlement terms were
no longer confidential and therefore did not justify
closing the post-settlement proceedings, Mr.
Messina disclosed the confidential settlement
amount, which was part of the sealed record.
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[**54] In doing so, he violated not only the [*1447] At page 7 of his letter Messina quoted
orders of confidentiality, but also prejudiced the paragraphs 99, 100, and 102 of the complaint,
interests of his client by knowingly and willfully which was then under seal. The quotes were
violating the terms of the confidential settlement verbatim.
agreement itself. 30
At page 8, arguing that American Citrus' objection
At pages 6 through 8, arguing that American Citrus' to the naming of non-party co-conspirators was
objection to certain designations were groundless, groundless, Messina disclosed the identity of eight
31 Mr. Messina revealed potentially disparaging and individuals named in the sealed complaint who he
scandalous designations contained in the sealed alleged were co-conspirators. He did this [**56]
complaint. Messina admitted under cross- even though, as he admitted under crossexamination that at the time he disclosed this examination, he knew that the identification of
information he knew that keeping those particular these individuals--and the issue of whether this
designations under seal was then an issue before me information should be made public--was the subject
awaiting decision.
of a brief before me, for which the parties were
presently awaiting a judgment.
[**55] Also at page 6, Mr. Messina revealed that
certain individuals had invoked the Fifth Again, I find that Mr. Messina willfully violated
Amendment privilege against self-incrimination. reasonably specific orders beyond a reasonable
This information was exclusively contained in doubt. Again, there are no valid defenses to Mr.
discovery materials covered by the seal and the Messina's action. Again, both civil and criminal
contempt sanctions are appropriate. These
protective order. 32
sanctions, for this second instance of contempt, are
identical to those previously cited: compensation
29 These disclosures were justified, Mr. Messina argues, because this
information was "public." But he eventually (and reluctantly) for the parties' losses and a fine exacted on behalf
admitted under cross-examination that the information was public of the United States.
only because of disclosures he made in his motion to the Seventh
Circuit: "The information about the settlement amount [as published
in national press] certainly came from my papers."
Thus, Mr. Messina attempts to defend his actions by claiming as
"public" protected information he himself disseminated to the public.
The circularity of his argument is audacious, even by his own
standards of audacity.
30 Under

cross-examination Mr. Messina admitted he understood that
the settlement agreement between the defendants and Grove Fresh
contained confidentiality provisions, that one of the terms that was to
remain confidential was the amount of the settlement, and that the
amount was defined as one of the material terms to remain
confidential. He also admitted he knew that the defendants did not
want the information disclosed, that confidentiality is valuable, and
that he understood the value of confidentiality in an agreement.
31 These

designations, which plausibly had negative connotations,
referred to the adulterated orange juice formula and the organization
which utilized it.
32 Mr.

Messina tries to claim that this information was unrelated to
discovery, since it was supposedly information contained in a letter
from one of the defendant's attorneys. But after much waffling, he
finally admitted under cross-examination that the letter was only
written in response to a deposition notice issued by Grove Fresh.
Such a response was unquestionably related to discovery.

3. Disclosures in Conversation
The third alleged instance of contempt springs from
Mr. Messina's disclosure of protected information
to a reporter for a national publication, resulting in
a front page story revealing the contents of his
disclosures. See Diana B. Henriquez, 10% of Fruit
Juice Sold in U.S. Is Not All Juice, Regulators Say,
N.Y. Times, Oct. 31, 1993, at A1.
Messina admitted in deposition that he had a
private conversation with Diana Henriquez, the
article's author, in which he divulged [**57] that
certain named individuals had invoked the Fifth
Amendment privilege. At the time he made his
disclosures, that information was exclusively
available from nonpublic, protected discovery
materials. Moreover, Mr. Messina testified that he
directed Ms. Henriquez to his recently filed
Seventh Circuit brief, where the newly "public"
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information about the settlement amount was
immediately discoverable. This amount appeared in
the story. Id. at A11.
Once again, I find that Mr. Messina willfully
violated reasonably specific orders beyond a
reasonable doubt; that no valid defenses exist to his
actions; and that both civil and criminal contempt
sanctions are appropriate. The sanctions for this
third instance of contempt are identical to, but
separate from, those mentioned previously.
4. Future Disclosures
Two recent instances of Mr. Messina's behavior
make me question whether Mr. Messina has the
necessary self restraint to curb his seemingly
uncontrollable propensity to disclose protected
materials. The first concerns a "press release"
which Mr. Messina drafted, sent to the defendants
on 24 January 1995, and threatened to disseminate
on 27 January 1995. Headlined "Orange Juice
Companies [**58] Seek to Punish Lawyer Who
Uncovered Consumer Fraud," this "press release"
disclosed the invocations of the Fifth Amendment
privilege, as well as substantial (and often
inaccurate) information about the settlement
negotiations,
including
disclosures
of
communications with the Court, and with Mr.
Messina's former client and co-counsel.
Whether Mr. Messina's methods are seen as tough
negotiation or blackmail, his bad faith is evidenced
by his threat to send his "press release" not only to
the press, but to the Plaintiff's Bar as well.
(Although he denied this particular audience was
chosen to raise the specter of additional lawsuits
against the defendants, he was unconvincing.) Mr.
Messina evidently had no compunctions about
coercing compliance with his demands by
threatening the disclosure of protected information.
And there is no question that he would have
followed through with his threat: under crossexamination, Mr. Messina admitted that, absent
compliance or a court order, "the press release
would have been issued."

As disturbing as is Mr. Messina's willingness to
hurt his perceived enemies, it pales beside his
willingness to run roughshod over the best interests
of his client. [**59] This incident prompted the
sad spectacle of Mr. Messina's former client, Grove
Fresh, filing a motion to preclude him from filing
his "press release." Perhaps Mr. Messina felt no
loyalty to Grove [*1448] Fresh since he had been
"relieved" of his assignment, but no client--present
or former--should be treated the way Mr. Messina
treated Grove Fresh. Had he been class counsel, I
would have afforded him no fees, because he was
seemingly incapable of placing his client's interests
above his own.
The second recent incident which makes me
question Mr. Messina's ability to restrain himself
from future violations concerns his recent spate of
filings--nine documents filed between 9 March and
27 April 1995--with the Seventh Circuit. Seemingly
impervious to the fact that among the questions
currently before this court (indeed the subject of
part of this opinion) are Mr. Messina's previous
disclosures in an appellate brief of the confidential
settlement amount, Mr. Messina, in his latest
publicly-filed Seventh Circuit briefs, once again
blithely discloses the confidential settlement
amount. See, e.g., John Messina's Motion to
Consolidate Appeals and Briefing Schedules at 3
(filed 24 April 1995).
[**60] These latest happenings prompt more than
a sense of deja vu. Such a shamelessly willful
subversion of this court's authority and business,
performed with such reckless abandon, engenders
the two feelings which Aristotle believed created
the catharsis which accompanied great tragedy: fear
and pity. See Poetics at 230. Fear that Mr. Messina
will continue to disregard this court's express
orders, and pity that in doing so he teeters so
precariously on the abyss.
To save the Grove Fresh defendants from a
significant risk of repetition of future disclosures
(which from the evidence is clear and convincing),
and perhaps to save Mr. Messina from himself, I
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require Mr. Messina to post a $ 50,000 bond for the
next five years. Perhaps the forfeiture of this
amount for future violations will give Mr. Messina
something his tragic cousin Hamlet had in
abundance: pause.
C. Failure to Appear
The fourth contempt charge against Mr. Messina
stems from his failure to show up in court, as
ordered, on 21 October 1993. The circumstances
behind the nonappearance are as follows:
On 20 August 1993, Everfresh filed a Motion to
Enforce Settlement Or Relief From Judgment.
When the motion was initially [**61] called, Mr.
Messina did not appear. The Court ordered that
either Mr. Messina or his legal representative
appear in response to the motion when next heard,
which was set to be 1 September 1993. As he
acknowledged in both his deposition and hearing
testimony, Mr. Messina was expressly advised of
this order.
The matter was then put over at the request of Mr.
Messina's lawyer. By letter dated October 5, 1993,
Mr. Messina was informed that the Court would not
be in session until 18 October 1993, but that the
Everfresh motion would be called shortly
thereafter. This was the same motion for which Mr.
Messina had earlier failed to appear, and for which
the court had ordered his appearance.
On 12 October 1994, Mr. Messina received formal
notice that the Everfresh motion had been renoticed to be heard on 21 October 1993. Mr.
Messina admitted in court it was served on him and
that he knew the re-noticed motion was the same as
that for which he was ordered to appear on 1
September 1993.
On the evening of 20 October, Mr. Messina decided
he would not appear as ordered. Shortly after 6 a.m.
on the morning of 21 October Mr. Messina faxed a
letter to counsel for defendants "as a courtesy to
let [**62] you know that I do not plan to attend the
hearing which you have noticed [today]." (A
similar courtesy was not extended to the court,

which was given no advance notice of his planned
absence.) In response, Mr. Messina received a letter
reminding him of his obligation to appear as
ordered. Although again put on notice that his
appearance was required, Mr. Messina failed to
show up.
An order requiring a court appearance will flunk
the "reasonable specificity" requirement for a
contempt finding if the language of the order leaves
any doubt or uncertainty that an appearance is
required. See Matter of Betts, 927 F.2d 983, 987
(7th Cir. 1991). If a court order is ambiguous, it
precludes the essential finding in a criminal
contempt proceeding of willfulness. Id. In Betts, the
criminal contempt conviction was [*1449]
reversed because the docket order did not state that
an appearance was "de rigueur." Id. at 988.
Mr. Messina's excuses for his nonappearance are
many and varied. 33 Given the evidence, few of
them are plausible, many are disingenuous, and
several are flatly contradicted by the chronology.
None of them provides Mr. Messina with any real
defense. After watching him [**63] testify, and
after reviewing the record, I am convinced beyond
any doubt that Mr. Messina had proper notice, fully
understood his appearance was required, and knew
the reasonable consequences of his actions.
[**64] I find not only that Mr. Messina's choice
not to appear was willful, but that it was made in
33 His

first excuse is that because he never actually received an order
signed by the judge requiring him to appear, he was not obliged to
attend. (This conclusion was based on his status as "an attorney with
about 17 years of experience at the Bar.") Mr. Messina's second
excuse is that he discovered at the eleventh hour that his attorney
could not appear on his behalf, and he did not think it "wise to
appear without counsel."
Excuses three and four are found in his letter of 21 October 1993,
sent the day he was due to appear. The third excuse is that the court
did not have jurisdiction over him. The fourth is that the motion was
not well-grounded in fact, and therefore he not have to appear in
what he assumed was a voluntary mediation process. The fifth is that
the bare bones 60(b) motion did not make "a serious effort to plead
fraud," and, since the court would only be involved as a mediator, he
"respectfully decline[d] to participate voluntarily in any mediation
process."
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bad faith. The evidence convincingly suggests Mr.
Messina's nonappearance was motivated by a desire
to prevent an order of this court: specifically, that
he avoided the hearing so this court could not stop
him from filing in the Seventh Circuit a brief on
which he had been working for several weeks. On
the day he was scheduled to appear, Mr. Messina
instead had his affidavit for the brief notarized. On
the following day, he filed the brief itself. I do not
find the timing of all these events coincidental.

Fresh wrote a letter to Mr. Messina informing him
that he was "hereby relieved of all responsibility in
the handling of this matter [the Grove Fresh
litigation]. [Two other attorneys] will act as our
sole attorneys and trial lawyers."

Then, on 22 October 1993, nine months after being
discharged by his client, Mr. Messina filed a
motion with the Seventh Circuit asking for a
hearing to respond to allegations about him in
defendants' brief. Mr. Messina didn't file any type
I find yet again that Mr. Messina willfully violated of motion to intervene in the case or move for leave
reasonably specific orders beyond a reasonable to file a motion regarding allegations of
doubt; that no valid defenses exist to his actions; misconduct, but instead proceeded to file his
and that both civil and criminal contempt sanctions motion on the theory that he had standing. In
are appropriate. The sanctions for this instance of paragraph 1 of his motion in the Court of Appeals,
contempt is identical to, but separate from, those Mr. Messina stated:
mentioned at the end of parts B.1-B.3:
[*1450] Petitioner [Messina] is one of the
compensation to the defendants and a fine payable
attorney's of record for plaintiff, Grove Fresh
to "the United States of America."
Distributer's, Inc.
D. Misrepresenting Attorney Status and Standing to
Moreover, in both the motion itself and in the
Seventh Circuit
accompanying affidavit, Mr. Messina refers to
The fifth charge against Mr. Messina, which stems himself as "the Grove Fresh attorney" or "Grove
from the motion Messina filed with the Fresh's attorney," and to Grove Fresh as "his
Seventh [**65] Circuit Court of Appeals on 22 client." Nowhere in either document did he mention
October 1993, potentially carries sanctions not for being relieved of all responsibility for the Grove
contempt but for violations of Rule 11 of the Fresh litigation.
Federal Rules of Civil Procedure. 34 Defendants
On 28 October 1993, in response [**67] to a
charge that Mr. Messina made material
motion by Mr. Messina that was before me, Grove
misrepresentations to the Court, fudging his status
Fresh sought to distance itself from its former
as an attorney in the Grove Fresh litigation in order
counsel's actions:
to claim standing to make a personal motion.
Grove Fresh Distributer, Inc. (Grove Fresh) did
not authorize the filing of [Mr. Messina's
The relevant chronology is as follows:
motion]. Nor was the motion made on behalf of
On 21 January 1993, the president of Grove [**66]
Grove Fresh. Mr. Messina was discharged as
Grove Fresh's attorney on January 21, 1993.
Although Mr. Messina has apparently not
34 Rule 11 applies to "every pleading, written motion, and other
withdrawn his appearances in these cases, Mr.
paper" signed by the attorney. Fed. R. Civ. P 11(a) (emphasis
Messina has not been authorized to act on
added). Briefs submitted to the Courts of Appeals, as well as those
behalf of Grove Fresh since his discharge.
filed in district court, come within the scope of Rule 11, since the
Even
after Grove Fresh went on record disavowing
term "other paper" in Rule 11 "includes notices of appeal and
appellate briefs. . . ." Thornton v. Wahl, 787 F.2d 1151, 1153 (7th a connection with him, Mr. Messina failed to either
Cir. 1986), cert. denied, 479 U.S. 851, 93 L. Ed. 2d 116, 107 S. Ct. seek leave to withdraw as attorney of record or to
181 (1986) Thus, Rule 11 applies to the certifications made by Mr.
amend his brief so that his stated attorney status
Messina in his appellate brief.
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more accurately conformed to his ex-client's
conception of their relationship.
In an order dated 9 November 1993, the Seventh
Circuit denied Messina's motion and granted
motions by American Citrus, Labatt, and Everfresh
to strike certain documents. The Court also asked
Messina to show cause, pursuant to Federal Rule of
Appellate Procedure 46(c), as to why he should not
be sanctioned for filing a frivolous motion.
On 15 November 1993, American Citrus filed
a [**68] motion in the Seventh Circuit for
disciplinary
action
against
Messina
for
misrepresenting his attorney status. The Court of
Appeals, in an order dated 14 December 1993,
denied this motion because "the relief requested is
appropriately sought in the district court." 35

the local bar's litigation practices and thus best
situated to determine when a sanction is warranted
to serve Rule 11's goal of specific and general
deterrence." Cooter & Gell v. Hartmarx Corp., 496
U.S. 384, 404, 110 L. Ed. 2d 359, 110 S. Ct. 2447
(1990).
Mr. Messina violated Rule 11 in three ways, each
of which would be independently sanctionable.
First, because the recitation of his attorney status
was not well grounded in fact. It would be
reasonable, from Mr. Messina's representations in
his brief and supporting affidavit, to infer that at the
time of filing he was Grove Fresh's attorney in the
Grove Fresh litigation. Reasonable, given what Mr.
Messina says, but incorrect, given the material facts
he omits.

Mr. Messina states in [**70] the first paragraph of
the brief that he "is one of the attorney's of record
for plaintiff, Grove Fresh Distributer's, Inc." Local
Rule 3.15 states that "once an attorney has filed an
appearance form pursuant to General Rule 3.14
he/she is the attorney of record for the party
represented for all purposes incident to the
proceeding in which the appearance was filed."
Rule 11 requires that all pleadings and motions of a [*1451] Moreover, "the attorney of record may
party represented by an attorney be signed by that not withdraw . . . without first obtaining leave of
the court." Id. An attorney who does not request
attorney, certifying
and obtain leave to withdraw is still considered the
that to the best of the signer's knowledge, attorney of record. See Daniels v. Brennan, 887
[**69] information, and belief formed after F.2d 783, 784-85 (7th Cir. 1989). Thus, Mr.
reasonable inquiry it is well grounded in fact . . Messina's statement that he "is an attorney of
. warranted by existing law . . . [and] not record" is technically true.
interposed for any improper purpose. . . .
But even if technically true, the placement of this
Fed. R. Civ. P. 11(b); Goka v. Bobbitt, 862 F.2d statement (the first paragraph) and the use of the
646, 650 (7th Cir. 1988). It also provides that present tense ("is") implies a connection with both
appropriate sanctions "shall be imposed if its case and client that Mr. Messina no longer enjoyed.
provisions are violated." Goka v. Bobbitt, 862 F.2d The misleading illusion that Mr. Messina was then
at 650. The district courts are "best acquainted with currently representing Grove Fresh is perpetuated
by Mr. Messina's numerous references--in both the
brief and his supporting affidavit--to himself as
35 The Court of Appeals may have wished only that I make the
"Grove Fresh's attorney" and Grove Fresh as "his
findings of fact which would have allowed it to sanction Mr.
client."
Messina on its own, under Fed. R. App. P. 38. If this is the case, the
Finally, on 21 January 1994, American Citrus and
Labatt filed a joint memorandum in support of
sanctions against Messina for, among other things,
his misrepresentations to the Court of Appeals. The
defendants pray for the court to impose appropriate
monetary
sanctions
for
Mr.
Messina's
misrepresentations.

Court may, of course, vacate my disposition of the matter and
substitute its own.

[**71]

To make the illusion complete, Mr.
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Messina omits anything that might possibly
contradict it. This silence is as misleading as
anything that Mr. Messina says. Nowhere in the
documents filed by Mr. Messina with the Seventh
Circuit, including his forty-two page brief and
thirteen page affidavit, does Mr. Messina mention
the material fact that he was no longer Grove
Fresh's attorney, was no longer working on the
case, and had been discharged by Grove Fresh nine
months earlier. Mr. Messina splits many linguistic
hairs to exonerate himself, claiming that he did not
consider himself to have been "discharged," merely
"relieved of all responsibilities." Such distinctions
are worse than implausible: they are insulting.
Mr. Messina claims he was simply trying to
identify his relationship to the matter. But since he
admitted he was acting on his own behalf, and
filing on his own behalf, and the brief concerned
not Grove Fresh but him personally, troubling
questions arise: Why did he feel the need to
describe his past relationship with a former client?
And if he felt the need to do so, why not disclose he
had been discharged--or relieved--by Grove Fresh?
Given
Mr.
Messina's
inclination
for
disclosing [**72] information I find it revealing-and not accidental--that he chose this particular
occasion to be silent.
Having watched an evasive Mr. Messina under
cross-examination waffle over his reasons for
omitting the obvious, I cannot choose but to
disbelieve them. Not just because of his long
experience as a lawyer, and his demonstrated
sensitivity to how false impressions may be
fostered by relevant ommisions, 36 but also because
36 For

example, in the very appellate brief in question, Mr. Messina
argues that the defendants, in a Seventh Circuit brief of their own,
wrongfully accused him of professional misconduct through "false
statements and innuendoes created by the omission of relevant and
material facts." Mr. Messina makes much of what the defendants
"failed to disclose" and "falsely imply," and he goes into some detail
over their alleged use of "misleading half-truth[s] to create [a
certain] impression." Mr. Messina's evident awareness of the
potential of language to mislead makes his own silences all the more
suspicious, and his attempts to hold others to a standard which he
himself did not follow all the more reprehensible.

he admitted that for the purposes of the existing
Grove Fresh litigation--and his appeal--he
understood he was no longer a Grove Fresh lawyer,
yet chose not to amend or withdraw as attorney of
record after Grove Fresh voiced its objections. Mr.
Messina's (implied) attorney status, therefore, is not
well-grounded in fact for Rule 11 purposes.
[**73] Second, Mr. Messina violated Rule 11
because he certified the matter was filed with a
proper purpose when it was not. Mr. Messina's
purpose in mischaracterizing his status was
improper: to piggyback his personal appeal onto the
Grove Fresh suit to obtain a semblance of personal
standing. Mr. Messina's long experience as a
lawyer, if not the reasonable inquiry required by
Rule 11, should have alerted him not only to the
impropriety of appealing a personal matter without
personal standing, but of filing an appeal before the
issues had been properly placed before the district
court. I find his protestations to the contrary are as
disingenuous as the means by which he chose to
approach the Court of Appeals.
Third, Mr. Messina violated Rule 11 because the
filing of his brief was not warranted by existing
law. It was, in fact, precluded by it. A person who
brings an appeal must have standing to do so. Moy
v. Cowen, 958 F.2d 168, 170 (7th Cir. 1992). It is a
well-settled [*1452] rule that "only parties to a
lawsuit, or those that properly become parties, may
appeal an adverse judgment." Marino v. Ortiz, 484
U.S. 301, 304, 98 L. Ed. 2d 629, 108 S. Ct. 586
(1988). In most cases, this [**74] means parties of
record at the time the judgment was entered,
including those who have become parties by
intervention, substitution or third-party practice. In
re VMS Ltd. Partnership Sec. Litig., 976 F.2d 362,
366 (7th Cir. 1992). But see In re Proceedings
before Federal Grand Jury, 643 F.2d 641, 643 (9th
Cir. 1981). Moreover, Local Rule 43 maintains
no pleading, motion, or other document shall
be filed in any case by any person who is not a
party thereto, except by leave of Court first had
and obtained. . . .
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Mr. Messina was not a party to the action, did not
then represent a party to the action, and had no
adverse judgment to appeal. 37 A reasonable inquiry
into the law would have shown Mr. Messina that he
had no standing to appeal. There was no reasonable
basis for his believing otherwise. After listening to
Mr. Messina, and sifting through the record, I
believe he filed not inadvertently or by mistake, but
with the intent to deceive the Seventh circuit into
believing he had standing when he knew in fact he
did not.

Since there is a significant risk of repetition of Mr.
Messina's disobedience of court orders, I require
Mr. Messina to post a $ 50,000 bond for the next
five years, with the admonition that any future
disclosures--made without first consulting me and
proving an independent public source--will lead to
forfeiture of this amount, if not further sanctions.

[**75] Since Mr. Messina's brief was not well
grounded in fact, was certified for an improper
purpose, and was unwarranted by existing law, I
find he violated Rule 11. I therefore fine Mr.
Messina $ 1000, and require him to compensate the
Grove Fresh defendants for any expenses incurred
in addressing the Seventh Circuit filing. 38

Conclusion

Summary
To sum up, I find Mr. Messina in contempt of this
court for his actions in four separate instances. For
his acts of civil contempt, Mr. Messina is ordered
to compensate the parties for losses resulting from
his noncompliance, including attorney's fees and
costs incurred in preparing [**76] and prosecuting
Mr. Messina for contempt (this may include
overhead and support personnel). The defendants
shall submit to me for review the total of these
compensatory fines within two weeks from the date
of this opinion.
For each of his four acts of criminal contempt, Mr.
Messina is ordered to pay $ 1000 to "the United
States of America."
37 Mr.

Messina's "appeal" was really a request for an evidentiary
hearing and a declaration that a consulting agreement he signed was
void.
38 Although

I am sanctioning Mr. Messina under Rule 11, Rule 11 "is
not the exclusive source for control of improper presentations of
claims, defenses, or contentions." Fed. R. Civ. P. 11 advisory
committee's notes, 1993 amendment. My analysis would also
support sanctions under the court's inherent powers or under 28
U.S.C. § 1927, and I summon both as alternate authority for the
sanctions.

Finally, for his violations of Rule 11, I fine Mr.
Messina $ 1000, and require him to compensate the
other side for the costs they have incurred.

In tragedy, the denouement "should arise out of the
plot itself. . . ." Poetics at 242. And so it does here:
the sanctions imposed by this court on Mr. Messina
arise naturally from his own errors of judgment.
Like the ultimate fate of the great figures of
literature, the spectacle of an experienced attorney
brought so low by his own [**77] actions serves as
a cautionary tale to others, and inspires the cathartic
emotions of fear and pity recognized by Aristotle as
the hallmarks of tragedy.
Enter:
James B. Zagel
United States District Judge
Date: 9 June 1995
End of Document
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CHARLES LACHMAN and INSIDE EDITION,
INC., Petitioners
Counsel: [**1] Michael H. Siegler, Cincinnati,
Ohio, Russell Smith, Frankfurt, Garbus, Klein &
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Desenberg & Bayer, Detroit, Michigan, for
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Judges: Boyce F. Martin, Jr., and Ryan, Circuit
Judges; and Brown, Senior Circuit Judge.
Opinion by: MARTIN, JR.

Opinion

numerous radio and television talk shows and has
been the subject of several articles questioning his
methods and claims. [**2] See, e.g., "Take 50 of
These, Fork Over Some Cash and Call Me in the
Morning," Spy, March 1989, at 58. Dr. Berger is
currently under investigation by the New York
State Department of Health, Office of Professional
Medical Conduct for engaging in alleged unethical
and fraudulent conduct. This investigation has been
documented by several news organizations,
including ABC News and the Wall Street Journal.
Inside Edition Inc. is a New York corporation
which produces and broadcasts a nationallysyndicated news program of the same name. Inside
Edition is owned by King World Productions, Inc.,
also a New York corporation.

In their investigation of Dr. Berger's medical
practice, Inside Edition sent one of its producers to
[*57] ORDER
infiltrate Dr. Berger's New York office. That
producer, claiming to be [*58] a patient,
BOYCE F. MARTIN, JR., Circuit Judge.
surreptitiously videotaped Dr. Berger engaging in
King World Productions, Inc., Charles Lachman what is claimed to be medical malpractice and
and Inside Edition Inc., petition for a writ of unethical behavior. Inside Edition informed Dr.
mandamus requiring the district court in Detroit to Berger that they intended to broadcast the
vacate its January 18, 1990 temporary restraining videotape as part of a report on his medical
order enjoining them from broadcasting a videotape practice.
of the plaintiff, Stuart M. Berger, M.D., engaging in
alleged medical malpractice. They also seek Consequently, Dr. Berger filed an action against the
mandamus requiring the district court to transfer defendants in United States District Court for the
Eastern District of Michigan [**3] alleging that the
this dispute to the Southern District of New York.
defendants' investigative techniques violated 18
Dr. Berger, a New York resident, has a national U.S.C. § 2511, which prohibits tortious or criminal
reputation for his diet program and medical interception and disclosure of wire communications
practice. His diet program and medical methods or oral communications, that defendants invaded
have stirred great national interest, but also his privacy, that the defendants committed fraud by
widespread criticism. He has appeared on misrepresenting their purpose in visiting Dr.
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Berger's office, and that defendants committed a
trespass against Dr. Berger. Dr. Berger claimed that
he would be irreparably harmed by the broadcast of
the video footage and requested that the defendants
be enjoined from broadcasting or otherwise using
the information recorded on those tapes.

S. Ct. 2119 (1976). [**5]

The traditional use of the writ of mandamus has
been to confine a lower court to lawfully exercise
its prescribed jurisdiction or compel it to exercise
its authority when it is its duty to so act. Roche v.
Evaporated Milk Ass'n, 319 U.S. 21, 87 L. Ed.
Following a hearing on January 18, 1990, the 1185, 63 S. Ct. 938 (1943); see 28 U.S.C. § 1651.
district court issued a temporary restraining order There must be a demonstration of a clear abuse of
enjoining the defendants from broadcasting the discretion or conduct amounting to usurpation of
video footage filmed in Berger's office on a judicial power in order to grant such a writ.
national program scheduled for January 22, 1990. Mallard v. United States District Court for the
Rejecting the first amendment argument, the basis Southern District of Iowa, 490 U.S. 296, , 104 L.
of the court's order was that the defendants' Ed. 2d 318, 331, 109 S. Ct. 1814 (1989). Moreover,
activities were in violation of federal anti-wiretap there must be a demonstration of a lack of adequate
law and New York tort law. The defendants alternative means to obtain the relief they seek and
immediately sought from us a writ of mandamus. that the right to the issuance of the writ is clear and
They argued that the temporary restraining order indisputable. Id.
constituted a prior restraint of the [**4] defendants'
We have clearly stated that these directions are only
first amendment rights. They also sought a change
a starting point. In re: Bendectin, 749 F.2d at 303.
of venue.
The framework for determining whether the
We first consider the procedural aspects of Inside "extraordinary situation" required for mandamus
Edition's attempt to obtain relief from the exists has been squarely resolved. We stated in In
re: Bendectin, supra, 749 F.2d at 304, that our
temporary restraining order.
standard for [**6] a mandamus petition would be:
Generally, "appellate review should be postponed
1) The party seeking the writ has no other
until after final judgment has been rendered by the
adequate means, such as direct appeal, to attain
trial court." Allied Chemical Corp. v. Daiflon, Inc.,
the relief desired.
449 U.S. 33, 35, 66 L. Ed. 2d 193, 101 S. Ct. 188
2) The petitioner will be damaged or prejudiced
(1980). However, we certainly are empowered to
in a way not correctable on appeal. (This
issue writs of mandamus to review certain rulings
guideline is closely related to the first).
prior to a final judgment. 28 U.S.C. § 1651; In re:
[*59] 3) The district court's order is clearly
Bendectin Products Liability Litigation, 749 F.2d
erroneous as a matter of law.
300, 303 (6th Cir. 1984). Because of Congress'
4) The district court's order is an oft-repeated
judgment that appellate review should generally be
error, or manifests a persistent disregard of the
postponed until a final judgment is rendered, and to
federal rules.
avoid a docket logjam from piecemeal litigation,
5) The district court's order raises new and
"[a] judicial readiness to issue the writ of
important problems, or issues of law of the first
mandamus in anything less than an extraordinary
impression.
situation would run the real risk of defeating the
very policies sought to be furthered by [the]
judgment of Congress [that appellate review should
follow final judgments]." Kerr v. United States
Not all of the guidelines will point in the same
District Court for the Northern District of
direction, thus a balancing of the guidelines is
California, 426 U.S. 394, 403, 48 L. Ed. 2d 725, 96
required. Id. Likewise, "the absence of [a] factor is
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not controlling" where the other guidelines clearly
support the propriety of issuing the writ. Id. at 306.

amendment law. In granting the temporary
restraining order, the district court relied on our
recent consideration of 18 U.S.C. § 2511, the
As to the first guideline, Inside Edition cannot federal anti-wiretap statute, in Stockler v. Garratt,
challenge the temporary restraining order on direct 893 F.2d 856 (6th Cir. 1990). In Stockler, we held
appeal. Under Rule 65 of the Federal Rules of Civil that the liability provisions in § 2511 applied even
Procedure, a temporary restraining order can be if the wrongfully obtained recording is never
issued upon a petitioner's showing of irreparable actually used for a criminal or tortious purpose.
injury if an activity is not enjoined. The order is in Here, the district court essentially ruled that a
effect [**7] for a maximum of ten days, and shall carefully pled violation of § 2511 trumped the
expire on its own terms, unless the court extends it defendants' first amendment right to broadcast their
for up to ten more days. Fed.R.Civ.P. 65(b). The surreptitiously obtained video footage. The district
party who obtained the temporary restraining order court stated, "The First [**9] Amendment is just
shall proceed with an application for a preliminary not interested in protecting the news media from
injunction. Id. If that party fails to apply for the calculated misdeeds." Nothing in the Stockler
preliminary injunction, the court shall dissolve the decision or the statute itself allows a complaint
temporary restraining order. Id. The issuance of a alleging a violation of § 2511 or an actual violation
temporary restraining order necessarily halts some of § 2511 to supercede the press's exercise of their
activity prior to other proceedings in the district first amendment rights. While § 2511 proscribes
court regarding that activity. A temporary certain conduct, it in no way provides for a prior
restraining order is not a final appealable order and restraint of the press in their exercise of first
in the context of a first amendment prior restraint, a amendment rights even if the press's conduct
direct appeal after the conclusion of the clearly violates § 2511. Thus, the fifth guideline
proceedings in the district court would be favors the defendants' petition for the writ.
meaningless. Indeed, mandamus is the only vehicle
for obtaining appellate review of an improperly Without a doubt, the district court's temporary
issued temporary restraining order when the first restraining order constitutes a prior restraint of the
amendment runs afoul of a conflicting right and use of the video footage obtained in Dr. Berger's
prior restraint may result. See C.B.S. v. U.S. District office. Protection of the right to information that
Court for the Central District of California, 729 appeals to the public at large and which is
F.2d 1174, 1177 (9th Cir. 1983). As to the second disseminated by the media is the cornerstone of the
factor, because the purpose of the first amendment free press clause of the first amendment. No matter
press freedom clause is to allow [**8] the how inappropriate the acquisition, or its
dissemination of information, good or bad, right or correctness, the right to disseminate that
wrong, even minimal interference with first information is what the Constitution intended to
amendment freedoms causes an irreparable injury. protect. Consequently, [*60] even prior restraint
See, e.g., Nebraska Press Ass'n v. Stuart, 427 U.S. of the dissemination of national security
539, 559, 49 L. Ed. 2d 683, 96 S. Ct. 2791 (1976); information has been denied. New York Times v.
Elrod v. Burns, 427 U.S. 347, 373-374, 49 L. Ed. 2d United States, 403 U.S. 713, 29 L. Ed. 2d 822, 91 S.
547, 96 S. Ct. 2673 (1976).
Ct. 2140 (1971) [**10] (the Pentagon Papers case).
Any prior restraint bears "a heavy presumption
We do not believe that the fourth guideline applies against its constitutional validity." New York Times
to this case.
Co. v. United States, 403 U.S. at 714 (quoting
Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 9 L.
We now consider whether the district court's order
Ed. 2d 584, 83 S. Ct. 631 (1963)). The temporary
was clearly erroneous as a matter of first
nature of the district court's order does not relax
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this presumption because "a prior restraint, by . . .
definition, has an immediate and irreversible
sanction." Nebraska Press Assn. v. Stuart, 427 U.S.
539, 559, 49 L. Ed. 2d 683, 96 S. Ct. 2791 (1976).
In order to support the temporary restraining order,
Dr. Berger must show that he will suffer an
irreparable harm great enough to justify a prior
restraint in the face of this stringent standard.
Dr. Berger contends, and the district court agreed,
that he will have great difficulty proving damages if
Inside Edition is allowed to broadcast the
videotape. We fail to see how the broadcast of the
video footage will hamper Dr. Berger's ability to
prove the alleged torts or the alleged violation of §
2511. While he may be embarrassed by the
broadcast, Dr. Berger has simply failed to show the
type of irreparable harm [**11] or injury that
would tip the scale toward justifying a prior
restraint of Inside Edition's first amendment
freedoms to broadcast the video tapes.
Thus, in view of the applicable first amendment
law, Inside Edition has demonstrated a clear abuse
of discretion and a clear and indisputable right to
the issuance of the writ. The district court is
directed to vacate its temporary restraining order
enjoining the defendant's broadcast of their
videotape of Dr. Berger. In conclusion, we note that
our grant of this writ of mandamus is not intended
to constitute an approval of the surreptitious means
used to gather this information about Dr. Berger,
and in no way affects Dr. Berger's ability to seek
redress under New York state tort law and 18
U.S.C. § 2511. We do not, however, nibble away at
first amendment rights. The petitioner's request for
a writ of mandamus to compel transfer of the
pending action to the United States District Court
for the Southern District of New York is denied in
order to afford the district court below an
opportunity to rule on the matter.
It is so ordered.
End of Document
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Don Kirshner, Plaintiff-Appellee, and Schumaier,
Roberts & McKinsey, Appellant, v. Uniden
Corporation of America, Defendant-Appellee
Prior History: [**1] Appeal from the United
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Schumaier's clients against Uniden. Schumaier also
contends that the district court's imposition of
sanctions denied Schumaier due process.
We begin with a recitation of the pertinent facts.
We then address two preliminary matters raised by
Uniden: [**2] We grant Uniden's motion to strike
portions of Schumaier's Excerpts of Record; and we
reject Uniden's argument that our previous denial of
Schumaier's Petition for Writ of Mandamus bars
Schumaier from challenging the protective order on
this appeal.

Opinion by: ALARCON

On the merits of Schumaier's appeal, we hold that
the district court abused its discretion in issuing a
protective order purporting to restrict the use of
documents obtained in a separate action.
Accordingly, we vacate the protective order. We
further find that the district court erred in imposing
sanctions against Schumaier. We also deny
Uniden's request for sanctions on appeal.

Opinion

I. PERTINENT FACTS

Frederick L. McKnight, Jones, Day, Reavis &
Pogue, Los Angeles, California, for the DefendantAppellee.
Judges: Alarcon, Ferguson and Beezer, Circuit
Judges.

[*1076] ALARCON, Circuit Judge:
The law firm of Schumaier, Roberts & McKinsey
(Schumaier) is counsel for Don Kirshner
(Kirshner), the plaintiff in the underlying action for
personal injuries. Schumaier challenges the district
court's authority to enter a protective order
requiring Schumaier to return to defendant Uniden
Corporation of America (Uniden) certain
documents, protected by the attorney-client
privilege, that Schumaier obtained through
discovery in a separate action filed by another of

Schumaier, appearing pro hac vice, and Michael W.
Weinstock (Weinstock), a sole practitioner in Los
Angeles, filed this products liability action on
Kirshner's behalf against Uniden on September 10,
1985. On May 27, 1986, Uniden filed a motion for
a protective order requiring Schumaier to return to
Uniden certain documents in Schumaier's
possession, which documents were allegedly
protected by Uniden's attorney-client privilege.
Uniden's motion also sought to prevent Schumaier
from using the contested documents for any
purpose.
Schumaier [**3] had not obtained the contested
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documents through discovery in the Kirshner action
but apparently through discovery in Gearhart v.
Uniden Corp., an action filed in the United States
District Court for the Eastern District of Missouri.
Schumaier represented Gearhart in that action.
Schumaier asserts, and Uniden does not dispute,
that at the time Uniden moved for the protective
order in this action, Kirshner was not seeking
discovery from Uniden.

Rules 7.6 and 27.1, 28 U.S.C. § 1927, and the
inherent powers of the Court." Schumaier received
notice of the request for sanctions at its Missouri
offices on Saturday, June 14, 1986, two days before
the scheduled date for the hearing on Uniden's
motion.

Prior to moving for a protective order, Uniden's
counsel requested that Schumaier return the
contested documents based on Judge Real's order in
Michaels. Schumaier refused to return the
documents, contending that the court in Michaels
had merely denied plaintiff's motion to compel
further answers to questions [**4] propounded
during the deposition of Harold A. Ducote, Jr.,
Uniden's former general counsel. Schumaier
insisted that the court in Michaels had neither
examined the contested documents nor declared
them to be privileged.

Uniden has moved to strike Schumaier's Opening
Brief, portions of its Excerpts of Record, and its
Designation of Record on Appeal on the ground
that Schumaier has included within the excerpts
certain materials not properly part of the record on
appeal.

On Monday, June 16, 1986, the district court held a
hearing on Uniden's [**5] motion for a protective
order. Weinstock and counsel for Uniden attended
Uniden based its motion for the protective order in the hearing; Schumaier did not. At the close of the
this matter on a discovery ruling by Chief Judge hearing, the district judge granted Uniden's motion
Manuel L. Real of the Central District of California for a protective order. The court further imposed
in a separate action entitled Michaels v. Uniden sanctions jointly and severally on Weinstock and
Corp. In support of its motion for a protective order Schumaier in the amount of $ 5,946.25 "as costs for
in this action, Uniden asserted that in Michaels, the seeking of the order."
Judge Real had ruled that the same contested II. PRELIMINARY MATTERS
documents were protected by Uniden's attorneyclient privilege.
A. Uniden's Motion to Strike

The Proof of Service attached to Uniden's motion
for a protective order indicates that both Weinstock
and Schumaier were served by mail on May 23,
1986. Weinstock admitted that he received a copy
of the notice and motion. Schumaier alleges that it
did not receive a copy of the notice and motion.
Neither Weinstock nor [*1077] Schumaier filed
written opposition to the motion for a protective
order in the Kirshner action.

Fed.R.App.P. 10(a) provides as follows:
"Composition of the Record on Appeal. The
original papers and exhibits filed in the district
court, the transcript of proceedings, if any, and a
certified copy of the docket entries prepared by the
clerk of the district court shall constitute the record
on appeal in all cases." This court's Rule 10-2
provides, in pertinent part: "Pursuant to FRAP
10(a), the complete record on appeal consists of: . .
. (b) the district court clerk's record of original
pleadings, exhibits and [**6] other papers filed
with the district court ('clerk's record')." Ninth Cir.
R. 10-2.

Papers not filed with the district court or admitted
into evidence by that court are not part of the
On June 13, 1986, realizing that no opposition had clerk's record and cannot be part of the record on
been filed, Uniden filed and served a supplemental appeal. See United States v. Walker, 601 F.2d 1051,
memorandum
requesting
sanctions
against 1054-55 (9th Cir. 1979) (affidavits that "were not
Weinstock and Schumaier "under Central District
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part of the evidence presented to the district court"
would not be considered on appeal); Panaview
Door & Window Co. v. Reynolds Metals Co., 255
F.2d 920, 922 (9th Cir. 1958) (striking from record
an exhibit that had been attached to appellant's trial
court memorandum of points and authorities and a
document that had been marked for identification,
neither of which had been received in evidence);
Watson v. Rhode Island Ins. Co., 196 F.2d 254,
255-56 (5th Cir. 1952) (granting motion to strike
documents that were tendered as exhibits to brief
on appeal but that had not been offered in evidence
below).
Schumaier does not dispute that it never filed or
submitted to the court below the Declaration of
David R. Buchanan, Excerpts of Record (ER) 23639. The Declaration, therefore, is not part of
the [**7] record on appeal and must be stricken.
Schumaier did not file the documents that appear at
ER 263-88 and 293-341. None of these documents
are listed on the district court's docket sheet.
Schumaier notes, however, that each of these
documents was an exhibit to Schumaier's Petition
for Writ of Mandamus previously filed in this
court, which Petition for Writ of Mandamus
previously filed in this court, which Petition and
exhibits were served on the district court judge.
Accordingly, Schumaier argues, these documents
"were before the United States District Court before
it entered the final judgment from which this appeal
is taken" and were properly included in the
Excerpts of Record.

Schumaier's written objections to the proposed
order were submitted to the district court prior to
the entry of the protective order. The contested
portions of the Excerpts of Record, however, were
not served on the court until July 15, 1986, one
month after the hearing on the motion and one
week after entry of the protective order.
The only case cited by Schumaier to support its
position, Love v. Royall, 179 F.2d 5 (8th Cir.
1950), is distinguishable. In that case, the Eighth
Circuit denied plaintiff's motion to strike
defendant's supplemental record on appeal, which
contained papers from a separate court proceeding
instituted by plaintiff. Id. at 7. In Love, however,
unlike in the present case, the contested papers had
been "before the District Court on the argument of
the motion to dismiss the complaint. . . ." Id.
In short, the contested portions of Schumaier's
Excerpts of Record were neither filed with the
district court, considered by the court, nor even
before the court when it entered the order that
Schumaier now challenges on appeal. We,
therefore, [**9] strike the papers (ER 236-39,
263-88 and 293-341) from the record and give them
no consideration in adjudicating this appeal. See
Watson, 196 F.2d at 256 (court refuses to consider
grounds for reversal evidenced in documents that
have been stricken from record on appeal); Heath,
173 F.2d at 157 (court gives no consideration to
stricken materials in disposing of appeal). Uniden's
motion to strike is denied in all other respects.
B. Schumaier's Petition for Writ of Mandamus

Papers submitted to the district court after the
ruling that is challenged on appeal should be
stricken from the record on appeal. See Walker, 601
F.2d at 1055 ("We are here concerned only with
the record before the trial judge when his decision
was made.") (emphasis added); Heath v. Helmick,
173 F.2d 156, 156-57 (9th Cir. 1949) (striking from
record on appeal papers that were filed in district
court after judgment from which appeal was taken)
[*1078] [**8] ("The cause must be tried here
upon the record made at the original trial.").

On August 19, 1986, Schumaier petitioned this
court for a writ of mandamus to relieve it from the
effect of the protective order now at issue in this
appeal. The arguments Schumaier presented in the
petition are virtually identical to the arguments
Schumaier now presents in its brief. On October 24,
1986, a motions panel of this court denied the
petition. Uniden contends that such denial operates
to bar Schumaier from relitigating the propriety of
the protective order on this appeal.
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"Under the 'law of the case' doctrine one panel of
an appellate court will not as a general rule
reconsider questions which another panel has
decided on a prior appeal in the same case."
[**10] Kimball v. Callahan, 590 F.2d 768, 771
(9th Cir.), cert. denied, 444 U.S. 826, 62 L. Ed. 2d
33, 100 S. Ct. 49 (1979). The doctrine applies,
however, only when the first panel ruled on the
merits. See United States v. Dean, 752 F.2d 535,
541 (11th Cir. 1985) ("[A] prior denial of a
petition for a writ of mandamus will have res
judicata effect only if the denial was 'on the
merits,'. . . ."), cert. denied, 479 U.S. 824, 107 S. Ct.
97, 93 L. Ed. 2d 48 (1986); Connolly v. Pension
Benefit Guaranty Corp., 673 F.2d 1110, 1112-13
(9th Cir. 1982) (first panel's summary denial of
petition for writ of mandamus did not constitute
law of the case because it did not reach the merits);
18 C. Wright, A. Miller & E. Cooper, Federal
Practice and Procedure § 4478 at 798-99 n. 31
(1981) [hereinafter Wright] ("Denial of mandamus
by an appellate court ordinarily does not rest on a
determination of the merits that should become
binding as the law of the case.").
"When the denial of a petition for a writ of
mandamus is, or may be, the result of the special
limitations inherent in the writ, such a [**11]
denial does not establish the law of the case." Dean,
752 F.2d at 542; accord Connolly, 673 F.2d at
1113 (where first panel's denial of petition may
have been motivated by any of several guidelines
governing issuance of writ, second panel would not
speculate as to motivation for denial, and denial did
not constitute law of the case); Key v. Wise, 629
F.2d 1049, 1054-55 (5th Cir. 1980) (second panel
not bound by first panel's denial of petition for writ
of mandamus raising same issue, where first panel
provided no explanation for its ruling), cert. denied,
454 U.S. 1103, 70 L. Ed. 2d 647, 102 S. Ct. 682
(1981); 18 Wright § 4478 at 798 ("Rulings that
simply deny extraordinary relief for want of a clear
and strong showing on the merits, . . . [*1079] do
not trigger law of the case consequences.")
(footnote omitted).

Denial of Schumaier's petition for a writ of
mandate was based on the following grounds:
"Petitioner has not demonstrated that the district
court clearly erred in directing the return of
documents it found to be privileged or that it is
faced with harm incapable of correction on a
subsequent [**12] appeal, if necessary." The
court's statement reveals that its denial was based
not on the merits of Schumaier's petition but on the
presence of two factors that counsel withholding of
any extraordinary writ -- petitioner's failure to
demonstrate clear error by the district court and the
availability of relief by means of direct appeal. See
Bauman v. United States District Court, 557 F.2d
650, 654-55 (9th Cir. 1977) (identifying five
guidelines to be considered in determining whether
to issue writ of mandamus).
Because the denial of Schumaier's petition was "the
result of the special limitations inherent in the writ,
such a denial does not establish the law of the
case." Dean, 752 F.2d at 542. Accordingly, the
denial does not operate to bar Schumaier from
challenging the propriety of the protective order on
this appeal.
III. THE PROTECTIVE ORDER
We turn now to the merits of the appeal. Schumaier
challenges the protective order at issue on the
following grounds: (1) Federal Rule of Civil
Procedure 26(c), which governs the issuance of
protective orders in connection with pretrial
discovery, does not authorize issuance of an order
purporting [**13] to control the use of documents
obtained other than through discovery in the
pending proceeding; (2) The order entered in this
matter violates Schumaier's first amendment rights;
and (3) The order is void for vagueness. Because
we agree that the order was unauthorized by Rule
26(c), we do not reach Schumaier's second and
third contentions.
Uniden argues that we should decline to hear
Schumaier's challenge because it was not presented
to the court below. See United States v. Oregon,
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769 F.2d 1410, 1414 (9th Cir. 1985) ("Absent
exceptional circumstances, an issue not raised
below will not be considered on appeal.").
Schumaier admittedly filed no opposition to
Uniden's motion for a protective order. However,
Schumaier filed objections in response to the
proposed order prepared by Uniden's counsel. In its
objections, Schumaier raised the arguments it now
advances on appeal. Although Schumaier's
arguments were cursory in form, they were
nevertheless sufficient to apprise the district court
of Schumaier's position prior to the court's entry of
the written order. Schumaier, therefore, is not
precluded from raising the arguments on this
appeal.

district court may order a party to return privileged
documents inadvertently produced [*1080] during
discovery in the same proceeding pending before
the court. See, e.g., KL Group, 829 F.2d at 919
(district court did not abuse discretion in ordering
return of privileged document inadvertently
produced in action pending before the court). Such
authority, however, is inapposite to the problem
presented in the instant matter, where the
documents were obtained in a separate action. 1

The most helpful Ninth Circuit authority is
Whittaker Corp. v. Execuair Corp., 736 F.2d 1341
(9th Cir. 1984). [**16] There, the district court
refused to permit plaintiff to introduce evidence of
documents that plaintiff had discovered "in a
"We review the district [**14] court's grant of a separate antitrust action between the parties, after
protective order relating to discovery for abuse of the discovery cutoff date in the case at bar." Id. at
discretion." KL Group v. Case, Kay & Lynch, 829 1347. On plaintiff's appeal, we reversed, ruling that
the district court's power to control discovery in the
F.2d 909, 915 (9th Cir. 1987).
case before it did not extend to documents obtained
In making its motion for a protective order, Uniden in a separate action between the parties:
relied on Fed. R. Civ. P. 26(c). The district court's
order is silent concerning the authority for its "A discovery cutoff date does not . . . affect
issuance. Both Schumaier and Uniden assume that admissibility of evidence obtained outside of the
the district court acted under Rule 26(c). Rule 26 is discovery process of the case in which the cutoff
entitled
"General
Provisions
Governing date is ordered." Id. We noted that if defendant
Discovery." Rule 26(c) is subtitled "Protective believed that plaintiff's pursuit of discovery in the
separate antitrust action was improper, defendant
Orders" and provides, in pertinent part, as follows:
Upon motion by a party or by the person from "should have sought a protective order in the
whom discovery is sought, and for good cause antitrust case." Id.
shown, the court in which the action is pending
The Second Circuit has considered an issue similar
. . . may make any order which justice requires
to that raised in the present appeal and has
to protect a party or person from annoyance,
concluded that Rule 26(c) provides no authority for
embarrassment, oppression, or undue burden or
the issuance of protective orders purporting to
expense, including one or more of the
regulate the use of information or documents
following: (1) that the discovery not be had. . . .
obtained through means other than discovery in the
pending proceeding. Bridge C.A.T. Scan Assocs. v.
Fed.R.Civ.P. 26(c).
Technicare Corp., 710 F.2d 940 (2d Cir.
We have not previously been called upon to decide
whether Rule 26(c) empowers a district court to
order a party to return privileged documents 1 Schumaier does not argue that the documents previously produced
obtained by his attorney through discovery in a by Uniden are not privileged, or that Uniden's earlier production of
the documents operated as a waiver of the privilege. Schumaier
separate action brought by another [**15] person limits its arguments to the propriety of the issuance of a protective
against the same defendant. We have held that a order in the present case. Thus, we need not address the question of
inadvertent waiver of the attorney-client privilege.
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1983). [**17] In Bridge, Exhibit A to plaintiff's
complaint
listed
information
concerning
defendant's products and customers collected by
plaintiff's counsel prior to the commencement of
the action. Id. at 942. Defendant contended that the
data contained in Exhibit A were trade secrets and
moved for a protective order to prevent plaintiff
from improperly using or disclosing the data. Id.
Although it recognized that the data had not been
obtained through pretrial discovery, the district
court nevertheless issued the requested protective
order, relying on Rule 26(c). Id. at 943.

confidential documents obtained from plaintiff's
employee outside discovery process); 4 Moore's
Federal Practice para. 26.78 at 26-503 to 26-504
(1987) ("The provision for protective orders in Rule
26(c) is plainly limited in its application to
protection from abuses flowing from the
employment of the discovery [*1081] rules.
Similarly, it has been held that the court may not
issue an order limiting a party in the use it may
make of information not acquired under the
discovery rules, even though had the same [**19]
information been sought through discovery the
opposing party would have been entitled to a
The Second Circuit reversed, holding that Rule protective order.") (footnotes omitted).
26(c) does not authorize the district court to issue
protective orders with respect to data obtained As we held in Whittaker Corp., a district court's
through means other than the court's discovery power to control discovery does not extend to
material discovered in a separate action,
processes:
notwithstanding the fact that the parties were
The district court believed that it was identical. 736 F.2d at 1347. The remedy for a party
empowered to enter its April 11 Order seeking the return of material improperly
prohibiting plaintiff from disclosing the Exhibit discovered in a separate action is to seek a
A trade data by the authority granted under protective order from the court that presided over
Fed.R.Civ.P. 26(c)(7). . . . Rule 26, however, the discovery process in that discrete proceeding. In
which is entitled "General Provisions the matter before us, the district court lacked the
Governing Discovery," is not a blanket power to issue a valid protective order to compel
authorization for the court to prohibit the return of documents obtained through discovery
disclosure of information whenever it [**18] in a separate action.
deems it advisable to do so, but is rather a grant
IV. SANCTIONS IMPOSED BY THE DISTRICT
of power to impose conditions on discovery in
COURT
order to prevent injury, harassment, or abuse of
the court's processes. . . .
Uniden's request for sanctions was served on
...
Schumaier by mail on Friday, June 13, 1986.
Since Exhibit A and the data it contained were
not information obtained by means of
discovery but had been compiled by Bridge's
counsel prior to commencing the lawsuit, Rule
26(c) did not give the court authority to
prohibit disclosure of the trade data.

Id. at 944-45; see also Ferguson v. Ford Motor
Co., 8 F.R.D. 414 (S.D.N.Y. 1948) (refusing to
issue order under predecessor to Rule 26(c)
requiring defendant to file under seal allegedly

Schumaier received the request the following day.
Two days later, on Monday, June 16, 1986, the
district court awarded sanctions against Weinstock
and Schumaier.
Schumaier argues that the court's award of
sanctions violated due process because counsel did
not receive adequate notice or opportunity
to [**20] respond to Uniden's request for
sanctions. Schumaier also argues that Uniden
would have filed its motion for a protective order
"regardless of any action on the part of Schumaier."
Accordingly, Schumaier contends that the failure to
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oppose the motion for a protective order "had
nothing to do with the expenditure of time in
writing it."
Uniden requests that we sustain the imposition of
sanctions on the following grounds:
One. Written notice of the motion for a protective
order was mailed to Schumaier three weeks before
the hearing date.
Two. Schumaier had two days' actual notice of the
request for sanctions.
Three. The local rules require that a party oppose
or acquiesce in a motion.
Four. The district court may impose sanctions for a
violation of the local rules.
"A district court's award of sanctions is reviewable
for abuse of discretion." FTC v. Alaska Land
Leasing, Inc., 799 F.2d 507, 510 (9th Cir. 1986).
Under 28 U.S.C. § 1927, "any attorney . . . who so
multiplies the proceedings in any case unreasonably
and vexatiously may be required by the court to
satisfy personally the excess costs, expenses, and
attorneys' fees [**21] reasonably incurred because
of such conduct." 28 U.S.C. § 1927 (1982). Section
1927 authorizes a taxing of only those excess costs
incurred by reason of "an attorney's unreasonable
and vexatious conduct." United States v. Blodgett,
709 F.2d 608, 610 (9th Cir. 1983). Moreover,
section 1927 "does not authorize imposition of
sanctions in excess of costs reasonably incurred
because of such conduct." Id. at 610-11.
Uniden incurred the cost of making its motion for a
protective order because Schumaier refused to
comply with Uniden's demand that the documents
be returned. Schumaier's refusal, however, was not
unreasonable. The transcript of the discovery
hearing in Michaels confirms Schumaier's
contention that when the district court denied
plaintiff's motion to compel Mr. Ducote to answer
deposition questions, the court did not adjudicate
the privileged character of the documents now at

issue and did not impose any obligation on
Schumaier to return the documents to Uniden.
Schumaier acted reasonably, therefore, in not
acceding to Uniden's later demand that Schumaier
return the documents. Uniden's demand was
premised
solely [**22]
on
its
disputed
understanding of the Michaels ruling.
Once Schumaier refused to return the documents,
Uniden had no recourse but to seek an order from
an appropriate court that would adjudicate the
privileged nature of the documents and order their
return. [*1082] Absent such a motion, Uniden had
no means of recovering the documents. Uniden
incurred the cost of making its motion because of
Schumaier's reasonable refusal to return the
documents, not because of Schumaier's failure to
oppose the motion. Uniden incurred no excess costs
because of Schumaier's failure. Since section 1927
permits an award of excess costs only, Blodgett,
709 F.2d at 610-11, the district court abused its
discretion in imposing sanctions under section
1927.
In addition to relying on section 1927, Uniden
premised its request for sanctions on the local court
rules and on the inherent powers of the court.
Central District Local Rule 7.6 requires the
nonmoving party to file either a memorandum in
opposition or a written statement that he or she will
not oppose the motion. Local Rule 27.1 provides:
"The violation of or failure to conform to any of
these Local Rules . . . shall subject [**23] the
offending party or counsel to such penalties,
including monetary sanctions and/or the imposition
of costs and attorney's fees to opposing counsel, as
the Court may deem appropriate under the
circumstances."
Schumaier does not argue that the district court's
award was unauthorized by the local rules. Instead,
Schumaier contends that it had inadequate notice
and opportunity to be heard before the sanctions
were imposed.
Sanctions under local court rules should not be
imposed absent notice, an opportunity to respond,
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and a hearing. Miranda v. Southern Pacific
Transp. Co., 710 F.2d 516, 522 (9th Cir. 1983); see
Roadway Express, Inc. v. Piper, 447 U.S. 752, 767,
65 L. Ed. 2d 488, 100 S. Ct. 2455 (1980)
("Sanctions . . . should not be assessed lightly or
without fair notice and an opportunity for a hearing
on the record.") (footnote omitted); Alaska Land
Leasing, Inc., 799 F.2d at 510 (quoting Toombs v.
Leone, 777 F.2d 465, 472 (9th Cir. 1985)) ("Due
process . . . requires that parties subject to sanctions
have 'sufficient opportunity to demonstrate that
their conduct was not undertaken recklessly or
willfully. [**24] '").
We have held that a district court has no power "to
impose monetary sanctions against attorneys
without affording them procedural due process as
protective as that afforded by Fed.R.App.P. 46(c),"
which guarantees the attorney a "hearing, if
requested," before sanctions may be imposed.
Miranda, 710 F.2d at 523 & n. 13.
In Miranda, we identified "compelling reasons why
notice, an opportunity to prepare a defense, and a
hearing are required before sanctioning counsel":
These procedural requirements will ensure that:
(1) the attorneys will have an opportunity to
prepare a defense and to explain their
questionable conduct at a hearing; (2) the judge
will have time to consider the severity and
propriety of the proposed sanction in light of
the attorneys' explanation for their conduct; and
(3) the facts supporting the sanction will appear
in the record, facilitating appellate review.

Id. at 522-23.
In the present case, Schumaier first received notice
of Uniden's intent to seek sanctions on Saturday,
June 14, 1986, just two days before the hearing at
which sanctions were imposed. This short notice,
arriving during the weekend [**25] before the
Monday hearing, undoubtedly left Schumaier
inadequate time to prepare a defense and to travel
from its offices in Missouri to Los Angeles to

attend the hearing.
At the hearing on Uniden's motion and request for
sanctions,
Schumaier's
local
co-counsel,
Weinstock, represented to the court that Schumaier
had informed him that Schumaier had not received
notice of Uniden's motion. Weinstock further
stated: "I would request that the court . . . defer any
sanctions until it has an opportunity to hear what
law offices of Schumaier, Roberts and McKinsey
have to say. I understand they have been trying to
call the court as well as Mr. McKnight [Uniden's
counsel] and as Mr. McKnight indicated he did get
in touch with Mr. McKnight but I am not aware
whether he -- they were able to contact the court."
[*1083] Schumaier was entitled to be present at a
hearing at which it could present its defense to
Uniden's request for sanctions. Weinstock's
presence at the June 16 hearing was insufficient to
protect Schumaier's interest. Indeed, Weinstock
resisted Uniden's request for sanctions by arguing
that Schumaier, not he, bore responsibility for the
violation of the local court rules.
[**26] Under Miranda, the district court had no
power to impose sanctions without granting at least
a short continuance of the hearing to enable
Schumaier to attend. The award of sanctions,
therefore, whether under the authority of the local
rules or under the court's inherent authority to
control its own processes, constituted an abuse of
discretion.
V. SANCTIONS ON APPEAL
Uniden requests an award of sanctions on appeal
"for opposing counsel's burdensome inclusion of . .
. improper, unnecessary and irrelevant material in
Schumaier's excerpts of record." Uniden makes its
request under this court's Rule 30-2, which
provides:
The court in appropriate cases will impose
sanctions against any attorney who vexatiously
and unreasonably increases the cost of
litigation by inclusion of unnecessary material
in the excerpts of record. Counsel will be
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provided notice and have an opportunity to
respond before sanctions are imposed.
Ninth Cir. R. 30-2. Uniden cites no case construing
or applying Rule 30-2, and our research has
disclosed none.
Uniden moved to strike "literally hundreds of pages
of improper and irrelevant materials in Schumaier's
excerpts of record." [**27] We have granted the
motion in part, striking 79 pages of materials. See
Part II(A) supra. We are not persuaded, however,
that Schumaier's inclusion of these 79 pages
"vexatiously and unreasonably increase[d] the cost
of litigation," the prerequisite to an award of
sanctions under our Rule 30-2. Accordingly, we
deny Uniden's request for sanctions on appeal.
VI. CONCLUSION
Uniden's motion to strike is GRANTED as to pages
236-39, 263-88 and 293-341, inclusive, of the
Excerpts of Record and is DENIED in all other
respects. The protective order entered by the district
court in this matter on July 7, 1986 is VACATED.
The court's imposition of sanctions against
Schumaier, as reflected in the same order, is
REVERSED. Uniden's request for sanctions on this
appeal is DENIED. Each party shall bear its own
costs.
End of Document
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PUBLISHED IN THE PRINTED OFFICIAL
REPORTS.
Subsequent History: Subsequent appeal at
Nicholson v. KeySpan Corp., 65 A.D.3d 1025, 885
N.Y.S.2d 106, 2009 N.Y. App. Div. LEXIS 6265
(N.Y. App. Div. 2d Dep't, Sept. 8, 2009)
Prior History: Nicholson v. Keyspan Corp., 14
Misc. 3d 1236[A], 836 N.Y.S.2d 501, 2007 N.Y.
Misc. LEXIS 498 (2007)
Counsel: REILLY, LIKE & TENETY, ESQS.,
Attorney for the Plaintiffs, Babylon, New York.
JOHN E. REILLY, ESQ., Attorney for Defendants,
Hicksville, New York.
LEVINE, SULLIVAN, KOCH & SCHULZ, LLP,
Attorneys for Newsday and News 12, New York,
New York, MCLANE, FRAF, RAULERSON &
MIDDLETON, P.A., BRUCE W. FELMLY, ESQ.
(admitted Pro Hac Vice), BARRY NEEDLEMAN,
ESQ. (admitted Pro Hac Vice), RACHEL A.
HAMPE, ESQ. (admitted Pro Hac Vice),
Manchester, New Hampshire.

Opinion by: SANDRA L. SGROI

Opinion
Sandra L. Sgroi, J.
Upon the following papers numbered 1 to 49 read
on this Motion for an injunction and for other
relief: Notice of Motion and supporting papers 118; Affirmation in opposition and supporting
papers 19-25; Supplemental Affirmation in
opposition and supporting papers 28-39;
Defendants' affirmation in reply and supporting
papers 40-45; Reply affirmation of Intervenors and
supporting papers 46-47; Exhibits 26-27; 48-49; it
is,
[***2] ORDERED that the motion of the
KeySpan Defendants seeking injunctive and other
relief against the Plaintiff, third parties and the
Plaintiffs' attorneys is granted only to the extent
that
the Plaintiffs and their agents, employees or other
persons under their control are directed to
immediately turn over to the attorney for the
KeySpan Defendants all copies of the 1993 strategy
paper prepared by Defendants' predecessors that are
in their possession;
the Plaintiffs and their agents, employees or other
persons under their control are directed to
immediately delete copies of the 1993 strategy
paper from any computer or other electronic device
of any kind whatsoever and to remove such
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document from the internet and any web sites over
which they have control including but not limited to
the site known as "bayshoremgp";
the Plaintiffs are directed to provide the attorney for
the KeySpan Defendants with a copy of affidavits
alleging in detail all documents that have been
destroyed or removed from data [****2]
collecting or disseminating sources within five (5)
days of service of a copy of this order or the action
of the Plaintiffs may be dismissed;
the attorneys for the [***3] Plaintiffs are directed
immediately turn over to the attorney for the
KeySpan Defendants all copies of the 1993 strategy
paper in their possession or the possession of their
employees, agents or persons under their control;
the attorneys for the Plaintiffs are directed to
immediately delete copies of the 1993 strategy
paper from any computer or other electronic device
of any kind whatsoever and to remove such
document from the internet and any web sites in
their control;
the attorneys for the Plaintiffs and the Plaintiffs are
directed not to use the 1993 strategy paper or
information obtained from that document any
further in this litigation for any purposes
whatsoever; and
the attorneys for the Plaintiffs are directed to
provide the attorney for the KeySpan Defendants
with affidavits alleging in detail all documents and
copies of documents that have been destroyed or
removed from data collecting or disseminating
sources, the date that the documents and copies of
documents were destroyed, and the method used to
destroy the documents and copies of documents
within five (5) days of service of this order or, in
addition to other remedies available including
monetary sanctions, the [***4] action of the
Plaintiffs may be dismissed or the firm of Reilly,
Like & Tenety, Esqs. may be removed as the
attorneys of record for all Plaintiffs involved in any
litigation involving the plume of pollution
emanating from the Bay Shore Manufactured Gas

Plant; and it is further
ORDERED that the KeySpan Defendants are
directed to file an undertaking in the amount of
Five Hundred ($ 500.00) Dollars; and it is further
ORDERED that the Court declines to further
restrict Newsday and News 12, the intervenors,
from publishing any and all documents in their
possession and from publishing comments and/or
stories citing or using those documents or
information contained in those documents; and it is
further
ORDERED that the Suffolk County Clerk is
directed to seal all copies of the 1993 strategy paper
and other items that the KeySpan Defendants allege
are protected by attorney client privilege where that
material is contained within documents submitted
to the Court or where copies of that 1993 strategy
paper or potentially privileged items may have been
filed with the Court as part of this litigation or a
related litigation under Index No. 17424-2006;
[***5] and it is further
ORDERED that counsel for the KeySpan
Defendants are directed to serve a copy of this
order on the County Attorney and the County Clerk
and counsel for the Defendants shall also
immediately review the files in Index Nos. 174242006 and 17458-2006 to determine which
documents should be sealed pursuant to this order
including documents attached to papers submitted
in [****3] motion sequence No.s 005 and 006;
and it is further
ORDERED that the documents sealed by this order
shall not be shown to any persons absent written
order of this Court and if the Clerk of the Court
receives any copies of the 1993 strategy paper or
other documents sealed by this order, those
documents shall also be sealed unless this Court
issues a written order to the contrary; and it is
further
ORDERED that all other relief requested by any
person or party is denied.
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In this civil action the Plaintiffs seek damages and
injunctive relief based upon their exposure to
contaminants from the alleged migration of these
contaminants in an underground plume from a
decommissioned manufactured gas plant in Bay
Shore that was formerly owned by predecessors
[***6] of KeySpan. This case raises issues of
public concern not only because of the effect of the
plume on the health, safety and welfare of the
persons directly in the path of the plume, but
because the financial costs involved in remediating
the plume of contaminants may be borne by the
ratepayers of KeySpan if KeySpan passes those
expenses through to the utility's customers and the
plume itself allegedly is or soon may be polluting
the Great South Bay. The Plaintiffs and the
KeySpan Defendants have been vigorously
represented by their respective counsel throughout
this litigation.
The Plaintiffs previously sought disclosure of a
document, known by various names, in a motion to
unseal (motion sequence # 004). This document is
called a "strategy paper" in this decision 1 but it has
also been known as a strategy report and it was
prepared by LILCO in 1993. It is this document
that is the primary focus of this motion by the
KeySpan Defendants although other documents
that KeySpan alleges are privileged also are at issue
herein. The Plaintiffs' prior motion to unseal
records requested the disclosure of other documents
listed in a Keyspan privilege log prepared for a
different litigation [***7] if those documents
contained information on the subject of
manufactured gas plants, relevant to the issues in
this matter. The other law suit was commenced in
New York Supreme Court approximately ten (10)
years ago, involves insurance protection purchased
by LILCO from a number of insurance companies
and it is still a pending matter (bearing Index No.
604714-1997).

The 1993 "strategy paper" was sealed in the
Supreme Court, New York County civil action
between Plaintiffs Long Island Lighting Company
and Marketspan Corporation d/b/a Key Span
Energy, and Defendants Aetna Casualty & Surety
Company and fourteen other insurance companies
as Defendants, bearing Index No. 604714-1997.
This Court previously issued a [****4] decision
that found that the 1993 "strategy paper" should
[***8] not be produced by the KeySpan
Defendants as part of the discovery process in this
Suffolk action because it was protected by attorney
client privilege (see also, Long Island Lighting Co.
v. Allianz Underwriters Ins. Co., 301 A.D.2d 23,
749 N.Y.S.2d 488).
This 1993 strategy paper, according to the
Appellate Division, First Department in Long
Island Lighting Co. v. Allianz Underwriters Ins.
Co. (supra) was:
co-authored by LILCO's Environmental
Engineering
Department
and
Legal
Department, entitled "Manufactured Gas Plant
Sites: Hempstead Gas Plant, Bay Shore Gas
Plant--Investigation Summary and Remediation
Strategy
Recommendations"
(hereinafter,
together with its transmittal memorandum, the
December 1993 Report). 2 The December 1993
Report, which was marked "Privileged and
Confidential--Attorney
Work
Product-Attorney-Client Communication," analyzed the
federal and state statutory and regulatory
framework relevant to MGP sites in New York,
discussed the anticipated action of the
regulatory agencies concerned, summarized the
results of LILCO's investigation of the
environmental damage at the two sites, set forth
several remediation options [***9] for each

2 The

1 The

strategy paper is dated December 27, 1993, and it was prepared
by the Environmental Engineering Department and the Legal
Department of LILCO. It is conspicuously labeled "privileged and
confidential" on each page of the document.

Court has identified this document in the temporary restraining
order as the "strategy paper" and therefore in an attempt to be
consistent with that stay has called that document the "strategy
paper." It is the same document the Appellate Division is referring to
in Long Island Lighting Co. v. Allianz Underwriters Ins. Co.
(supra).
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site and the estimated cost of each option, and
offered recommendations for the option to be
implemented for each site and the strategy to be
pursued in negotiations with the regulators. The
recommendations made in the December 1993
Report were based on a combination of factors,
legal as well as scientific and economic.
Although this Court previously refused to direct
that the KeySpan Defendants turn over the 1993
strategy paper as part of the pre-trial discovery
process in this case because the contents of that
document were protected by attorney client
privilege, the Plaintiffs, apparently with the advice
of counsel, have continued to disseminate this
privileged paper to the public, governmental
entities and the media and they may also be
distributing other documents of the KeySpan
Defendants that are possibly protected by an
attorney client privilege.
[***10] Newsday and News 12 (hereinafter
"intervenors") are among the entities and persons
who have received copies of the 1993 strategy
paper and other potentially privileged documents.
The Plaintiffs and their attorneys have engaged in a
course of conduct designed to disseminate the
privileged document and other documents that may
be protected by privilege to as wide a public
[****5] audience as they can despite the fact that
the January 19, 2007 decision of this Court in
motion sequence # 004 has not been modified or
reversed and the attorneys for the KeySpan
Defendants have forcefully, properly and
expeditiously opposed and protested the actions of
the Plaintiffs and their attorneys in distributing
these materials to the public.
The Plaintiffs' attempt to raise the fraud exception
to the attorney client privilege rule to excuse their
actions is without merit. It is true that client
communications in furtherance of a fraudulent
scheme are not protected by attorney-client
privilege (see, Surgical Design Corp. v. Correa, 21
AD3d 409, 799 N.Y.S.2d 584). However, here there
is no factual basis for finding any probable cause

that the 1993 strategy paper or [***11] the other
documents that this Court has not yet ruled upon
were prepared in furtherance of a fraud or a crime
(see, Nowlin v. People of State of New York, 1
A.D.3d 172, 767 N.Y.S.2d 77). 3
To establish entitlement to a preliminary injunction
against the Plaintiffs and other persons, the
KeySpan Defendants must show a probability of
success on the merits, a danger of irreparable injury
if an injunction is not given, and a balance of the
equities in their favor (see, Aetna Ins. Co. v
Capasso, 75 N.Y.2d 860, 862, 552 N.E.2d 166, 552
N.Y.S.2d 918; Regatta Condominium. Assn. v
Village of Mamaroneck, 303 A.D.2d 741, 742, 758
N.Y.S.2d 813; [***12] Klein, Wagner & Morris v
Lawrence A. Klein, P.C., 186 A.D.2d 631, 588
N.Y.S.2d 424). Further, a preliminary injunction is
an extraordinary and drastic remedy rarely granted
by the Courts and, then only under unusual
circumstances where such relief is required to
maintain the status quo pending the trial (see, Rosa
Hair Stylists v Jaber Food Corp., 218 A.D.2d 793,
794, 631 N.Y.S.2d 167; Times Square Stores Corp.
v Bernice Realty Co., 107 A.D.2d 677, 682, 484
N.Y.S.2d 591). While injunctive relief requires the
Court to address each of these prongs, the issuance
of a protective order does not require a different,
less exacting, showing and this Court, pursuant to
CPLR § 3103 (c), "may make an appropriate order,
including an order that the information be
suppressed" if documents have been improperly or
irregularly obtained and a substantial right of a
party has been prejudiced.
This Court had already set in place a procedure to
determine the privileged status of documents in this
matter and the Plaintiffs and their attorneys have
chosen to ignore that procedure and have taken

3 Even

if there were some probable cause to rely upon the fraud
exception to the attorney client privilege doctrine, the proper
recourse of Plaintiffs and Plaintiffs' attorneys would be to make
application to the Court for relief from the prior order and not to
unilaterally disclose documents in the midst of a litigation without
some direction from the Court.

PagePrevious
5 of 8 View
14 Misc. 3d 1236(A), *1236(A); 836 N.Y.S.2d 501, **501; 2007 N.Y. Misc. LEXIS 499, ***12; 2007 NY Slip Op
50330(U), ****5

significant steps to disseminate [***13] possibly
privileged documents and a document this Court
has already found not to be discoverable to a wide
group of persons and the news media. If the Court
does not now immediately stop further actions by
the Plaintiffs, their resort to self help will [****6]
render futile any future order of this Court seeking
to preserve the privilege to which the KeySpan
Defendants are entitled under the law. The purpose
of the limited injunction and protective order issued
today is not to restrain free speech but to permit the
parties the opportunity to utilize the judicial
procedures and system in place to obtain rulings
and, if necessary, an appellate review of those
rulings in a reasoned, procedurally sanctioned
manner.
While disclosure of a privileged document may
result in a waiver of the privilege, inadvertent
disclosure or unauthorized disclosure of the
privileged documents to a party or to third persons
does not result in a waiver of the attorney client
privilege by a party to an action (see, New York
Times Newspaper Div. of New York Times Co. v.
Lehrer McGovern Bovis, Inc., 300 A.D.2d 169,
752 N.Y.S.2d 642). In New York Times Newspaper
Div. of New York Times Co. v. Lehrer McGovern
Bovis, Inc., (supra), [***14] the Appellate
Division, First Department stated:
Disclosure of a privileged document generally
operates as a waiver of the privilege unless it is
shown that the client intended to maintain the
confidentiality of the document, that reasonable
steps were taken to prevent disclosure, that the
party asserting the privilege acted promptly
after discovering the disclosure to remedy the
situation, and that the parties who received the
documents will not suffer undue prejudice if a
protective order against use of the document is
issued (cites omitted).
The issue of whether the KeySpan Defendants have
waived their attorney client privilege has already
been addressed by the Appellate Division, First
Department in Long Island Lighting Co. v. Allianz

Underwriters Ins. Co., (supra) when it stated:
Turning to the issues relating to the December
1993 Report, we find, contrary to Supreme
Court's view, that LILCO established in its
initial cross motion for a protective order that it
did not waive any privilege attaching to the
December 1993 Report by inadvertently
disclosing it in the Federal Action.
This is not a case where the parties asserting
[***15] the privilege, the KeySpan Defendants,
waited an unreasonably long period of time to seek
an order to protect the documents that were
improperly disclosed (see, AFA Protective
Systems, Inc. v. City of New York, 13 AD3d 564,
788 N.Y.S.2d 128, 130). The KeySpan Defendants
have shown that it is likely that the documents that
they seek to protect are privileged and that the
Plaintiffs have disregarded the process set in place
by this Court to determine the privileged status of
those documents. Further, the Plaintiffs and their
attorneys have shown no inclination nor have they
offered to cease dissemination of the documents
that are or may be privileged until the Courts have
finally ruled on their contentions. Therefore, in
order to maintain the status quo and to prevent
further irreparable injury, the Court [****7] will
grant the application of the Defendants for both a
protective order and injunctive relief as against the
Plaintiffs and the attorneys for the Plaintiffs to the
extent provided in this order.
The CPLR requires that the Court direct that an
undertaking be filed whenever injunctive relief is
ordered (see, CPLR § 6312; [***16] Hightower v.
Reid, 5 AD3d 440, 772 N.Y.S.2d 575; Glorious
Temple Church of God in Christ v. Dean Holding
Corp., 35 A.D.3d 806, 828 N.Y.S.2d 442, NY App.
Div. 2d Dep't, 2006). The Court therefore directs
the KeySpan Defendants to file an undertaking in
the amount of $ 500.00.
While this Court has issued a protective order and
an injunction against the Plaintiffs and their
attorneys, it must still address the KeySpan
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Defendants' application for restraints against third
persons who are not parties to this action and for a
protective order aimed at restricting the press from
using the privileged documents or potentially
privileged documents received from the Plaintiffs.
Newsday and News 12 have appeared herein and
previously have requested leave to intervene in this
action to address this issue (see motion sequence #
005). The Court granted the motion for intervention
of Newsday and News 12 (hereinafter
"intervenors") and it has received submissions from
the attorneys for the intervenors in opposition to the
motion by the KeySpan Defendants.
As noted above, the intervenors herein, [***17]
Newsday and News 12, have been provided with
copies of some if not all of the privileged and
potentially privileged documents in the possession
of the Plaintiffs by persons involved in this
litigation or persons in contact with the Plaintiffs
and the Plaintiffs' attorneys. The KeySpan
Defendants request that the Court issue various
restraints against the intervenors including
preventing them from divulging the contents of the
documents. The intervenors oppose the motion of
the KeySpan Defendants to restrain them and seek
permission of this Court to utilize the information
contained in the documents that they have obtained
from the Plaintiffs and the Plaintiffs'
representatives. There is no allegation herein that
the intervenors have conspired with the Plaintiffs or
agents of the Plaintiff to improperly obtain the
documents that are the focus of this decision.
The intervenors are respected news organizations
on Long Island and they allege herein that it would
be improper to restrain them and any such restraint
on their right to publish would violate the
protections afforded them under both the United
States Constitution and the New York State
Constitution. This Court agrees with [***18] that
assessment. Both the United States Constitution
and the New York Constitution protect the rights of
free speech and freedom of the press, both of which
are basic freedoms that we enjoy as Americans.
The United States Constitution and the New York

Constitution prohibit the passing of any law that
restricts or abridges the liberty of the press to
publish. This broad constitutional prohibition on
restraints on the press does not exempt from its
operation comment on items covered by attorney
client privilege if the document covered by attorney
client privilege comes into conflict with the right of
the press to publish and [****8] comment on
matters of public concern as long as the press did
not improperly conspire to obtain the material that
was covered by the privilege (see, Smith v. Daily
Mail Publ'g Co., 443 U.S. 97, 103, 99 S.Ct. 2667,
61 L.Ed.2d 399; see generally, In re Zyprexa
Injunction, 474 F. Supp. 2d 385 2007 U.S. Dist.
LEXIS 10329, 2007 WL 460838 (E.D.NY Feb. 13,
2007).
The United States Supreme Court in New York
Times Co. v. United States, (403 U.S. 713, 91 S.Ct.
2140, 29 L.Ed.2d 822) stated: [***19]
Any system of prior restraints of expression
comes to this Court bearing a heavy
presumption against its constitutional validity.'
Bantam Books, Inc. v. Sullivan, 372 U.S. 58,
70, 83 S.Ct. 631, 639, 9 L.Ed.2d 584 (1963);
see also Near v. Minnesota ex rel. Olson, 283
U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357 (1931).
In the opinion issued in New York Times Co. v.
United States, (supra), it was stated:
Madison and the other Framers of the First
Amendment, able men that they were, wrote in
language they earnestly believed could never
be misunderstood: Congress shall make no law
* * * abridging the freedom * * * of the press *
* *.' Both the history and language of the First
Amendment support the view that the press
must be left free to publish news, whatever the
source, without censorship, injunctions, or prior
restraints.
While the Federal District Court in the case of In re
Zyprexa Injunction (supra) did issue an injunction
restraining persons, including named members of
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the press, who, had individually conspired to
improperly obtain privileged and non discoverable
material, the [***20] individuals enjoined in that
case were acting with "unclean hands" and the
press organizations were not ultimately enjoined by
the Federal Court (see also, Smith v. Daily Mail
Publ'g Co., supra - "[I]f a newspaper lawfully
obtains truthful information about a matter of
public significance then state officials may not
constitutionally punish publication of the
information, absent a need*** of the highest
order."; New York Times Co. v. United States,
supra - Pentagon papers case).

However, even this privilege, important as it is,
cannot be used to restrict the properly exercised,
constitutionally protected freedom of the press to
publish. The intervenors did not obtain the
document at issue illegally or by improper means
although the persons who gave those documents to
them may have acted improperly. Therefore, the
Court declines to issue an injunction against the
intervenors.
While this Court has not as yet determined whether
various other documents in this action are protected
by a privilege, it has provided for [***22] a
procedure that would permit a review of those
documents. The subject matter of this litigation is
of great public concern and the attorney client
privilege exercised by the Defendants will be
restrictively applied to encourage full and fair
disclosure of information because this case will
affect the health, safety and welfare of the public.

This being said, the Court reiterates that attorney
client privilege is an important tenet of this
Country's jurisprudence and a cornerstone
protection for the rights of its citizens. The Court in
Prizel v. Karelsen, Karelsen, Lawrence & Nathan,
74 F.R.D. 134, 138 (S.D.NY 1977), quoting Judge
Breitel in People v. Lynch, 23 N.Y.2d 262, 244 With regard to other third persons and persons
using the internet who may have had access to the
N.E.2d 29, 296 N.Y.S.2d 327 (1968), stated:
privileged documents, the problems raised by the
[The attorney-client] *** privilege is of a high issuance of restraint against those unnamed
order. Perhaps as valuable as the [****9] individuals and entities were directly addressed by
privilege against self incrimination is the United States District Judge Jack B. Weinstein in
freedom of confidential communication In re Zyprexa Injunction (supra) when he refused
to issue an injunction against unnamed persons and
between lawyer and client.'
cited People of the State of NY by Vacco v.
In Spectrum Sys. Intern'l Corp. v. Chemical Bank, Operation Rescue Nat'l, (80 F.3d 64, 70 (2d
(78 N.Y.2d 371, 575 N.Y.S.2d 809, 581 N.E.2d Cir.1996). The Courts of New York have not
1055), [***21] Chief Judge Kaye (then Associate generally permitted injunctions against unnamed
Judge) stated the following:
persons (see, Bryant Ave. Tenants' Ass'n v. Koch,
The attorney-client privilege, the oldest among 131 A.D.2d 318, 516 N.Y.S.2d 211) and the
common-law evidentiary privileges, fosters the KeySpan Defendants have not shown that exigent
open dialogue between lawyer and client that is circumstances require a deviation from the
deemed essential to effective representation.
generally accepted rule that a Court will [***23]
not issue relief against individuals over whom it has
Further, to underscore the universal acceptance of
not obtained jurisdiction. Since injunctions should
the necessity of the privilege for our system to
be crafted by the Court to be as limited and
function effectively, among the various privileges
restrictive as possible, the Court declines to issue
recognized by our jurisprudence, the attorney client
any further restraints on either the Parties or upon
privilege is the only one acknowledged by every
third persons at this time.
State of the Union, although its scope does vary by
jurisdiction (see, 81 American Jurisprudence 2d Dated: SANDRA L. SGROI, J. S. C.
Witnesses § 329).
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THE REPUBLIC OF KAZAKHSTAN, Plaintiff, against - DOES 1-100 INCLUSIVE, Defendants.
Counsel: [*1] For The Republic of Kazakhstan,
Plaintiff: Jacques Semmelman, LEAD
ATTORNEY, Curtis, Mallet-Prevost, Colt and
Mosle LLP, New York, NY; Michael Robert Graif,
LEAD ATTORNEY, Curtis, Mallet-Prevost, Colt
& Mosle, LLP(NYC), New York, NY.
For Respublika, LLC Media-Consult, Movants:
David Allen Greene, LEAD ATTORNEY,
Electronic Frontier Foundation, San Francisco, CA;
James Eric Rosenfeld, LEAD ATTORNEY, Davis
Wright Tremaine LLP (NYC), New York, NY.
Judges: Edgardo Ramos, United States District
Judge.
Opinion by: Edgardo Ramos

Opinion

OPINION AND ORDER
Ramos, D.J.:
On March 20, 2015, this Court issued a preliminary
injunction (the "Injunction") in favor of Plaintiff,
the Republic of Kazakhstan, enjoining the Doe
defendants, their affiliates and all persons acting in
concert with them, from using, disclosing or
otherwise disseminating e-mails and other
documents allegedly obtained illegally by hacking
Kazakhstan government computers (the "Stolen
Materials"). Doc. 10. Non-party Respublika, an
online Kazakhstan newspaper, and its owner LLC

Media-Consult (collectively, "Respublika"), now
move for clarification that the Injunction does not
apply to it. For the reasons set forth below, the
Court finds that the Injunction does not [*2] apply
to Respublika.

I. BACKGROUND1
Plaintiff commenced this action by Complaint filed
on March 12, 2015, seeking injunctive relief for
damages arising out of violations of the Computer
Fraud and Abuse Act, 18 U.S.C. §1030 ("CFAA").
Doc. 1. The Complaint alleges that on January 15,
2015, Plaintiff learned that its computers had been
hacked when it became aware that certain of its
sensitive, proprietary documents and confidential
emails, including emails protected by the attorneyclient privilege, were publicly posted on the
internet. Id. ¶¶ 1, 8. Among the officials whose
emails and other documents were misappropriated
were the Executive Secretary of the Ministry of
Justice of Kazakhstan and a Deputy General
Prosecutor in the country's General Prosecutor's
Office. Id. ¶ 13. Although Plaintiff launched an
investigation to determine the identity of the
hackers and the scope of the breach, it is still
unaware of their identity and brought the instant
action against the defendants as John Does 1-100.
Id. ¶¶ 3, 12.
On March 13, 2015, [*3] the day following the
filing of the Complaint, this Court issued an ex
parte Order to Show Cause why an injunction
1 This

Opinion discusses only those facts necessary to resolve the
instant motion. Familiarity with the underlying facts and procedural
history of this matter is otherwise presumed.
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should not issue that, inter alia, (1) enjoined
Defendants, their affiliates and all persons acting in
concert with them from using, disclosing, or
otherwise disseminating the Stolen Materials, (2)
ordered Defendants to turn over to Plaintiff the
Stolen Materials, and (3) ordered Defendants to
turn over to the Court any proceeds received as a
result of the misappropriation of the Stolen
Materials. Doc. 3. The Injunction issued the
following week, on March 20, 2015, and remains in
effect. Doc. 10.
On August 4, 2015, Respublika filed the instant
motion seeking clarification. Doc. 36. Respublika
does not dispute that it has posted or used at least
some of the purportedly Stolen Materials on its
website. See Memorandum of Law of Nonparties
Respublika and LLC Media-Consult in Support of
Motion for Clarification of Preliminary Injunction
Order ("Respublika Mem."), Doc. 36 at 1 ("The
First Amendment therefore prohibits Kazakhstan's
use of the preliminary injunction to demand the
takedown of Respublika's articles concerning
newsworthy documents that the newspaper found
anonymously posted online."); [*4] see also id. at
6 ("The [Stolen Materials] were first posted to [the
website
http://kazaword.wordpress.com
("kazaword")] in or around August 2014, and
Respublika and other news organizations across
Europe and Central Asia have reported on the
kazaword documents since then."). However, it
claims that the injunction cannot apply to it because
there is no allegation, or proof, that Respublika was
involved with the hacking, or otherwise assisted or
acted in concert with the hackers, and because the
Injunction operates as an unconstitutional prior
restraint against Respublika. For its part, Plaintiff
has represented to the Court that it has voluntarily
abstained from enforcing the Injunction against
Respublika, and will continue to do so pending the
resolution of the instant motion.2

2 In

response to the instant motion, Plaintiff cross-moved for
expedited discovery from Respublika. Doc. 42. The cross motion has
been referred to Magistrate Judge Henry Pitman for resolution.

II. DISCUSSION
A party seeking a preliminary injunction must
show: (1) "irreparable harm absent injunctive
relief;" (2) "either a likelihood of success on the
merits, or a serious question going to the merits to
make them a fair ground for trial, with a
balance [*5] of hardships tipping decidedly in the
movant's favor;" and (3) "that the public's interest
weighs in favor of granting an injunction." Red
Earth LLC v. United States, 657 F.3d 138, 143 (2d
Cir. 2011) (quoting Metro. Taxicab Bd. of Trade v.
City of New York, 615 F.3d 152, 156 (2d Cir.
2010)).

Kazakhstan has not established a likelihood of
success on the merits.
On the record presently before the Court, Plaintiff
has not established a likelihood of success on the
merits. By its terms, although no specific
individuals are named, the Injunction is addressed
only to those individuals who hacked the
Kazakhstan government computers, as well as
those "acting in concert or participating with" them.
Doc. 10 at 9. Respublika is not named as a party to
this lawsuit. Accordingly, in order for Kazakhstan
to prevail on the merits, it must prove that
Respublika itself violated the CFAA or was
complicit in the alleged hacking. Kazakhstan, as it
itself concedes, does not have sufficient evidence to
indicate that Respublika was in any way
responsible for the alleged hacking or acted in
concert with the hackers. Indeed, the very purpose
of Plaintiff's motion for expedited discovery is to
enable it to make such a showing.
The fact that Respublika may have used or posted
certain of the Stolen Materials on its website, is not,
without more, sufficient [*6] to subject it to the
Injunction. The First Amendment grants persons a
near absolute right to publish truthful information
about matters of public interest that they lawfully
acquire. See Smith v. Daily Mail Publishing Co.,
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443 U.S. 97, 103, 99 S. Ct. 2667, 61 L. Ed. 2d 399
(1979). The Supreme Court affirmed that the Daily
Mail rule applies even if a re-publisher of
information that is of public concern knew that its
source had obtained the information illegally. See
Bartnicki v. Vopper, 532 U.S. 514, 535, 121 S. Ct.
1753, 149 L. Ed. 2d 787 (2001). Thus, the Daily
Mail rule protects the publication of the kazaword
documents by anyone other than those directly
involved in their purported theft. Daily Mail
Publishing Co., 443 U.S. at 103.

On the present facts, the Injunction operates as a
prior restraint on Respublika.
The court also finds that applying the Injunction
against Respublika would result in a prior restraint
of speech. A prior restraint is an administrative or
judicial order "forbidding certain communications
when issued in advance of the time that such
communications are to occur," in contrast to orders
imposing liability for speech after publication.
Alexander v. United States, 509 U.S. 544, 550, 113
S. Ct. 2766, 125 L. Ed. 2d 441 (1993) (emphasis in
original) (quotation marks omitted). The Injunction
entered in this case operates as a prior restraint
when applied to Respublika because it enjoins
Respublika from "using, disclosing, . . . hosting,
copying, . . . providing access to or making [*7]
available to anyone, in any manner whatsoever the
Stolen Materials." Injunction at 9. That is, it bars
Respublika from publishing any content from the
kazaword documents or "using" it as the basis of its
reporting.

subsequent punishments . . . .").
As a result, a prior restraint on expression "bear[s]
a heavy presumption against its constitutional
validity." Bantam Books, Inc. v. Sullivan, 372 U.S.
58, 70, 83 S. Ct. 631, 9 L. Ed. 2d 584 (1963). In
determining whether a prior restraint is
constitutional, courts have considered: (1) the
extent to which the government's interest would be
harmed by publication of the materials, (2) whether
there are any less restrictive alternatives, and (3)
how effectively a prior restraint would prevent the
threatened harm. See Nebraska Press, 427 U.S. at
562; see also New York Times Co. v. United States,
403 U.S. 713, 730, 91 S. Ct. 2140, 29 L. Ed. 2d 822
(1971) (Stewart, J., concurring); United States v.
Quattrone, 402 F.3d 304, 311 (2d Cir. 2005). None
of these factors weigh in Kazakhstan's favor
because, as Respublika points out, the Stolen
Materials are already publicly available.
Respublika [*8] Mem. at 7, 16.

III. CONCLUSION
For the reasons set forth above, the Court clarifies
that the Injunction does not apply to Respublika.
The foregoing is without prejudice to Plaintiff to
reapply for the imposition of an injunction against
the use of the Stolen Materials by Respublika
should it obtain sufficient evidence to support such
an order. The Clerk of the Court is respectfully
directed to terminate the motion, Doc. 35.
It it so ORDERED.

Dated: October 27, 2015
Prior restraints on speech are "the most serious and
least tolerable infringement on First Amendment New York, New York
rights." Nebraska Press Ass'n v. Stuart, 427 U.S.
/s/ Edgardo Ramos
539, 559, 96 S. Ct. 2791, 49 L. Ed. 2d 683 (1976).
While "a threat of criminal or civil sanctions after Edgardo Ramos, U.S.D.J.
publication 'chills' speech, [a] prior restraint
'freezes' it at least for the time." Id; see also
End of Document
Alexander, 509 U.S. at 554 (1993) ("[W]e have
interpreted the First Amendment as providing
greater protection from prior restraints than from
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JUDGE:
Plaintiff pursues claims under the Sarbanes-Oxley
Act arising from alleged retaliation for his
objection to certain practices which he believed
violated federal law. Before the Court is
Defendants' motion for a protective order, which
the Court denies for the reasons set forth below.

Procedural Background

For Ernst & Young LLP, Interested Party: David J
Tocco, LEAD ATTORNEY, VORYS, SATER,
SEYMOUR AND PEASE LLP, Cleveland, OH.

Discovery deadlines were set on September 16,
2009, with discovery to close on May 1, 2010.
(9/16/09 [*2] text order). On November 30, 2009,
discovery was stayed pending a ruling on
Defendants' motion for summary judgment.
(11/30/09 text order). Summary judgment was
denied on July 13, 2010, and new discovery
deadlines were set, with fact discovery closing on
January 15, 2011. (9/17/10 text order). On
December 6, 2010, Defendants filed a motion for a
protective order, the motion presently before the
Court. The fact discovery deadline was then
extended to March 15, 2011, by agreement. (d/e 49;
12/23/10 text order).

Judges: BYRON G. CUDMORE, UNITED
STATES MAGISTRATE JUDGE.

Analysis
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Opinion by: BYRON G. CUDMORE

Opinion

ORDER
BYRON G. CUDMORE, U.S. MAGISTRATE

Federal Rule of Civil Procedure 26(c) permits "[a]
party . . . from whom discovery is sought . . . [to]
move for a protective order . . . ." This rule allows a
court, "for good cause," to enter an order "to protect
a party or person from annoyance, embarrassment,
oppression, or undue burden or expense, . . . ." A
protective order may prohibit or restrict the
disclosure of "trade secret or other confidential
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research, development, or commercial information .
. . ." Fed. R. Civ. P. 26(c)(1)(G).
Defendants seek to protect from disclosure the
following information:
• "non-publicly available personnel information
and records relating to current and former
employees of Caterpillar"
• "non-publicly-available information relating
to the conduct [*3] of Caterpillar's business of
a sensitive or proprietary nature, including
trade secrets, operational details, information
relating to Defendant's business strategy, tax
strategy, policies, practices, or research"
• "non-publicly available documents or
information regarding any claim or allegation
relating to any form of whistleblowing or
retaliation from or against any current or
former employee of Caterpillar"
(Proposed protective order at d/e 46-1, ¶ 1). The
parties primarily dispute whether information
obtained by Plaintiff through means other than the
discovery process can be covered by the protective
order, and whether documents of public record can
be covered by the order.

2009)("The rights of the public kick in when
material produced during discovery is filed with the
court.")(citing Seattle Times, infra). If Defendants
are implying that some documents already in the
court record should now be placed under [*4] seal,
they have not moved for nor justified such a result.
Defendants argue that Plaintiff should not be able
to make a confidential document nonconfidential
simply by filing it in court, but that argument
misses the mark. A Rule 26(c) protective order
cannot protect information that is part of the public
record, because that information has already been
disclosed. Defendants may have some other legal
remedy against Plaintiff for filing the document,
see infra, but it is not a Rule 26(c) protective order.
In sum, the Court does not see how the documents
already in the court record, or in any other public
record, could be or should be covered by a
protective order.

Another problem with the proposed order is that
Defendants intend for it to apply to information
obtained by Plaintiff through means other than
discovery, such as through his employment with
Caterpillar. However Rule 26 governs only the
discovery process, so Rule 26(c) protective orders
Defendants seem to assert that the protective order necessarily cover information produced through
should apply to documents which are already part that process, not information gained outside that
of the court record, such as documents filed in process. Seattle Times Co. v. Rhinehart, 467 U.S.
response to Defendants' motion for summary 20, 104 S. Ct. 2199, 81 L. Ed. 2d 17 (1984), the
judgment.1 2 However, the public has a right of case cited by Plaintiff, supports this conclusion.
access to documents filed in the public record. Seattle Times involved the validity of a state court's
Bond v. Utreras, 585 F.3d 1061, 1075 (7th Cir. protective order regarding personal information
obtained through [*5] the discovery process about
the members of a religious group. The protective
order prohibited the defendant—newspapers—from
1 The terms of the proposed order, as drafted, actually seem to
exempt court records, since they are "publicly available." However, publishing or disseminating this information except
Defendants appear to intend their protective order to cover as necessary to prepare for and try the case. The
"confidential" documents filed in court, (d/e 48, p. 4), so the Court
protective order specifically applied only to
has addressed the argument.
information obtained through the discovery
2 It is not entirely clear if Defendants seek to protect documents filed
process. 467 U.S. at 27, n. 8.
in response to summary judgment. They assert in their motion that
Plaintiff's "declaration he submitted in support of his motion for
summary judgment suggests that he has confidential company
documents in his possession and intends to use those documents in
connection with this litigation." (d/e 46, para. 4). Defendants did not
make any objection to the documents filed by Plaintiff in response to
the summary judgment motion at the time that response was filed.

The Supreme Court in Seattle Times held that the
protective order did not violate the newspapers'
First Amendment rights, reasoning that the
newspaper's right to the information arose from the
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discovery process, and therefore the state court
could set restrictions on the dissemination of that
information. Id. at 33. The Supreme Court further
reasoned that the protective order
prevents a party from disseminating only that
information obtained through use of the
discovery process. Thus, the party may
disseminate the identical information covered
by the protective order as long as the
information is gained through means
independent of the court's processes.

Corp., 151 F.R.D. 297, 300 (N.D. Ill. 1993)(issuing
protective order to cover information actively
solicited from litigants in other cases, where
information was already subject to a protective
order in those other cases).

Defendants [*7] are not without a remedy. If
Plaintiff misappropriates or wrongfully discloses
Defendants' confidential information, Defendants
may have a separate cause of action against him, as
they recognize in their reply. The Court may also
have inherent powers to remedy such an abuse
Id. at 34.
depending on the circumstances, at least with
regard to use of the information in this proceeding.
Defendants are correct that Seattle Times did not See, e.g., In re Shell Oil Refinery, 143 F.R.D. 105
deal with information obtained outside of the (E.D. La. 1992)(issuing protective order pursuant to
discovery process by reason of a plaintiff's inherent authority regarding documents wrongfully
"position of trust" with a defendant. The point, leaked from employee); Lahr v. Fulbright &
though, is that Seattle Times implicitly Jaworkski, L.L.P., 1995 U.S. Dist. LEXIS 22763,
recognized [*6] that the newspapers were free to 1995 WL 17816334 (N.D. Tex. 1995) (not reported
publish the exact same information, harassing in F.Supp.)(using inherent authority to prohibit use
though it might be, provided that the newspapers of attorney's private notes wrongfully obtained).
obtained the information through means other than But this possibility is a theoretical discussion.
the discovery process. Other courts have followed Defendants do not ask for nor justify any kind of
this interpretation of Rule 26(c). See, e.g., Bridge equitable relief, nor do they pursue a cause of
C.A.T. Scan Assocs. v. Technicare Corp. 710 F.2d action against Plaintiff. They have not even
940, 945 (2d Cir. 1983)(reversing district court's identified which documents Plaintiff has obtained
grant of protective order which applied to purported by reason of his employment that should be
trade secrets that were attached as an exhibit to a protected.3
filed complaint, where plaintiff had obtained the
information prior to filing suit); Kirshner v. Uniden The proposed protective order suffers from other
Corp. of America, 842 F.2d 1074, 1081 (9th Cir. infirmities. For example, it is too broad. It prohibits
1988)(reversing protective order which prohibited disclosure to "any state or federal law enforcement
attorney from using privileged documents obtained or regulatory agency, or any employee or agent
from a separate legal action); Sasu v. Yoshimura, thereof, except as otherwise commanded by law or
147 F.R.D. 173, 176 (N.D. Ill. 1993)("Plaintiffs provided in this Order." (d/e 46-1, ¶ [*8] 9). Does
have a First Amendment right to disseminate any that mean that Plaintiff cannot report to federal
nonconfidential information they may obtain during authorities a violation of federal law that he
discovery and any information related to the case discovers through his employment? The proposed
but found through other sources, but their First order also purports to give the Court the final say in
Amendment rights are not impinged when the
protective order precludes them from disseminating 3
Defendants should already be able to identify at least some of the
or putting to other uses the confidential information documents that Plaintiff has obtained outside of discovery. Plaintiff
that they have obtained in discovery.")(citing apparently has already used some of them in his response to the
Seattle Times, 467 U.S. at 36)(other citation summary judgment motion, and Defendants have had an opportunity
omitted); but see Culinary Foods, Inc. v. Raychem to obtain others in discovery, which has been ongoing since
September 17, 2010.
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whether protected information can be "use[d] in
any additional whistleblower proceedings or
litigation before any agency or court." (d/e 46-1, ¶
13). Defendants have not justified this kind of
broad restriction. See Jepson, Inc. v. Makita
Electronic Works, Ltd., 30 F.3d 854, 860 (7th Cir.
1994)(striking down portion of stipulated protective
order which prohibited parties from using
deposition in an unrelated agency proceeding,
where good cause was not shown for the restriction
and party was using the protective order as a
"shield to prevent highly relevant and
nonconfidential information from reaching the
[International Trade Commission]"). Another
example: Defendants assert that the proposed order
applies only to sensitive documents obtained by
Plaintiff by reason of his employment, but the
proposed order does not say this. The proposed
order applies to all "non-publicly available"
sensitive business information, regardless of where
or how Plaintiff obtains that information.
The proposed order is also ambiguous. It prohibits
the disclosure of confidential [*9] information, yet
allows all confidential information to "be filed in
Court, such as in support of or in opposition to
summary judgment, without having to be placed
under seal." (d/e 46-1, p. 3). Defendants contend
that the proposed order could be clarified, but they
do not explain what that clarification should be. If
Defendants intend for all of the documents marked
confidential to be filed under seal, they have not
justified this result. See Citizens First National
Bank of Princeton v. Cincinnati Ins. Co., 178 F.3d
943, 944 (7th Cir. 1999)(court must makes its own
determination whether good cause exists for sealing
the record, despite the parties' agreement—
criticizing agreed blanket protective order that
required all documents marked confidential by
parties to be filed under seal). Defendants posit that
the parties would be required to follow local rules
for filing confidential materials, but this District's
local rules do not require that documents labeled
confidential be filed under seal. See CDIL-LR
5.10(2)("The Court does not approve of the filing
of documents under seal as a general matter. A

party who has a legal basis for filing a document
under seal without a prior court order must
electronically file a motion for leave to file under
seal.")(available on the Central District's [*10]
website www.ilcd.uscourts.gov).
For all these reasons, the Court denies the motion
for protective order. Defendants are granted leave
to re-draft an appropriate protective order in
accordance with this order.
IT IS THEREFORE ORDERED THAT
Defendants' motion for a protective order is
DENIED (d/e 46).
ENTER: January 19, 2011
/s/ Byron G. Cudmore
BYRON G. CUDMORE
UNITED STATES MAGISTRATE JUDGE
End of Document
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MEMORANDUM DECISION AND ORDER
HONORABLE PAUL A. CROTTY, United States
District Judge:
This is an action for securities and common-law
fraud brought by Plaintiff William Shanahan
("Shanahan") and Plaintiff Antares, LLC, against
various defendants who allegedly induced Plaintiffs
to invest in Phoenix Telecommunication Limited
("Phoenix") by means of materially false financial
statements and other misleading conduct.
Defendants James Collins-Taylor, Louis Bowen,
ACL Nominees Ltd., ACL [*2] Holdings Ltd., and
ACL Asia Ltd. ("Certain Defendants") then brought
a claim for contribution against Third-Party
Defendant Rose-Marie Fox ("Fox"). On April 27,
2006, Phoenix moved to intervene in this action for
the limited purpose of obtaining a protective order
prohibiting Defendants from using or disclosing the
contents of a document allegedly belonging to
Phoenix and subject to the attorney-client privilege
(the "Document"). At oral argument on October 3,
2006, the Court granted Phoenix's motion to
intervene, and requested supplemental briefs on the
motion for a protective order. The Court also gave
the parties leave to address certain other
outstanding discovery issues in their submissions.
The motion for a protective order is now denied
and the other issues are resolved as set forth below.
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PHOENIX'S MOTION FOR A PROTECTIVE
ORDER

I. Background
The Document in question is titled "Discussion of
Approach to Future Litigation regarding ACL,
Princeton, James Collins-Taylor, Louis Bowen"
and discusses various potential claims against those
parties. Pro se Defendant Maurice Vallat ("Vallat")
was given the Document sometime in 2002, during
his tenure as Chairman [*3] of Phoenix. Following
his termination in December 2002, he left the
Document, along with other papers and personal
effects, in the Hong Kong offices of Certain
Defendants. Certain Defendants obtained the
Document from those effects with Vallat's consent
after the commencement of the current litigation.
Vallat does not offer any opposition and has agreed
to destroy his copies of the Document. 1 Certain
Defendants oppose Phoenix's motion.

briefing on the appropriateness of a protective
order.
Phoenix now relies on the Court's inherent
equitable powers to control the proceedings before
it. While Bridge itself is ambiguous on when those
powers may appropriately be used, cases in this
district have restricted the disclosure or use of such
information when a party has obtained the
information wrongfully. See, e.g., Fayemi v.
Hambrecht & Quist, Inc., 174 F.R.D. 319 (S.D.N.Y.
1997); Schlaifer Nance & Co. v. Estate of Warhol,
742 F.Supp. 165 (S.D.N.Y. 1990). Phoenix asserts
that it was improper for Vallat to turn over an
attorney-client privileged document to Certain
Defendants without authorization, and therefore
that [*5] prohibitions on the use or disclosure of
the Document by Certain Defendants are
appropriate. But even if Phoenix's characterizations
of the Document and of Vallat's actions are
accurate, they do not support the use of the Court's
equitable powers.

Fayemi and Schlaifer Nance allowed sanctions
where the sanctioned party acted improperly in
II. Discussion
obtaining the information; the mere fact that the
person providing the information might have acted
Phoenix initially based its motion for a protective improperly is insufficient. In Schlaifer Nance, an
order on Federal Rule of Civil Procedure 26(c). At attorney acting as counsel in a separate matter for
the hearing on October 3, 2006, the Court brought the defendant provided a document obtained from
to all parties' attention the Second Circuit's the plaintiff during prior litigation on behalf of
teaching [*4] that a Rule 26 protective order is another of the attorney's clients, in violation of a
appropriate only when a document is obtained settlement agreement. Id. at 166. Despite the clear
through the discovery process. Rule 26 does not impropriety on the part of the attorney, the court
apply to documents obtained by other means. refused to apply its equitable powers because there
Bridge C.A.T. Scan Associates v. Technicare, 710 was no evidence that the defendant improperly
F.2d 940, 946 (2d. Cir. 1983). As the Document induced the attorney to provide the information. Id.
was undisputedly provided to Certain Defendants Phoenix has shown no reason why the Court should
by Vallat outside of the discovery process, Rule depart from that standard here.
26(c) is inapplicable. Since the parties were
unaware of this, the Court invited supplemental Phoenix's reliance on Fayemi and In re Shell Oil
Refinery, 143 F.R.D. 105 (E.D.La 1992) is
unavailing.
Both
cases [*6]
are
easily
1 The Court finds that Vallat has voluntarily undertaken not to
distinguishable from the present matter. The
disclose or use the Document, and will hold him to that undertaking
plaintiff in Fayemi entered a supervisor's private
in these proceedings. The Court therefore does not determine
whether Vallat would be appropriately enjoined from using or office and copied confidential files from his
disclosing the Document had he opposed Phoenix's motion.
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computer. Fayemi, 174 F.R.D. at 325. Plaintiffs'
counsel in In re Shell surreptitiously obtained
confidential documents belonging to Shell Oil from
a current Shell employee. In re Shell, 143 F.R.D. at
108. Certain Defendants did not take the Document
directly from Phoenix or solicit it from a current
Phoenix employee in order to circumvent the
protections afforded by the discovery process.
Rather, they obtained the Document in the course
of a routine review of the files of their codefendant, Vallat, who was given a copy of the
Document by Phoenix. Whether or not it was
improper for Vallat to provide Certain Defendants
with the Document, it is clear that Certain
Defendants themselves did nothing improper in the
course of obtaining it.
Third-party defendant Fox, arguing in support of
Phoenix's motion, directs the Court's attention to
Josephson v. Marshall, 2001 U.S. Dist. LEXIS
10049 (S.D.N.Y. July 19, 2001) for the proposition
that the use of documents subject to attorneyclient [*7] privilege should be precluded in a case
such as this, even when the party presenting the
documents is not guilty of misconduct. It is ironic
that it is not Phoenix but Fox who advances this
argument, which fails precisely because neither Fox
nor Plaintiffs can assert Phoenix's attorney-client
privilege for their own protection. Josephson
addressed the very different question of whether a
party could use attorney-client privileged
documents, innocently obtained outside of
discovery, in litigation against the holder of the
privilege. Josephson, 2001 U.S. Dist. LEXIS 10049
at 8. As Phoenix is not a party to this action,
whether the Document is covered by the privilege
is irrelevant absent a showing of wrongdoing by
Certain Defendants. 2 No such showing has been
made, and therefore use of the Court's equitable
powers to restrict Certain Defendants' use of the
Document is not appropriate. 3
2 For

this reason, the Court need not rule on the existence of the
attorney-client privilege.
3 The

sole issue to give the Court pause, unaddressed by any party, is
that Vallat might benefit from his alleged wrongdoing through his

[*8] OTHER ISSUES

I. Fox Deposition
During Fox's deposition on January 13, 2006, she
refused to answer questions about the Document on
the basis of the attorney-client privilege.
Anticipating the Court's denial of the motion for a
protective order, Certain Defendants argue that Fox
should be deposed again to answer these questions.
Fox argues that she has already sat for 21 hours of
deposition over 3 days and that none of the
questions relating to the Document are sufficiently
relevant to justify any further imposition upon her.
As the Court noted at oral argument on October 3,
Federal Rule of Civil Procedure 30(d) provides a
single, seven hour day as the normal length of a
deposition. While Fox has already sat for three such
sessions, Certain Defendants are entitled to Fox's
answers to questions regarding the Document.
Accordingly, Certain Defendants may depose her in
New York City, but for no more than three hours.
Also, the deposition shall be limited to questions
regarding the Document, and should take place at a
mutually convenient time, but prior to year-end
2006.
II. Plaintiffs' Request for Permission to File
[*9] a Motion to Compel
Plaintiffs request permission to file a motion to
compel Certain Defendants to provide a more
adequate response to Plaintiffs' Second Set of
Interrogatories Nos. 1 and 2. Plaintiffs also
indicated that other matters may require a motion to
compel discovery, depending on the outcome of a
meeting between the parties on October 27, 2006.
co-defendants' use of the Document. Even the most damning
interpretation of the evidence, however, is that Vallat's consent for
Certain Defendants to search his files was inadvertently improper.
There is no evidence to suggest a calculated decision to violate
Phoenix's privilege or to circumvent discovery. Under these
circumstances, it would be inequitable to prejudice Certain
Defendants, who have engaged in no wrongdoing, in order to work
an indirect sanction on Vallat.
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The Court agrees with Plaintiffs that any motion to
compel should address all of Plaintiffs' outstanding
discovery concerns. Rather than moving piecemeal,
Plaintiffs' should resubmit their request once all
objects of their motion to compel are known. Any
motion should precisely identify the information
sought, with details on the inadequacy of the
responses.

CONCLUSION
For the foregoing reasons, Phoenix's motion for a
protective order is DENIED. The Clerk of the
Court is directed to close out this motion.
[*11] Dated: New York, New York
November 14, 2006

III. Fox and Shanahan Passports

SO ORDERED

Vallat, joined by Certain Defendants, has requested PAUL A. CROTTY
copies of the passports of Shanahan and Fox
United States District Judge
covering the period 1998 through the present.
Shanahan's passports through 2005 and Fox's
passports through 2003 have already been
End of Document
produced. Moreover, Fox has represented that her
passport was stolen in August 2006, and therefore
the entry stamps since 2003 cannot be produced.
The Amended Complaint was filed December 13,
2003 and all the [*10] facts at issue in this matter
occurred prior to that date. Vallat argues that he
needs the passports to determine whether Shanahan
and Fox are carrying on business activities in Asia
for which Phoenix was initially created, "thereby
recovering elsewhere what they claim they lost
through Phoenix without any benefit to Phoenix."
(Letter of Maurice Vallat, October 19, 2006). The
Court does not agree that Vallat's concerns are
relevant to the present action. Fox and Shanahan's
passport production to date is adequate.

IV. Hong Kong Judgment against Phoenix
Vallat requests that the Court enforce a judgment in
his favor against Phoenix made by a Hong Kong
court. The Court interprets his request as an
assertion of a cross-claim against Phoenix based on
the Hong Kong judgment. Phoenix's intervention in
this matter was solely for the limited purpose of
making its motion for a protective order, and, that
motion having been denied, Phoenix is discharged
from this matter and cannot be the subject of a
cross-claim by Vallat.
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Opinion

[*1574] ORDER GRANTING DEFENDANT
MILES' MOTION To STRIKE ALL REFERENCES
TO THE "ED CUTTER MEMORANDUM" AND
MOTION FOR PROTECTIVE ORDER
THIS CAUSE comes before the Court on
Defendant Miles' Motion to Strike All References
to the "Ed Cutter Memorandum" and Motion for
Protective Order, filed August 18, 1993. (D.E.
#43). Plaintiff filed a Memorandum in Opposition
to Defendant Miles' Motion to Strike on September
3. (D.E. #53). On that same day, Plaintiff filed a
Notice of Supplemental Authority in Opposition to
Defendant Miles' Motion to Strike. (D.E. #52). On
September 10, Defendant Miles filed a Reply to
Plaintiff's Opposition to its Motion to Strike. (D.E.
#55). Defendant Miles on September 13 filed a
Response in Opposition to Plaintiff's Notice of
Supplemental Authority. (D.E. #57). On that same
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day, Plaintiff filed a Second [**3] Notice of
Supplemental Authority in Opposition to Defendant
Miles' Motion to Strike. (D.E. #58). Defendant
Miles on September 16 filed a Response in
Opposition to Plaintiff's Second Notice of
Supplemental Authority. (D.E. #60). On September
27, Plaintiff filed a Reply to Miles' Response in
Opposition to Plaintiff's Second Notice of
Supplemental Authority. (D.E. #70). On October
25, Plaintiff filed a Third Notice of Supplemental
Authority. (D.E. #87). And on November 1,
Plaintiff filed a Fourth Notice of Supplemental
Authority. (D.E. #94). Defendant [*1575] Miles
on November 8 filed a Response in Opposition to
Plaintiff's Third Notice of Supplemental Authority.
(D.E. #97).
At issue is whether the "Ed Cutter Memorandum"
is currently covered by the attorney-client privilege.

I. Factual Background
This is a suit filed by a hemophiliac who allegedly
contracted HIV (the AIDS virus) from blood
clotting products manufactured by Defendants.
Numerous similar suits have been instituted against
one or more of these same defendants. In one of
those similar suits, Keller v. Cutter Laboratories,
Division of Miles, Inc., No. 88-14059-CIVRYSKAMP (S.D. Fla. Nov. 6, 1989), outside
counsel for one of [**4] the defendants, Miles, Inc.
("Miles"), inadvertently included a memorandum in
a document production for the plaintiffs in that suit.
That document was a memorandum from Ed
Cutter, in-house counsel of one of Miles'
subsidiaries known as Cutter Laboratories. The "Ed
Cutter Memorandum" (the "Memorandum") had
been distributed to several managers of Cutter. The
Memorandum stated that although very little was
known about AIDS and the relationship Cutter's
products had in causing the syndrome, "litigation is
inevitable". The Memorandum consequently
recommended
several
specific
steps
to
"demonstrate diligence in passing along whatever
we do know to the physicians who prescribe the

product."
When Miles discovered that opposing counsel in
that case was in possession of this document, it
immediately acted to prevent its use and
distribution. Counsel for both sides stipulated that
the document would be neither used nor distributed
(except for being able to question original
recipients about it). The court issued an order
confirming the stipulation and requiring the
plaintiff's counsel to petition the court for
permission if he wanted to show the document to
anyone other than a Cutter employee.
[**5] The plaintiff's attorney in Keller was also
serving as counsel to plaintiffs in a similar case,
Ray v. Cutter Laboratories, Division of Miles, Inc.,
746 F. Supp. 86 (M.D. Fla. 1990). The attorney or
his office disclosed the document to an expert
witness and to the media. The attorney claims that
when he disclosed the document, he was acting as
counsel in the Ray case, not the Keller case; this
distinction was questioned skeptically by the Keller
court in a hearing on Miles' subsequent Motion for
Sanctions. The Motion for Sanctions against this
attorney is currently pending in the Keller case.
Since the apparently unauthorized disclosure of the
Memorandum, the contents of the Memorandum
have become widely known. Various plaintiffs in
independent actions against Miles have sought to
make use of the document, and accounts of the
Memorandum have been published in a variety of
newspapers from Alaska to Florida.
In all of the actions where the plaintiffs have sought
to make use of the document, Miles has challenged
the use of this document with generally unfavorable
results. One court found that the document was not
at any point covered by the attorney-client [**6]
privilege. All other courts found that the document
had been privileged originally, but most held that
the privilege had been waived or otherwise
eliminated by one means or another. One court
found that the wide publication of the document in
newspapers across the country had eliminated any
claim that the document remained confidential.
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Another court held that Miles' defense to reporters,
in which it made references to the document,
essentially waived the privilege that the document
had previously enjoyed. And still another court held
that Cutter had been responsible for the disclosure
because it had exercised inadequate supervision of
the discovery process. Finally, some courts gave no
reasons for their denial of Defendant Miles' motion
to strike. Plaintiff's Memorandum in Opposition
cites these decisions of other courts and generally
focuses on the fact that the Memorandum is now
part of the public record and the fact that Cutter
further waived any claim to confidentiality when it
defended the contents of the Memorandum in
interviews with the news media.

other public sources", including newspaper articles.
However, the wide circulation of the Memorandum
provides insufficient grounds, by itself, for
revoking the document's privilege.

Recognizing that, in practical terms, the [**8]
contents of the document are no longer confidential
is different from ruling that, in legal terms, the
client holding the privilege has lost the privilege
because someone else disclosed the document to
the public. In Florida, for a privileged document to
lose that status, it must be found that the holder of
the privilege intentionally waived his rights. In the
case of the attorney-client privilege, it is the client
who holds the privilege and who must be found to
have intentionally waived his rights. The fact that
For the reasons set forth below, this Court holds the contents of the document have become widely
that the "Ed Cutter Memorandum" is a document known is not dispositive of the legal privilege
that originally was covered by [**7] the attorney- attaching to the document.
client privilege and that the Memorandum [*1576]
is still so covered because the privilege was not Plaintiff apparently is arguing the traditional
Wigmorian view of privilege, and in so doing,
intentionally waived by Miles.
Plaintiff misapprehends the law of Florida. The
traditional Wigmorian view of privilege held that
II. Was the Memorandum Ever Protected by the
once the contents of the subject document had
Attorney-Client Privilege?
become public, regardless of the means by which
this came about, the document's confidentiality and
With one exception, all courts considering this privilege had been destroyed. This strict view of the
matter have concluded that the "Ed Cutter privilege was rejected by the Florida legislature
Memorandum" was, indeed, originally protected by when it enacted its statutes governing privilege.
the attorney-client privilege. The Memorandum Critical language of Florida Statutes § 90.502(1)(c)
was written by the in-house counsel of Cutter and is is identical [**9] to that of Rule 503(a)(4) of the
specifically addressed to the inevitability of Proposed Federal Rules of Evidence. Both focus on
litigation. The attorney writing the Memorandum intent and state that a communication "is
was writing from the legal, rather than scientific, 'confidential' if it is not intended to be disclosed to
perspective.
third persons." Rule 503(a)(4) of the Proposed
Rules has been acknowledged as rejecting the
Wigmorian view of privilege. See, e.g., Lois
III. Has the Privilege Been Lost Because of Public
Sportswear, U.S.A., Inc. v. Levi Strauss & Co., 104
Circulation of the Contents of the Memo?
F.R.D. 103, 105-06 (S.D.N.Y. 1985) ("The
In its Memorandum in Opposition to Defendant Proposed Rules . . . reject Wigmore's 'strict
Miles' Motion to Strike, Plaintiff places great responsibility' doctrine in favor of an 'intent' test").
emphasis on the wide circulation of the
Memorandum's contents. He stresses that the This Court has held that counsel's inadvertent
Memorandum "has become a matter of general disclosure of privileged documents during
public knowledge", and that "it is available from discovery is insufficient by itself to constitute a
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waiver of the privilege. Georgetown Manor, Inc. v.
Ethan Allen, Inc., 753 F. Supp. 936 (S.D. Fla.
1991), aff'd in part, question certified, 991 F.2d
1533 (11th Cir. 1993). This Court held that in order
for a waiver of the privilege to be found, the
disclosure must have been intended by the client.
753 F. Supp. at 937-38. The Court further stated,
"Although confidentiality can never be restored to a
document already disclosed, [**10] a court can
repair much of the damage done by disclosure by
preventing or restricting use of the document at
trial". Id. at 938 (citation omitted); accord
Comments (Law Revision Council Note -- 1976) to
Fla. Stat. § 90.508 (Addressing a situation where
the contents of a confidential document have
become publicly known because a court has
erroneously compelled its production, the
comments state, "While confidentiality, once
destroyed, is not susceptible of restoration,
prohibiting the use of privileged information is
believed to afford some remedy for the holder's
expectation of confidentiality").
Plaintiff quotes Hamilton v. Hamilton Steel Corp.,
409 So. 2d 1111 (Fla. Dist. Ct. App. 1982), to say
that "once the horse is out of the barn," it cannot be
put back. However, the passage referenced by
Plaintiff actually [*1577] states, "Once the
privilege is waived, and the horse is out of the barn,
it cannot be reinvoked." The Hamilton case stands
for the proposition that once the attorney-client
privilege is found to have been waived, it cannot be
reinstated; in the case at hand, this Court is
addressing whether the privilege [**11] has been
waived in the first place, and the Court holds that it
has not been.

semblance of confidentiality, the Court in legal
terms must recognize that the client has not
intentionally waived the privilege. The law is clear;
it is only the client who has the power to waive the
attorney-client privilege. To hold that public
circulation eliminates the privilege would, in effect,
give any individual who secured a privileged
document the power to waive the attorney-client
privilege by simply having the contents widely
recounted in newspaper reports.

IV. Did Cutter Waive its Privilege By Speaking with
the News Media?
Plaintiff points to one district court's ruling that
Cutter's actions in discussing the contents of the
Memorandum with the news media [**12]
effectively waived the privilege that had previously
existed. In Roe v. Miles Laboratories, Inc., No.
A89-098 Civil (D. Alaska April 10, 1991), the
United States District Court for the District of
Alaska held that although the contents of the memo
had been privileged, Cutter effectively waived that
privilege when it publicly commented on the
substance and meaning of the document.

However, as is apparent on the face of the
newspaper articles attached by Plaintiff, Cutter
through its representative Bud Modersbach neither
disclosed the existence of, nor the substantive
contents of, the Memorandum. In fact, the
uncontroverted assertion of Defendant Miles is that
the reporter read the Memorandum verbatim to
Modersbach, who then merely defended his
company by explaining the limited scope of the
Memorandum, that it was nothing more than a legal
After all, what if a confidential memorandum is suggestion by an attorney unfamiliar with the
stolen from an attorney's office and subsequently scientific and other technical implications of his
published in newspapers across the country? proposal. Clearly, such circumstances would not
Clearly, the client should not be held to have constitute a knowing waiver of the privilege
waived the attorney-client privilege. The fact that through an intentional disclosure, as required by
the contents of a privileged document have become Florida statute.
widely known is insufficient by itself to eliminate
In the context of a document's theft, as proposed
the privilege that covers the document. Although in
above, should a client be prohibited from [**13]
practical terms the document has lost any
offering an exculpating explanation of the contents
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of the document when a reporter presents him with
a copy? There is a large difference between, on one
hand, disclosing the existence of, and contents of, a
document and, on the other hand, merely trying to
control the damage and extinguish the fire when
one is presented with a copy of the document
whose existence and contents have already become
public knowledge. The circumstances of this case
clearly implicate the latter of these alternatives.
Cutter disclosed neither the existence of, nor the
contents of, the Memorandum; the Memorandum
had already been widely circulated. As one
newspaper article characterized Cutter's statements,
"A Cutter attorney downplayed the memorandum's
importance." Tom Brennan, Slip-up Reveals Memo
Warning of AIDS Danger, Tampa Trib., May 18,
1990, at 1A. In the face of public disclosure, Cutter
should not be gagged for fear of waiving the
privilege that would otherwise apply to the
Memorandum.

issue is covered by the attorney-client privilege -and it holds that the document is, indeed,
privileged. However, the law is unsettled as to
whether a court has the power to limit the use of
documents obtained by means other than that
court's discovery process.

VI. Does This Court Have the Power to Provide the
Relief Requested By Defendant Miles?

A bright-line rule prohibiting a court from
regulating the use of information or documents
obtained through means other than discovery in the
pending proceeding would result in inequitable

The Second Circuit has held that, at least in the
context of Rule 26(c) of the Federal Rules of Civil
Procedure, a court may not issue a protective order
with respect to data obtained through means
other [**15] than the court's discovery process.
Bridge C.A.T. Scan Assocs. v. Technicare Corp.,
710 F.2d 940 (2d Cir. 1983). The Ninth Circuit
adopted the same rule in Kirshner v. Uniden Corp.
of America, 842 F.2d 1074 (9th Cir. 1988). These
cases, however, are factually distinguishable from
the instant proceeding, and their holdings are more
narrow than they have sometimes been portrayed.
The Ninth Circuit in Bridge C.A.T. Scan held that a
district court could not prohibit the public
disclosure of information obtained prior to the
V. Has Cutter Waived the Attorney-Client Privilege commencement of the case before it. In Kirshner,
the Second Circuit held that Rule 26(c) did not
By Exercising Inadequate Supervision Over the
empower a district court to order a party to return
Discovery Process?
privileged documents obtained through discovery
One trial court has held that the privilege had been in a separate action. Both of these cases address the
waived because, inter alia, Cutter [**14] had power of a court to control the disposition of
failed to have in place "sufficient precaution documents outside that court. In the instant case,
mechanisms" to identify and remove the this Court is asked simply to limit the use to which
confidential document from the discovery the document can be put in the proceeding before
production. Ray v. Cutter Laboratories, Division of this Court. A court has much greater discretion to
Miles, Inc., 746 F. Supp. 86 (M.D. Fla. 1990). control the proceedings before it than it has to
Plaintiff, however, has made no such allegation in control the conduct of parties outside the [**16]
his pleadings, other than to attach to his courtroom. As one court recognized in issuing a
Memorandum in Opposition the decision of the Ray protective order with respect to documents obtained
court. On the facts and allegations before this through means other than the court's discovery
Court, there [*1578] is no indication that Cutter process, a court has "inherent authority to control
exercised inadequate supervision of the discovery and preserve the integrity of its Judicial
process.
proceedings." In re Shell Oil Refinery, 143 F.R.D.
105, 109 (E.D. La. 1992).

This Court is clearly competent to make an
independent assessment of whether the document at
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consequences and could undermine the integrity of
a court's judicial proceedings. Suppose a plaintiff
burglarized a defendant's premises and secured
privileged documents. Could one seriously contend
that a court could not prohibit the use of those
documents in the proceeding pending before it
simply because the documents were not obtained
through the court's discovery process? Bridge
C.A.T. Scan and Kirshner stand for the proposition
that the court in such a situation could not issue a
protective order preventing the plaintiff from
disclosing the information to the public or
compelling the plaintiff to return the documents to
the defendant (i.e., [**17]
controlling the
documents outside the court); but these cases would
not prohibit a court from exercising its equitable
powers to control, and preserve the integrity of, its
judicial proceedings by limiting the use to which
the documents could be put in the proceedings
pending before the court.

VII. Conclusion
The "Ed Cutter Memorandum" was originally
protected by the attorney-client privilege, that
privilege was never waived, and this Court has the
power to protect the integrity of its judicial
proceedings by limiting the use to which the
document can be put. Accordingly, after a careful
review of the record, and the Court being otherwise
fully informed in the premises, it is
ORDERED, ADJUDGED, and DECREED that
Defendant Miles' Motion to Strike All References
to the "Ed Cutter Memorandum" and Motion for
Protective Order be, and the same is hereby,
GRANTED. All references to the "Ed Cutter
Memorandum" will be ignored by the Court, and
Plaintiff is prohibited from citing the Memorandum
in the future course of this litigation.
DONE and ORDERED in Chambers at the United
States District Courthouse, Federal Justice
Building, Miami, Florida, this 18th day of
November 1993.

James Lawrence [**18] King
United States District Court
Southern District of Florida
End of Document
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COLUMBIA, Washington, DC.

officials will seek to publish accounts of [*3] their
experiences. When those officials have access to
Judges: Royce C. Lamberth, United States District sensitive information that implicates national
Judge.
security, the government guards that information by
conditioning employment on a guarantee of
Opinion by: Royce C. Lamberth
nondisclosure. Bolton accepted this condition of
employment and executed multiple nondisclosure
Opinion
agreements with the government. In one agreement,
Standard Form 312, Bolton agreed that he would
"never divulge classified information to anyone
unless: (a) [he has] officially verified that the
[*2] MEMORANDUM ORDER
recipient has been properly authorized by the
Before the Court is the government's motion for a United States Government to receive it; or (b) [he
temporary restraining order and preliminary has] been given prior written notice of
injunction to enjoin defendant John Bolton from authorization from the United States Government . .
publishing his book. Mot., ECF No. [**3] 3. The . that such disclosure is permitted." SF 312 ¶ 3. In
book, a political memoir reflecting on Bolton's the event Bolton was "uncertain about the
tenure as National Security Advisor, has been classification status of information, [he was]
printed, bound, and shipped across the country. It is required to confirm from an authorized official that
due for national release on Tuesday, June 23, 2020. the information is unclassified before [he] may
The government insists that the book contains disclose it." Id. Violation could result in
sensitive information that could compromise "assign[ing] to the United States Government all
national security and alleges that Bolton royalties, remunerations, and emoluments that have
prematurely halted his prepublication review resulted, will result or may result from any
process in order to proceed to publication. disclosure,
publication,
or
revelation
of
Defendant Bolton characterizes his actions classified [**5] information not consistent with the
differently—he emphasizes his substantial and terms of [SF 312]." Id. ¶ 5. Bolton agreed to abide
extensive compliance with the review process and by the restrictions in SF 312 "[u]nless and until [he
dismisses the government's recent objections to his is] released in writing by an authorized
manuscripts as pretextual and politically motivated. representative of the United States Government."
While Bolton's unilateral conduct raises grave Id. ¶ 8.
national security concerns, the government has not
established that an injunction is an appropriate Another agreement, Form 4414, detailed conditions
Bolton must follow to gain access to highly
remedy.
classified sensitive compartmented information
("SCI"). Here, Bolton agreed to "submit for
I. BACKGROUND
security review . . . any writing or other preparation
in any form . . . that contains or purports to contain
John Bolton accepted a role as National Security any SCI or description of activities that produce or
Advisor in April 2018. In this position, Bolton relate to SCI or that [he has] reason to believe are
directed and supervised the work of the National
derived from SCI, that [he] contemplate[s]
Security Council ("NSC") staff on behalf of the
disclosing to any person not authorized to have
President. He left his post on September 10, 2019.
access to SCI or that [he has] prepared for public
Within two months, Bolton had secured a book deal
disclosure." Form 4414 ¶ 4. Bolton promised "not
with publisher Simon & Schuster.
[to] disclose the contents of such preparation with,
The government anticipates that public [**4] or show[] it to, anyone who is not authorized to
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have access to SCI until [he had] received written
authorization . . . that such disclosure is permitted."
Id.
In December 2019, Bolton submitted a draft
manuscript to the NSC for prepublication review.
Over the following four months, Bolton worked to
incorporate the [**6] edits he received from the
Senior Director for Records Access and
Information Security Management at the NSC,
Ellen Knight. These edits were iterative and
extensive, and on April 27, 2020, Knight
communicated to Bolton that she no longer
considered the manuscript to contain classified
material. Bolton Decl. ¶ 16, ECF No. 9-1. Bolton
claims that he and Knight discussed the possibility
that the final written authorization might be ready
as early as that afternoon. Id. ¶ 17.
The written authorization did not issue, and Knight
soon clarified that the process was ongoing.
Mitman Decl., Ex. I, ECF No. 3-14. Weeks passed
without further communication between Bolton and
the government. On June 8, 2020, John Eisenberg,
Deputy White House Counsel and Legal Advisor to
the NSC, issued a letter to Bolton that claimed the
manuscript still contained classified information.
Mitman Decl., Ex. J, ECF No. 3-15. By that point,
Bolton had already delivered a final manuscript to
his publisher for printing and shipping, without
written authorization and without notice to the
government.
What is the government asking this Court to do
about it? Its proposed order seeks a Temporary
Restraining Order ("TRO") or [**7] Preliminary
Injunction that would:
1. Enjoin Bolton from "proceeding with the
publication of his book in [*4] any form or
media without first obtaining written
authorization from the United States through
the prepublication review process;"
2. Require Bolton to "ensure that his publisher
and resellers receive notice that the book
contains classified information that he was not
authorized to disclose;"

3. Require Bolton to "instruct his publisher to
delay the release date of the book pending the
completion of the prepublication review
process and authorization from the United
States that no classified information remains in
the book;"
4. Require Bolton to "instruct his publisher to
take any and all available steps to retrieve and
destroy any copies of the book that may be in
the possession of any third party;"
5. Enjoin Bolton from "taking any additional
steps toward[s] public[ly] disclosing classified
information
without
first
obtaining
authorization from the United States through
the prepublication review process;" and
6. Require Bolton to "ensure that his publisher
and resellers receive notice of [the injunction]."
Proposed Order, ECF No. 3-19.
The government does not name Simon & Schuster
as [**8] a defendant in the case. Instead, the
government seeks to secure Simon & Schuster's
compliance by way of enjoining Bolton. Federal
Rule of Civil Procedure 65(d)(2) instructs that an
injunction or TRO binds not only the parties, but
also "the parties' officers, agents, servants,
employees, and attorneys," and "all other persons
who are in active concert or participation with" the
parties, if they receive actual notice of the order.

II. LEGAL STANDARD
A preliminary injunction is "an extraordinary
remedy." Winter v. NRDC, Inc., 555 U.S. 7, 22, 129
S. Ct. 365, 172 L. Ed. 2d 249 (2008). The movant
must make a "clear showing that four factors, taken
together, warrant relief." League of Women Voters
of U.S. v. Newby, 838 F.3d 1, 6, 426 U.S. App. D.C.
67 (D.C. Cir. 2016) (quoting Pursuing Am.'s
Greatness v. FEC, 831 F.3d 500, 505, 425 U.S.
App. D.C. 31 (D.C. Cir. 2016)). The four factors
are: "(1) a substantial likelihood of success on the
merits, (2) that the movant would suffer irreparable
injury if the injunction were not granted, (3) that an
injunction would not substantially injure other

PagePrevious
4 of 6 View
468 F. Supp. 3d 1, *4; 2020 U.S. Dist. LEXIS 108360, **8

interested parties, and (4) that the public interest
would be furthered by the injunction." Chaplaincy a. Is the government likely to succeed on the
of Full Gospel Churches v. England, 454 F.3d 290, merits?
297, 372 U.S. App. D.C. 94 (D.C. Cir. 2006).
Yes. Bolton disputes that his book contains any
In the past, the D.C. Circuit has applied a "sliding such classified information and emphasizes his
scale" approach to the four factors, holding that months-long compliance with the prepublication
injunctive relief "may be granted with either a high review process. He bristles at the mixed messages
likelihood of success and some injury, or vice sent by prepublication review personnel [**10]
versa." Cuomo v. U.S. Nuclear Regulatory Comm'n, and questions the motives of intelligence officers.
772 F.2d 972, 974 (D.C. Cir. 1985). The Supreme Bolton could have sued the government and sought
Court, however, suggests that the "sliding scale" relief in court. Instead, he opted out of the review
approach has fallen out of favor. [**9] See Winter, process before its conclusion. Unilateral fast555 U.S. at 22-24. In Winter, the Court specifically tracking carried the benefit of publicity and sales,
stated that regardless of a movant's high likelihood and the cost of substantial risk exposure. This was
of success on the merits, he or she still must Bolton's bet: If he is right and the book does not
"demonstrate that irreparable injury is likely in the contain classified information, he keeps the upside
mentioned above; but if he is wrong, he stands to
absence of an injunction." Id. at 22.
lose his profits from the book deal, exposes himself
The D.C. Circuit has expressly declined to address to criminal liability, and imperils national security.
the viability of the "sliding scale" approach post- Bolton was wrong.
Winter. See Davis v. Pension Benefit Guar. Corp.,
571 F.3d 1288, 1292, 387 U.S. App. D.C. 205 (D.C. The government submitted classified declarations
Cir. 2009) (stating that "[w]e need not decide for the Court's ex parte review in camera. ECF No.
whether" that approach is still viable "because the 4. On June 19, 2020, the Court held a sealed ex
[movants] fail even under the 'sliding scale' [*5] parte hearing for further in camera review with the
analysis"). Other courts have found that Winter government. ECF 6/19/20. Upon reviewing the
prohibits use of the "sliding scale" approach. See, classified materials, as well as the declarations filed
e.g., Am. Trucking Ass'ns v. City of Los Angeles, on the public docket, ECF No. 3-1-5, the Court is
559 F.3d 1046, 1052 (9th Cir. 2009); Dairy Caller persuaded that Defendant Bolton likely jeopardized
v. U.S. Dep't of State, 152 F. Supp. 3d 1, 5-6 national security by disclosing classified
(D.D.C. 2015); see also Singh v. McConville, 187 information in violation of his nondisclosure
F. Supp. 3d 152, 160 (D.D.C. 2016). Then-Judge agreement obligations.
Kavanaugh's concurrence in Davis dismissed the Bolton was the National Security Advisor to the
applicability of the "sliding scale" approach President. He was entrusted with countless national
because Winter requires a movant to "meet four
secrets [**11] and privy to countless sensitive
independent requirements" to obtain injunctive
dealings. To Bolton, this is a selling point: His
relief. Davis, 571 F.3d at 1295-96.
book is entitled The Room Where It Happened. He
This Court will apply the standard set forth in rushed to write an account of his behind-closedWinter—the government must clearly establish all doors experiences and produced over 500 pages of
manuscript for review. Not four months later,
four factors.
Bolton pulled the plug on the process and sent the
still-under-review manuscript to the publisher for
printing. Many Americans are unable to renew their
III. DISCUSSION
passports within four months, but Bolton complains
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that reviewing hundreds of pages of a National
Security Advisor's tell-all deserves a swifter
timetable. Access to sensitive intelligence is rarely
consolidated in individuals, and it comes as no
surprise to the Court that the government requested
several iterations of review headed by multiple
officers. But what is reasonable to the Court was
intolerable to Bolton, and he proceeded to
publication without so much as an email notifying
the government.
It is well-settled that a mandated prepublication
review process is not an unconstitutional prior
restraint. This Circuit upheld the Central
Intelligence Agency's prepublication review
scheme in McGehee v. Casey, 718 F.2d 1137, 231
U.S. App. D.C. 99 (D.C. Cir. 1983). There, the
Circuit held that "the government has a substantial
interest [**12] in assuring secrecy in the conduct
of foreign intelligence operations." McGehee, 718
F.2d at 1140. First Amendment rights are preserved
so long as restrictions "protect [*6] a substantial
government interest unrelated to the suppression of
free speech," and "the restriction [is] narrowly
drawn to 'restrict speech no more than is necessary
to protect the substantial government interest.'" Id.
at 1142-43 (quoting Brown v. Glines, 444 U.S. 348,
354-55, 100 S. Ct. 594, 62 L. Ed. 2d 540 (1980)).
The Supreme Court agrees: "[T]his Court's cases
make clear that—even in the absence of an express
agreement—the CIA [can] act[] to protect
substantial government interests by imposing
reasonable restrictions on employee activities that
in other contexts might be protected by the First
Amendment." Snepp v. United States, 444 U.S. 507,
510 n.3, 100 S. Ct. 763, 62 L. Ed. 2d 704 (1980).
For the purposes of resolving this motion, the Court
is satisfied that the government's prepublication
review of Bolton's book fell within these bounds.
The NDAs barred publication of classified
materials. Bolton likely published classified
materials. The government is likely to succeed on
the merits. But a single factor is not sufficient for
an injunction to issue—the Court now proceeds to
the second.

b. Will the government suffer irreparable injury
if an injunction is not granted?
The government has not carried its burden of
establishing that an injunction [**13] will prevent
irreparable injury. At the hearing on the injunction,
the Court remarked that given the widespread
dissemination of the books, the "horse is already
out of the barn." According to Simon & Schuster
Chief Executive Jonathan Karp's affidavit, "[m]ore
than 200,000 copies of the Book have already been
shipped domestically . . . to retail booksellers large
and small, from large national chains and online
entities to a host of small, independent,
booksellers." Karp Decl. ¶ 19, ECF No. 9-17.
Indeed, "thousands of copies of the Book [have
been shipped] to booksellers around the world,
including in Continental Europe, India and the
Middle East." Id. Reviews of and excerpts from the
book are widely available online. As noted at the
hearing, a CBS News reporter clutched a copy of
the book while questioning the White House press
secretary. By the looks of it, the horse is not just
out of the barn—it is out of the country.
Counsel for the government still press for an
injunction. In its motion, the government asks this
Court to order Bolton "to instruct his publisher to
take any and all available steps to retrieve and
destroy any copies of the book that may be in the
possession of any [**14] third party." Mot. 27,
ECF No. 3. For reasons that hardly need to be
stated, the Court will not order a nationwide seizure
and destruction of a political memoir.
If nothing else, the government argues, an
injunction today would at least prevent any further
spread of the book, such as limiting its audiobook
release. The argument is unavailing. In taking it
upon himself to publish his book without securing
final approval from national intelligence
authorities, Bolton may indeed have caused the
country irreparable harm. But in the Internet age,
even a handful of copies in circulation could
irrevocably destroy confidentiality. A single
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dedicated individual with a book in hand could
publish its contents far and wide from his local
coffee shop. With hundreds of thousands of copies
around the globe—many in newsrooms—the
damage is done. There is no restoring the status
quo.
Remarking on the same, counsel for Bolton
questioned the government's standing to seek a
preliminary injunction. Article III of the
Constitution requires a plaintiff to allege injury-infact, causation, and redressability. Carpenters
Indus. Council v. Zinke, 854 F.3d 1, 5, 428 U.S.
App. D.C. 243 (D.C. Cir. [*7] 2017); see also
Steel Co. v. Citizens for a Better Env't, 523 U.S. 83,
107, 118 S. Ct. 1003, 140 L. Ed. 2d 210 (1998)
("Relief that does not remedy the injury suffered
cannot bootstrap a plaintiff into federal court; that
is the very essence [**15] of the redressability
requirement."); Town of Chester v. Laroe Estates,
Inc., 137 S. Ct. 1645, 1650, 198 L. Ed. 2d 64 (2017)
("[A] plaintiff must demonstrate standing for each
claim he seeks to press and for each form of relief
that is sought.") (internal quotations omitted).
While the government has made its case for injury
and causation, this Court could reframe the factor
two reasoning above as demonstrating a lack of
redressability. Rather than delve into a full
justiciability analysis, the Court is content to rely
on both the Winter factors and the standing
argument as sufficient grounds for denial. The
Court therefore need not reach further First
Amendment concerns in its current posture.

c. Would an injunction substantially injure
other interested parties, and would the public
interest be furthered by the injunction?
In keeping with the above, any injunction
considered by this Court would be so toothless as to
not substantially injure anyone. And perhaps the
public interest would be nominally served by the
gesture. But an injunction remains an untimely
solution—resolving these third and fourth Winter
factors in the government's favor does not revive

the motion's prospects.

IV. CONCLUSION
Defendant Bolton has gambled with the national
security of the United States. He has
exposed [**16] his country to harm and himself to
civil (and potentially criminal) liability. But these
facts do not control the motion before the Court.
The government has failed to establish that an
injunction will prevent irreparable harm. Its motion
is accordingly DENIED.
It is SO ORDERED.
SIGNED this 20th day of June, 2020.
/s/ Royce C. Lamberth
Royce C. Lamberth
United States District Judge
End of Document
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Inc. (collectively "CNN") to vacate three orders
issued by the United States District Court for the
Southern District of Florida (the "District Court").
This case presents a difficult question regarding the
District Court's responsibility to balance the Sixth
Amendment right to a fair trial of the defendant,
General Manuel Antonio Noriega ("Noriega"), with
CNN's First Amendment right to be free from prior
restraints against the broadcasting of newsworthy
information.
I. BACKGROUND
General Noriega [**2] is presently incarcerated at
the Metropolitan Correctional Center ("MCC") in
Dade County, Florida. CNN wishes to broadcast
recordings of telephone conversations between
Noriega and his defense counsel, which were
allegedly taped by the government while Noriega
was in prison and obtained by CNN from an
undisclosed source. Case No. 90-5926 is CNN's
appeal of an oral order that prohibits it from
broadcasting certain tape recordings in its
possession until 6:00 p.m. on November 8, 1990.
Case No. 90-5927 is CNN's appeal from two
written orders of the District Court. 1 Subsequent to
the filing of the above-described motions by CNN,
it filed an additional petition, denominated
[*1546] "Appellants' Petition for a Writ of

Opinion by: PER CURIAM
1 The

Opinion

[*1545] This matter is before us on the
"emergency motion" of appellants Cable News
Network, Inc. and Turner Broadcasting System,

first written order, dated November 8, 1990, continued the
temporary restraint ("TRO") in the oral order until CNN produced
the tape recordings in its possession so the District Court could
review the contents of those recordings to reach a decision on the
merits. The second written order, dated November 9, 1990, clarified
the first written order and specified that the restraint would remain in
effect for up to ten days, or until such lesser time as the District
Court needed to decide the issue on the merits after review of the
tape recordings.
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Mandamus or Prohibition," in which CNN seeks an
order from this Court "directing the District Court
below to refrain from hearing a Motion for
Contempt filed by Manuel Antonio Noriega" and
seeking disqualification of District Court Judge
William Hoeveler pursuant to 28 U.S.C. § 455 (No.
90-5932).

Motion For Injunctive Relief" ("Noriega's
Motion"), Noriega sought to prevent CNN from
broadcasting the recorded conversations between
Noriega and his attorneys. He did not seek to enjoin
CNN from reporting on the government's taping of
the conversations, and argued that "an order
directing CNN not to broadcast the tapes is
sufficiently narrow [to] protect the interests of the
press as well as the defendant." 4 [**6] Noriega's
Motion at 6. Although the restraint imposed by the
District Court could arguably be read to
embrace [**5] the CNN news report about the
recordings as well as the recordings themselves,
this order will only address the subject matter of
Noriega's Motion, the recorded conversations
between Noriega and his defense team. 5

[**3] At the outset, we note that this Court lacks
jurisdiction to hear Case No. 90-5926 because the
appeal is from an oral order that has not been
entered on the docket of the District Court. See
Fed. R. App. P. 4(a). Accordingly, that appeal did
not divest the District Court of jurisdiction to enter
the two written orders that are the subject of Case
No. 90-5927. Noriega originally petitioned the
District Court for injunctive relief, and CNN has
framed its appeal as an "Emergency Motion To The District Court in entering the TRO, in an effort
Vacate An Unconstitutional Prior Restraint," but to maintain the status quo pending a determination
the case is not appealable in its present posture. on the merits, commented:
2 [**4] In any event, CNN's motion is more
. . . Assuming, however, that there are at least
properly viewed as a petition for a writ of
some circumstances in which the First
mandamus against the District Court to correct an
Amendment prohibits the prior restraint of even
abuse of discretion. 3 See Goldblum v. National
privileged
attorney-client
[*1547]
Broadcasting Corp., 584 F.2d 904, 906 n.2 (9th
communication,
the
Supreme
Court's
Cir. 1978); see also In re: Capital Cases/ABC, Inc.,
918 F.2d 140, 17 U.S.P.Q.2D (BNA) 1050 (11th
Cir. 1990). Accordingly, with respect to Case No.
90-5927, we will treat CNN's motion as a petition 4 This court has reviewed the videotape of the proposed news story
(which was broadcast once on November 7, 1990 prior to entry of
for mandamus relief.
In his "Memorandum Of Law In Support Of

2 McDougald

v. Jenson, 786 F.2d 1465, 1472 (11th Cir.) ("It is well
settled in this circuit that a TRO is not ordinarily appealable."), cert.
denied, 479 U.S. 860, 107 S. Ct. 207, 93 L. Ed. 2d 137 (1986). See
Belo Broadcasting Corp. v. Clark, 654 F.2d 423, 426 (5th Cir. Unit
A Aug. 1981).
3 The

Supreme Court has stated that "the writ of mandamus is an
extraordinary remedy, to be reserved for extraordinary situations."
Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271,
289, 108 S. Ct. 1133, 1143, 99 L. Ed. 2d 296 (1988). Even if
exceptional circumstances exist to justify mandamus relief, however,
the party seeking mandamus bears the burden of demonstrating a
"clear and indisputable" right to issuance of the writ. Bankers Life &
Cas. Co. v. Holland, 346 U.S. 379, 384, 74 S. Ct. 145, 148, 98 L. Ed.
106 (1953).

the TRO) and notes, as represented in CNN's brief, that "the aural
content of the tape [of attorney-client communications] is not audible
in the telecast." We also observe that Noriega's defense counsel, Mr.
Frank A. Rubino ("Rubino") cooperated with CNN by reviewing an
audio tape of a conversation purportedly between Noriega and Ms.
Cristina Machin ("Machin") (Rubino's secretary and Spanishlanguage interpreter). Rubino verified the authenticity of the tape
recording. A portion of the interview between a CNN reporter,
Rubino and Machin in Rubino's office appears in the telecast. With
respect to such conduct, we are mindful of the Supreme Court's
admonition that "collaboration between counsel and the press as to
information affecting the fairness of a criminal trial is not only
subject to regulation, but is highly censurable and worthy of
disciplinary measures." Sheppard v. Maxwell, 384 U.S. 333, 362-63,
86 S. Ct. 1507, 1522, 16 L. Ed. 2d 600 (1966) (cited with approval in
Nebraska Press Ass'n. v. Stuart, 427 U.S. 539, 554, 96 S. Ct. 2791,
2800, 49 L. Ed. 2d 683 (1976)).
5 We

have been advised that CNN, in disregard and defiance of the
District Court's explicit restraining order, broadcast portions of some
of the purported attorney-client communications.
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pronouncements on the doctrine of prior
restraint suggest that a factual inquiry is
required. . . . As was stated in the court's Order,
the contents of the tape recordings were not
before the court. Thus, the court was in effect
being asked to make a factual determination
without being allowed to review the facts. On
this point, it is important to note that CNN is in
possession of the tapes, and has resisted turning
them over to the court for review. It seems
fundamentally unfair to allow CNN to benefit
from its refusal to disclose the contents of the
tapes to the court -- that is, to allow [**7]
CNN to argue that no prior restraint should
issue because no clear and immediate harm is
apparent when the only reason that no clear and
immediate harm yet appears is because CNN
has so far prevented this court from reviewing
the content of the tapes in its possession. In
response to the portion of the court's Order
requiring production of the tapes to this court
for the Magistrate's review, CNN argues that
the court should compel production of the tapes
from the Government before looking to CNN.
n.1
****
The court herein wishes to emphasize that its
Order was not a decision on the merits of the
request [**8] for injunction, but rather a
temporary restraint until such time as the
Magistrate could review the tapes and permit
this court to make a determination based on the
merits. . . . But the unique nature of the
problem facing this court, unlike other courts
which have faced this issue, is that no such
determination was nor is possible without
knowing the precise contents of the speech
sought to be restrained, here the privileged
attorney-client communications in CNN's
possession.
n.1 The court notes that a review of the tapes in
the Government's possession would not
necessarily allow the court to determine
whether or not disclosure of CNN's tapes
would impair Noriega's right to a fair trial. It is

entirely possible that CNN is in possession of
communications between Noriega and his
lawyers and staff which the Government did
not record, since it appears that the
Government did not tape all of Noriega's
attorney-client
conversations.
The
communications in CNN's possession might
have been recorded from a location outside of
the prison where Noriega is incarcerated.
II. DISCUSSION
A.
The District Court's Obligation When
Confronted With Allegations Of Prejudicial
Publicity
"Free speech and fair trials are two of the most
cherished policies of our civilization, and it would
be a trying task to choose between them." Bridges
v. California, 314 U.S. 252, 260, 62 S. Ct. 190, 192,
86 L. Ed. 192 (1941). Within the context of pretrial
and trial proceedings, a district court often is called
upon to make this critical and difficult choice. 6
Balancing the First and Sixth Amendment concerns
involved in a widely publicized, hence
"sensational", criminal case, the former Fifth
Circuit concluded that the trial court is accorded
broad discretion to accomplish its primary
responsibility [**9] of ensuring that the accused

6 The

Supreme Court has recognized a First Amendment right of
access to criminal trials. See Press-Enterprise Co. v. Superior Court,
464 U.S. 501, 104 S. Ct. 819, 78 L. Ed. 2d 629 (1984) (PressEnterprise I); Globe Newspaper Co. v. Superior Court, 457 U.S.
596, 102 S. Ct. 2613, 73 L. Ed. 2d 248 (1982); Richmond
Newspapers, Inc. v. Virginia, 448 U.S. 555, 100 S. Ct. 2814, 65 L.
Ed. 2d 973 (1980) (plurality opinion). Right of access to pretrial
proceedings is determined on a case by case basis, focusing on the
circumstances involved in the case under review. See PressEnterprise Co. v. Superior Court, 478 U.S. 1, 8, 106 S. Ct. 2735,
2740, 92 L. Ed. 2d 1 (1986) (Press-Enterprise II); Douglas Oil Co.
v. Petrol Stops Northwest, 441 U.S. 211, 99 S. Ct. 1667, 60 L. Ed. 2d
156 (1979); Gannett Co. v. DePasquale, 443 U.S. 368, 99 S. Ct.
2898, 61 L. Ed. 2d 608 (1978). As emphasized by the Court in PressEnterprise II, consideration should be given as to whether the matter
under scrutiny historically has been open to the press and the public,
478 U.S. at 8, 106 S. Ct. at 2740. As noted hereafter, the
communications between a criminal defendant and his defense
counsel historically have been private, even where such
communications are not privileged.
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has a fair trial:
The right of access to criminal proceedings
becomes a highly controversial issue when
First Amendment questions must be analyzed in
conjunction with competing [*1548] Sixth
Amendment
considerations.
"A
heavy
obligation rests on trial judges to effectuate the
fair-trial guarantee of the Sixth Amendment."
United States v. Columbia Broadcasting
System, Inc., 497 F.2d 102, 104 (5th Cir.
1974). "Given the pervasiveness of modern
communications and the difficulty of effacing
prejudicial publicity from the minds of the
jurors, trial courts must take strong measures to
ensure that the balance is never weighed
against the accused." Sheppard v. Maxwell, 384
U.S. 333, 362, 86 S. Ct. 1507, 1522, 16 L. Ed.
2d 600 (1966). In a widely publicized case,
"the right of the accused to trial by an impartial
jury can be seriously threatened by the conduct
of the news media prior to and during trial."
Report of the Committee on the Operation of
the Jury System on the "Free Press-Fair Trial"
Issue, 45 F.R.D. 391, 394 (1968).

the fact that such restrictions might affect First
Amendment considerations. Sixth Amendment
rights of the accused must be protected always.
United States v. Columbia Broadcasting
System, Inc., supra; United States v. Schiavo,
supra.

United States v. Gurney, 558 F.2d 1202, 1209-10
(5th Cir. 1977) (emphasis added), cert. denied, 435
U.S. 968, 98 S. Ct. 1606, 56 L. Ed. 2d 59 (1978);
see Nebraska Press Ass'n v. Stuart, 427 U.S. 539,
570, 96 S. Ct. 2791, 2808, 49 L. Ed. 2d 683 (1976)
("This [**11] Court has frequently denied that
First Amendment rights are absolute and has
consistently rejected the proposition that a prior
restraint can never be employed."); Estes v. Texas,
381 U.S. 532, 540, 85 S. Ct. 1628, 1632, 14 L. Ed.
2d 543 (1965) (The right to a fair trial is so basic to
our legal system that it has been called "the most
fundamental of all freedoms."); In re Application of
Dow Jones & Co., 842 F.2d 603, 609 (2d Cir.),
cert. denied, 488 U.S. 946, 109 S. Ct. 377, 102 L.
Ed. 2d 365 (1988) ("When the exercise of free
press rights actually tramples upon Sixth
Thus, it is the trial judge's primary Amendment rights, the former must nonetheless
responsibility to govern judicial proceedings so yield to the latter.").
as to ensure that the accused receives a fair,
orderly
[**10] trial comporting with [**12] Furthermore, the Supreme Court has held
fundamental due process. The trial judge is that "the First Amendment generally grants the
therefore granted broad discretion in ordering press no right to information about a trial superior
the daily activities of his court. Id. at 401. "[A] to that of the general public." Nixon v. Warner
trial judge should have the authority to adopt Communications, Inc., 435 U.S. 589, 609, 98 S. Ct.
reasonable measures to avoid injury to the 1306, 1318, 55 L. Ed. 2d 570 (1978); Gurney, 558
parties by reason of prejudicial or inflammatory F.2d at 1208. The general public has no right of
publicity." Columbia Broadcasting System, Inc. access to private communications between a
v. Young, supra, 522 F.2d [234] at 241 (6th defendant and his counsel. The Fifth Circuit has
Cir.1975) (per curiam). See also, United States upheld a district court's denial of broadcasting
v. Schiavo, supra, 504 F.2d [1] at 6 [3d Cir. stations' separate requests to copy for public
1974]; United States v. Columbia Broadcasting broadcast audiotaped discussions, which occurred
System, Inc., supra, 497 F.2d [102] at 106-07 in a "sting" operation, between Federal Bureau of
Belo
[5th Cir. 1974]. Within this discretion, Investigation agents and defendants.
therefore, the district judge can place Broadcasting Corp. v. Clark, 654 F.2d 423 (5th
restrictions on parties, jurors, lawyers, and Cir. Unit A Aug. 1981). The Fifth Circuit
others involved with the proceedings despite specifically was concerned with protecting the
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integrity of the pending criminal trial of one of the
defendants, L.G. Moore, 7 and determined that the
Constitution [*1549] did not accord the
broadcasting stations the right to copy the tapes for
public broadcast. Id. at 427. "It is better to err, if err
we must, on the side of generosity in the protection
of a defendant's right to a fair trial before an
impartial jury." Id. at 431. [**13]

a fair trial, the Supreme Court required specific
factual findings that: 1) there is a substantial
probability that the defendant's right to a fair trial
will be prejudiced by the publicity; 2) there is a
substantial probability that closure would prevent
that prejudice; and 3) reasonable alternatives to
closure cannot adequately protect the defendant's
fair trial rights. Press-Enterprise II, 478 U.S. at 14,
106 S. Ct. at 2743. The purpose of requiring
Notwithstanding the District Court's broad specific findings is to demonstrate that "'closure is
discretion to balance First Amendment interests essential to preserve higher values and is narrowly
with a criminal defendant's Sixth Amendment right tailored [**15] to serve that interest.'" 478 U.S. at
to a fair trial, a conclusory representation that 13-14, 106 S. Ct. at 2743 (quoting Press-Enterprise
publicity might hamper a defendant's right to a fair Co. v. Superior Court, 464 U.S. 501, 510, 104 S.
trial is insufficient to overcome the protections of Ct. 819, 824, 78 L. Ed. 2d 629 (1984) (Pressthe First Amendment. See Press-Enterprise Co. v. Enterprise I)); see Belo Broadcasting Corp., 654
Superior Court, 478 U.S. 1, 15, 106 S. Ct. 2735, F.2d at 430 ("The decision as to access is one best
2744, 92 L. Ed. 2d 1 (1986) (Press-Enterprise II) left to the sound discretion of the trial court, a
("The First Amendment right of access cannot be discretion to be exercised in light of the relevant
overcome by the conclusory assertion that facts and circumstances of the particular case.");
publicity [**14] might deprive the defendant of Columbia Broadcasting System, 497 F.2d at 106
[the right to a fair trial]."); United States v. (For "a danger [to be] sufficient to warrant a prior
Columbia Broadcasting System, Inc., 497 F.2d 102, restraint, it is basic constitutional law that the
104 (5th Cir. 1974) ("Before a prior restraint may limitation can be no broader than necessary to
be imposed by a judge, even in the interest of accomplish the desired goal."). In the context of a
assuring a fair trial, there must be 'an imminent, not suppression hearing, the Supreme Court directed
merely a likely, threat to the administration of the trial court, considering closure because of
justice. The danger must not be remote or even privacy interests implicated in wiretapped
probable; it must immediately imperil.'" (quoting conversations, to determine "whose privacy
Craig v. Harney, 331 U.S. 367, 376, 67 S. Ct. 1249, interests might be infringed, how they would be
1255, 91 L. Ed. 1546 (1947))).
infringed, what portions of the tapes might infringe
them, and what portion of the evidence consisted of
In the context of a trial court's decision to close a the tapes." Waller v. Georgia, 467 U.S. 39, 48, 104
preliminary hearing to protect a defendant's right to S. Ct. 2210, 2216, 81 L. Ed. 2d 31 (1984).

7 In

pertinent part, the district court's opinion states:
Widespread publication of these tapes prior to trial will
severely prejudice Mr. Moore's sixth amendment right to a fair
trial, as well as potentially deny him rights guaranteed by the
fourth and fifth amendments. Moreover, if the tapes are
prematurely heard by the public, this court would be severely
hampered in selecting a fair and impartial jury in the
forthcoming trial.

Belo Broadcasting Corp., 654 F.2d at 425.

The Supreme Court has recognized that prejudicial
pretrial publicity [**16] can defeat a defendant's
right to a fair trial by an impartial jury. Irvin v.
Dowd, 366 U.S. 717, 81 S. Ct. 1639, 6 L. Ed. 2d
751 (1961); see Patterson v. Colorado, 205 U.S.
454, 462, 27 S. Ct. 556, 558, 51 L. Ed. 879 (1907)
("The theory of our system is that the conclusions
to be reached in a case will be induced only by
evidence and argument in open court, and not by
any outside influence, whether of private talk or
public print."). The Court has placed an affirmative
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duty on trial courts to guard against prejudicial
pretrial publicity:

To safeguard the due process rights of the
accused, a trial judge has an affirmative
constitutional duty to minimize the effects of
prejudicial pretrial publicity. And because of
the Constitution's pervasive concern for these
due process rights, a trial judge may surely take
protective measures even when they are not
strictly and inescapably necessary.

Gannett Co. v. DePasquale, 443 U.S. 368, 378, 99
S. Ct. 2898, 2904, 61 L. Ed. 2d 608 (1979) (citation
omitted).
Even
if
the
attorney-client
communications in this case were [*1550]
determined not to be privileged, the District Court
may decide that the disclosure of these
communications [**17] would constitute an
impediment to Noriega's fair trial.
Under Supreme Court and Eleventh Circuit
precedent, the District Court's determination of
privilege cannot be conclusory, but must be stated
definitively and explicitly based on the particular
facts and circumstances of this case. See Gurney,
558 F.2d at 1211 ("The district court's rulings
denying press access implemented a legitimate
governmental interest in securing for the accused
the fair trial guaranteed them by the Sixth
Amendment. The court's actions bore a reasonable
relation to the achievement of that purpose."). We
emphasize that the District Court must delineate
carefully its reasons for proscribing the broadcast
of the tapes in question, guided by the three
considerations of Press-Enterprise II. Particular
attention should be given to the Sixth Amendment
concern for an impartial jury. See Belo
Broadcasting Corp., 654 F.2d 423.
The District Court must possess the subject tapes in
order to make its in camera determination of
whether the attorney-client communications are
privileged or, while not privileged, are of such a

nature that disclosure would impair Noriega's Sixth
Amendment rights. We are [**18] troubled by
CNN's refusal to obey the District Court's order to
release the tapes in question to the court for review.
8

With national and international significance and
implications, Noriega's trial has received
unprecedented media coverage. In light of this
status, "the Sixth Amendment's guarantee of an
impartial jury . . . is an obligation of the nation, not
the accused. It is not his duty to provide an
impartial jury." Levine v. United States District
Court, 764 F.2d 590, 602 (9th Cir. 1985), cert.
denied, 476 U.S. 1158, 106 S. Ct. 2276, 90 L. Ed.
2d 719 (1986). [**19] In our nation, the courts are
charged with safeguarding a defendant's right to a
fair trial and with cautiously balancing First
Amendment and Sixth Amendment interests. "It is
not asking too much to suggest that those who
exercise First Amendment rights in newspapers or
broadcasting enterprises direct some effort to
protect the rights of an accused to a fair trial by
unbiased jurors." Nebraska Press Ass'n, 427 U.S. at
560, 96 S. Ct. at 2803.
B. The Existence Of The Attorney-Client Privilege
As It Relates To The District Court's Review And
Analysis Of Potential Harm To Noriega
The purpose of the attorney-client privilege is to
encourage open and complete communication
between a client and his attorney by eliminating the
possibility of subsequent compelled disclosure of
their confidential communications. United States v.
Suarez, 820 F.2d 1158, 1160 (11th Cir.), cert.
denied, 484 U.S. 987, 108 S. Ct. 505, 98 L. Ed. 2d
503 (1987). In order to invoke this privilege, the
claimant must establish the following:

8 In

United States v. Columbia Broadcasting Sys., Inc., 497 F.2d 107,
109 (5th Cir. 1974), the former Fifth Circuit found that the district
court held Columbia Broadcasting System, Inc. (CBS) in criminal
contempt for telecasting sketches of scenes from a publicized
criminal trial in defiance of the court's order, but remanded the case
for trial of the contempt action before another judge instead of the
trial judge who ordered CBS not to televise the sketches.
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(1) the asserted holder of the privilege is or
sought to become a client; (2) the person to
whom the communication was made (a) is [the]
member of a bar of a court, [**20] or his
subordinate and (b) in connection with this
communication is acting as a lawyer; (3) the
communication relates to a fact of which the
attorney was informed (a) by his client (b)
without the presence of strangers (c) for the
purpose of securing primarily either (i) an
opinion on law or (ii) legal services or (iii)
assistance in some legal proceeding, and not (d)
for the purpose of committing a crime or tort;
and (4) the privilege has been (a) claimed and
(b) not waived by the client.

United States v. Kelly, 569 F.2d 928, 938 (5th Cir.),
cert. denied, 439 U.S. 829, 99 S. Ct. 105, 58 L. Ed.
2d 123 (1978) (quoting In re Grand Jury
Proceedings, 517 F.2d 666, 670 (5th Cir. 1975)).
[*1551] The attorney-client privilege is not
absolute. Because it "serves to obscure the truth, . .
. it should be construed as narrowly as is consistent
with its purpose." Suarez, 820 F.2d at 1160. Thus,
this court has developed a two-part analysis to
determine when the attorney-client privilege
protects a communication between an attorney and
his client from government intrusion. 9 A
communication between an attorney and his client
will be protected if it is: "(1) intended to remain
confidential [**21]
and
(2)
under
the
circumstances was reasonably expected and
understood to be confidential." United States v.
Bell, 776 F.2d 965, 971 (11th Cir. 1985) (emphasis
in original), cert. denied, 477 U.S. 904, 106 S. Ct.

3272, 91 L. Ed. 2d 563 (1986) (quoting United
States v. Melvin, 650 F.2d 641, 645 (5th Cir. Unit B
1981)).
In applying the law surrounding the attorney-client
privilege to the facts of this case we will first
assume, for the purpose of discussion, that Noriega
did sign a valid release evidencing his
understanding that all of his telephone
conversations, [**22] including those with
members of his defense team, would be recorded. 10
Under such circumstances, it is conceivable that the
District Court could find that Noriega's attorneyclient privilege would not prohibit the government's
recording of Noriega's telephone conversations
with his defense attorneys because he had no
reasonable expectation of privacy. However, this is
a matter to be addressed by the District Court. If
Noriega did intend his conversations with his
defense attorneys to be confidential, after signing a
release, the District Court would be required to
ascertain whether this expectation was reasonable.
[**23] It is a "bedrock principle that the attorneyclient privilege is the client's and his alone. If the
client wishes to waive it, the attorney may not
assert it, either for the client's or his own benefit."
United States v. Juarez, 573 F.2d 267, 276 (5th
Cir.), cert. denied, 439 U.S. 915, 99 S. Ct. 289, 58
L. Ed. 2d 262 (1978). Thus, it is also conceivable
that the District Court, after examining the
telephone usage release signed by Noriega, may
determine that Noriega did waive his attorneyclient privilege as to the recorded conversations. If
this is the case, the privilege may not be assertable.
Again, this is a matter for determination by the

10 It

9 Because

"a communication between an attorney and his client that
is protected by the common law attorney-client privilege is also
protected from government intrusion by the sixth amendment,"
United States v. Blasco, 702 F.2d 1315, 1329 (11th Cir.), cert.
denied, 464 U.S. 914, 104 S. Ct. 275, 276, 78 L. Ed. 2d 256 (1983),
this discussion of attorney-client privilege encompasses the Sixth
Amendment right to effective assistance of counsel.

is not unusual or unreasonable to condition the use of telephones
by penal inmates on monitoring of the telephone calls by the
authorities charged with maintaining the security of the penal
facility. See, e.g., Feeley v. Sampson, 570 F.2d 364, 373-374 (1st
Cir. 1978) (suggesting that striking an appropriate balance between
the interests of prison authorities and prisoners could be achieved by
conditioning prisoners' access to telephones on their recognition that
prison guards have authority to monitor telephone conversations).
Moreover, possession of such communications by one element of the
government does not necessarily implicate another element.
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District Court.

order reviewed at the same time.

The determination of whether the telephonic
communications between Noriega and his defense
counsel are privileged, while not necessarily
dispositive of whether such communications should
be publicly broadcast, would be relevant to the
District Court's assessment of potential harm to
Noriega's right to a fair trial.

Accordingly, for the reasons stated above, we
DENY the initial petition for mandamus relief,
CNN's request for entry of a stay of the District
Court's TRO and its request for oral argument
(Case No. 90-5927) and DENY CNN's subsequent
petition (Case No. 90-5932).

III. CONCLUSION
It is manifest that the District Court has been
presented a delicate, difficult and important task
requiring it to balance the press and public's First
Amendment rights, the Sixth Amendment
rights [**24] of the accused, and the public's
expectation that the trial will be fair and held before
an impartial jury. However, CNN has shackled the
District Court by refusing that court's reasonable
request to review the audio tapes it has in its
possession and which CNN desires to broadcast.
While appealing to our nation's judicial system for
relief, CNN is at the same time defiant of that
system's reasonable directions.
[*1552] The foregoing analysis compels the
conclusion that the First Amendment interests of
the press and the public will be best served by
immediate production of the tapes held by CNN so
that the District Court can conduct the difficult
balancing of constitutional rights required under
these circumstances, an obligation which the
District Court is required to discharge. After review
of such tapes, it is entirely conceivable that the
District Court may determine that the disclosure of
only portions of such tapes would threaten the Sixth
Amendment rights of Noriega. Under such
circumstances the accused's Sixth Amendment right
to a fair trial is properly balanced against the First
Amendment rights of the press and public. At this
juncture, however, we are required to speculate
[**25] as a result of CNN's refusal to produce the
tape recordings.
No litigant should continue to violate a district
court's order and attempt to have that district court's
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